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Thakur Nitrpal Singh v. Thakur Jai 
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Khan, I. L. R. 23 Oal. 641 (1896), 
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ABANDONMENT or loss of interest if 
lacheSj if mere refusal to advance 
money by a partner amounts to. 

See Partnkrsuip ... ... 114 

ABATEMENT OF SUIT. Sec Hindu 
Law ... ... ... 242 

ACCEPTAJS’CE OF VAKALATNAMA 
BY PLEADER, if required to bo in 
writing. See Vakalatnama ... 816 

ACCOUNTS, rendering of, by guardian 
afW termination of guardianship — 
Power of Court to order. See Guar- 
dians AND Wards Act, as. 3t and 41 207 
OF PARTNERSHIP BUSI- 


NESS when mixed up with private 
accounts of accountable party, proce- 
•duro in cases of. Sec Partnership 
R(‘ceivor’s Accounts. See 


114 

223 


RkcujiTkr 

ACQUIESC^ENCE- Conduct of the party 
— Arbitration award, if binding on a 
• person not a party to the icforencc. 

See CfviL pRocEixuK Code, s. 506 ... 

fr J’criuaneiit tenancy. 

See Landloju) and Tenant 846, 858 

, , altci native plea of, 

by conduct on failure of proof of 


2()8 


substantive d ('fence as to evidence of 
permanent tenancy, if permissible. 
See Landlord and Tenant 

j whether a question of 


fact. Sec Landlord and Tenant 
ACTS 1 and 2 Viet., o. 110, s. 17. Sec 
Private International Lajv. 

• 11 and 12 Viet., c. 21. See Insol- 


858 

858 


vENCY Act. 
24 and 


Grarter Act. 

ACT OF 1839, XXXTI. 
AfT. 

1859, X. See 


25 Viet., c. 104, See 


Tenant Act. 

1865, X. 

1868, I. 


See Interest 
Landlord and 


Act. 

1869, I. 
Estates Act. 
1872, I. 


See Succession Act, 
See General Clauses 

Sec OuDH Talukdari 


1875, 


Sec Evidence Act. 

TX. See Contract Act. 
XVIII. See Law Re- 


See OuDTT Land 
Specific Relief 


•ports Act. 

1876, XVTI. 

Rbventte Act. 

1877, T. Sec 

Act. _ 

1877, III. See Recistration Act. 

, XV. See Limitation Act. 

1879, XVIII. See Legal 

PRAOTITIONBBS AOT. 


ACT OF 1881, V. Sec J’rodate and 
Admtntstratiom Act. 

1882, IV. See Transfer of 

Property Act. 

— ^ XTV. See Civil Pro- 
cedure Code. 

-- 1885, Vlll. Sec Bkncml Ten- 
ancy Act. 

1886, TI. See Income Tax Act. 

1887, XII. See Civil Courts 

Act. 

1889, VII. See Succbssion* 

Certificate Act. 

1890, VIII. See Guardians and 
Wards Act. , 

1891, XIV, 8. S~~Aet XIV of 
1891^ sec. 8 — Jurisdiction — Appeal — 
Additional Judicial Commissioner 
sitting alone.'} Case in which an 
appeal, heard by the Additional 
Judicial Commissioner of Oudh sit- 
ting alone, was remanded to tlie 
Court of the Judicial Commissioner 
to be tried by tlie Judicial Commis- 
sioner and tlie Additional 'Judicial 
Commissioner sitting together. 
Gang A Baksh SiNon v. Babu Dalip 
Singh and others 

1893, IV. See Partition Act. 

1894, I. See Land Acquisi- 
tion Act.... 

1 1896, XJ. See Legal Practi- 
tioners Act, 1879. 

1898, V. See Criminal Pro- 
cedure Code, 

ACT B. 0. OF 1868, VII. See Pudmo 
Demands Recovery Act. 

1869? VIII. See Land- 
lord and Tenant Act. 

1876, VI. See Chota 

^A(;plrR Encumbered Estates Act. 

— , VII. See Land 

Registration Act. 


1880, VII. See Public 

Demands Recovery Act. 

^ 

1884, III. /8cc Benoai 


Municipal Act. 


1895, I. See Publk 

Demands Recovery Act. 

ACTION IN DAMAGES for wordt 
spoken in answer to a pol ice-in vesti 
gation. See Libel 

. See Eici9^ 

OF suit. 



INDSX OV OITIL OASES, 


xvi 


[VoL. Y; 


Pa^e 

ADJOTTONMENT.—Where , the Defen- 
dants* failure to, have all their wit- 
nesses in attendance was due to a 
belief, induced in them by the pre- 
vious procedure of the Court in the 
case, that there was no chance of 
alL their witnesses who were present 
being examined on that day, and 
such belief was not unreasonable, 
the Court would exercise a sound and 
wise discretion in grantiifg an ad- 
murnment. AkihuTmsa Bthi v. Bap 
Lai I)as, I. L. R. 25 Cal. 807, distin- 
guished. Sl’BJAMONI DASI V. KALI- 
KANT Das ... ... 195 

ADMINISTRATION, subsequent, of 
testator’s estate. See J^outgagr ... 408 

— » ■ ' ■' ■ SUIT — "Pfacticc — 

Plead in g s — -A doptio n A d m ini s t ra - 

tioUf suit for — WiU, construction of 
, — Administration, prayer for, with- 
out asking for aeclwraiion with re- 
gard to an alleged adoption — Amend- 
ment-Adoption, preliminary trial 
of the question of.y Suit for ad- 
ministration and construction of a 
Will, under which Plaintiff’s interest 
was restricted in case a son was 
adopted to the testator. Plaint, 
inter alia, stated that Plaintiff was 
informed that in Jaisto 1297 the 
widow of the testator purported to 
take in adoption a .son, whose natural 
father was at the time and is now 
a Brahnio and had renounced the 
Hindu religion. She submitted that 
such adoption was absolutely invalid 
and did not operate to pass any title 
to the adopted son. There was, how- 
ever, no prayer asking for any decla- 
ration with regard thereto ; Held — 

That upon the suit as at present 
constituted, the question of adop- 
tion was not in issue, and upon the 
pleadings the fact and validity of tlu> 
adoption must be taken to be admit- 
ted. That if a declaration with re- 
gard to the adoption is sought, the 
plaint must dispute the fact or vali- 
dity of the adoption and should con- 
tain a prayer for a declaration as to 
the fact or validity thereof. The 
whole substance in the claim for ad- 
ministration being dependent on the 
adoption being out of the wav, the 
questions raised in the suit cannot 
be gone into till the question of adop- 
tion is determined once for all. Or- 
dered - Tht\t on the plaint being 
amended, the issue as to the adop- 
tion to be tried as a preliminarv 
issue between the Plaintiff and the 
adopted son. Sm. Kdsum Kumari 
Ray V. Satya Ranjan Dab ... 162 

Administration 
suit — Beeeiver — Discharge of Tte- 
reiver before completion of adminis- 
tration derree."] No order can be 
mad© for the discharge of a Receiver 


ADMINISTRATION-^confd. 

appointed in an administration suit 
and directing him to make over pos- 
session of the estate to the Plain^ff, 
before the completion of the adminis- 
tration decree. Bhugwan Das 

SuREKA V. Hbbra Lal ... ... 417 

, jSee Mortgage ... 408 


ADMISSIBILITY IN EVIDENCE. See 
Evidence Act" s. GO ... ... 33 

c ; , A 

petition purporting to emanate from 
a particular person and filed on his 
behalf by a pleader acting on a 
vakalatnama signed by one who re- 
presented himself to be the attorney 
of that person, is primd fa^ie evi- 
dence that it proceeds from him and 
is as sucli^^ admissible in evidence in 
a subsequeiit suit. Soorcndra Nath 
Boy V. MuSst lleeramonee Bur- 
moneah^ 12 M. T. A. 81 (1868), 
Bhngain Megh Banee Koer v. Gooroo 
Pershad Singh, 25 W. R. 68 (1876), 
followed. Rani Lalita Sundari and 
ANR. V. Rani Scrnomoyee Dasi & anr. 253 
ADOPTION. See Hindu Law ... 20 

' Pleading. — ^No deeWs^ion 

ought to be granted where the case 
upon which the declaration is sought 
to be obtained is not only not the 
case made in the plaint but is one 
that is wholly inconsisitent with it. 
Eshen Chunder Singh v. Shama 
Churn Bhutto, 11 M. I. A. 7, refer- 
red to. Rat Jatindiu N/ltu Ctiau- 
diiuri r. Amrita Lal Bagciii ... 20 

. Sec Administration suit 162 

ALIENATION, power of --Hindu widow 
— Bequest by Inishand. See Hindu 
Daw ... ... ... 300 


— voluntary or ward s pror 

porty, not for benefit of ward, nor 
to his aih-antago. See Oudh Land 
RB vENirE Act, 8. 161 ... ... 881 

AMBIGUITY — No ambiguity in decree — 
Duty of executing Court. See Mort- 
gage ... .. 137 

AMENDMENT OF PLAINT. See Civil 
Procedure CbbE, s. 53 ... ... 273 

— ^ application for re- 
hearing of appeal returned for 
amendment. See Civil Procbdurb 
Code, s. 560 ... 816 

ANNULMENT OP INCUMBRANCE,* 
notice for — Contents of notice. See 

Tenancy Act, s. 167 272, 310 

APPEAL : — 


(1) Amendment op plaint in. See 
Civil Procedure Code, s. 53 ... 273 

(2) Attorney, change of, by next 
friend of infant. See Infant 434 

(3) Consent decree, validity of, whe- 

Uier meay he questioned in. See 
Consent decree ... ... 377* 

(4) Misjoinder op Appellants — ^It is 

irregular . for persons with 

different defences to a suit and 
with different reasons for appeal 
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APPEAL — cofiid. 

to join in V single appeal. Hod- 
ges AND ANR. V, The DEIiHI and 
. IiONDON Bank, Ld. ... 

• (5) Order : 

i Detennination of mesne profits. 

See Mesne profit s 

ii Remand. See Bengal Tbn- 

- ancy Act, b. 163 • 

lii s. 602, Civil Procedure 
Code — Ciml Procedure Code 


l^age 


62 

615 


(AH XIV of 1882), secs. 

108, 662, 594, 695 (a)— Ex 
parte decree — AppeaX from 
order refusing application 
under sec. 108, (Hv. P. C . — 
Bemand under sec. 562, Civ. 

P. €., appeal from order of 
— See^. 502, Civ. P. C., what 
can he remanded under — 
Fined, order — Interlocutory 

order.'] In an appeal from 
an order refusing to 
set aside, a decree un- 
der S€^c. 108, Civ. P. C., 
on the ground that that seo* 
tion did not apply, the only 
.case which can be romandea 
by the Appeal Court, to be 
tridtt#on its merits, is the 
application under sec. 1®8, 
and not the original case, 
the decree in which is 
sought to be set aside. Such 
oyder of remand is merely 
Jin interlocutory order relat- 
ing to procedure and no ap- 
peal lies therefrom. Rai 
Radii A Kibsen v. The Col- 
lector OF Jaunpore 163 


(6) Parties— -Decree on appeal — 

Restitution of property. See 
CmL Procedure Code, s. 683 ... 426 
,(7) Partition suit — Preliminary de- 
cree — Partition suit — Prelimi- 

nary decree — Final decree — Ap- 
peal — Bight to question prelimi- 
nary decree in appeal from final 
decrdti.'] Held — By the Full 
Bench (Maclean, d. J., andRAM- 
PiNi, J., dissenting), that in an 
appeal against the final deci’ee 
in a partition suit it is open to 
the Appellant to question the 
. correctness of the preliminary 

order or decree for partition 
when no appeal was preferred 
^ against such order within the 

time allowed hv I;iw Boloram 
Bey V. Bam Chundra Bey, I. L. 

R. 23 Cal. 279 (1896), overruled; 
Bistca Nath Ch(tl<i v. Ban} Kant 
Butt, LL.R. 23Cal. 406(1896), 
approved of. Khadem Hobbein 
V . Emdad Hobbein ... ... 617 

(8) 9*raotioe. See Practice ... 337 

(9) PriVy Gounoxxi : 

^ Appeal to Privy Council-*X)on- 


Fage 

APPEAL— con.c?d. 

Current findings of fact. S 00 
Civil PbooeiJPrb Coi^, s. 696 466 

ii Appoal when fit but tiertifioalb 

defective. See Civil Proce- 
dure Code, s. 600 ... 689 

iii Appeal — Substantial question 

of law. See Civil Procedure 
C bDE, 8. 696 ... ... 198 

iy ^Xhe mele fact that the 

High Court have certified 
the sufficiency of the amount 
and the ealuo pf the suit for 
in appeal to the Privy Coun- 
cil, cannot make appealable 
an order which does not ful- 
fil the statutory conditions. 

Rai Radii a Kissbn v. The 
Collector op Jaunpore ... 163 
v Execution, stay of. See Limi- 
tation Act, Soh. If, Art. 

179 ... 347 

(10) Probate and Administration 

Act, s. 90. Sec s. 86 ... 443 

(11) Pcnn(5 Demands Recovery Act 
- Appeal to Cominissionei*. See 
PniLic Demands Recovery Act, 

, 8. 10 ... 86, 621 

(12) Reiiearing of. See Civil Pro- 
cedure Code, b. 560 ... 816 

(13) JtPiB judicata — Two suits not 
(men to appeal in the Bame way. 

See Civil J^rocedurb Code, s. IS 483 

(14) i Second appeal 'Review. See 

Civil Procedure Code, s. 260 192 

ii right of, on 

mere allegation of fraud. 

See Civil Procedure Code, 


B. 244 


111 


See Ben- 


gal Tenancy *4ct, b. 1.53 ... 
(16) Rtay of execution— P endency of 
appeal. See Limitation Act, 
Ken. TT, Art. 179 ... 

(16) SimsTiTUTioN. See Civil Pro- 
cedure Code, s. 372 ... 

(17) Yerification of plaint, defec- 
tive, defect of, on appeal. See 
Civil Procedure Code, b. 436 .. 

APPELLATE COURT, power of, to allow 
amendment of plaint. ^See Civil 
Procedure Code, b. 63 ... 

“ — — ■ — power of, in 

respect of Commissioner’s report. 
See Civil Procedure Code, s. 394 ... 
APPOINTMENT of guardian with direc- 
tion to make over gift on legatee 
attaining majority, effect of. See 
WILL, construction OP ... 
APPOINTMENT OP PLEADER^Ac- 
ceptance of vakalatnama by pleader, 
whether required to be in writing. 
See Vaklatnama 

APPORTIONMENT of debt. See Moxiv 

GAGE 

ARBITRATION AWARD, if binding on 
, a person not a party to the re- 
Civil Procedure Code, 

S . 606 , , . 


124 

516* 

347 

307 


91 


273 


692 


729 


81« 

42a 
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A’RBITRATION AWARD—contd, 

, application to 

set asic^fi. See Limitation Act, 

S«Ja[. II, Aut. 158 ... ...813 

. See Award. 

ARBITRATOR — Valuation — Abatement 
of suit, Civil Procedure Code, s. 622. 

See Hindu Law ... ... 242 

— , power of, to give awards 

beyond terms * of reference. See 
OuDH Land REvi^NtrE Act, s. 161 ... 881 
ARREAR OF RENT, wliether should be 
mentioned in„ sale* notication. See 
Sale ... ... 497 

ASCETIC OR BAIBAGI, succession to 
the estate of. See Letters oe Ad- 
ministration ... ... 873 

ASSENT OF RESPONDENT to an ap- 
peal whether sufficient to give right 
of appeal, when the law does not. 

See Civil pRotKDrRE Code, r. 596 ... 193 
ASSIGNMENT OF DECREE. See Civil 
Procedure Code, s. 583 ... 426 

by land- 
lord of portion of interest to a mort- 
gagee. See Bengal Tenancy Act, 

8. 60 ... ... 482 

ATTACHING CREDTTOR^Prionty of 
claim. See Insolvency Act ... 761 

ATTACHMENT IN EXECUTION of a 
decree for rent - -Claim. See Ben- 
gal Tenancy Act, s. 170 ... 474 

ATTESTING WITNESS— Witness of a 
deed. See Evidence Act, s. 68 ... 454 

ATTORNEY, change of, by next friend 
of infant. See Infant ... 434 

AWARD OF ARBITRATOR^Civil Pro- 
cedure Code, s. 522. See Hindu Law 242 

— , Sec Civil 

Procedure Code, b. 506 268 

See Life 


1*NTEREBT 


569 


^ application 

to set aside. See Limitation Act, 

SoH. IT, Art. 158 818 

beyond 

terms of reference, if legal. See 
OuDn Land Revbnite Act ... 881 

~ — — — , ultra vires. 

See OiDH Land Remsnlts Act _ 881 

AWARD — AwarU — Arbitrator, powers of 
— Entry by arbitrator after award 
made— I) evolution of property, altera- 
tion of, by arbitrator,'] Where a 

Plaintiff seeks to enforce an award so 
far as it is operative in law but dis- 
putes the legal effect of a particular 
clause and contends that an un- 
authorized addition to the award 
by the arbitrator after the award had 
been made is 'ultra vire^ : TTeld — That 
it is not a suit to cancel or set aside 
an award, and Art. 91, Sch. II of the 
Limitation Act docs not apply. An 
entry made bv an arbitrator in the 
schedule of the property after he 
had made his award to the effect 
that a particular portion had been 
given to the Defendant as dower and 


Page 

AWARD— 'ConfeZ. » 

was her separate property, is no part 
of his award and confers no title on 
the Defendant. An arbitrator has < 
no power to alter the devolution of 
property in a mode at variance with 
the ordinary principles of the law 
governing the parties, in the absence 
of a special custom prevailing initho 
family. Ho has no power to make 
propei-ty which is divisible by law in- 
divisible for ever. Musst. Jafri 

Begum v. Syed Alt Reza ... '586 

BAIRAGI OR ASCETIC— Succession. 

See Letters of Administration ... 873 
BELCHAMBERS’ RULES AND OR- ’ 
DERS— Rules 615 (567, 1st Ed.), 617. 

See Practice ... ... 337 

BENAMTDAR OF SIMPLE MORT- 
GAGEE, wlietber a, can apply un- 
der Biec. 310A, C. P. Code, to set 
asid sale in execution of rent-decree. 

See Civil Procedure Code, s. 310A 821 
BEN AMI PURCHASE— Right of suit 
See Civil J^rocedure Code, s. 317 ... 341 

][,y decree-holder 

— Fraud. See Sale ... ... 265 

BENGAL, N.-W. P. and Assam Civil 
Courts Act. See Civl Courts Act. 
BENGAL TENANCY ACT* s. 3, cl. (2). 

See s. 60 ... ... 482 

- s. 22, sub-sec. 

(1). s. 167 ... .... 310 


- , s. OU, CL. Z 

— Bengal Tenancy Act (VllUof 1885), 
sec, 50, cl, (2)- Presumption as to 
uniform imy merit of rent.] When a 
tenant has paid rent for over 
twenty years prior to the date of 
suit at a uniform rate which has 
ndt changed, the presumption of 
law under sec. 50, cl. (2) of the Ben- 
gal Tenancy Act would arise if there 
is no allegation or proof that a ten- 
ancy commenced in a particular year * 
affbr the Permanent Settleinent. 
The mere fact that the tenant shows 
by documentary evidence that the 
rate of rent has not changofl from a 
particular year would not preclude 
him from the benefit of theP presump- 
tion given by cl. (2) of sec. 
Sheikh Mongola v. Maharajah 
Kumud Ohunder Singh Bahadur and 

ORS. 


, 8 . 60 — Suit 
for rent — Assignment by laraVord of 
portion of interest to a mortgagee — 
Begistered proprietor — Berii due^^ 
— Bight of mortgagee, yjhether may* 
he set up in defence — Bengal Ten- 
ancy Act (VIII of 1885), secs. $, cl. 
(2), 60.] In a suit for rent by a pro- 
prietor registered under the Land 
Registration Act (VTI, B. C., of 
1876) the Defendants are precluded, 
by reason of sec. 60 of the Bengal 
Tenancy Act from pleading as a de- 
fence to the claim that the rent is 


60 
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iNDiZ OF CfXVlL OASIS; 


ZIZ 


BENGAL TENAlfOY AOU-^ontd. 
due to a mortgagee to whom the 
•landlord has assigned a part of his 
interest but whose name has not 
ben registered under the Land Re- 
gistration Act. Hkm Chunder Misri 
AND ANOTHER V. RAJAH SIR SOURINDRA 


Mo^vn Tagore Bahadur • ... 482 

j s. 07 . Sec 

s. 179 488 

s. 85. See 

*8. 167 ... 310 


86 — 

There may be a valid surrender of 
an occupancy holding without a 
Written document. Khonkar Abdur 
Rahaman V. Ali Hafez ... ... 351 

105—Re- 

cord-of-righis — Bengal Tenancy Act 
(VIU of issr,). Chap. X, seel 105, 

106 — Bos judicata — Civil Broccdurc 
(U)ilr {Act XIV of sec .IS— 

Settlement proceeding — Entry of 
rent~~-I*roredure^] Soc. 105 of the 
Bengal Tenancy Act lays down that 
during the pendency of the draft 
publication any peison affe(*ted by 
an entry in the record may raise an 
“ objection ^ #ith regard to it , which 
the Revenue OlFicer is to recent 
and “ consider ” and dispose of in a 
summary manner. From an order 
disposing of such an “ objection ” 
there would be no appeil and no 
second appeal, and the order cannot 
had^e tile effect of res judicata. A 
“ dispute ” under sec. 106 is to be 
“ heard and decided ” by the 
Revenue Officer under the procedure 
laid down in the C"ode of Civil Pro- 
cedure for the trial of suits and is 
subject to appeal and second appeal, 
and an order, disposing of such a 
•“dispute’^ will have the effect ^of 
res judicata. Dengu Kazi v. Nobin 
Kishore Chowdhrain, 1 0. W. N. 

294 : 8. 0 . I. L. R. 24 Cal. 462, con- 
sidered • and explained. Sheikh 
Karban Ali v. Sheikh Jafar Ali ... 798 

^ s. 106. See 

105 798 

s. 106— 

Bengal Tenancy Act (VIII of 1885), 
sec. 106 — ^Res judicata- Cird Proce- 
*dure Code (Act XIV, of 1882^. sec. 

IS — Parties.'] Plaintiffs initiated 
proeedings under sec. 106 of the 
»engal Tenancy Act against the 
•landlord and the Defendants Nos. 2 
to 9 who claimed to be rival tenants 
of the land, to have their names re- 
corded as tenants in the settlement 
proceedings. The settlement officer, 
not by the landlords, but made an 
or^r in Plaintiffs’ favour. On ap- 
peal held that the Plaintiffs were 
the tenants and by Defendants Nos. 

2 tu 9 the Special Judge reversed the 
qeci^on and ordered that the names 


Page 

BENGAL TENANOr AOV-^ontd, 
of Defendants Nos. 2 to 9, ^hom 
held were the tenants, be nsgistercC 
The Plaintiffs thereupon brought the 
present suit to have their rights de- 
clared as tenants* of the land 
Held — Tliat' the previous decision of 
the Special Judge not having been a ’ 
decision between the •jpartios, is the 
Plaintiffs, tenants on the one hand 
and the landlord on the other, it 
could not operate as r(s judicata in 
the present suit. Mohunt Jagan- 
NATii Ramani'j Das *v. Chandra 
Kumar Bose ... ... 421 

. s. 148, OL. 

(h) — Bengal Tenancy Act (VI 11 of 
1885), see. IJ^S, cl. (/>)-- Bent suit, 
issiie in — Idaint, whether to contain 
extent and. boundaries of the lands.] 

In a suit for recovery of rent where 
tile allegation was that the Defen- 
dant held a tenure consisting of 61 
odd biglias of land within certain 
boundaries as specified in tin* plaint 
and the defence was that the area 
was only 36 biglias ^dthin certain 
boundaries as mentioned in the 
written statement at a. certain rate 
of rent per biglia, and the lower 
Appellate Court decreed the suit 
without deciding the ciuestion ns to 
the area of the lands and keeping the 
question open: Held— Thai the de- 
cision of the Subordinate Judge was 
correct and did not contravene the 
provisions of sec. 148, cl. (b) of the 
Tenancy Act. Pin* Banerjee, J.-That 
in a rent suit it is not absolutely ne- 
cessary for the Plaintiff to give the 
extent and boundaries of the lands 
in respect of which rent is claimed 
where there is any difficulty in giv- 
ing tliose particulars and that in 
such cases it is enough if a descrip- 
tion sufficient for identification is 
given. Tliiit the Court is not bound 
in every suit for arreari? of rent to 
determine the extent and boundaries 
of the Defendant’s liolding or 
tenure. Bhal (Jhal Nasya v. Shaik 
Shamnuyasi Mahomed, 1 0. W, N. 

152 (1894), and Bash Dhary Gape. v. 
Khakon Singh, I. L. R. 24 Cal. 433 
(1897), distinguished and explained. 
PiRJADDI NasKAR V. AMBIKA ChARAN 

Mitter ... ... 121 

..I ■■■■ *■- — — , s. 153—* 

Bengal Tenancy Act (VUJ of 1885), 
sec. 153 — Appeal — Second appeal^ 
Bent suit — Bate of rent — Pleadings.] 

In a suit for rent for less than Rs, 

100, the Defendant pleaded that he 
was the tenant, not of the Plaintiffs 
but of some other persons at a rate 
lower than that claimed in the suit, 
no issue was raised as to the rate 
of rent and the lower Court merely 
decided that the Defendant was 
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Plaintiff^’ tenant and decreed the 
shit : U6ld — That the Question of 
the rate of rent not haying been 
raised and deci4ed no second appeal 
lay. Baidya Nath Bauara v. Dhon 
Krishna Sirkar ... ... 615 

— c , s. 107— 

Bengal Tenancy Act (VllI of 1885), 
secs. (i), So, 167 — PurcKa.se of a ^ 
raijrati holding by a landlord in exe- 
cution of a decree for rent — Annul- 
ment of i7\^umhrance — Notice, if 
necessary.'] An under-raiyati lease 
if created by an instrument which is 
not registered is invalid under sec. 

85 of the Bengal Tenancy Act, and 
a landlord purchasing the holding of 
the raiyat in execution of a decree 
for arrears of rent is entitled to take 
hhas possession by ejecting such un- 
der-raiyat without annulling the 
same by a notice under sec. 107. The 
rights under such an under- laiyati 
lease are not protected by sub-sec. 1 
of sec. 22 of the Act. JIajah Peary 
Mohan Mukheiuee r. Badal CntiN- 
DEH Baodi ... ... 310 

, s, 107— 

Bengal Tenancy Act (VIll of 188.5), 
see. 107 — Annulment of incum- 
brance, notice for — Notice, contents 
of — Notice joint, to several persona.] 

A notice to annul an incumbrance un- 
der sec. 167 of the Bengal Tenancy Act 
is not bad though it does not specify 
the particulars of the land held by 
the tenant or the rent payable by 
him. Such a notice if addressed to 
several tenants jointly is not bad if 
it is served in accordance with 
the prescribed rules. Jogabundhu 
Majumdar V. Basho Monjan Darsya 272 


, s. 170- 

Bengal Tenancy Act (Vlll of 1885), 
sec. 176 — Civil Procedure Code (Act 
NIV of 1882), sec. ^8 — Claim ad- 
verse to the tenure or holding, if 
niaintainabte when attached in execu- 
tion of a decree for arrears of rent.] 
Held BY THE Full Bench (Bnnerjee, 

J., dissenting) — That sec 170 of the 
Bengal Tenancy Act bars a claim un- 
der sec. 278, C. P. C., to a tenure 
or holding attached in execution of 
a decree for arrears due thereon, in 
all cases and the operation is not con- 
fined merely to claims to the tenure 
or holding but extends to claims 
based on the ground that the pro- 
perty claimed docs not form part of 
the tenure or holding attached. 
Jogabundhu Chaitopudh ua v. Deenu 
4 O. W. N. 734 (1887), overruled ; 
Mahbul Ahmed v. Pahhal Pas Ilazra, 

4 O. W. N. 732 (1900), approved of. 
Amrita Lal Bose v. Nemai Cband 
Mukhopaditya ... 474 
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, s. 171. See 

Civil Prooeiwre Code, s. 310A ... 821 

— , s. 174. See 

Civil Procedure Code, s. 310A 821 

, s. 179— 

Bengal Tenancy Act (VIII of 1885), 
secs. 67, 179 — Interest at a higher 
rate than 12 per cent, per annum — 
Permanent lease — contract.] (Held 
BY THE Full Bench — Amber Ali, J.^ 
dissenting) that sec. 07 of the Ben- 
gal Tenancy Act does not control the 
provisions of sec. 179 of the same, 

Act. That in granting a permanent 
lease within the terms of sec. 179 of 
the Bengal Tenancy Agt, a condition 
that interest shall be payable at a 
higher rate than 12 per cent, per 
annum, as allowed by sec. 07 of that 
Act, is permissible, liasunta Coomar 
Hoy Cnowdhri v. Promothn Nath 
Bhuttacharjee, 3 C. W. N. 30 : 8. 

I. L. li. 26 Cal. 120 (1898), overruled. 
MATUNorNi Debi V. Makhura Bibi ... 438 

— Sen. Ill, 

Art. Z— Bengal Tenancy Act (VIII 
of 1885), Sch. Ill, Art S— Limita- 
tion Act (XV of 1877jf Sch. II, Art. 
JfT^t'riminal Procedure Code (Act V 
of 1898), sec. 14^0 '^’he limitation 

as prescribed by Art. 3, Sch. Ill of 
the Bengal Tenancy Act begins to 
run from the date of iAio actual 
ouster, and if subsequent to the 
ouster some dispute arises between 
the parties and an order is passed 
under sec. 140, Cr. P. O., attaching 
the land, the limitation which hat 
already begun to rim does not cease, 
and the Plaintiff does not get a fresh 
start of limitation from the date 
when the order under sec. 146, Cr. 
p. C., is made. Dew Narain Chou- 
DiiUBY r. C. H. H. Webb ... 160 

, SoH. IIL 

Art. Z—Bengal Tenancy Act (V III 
of 188.5), Sch. Ill, Art. S- Limita- 
tion — Dispossession by a co-sharer 
lanlord — Heiognition of*' tenanfe 

title.] Where one of two co-sharer 
landlords brought a suit to have his 
right established to sell the occu- 
pancy holding of the raiyat in exe^ 
cutidn of a decree for money ob- 
tained by him, and it was proved 
that although the other co-sharer 
landloid had dispossessed the raiyat 
more than 2 years before the insti- 
tution of the suit, but that not- 
withstanding the unlawful disposses- 
sion, the title of the raiyat was 
throughout recognised^ by all parties 
concerned, and the recognition had 
been up to within two years of*4)he 
institution of the suit : Held — That 
the suit was not barred bv the two 
years’ rule. Sheikh SARApifODiN 
Mondul V. Chandra Manx Gupta ... 405 
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, 8oh. Ill, 

Art. 6. See Limitation Act, Sch. 

IJ, Art. 179 ... ... 768 

BENGALI WILL. See Will, construc- 
tion OF ... ... ... 729 

BEQUEST, vesting of a, words necessary 
for. See Will, tJONSTRLOTioN of ... 729 

BY HUSBAND— Power of 

alienation by Hindu widow.^ See 
Hindu Law " ... t • •• 300 

BONA FIDE CLAIM OF RIGHT— Joint 
wrong-doer. See CoNTRiiit^TioN ... 393 
BOUNDARIES AND EXTENT OF 
LANDS, if and when necessary to a 
determination of a rent suit. See 
Bisy^(3AL Tenancy Act, s. 118, cl. (h) 121 
confusion of — Compen- 
sation. Sec Landlord and Tenant 846 
BREACH OF CONTRACT— Construc- 
tion of mortgage decree. See Con- 
sent DECRFJ'J ... ... 530 

BURDEN OF PROOF— Contract to 
transfer, implement of. Sec Trans- 
fer ... ... ... 217 

, Insolvency, 

• claim in, by unscheduled ci’editors. 

Insolvency ... ... 91 

^ Mesne pro- 
fits, suit for. See Mesne profits ... 720 

Mortgage 

suit- - Fraud -Collusion. See Mobt- 
GACB ... ... ... 403 

— j Railway — 

Carriage of passenger by Railway 
Company — Reasonable care and dili- 
gence.'. See Railway Company ... 449 
— , raiyrit hold- 
ing at fixed rate. See Landlord and 
Tenant ... ... 880 

^ Will — Bur- 
den proof — The burden of 
proof lies upon the per.son wlio sots 
up a Will and not upc^i the person 
who is prepared to impeach it. Si'Kii 
Dei r. Kedar Nath ... ... 896 

, Will of a 

• Mahomed an — Undue influonc(3 — Onus 
on the propoiinder. See Will of a 
•Mahomedan ... .... 505 

CALCUTTA, application of Common 

Law of England in. See Slander ... 659 
CANAL, construction of. See Landlord 

AND Tenant ... ... 634 

CARRIAGE of dangerous goods. See 
Railway Company ... ... 449 

CAUSES OF ACrnON, Joinder 

judicata. See Civil Procedure Code, 

8. 13 ... ... ... 483 , 

CERTIFICATE OF HIGH COURT, that ' 
• a case is “ otherwise fit ” for appeal 
to Privy Council, requirements 
of. occ CniL Procedure Code, p. 

596 ... ... ... 193 

— — OF APPEAL, if defec- 

tive — Appeal to Privy Council. See 
Civil Procedure Code, e. 600 ... 689 

•CERTIFIED PURiCHASER—Benami. 

iSfee.CiviL Procbdurb Code, b. 317 ... 341 • 
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C®SS ACT, §. 4 — Act {IX of 1880, 

B. V.)y see. A^ulUvaiftng raiyatr— 
Tenure-holder .j A tenant holding 
land and liaying as rent therefor a 
sum of #money exceeding one hun- 
dred iriipc©.s per annum is, for the 
purposes of assessment und^^r the 
CT^ss Act,^n tenure-holder and not 
a cultivating rulynt. A. Caspbrsz 

r. Kumar Sikoii ... ... 635 

CHARITABLE USES. See Wakf ... 177 
CHARTER OF THE SUPREME 

COURT, 1726. Sec Slander ... 059 
OHOTA NAGPUR ENCTITMBERED ES- 
TATES ACT - Substitution l)y pro- 
prietors after discharge of an encum- 
bered estate. See Civil Procedure 

Code, s. 372 ... ... 307 

CIVJL COURTS ACT, Bengal, N.-W. P. 
and Aissam, ss. 13, 17. See Civil 
Procedure Oide, s. 223 ... 150 

s. 37. Sec Hindu Law ... ... 673 

CIVIL PROCEDURE CODE, s. 2. See 

Mesne proiits ... ... 53 

See 

1‘bIVATE JiNTERNATlONAL LAW ... 741 

, s. 13. See 

Benual Tenancy Act, s. 10(3 ... 421 

. See 

Bengal Tenancy Act, b. 105 ^... 798 

Private International Law 74L 

— , s. 13— ^ 

C/r/7 l*rneedure (\nle (Art XIV of 
1882), sec. 13 — Res judicata.] Where 
a certain matter was not really dealt 
with and decided in a previous suit 
although an issue was raised in re- 
gard to that matter, a subsc'quent 
suit involving the same matter w'ould 
not be barred by reason of the pre- 
vious suit. Umebii Oiiundbu Dey v. 
Shaubeshur Chitnder ... ... 304 

^ , S. 13— 

C/ri/ Procedure (Utde {Act XTV of 
1882),^ see. 15— Res judicata — Deci- 
sions in two suits not open to appeal 
in the smne 'icniy — Joinder of several 
muses of action — Claim for ress.] 

To make a matter res judicata it is 
not necessary that the two wuits 
should be open to appeal in the same 
way. A Plaintiff cannot be allowed 
to evade the provisions of sec. 13 of 
the Civil Procedure Code hr join- 
ing several causes of action aa;ciiiist 
the same Defendant in one suit and 
by bringing his suit in a Court of 
superior jurisdiction. Musst. Bhuo- 
wanbutti Chowdhrani r. A. H. 
Forbes ... *... 483 

, s. 13_ 

CtrU Procedure Code {Act XIV of 
1882), see. 13 — ^Res judicata between 
co-Defendants — Transfer of Property 
Act (IV of 1882), sec. 118—Exchangi 
or ^ partition-^Transf er , withoui 

writing or registration.'] In a euii 
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for a dodarjitiou of, title to a certain 
property, \^on the'Oourt makos a 
declaration in favour of ‘the Plain- 
tiff as to a certain share of the pro- 
peiifcy and a declaration as to certain 
other share.s in favour of some of the 
Defendants, the latter declaration is 
not binding on the other Defendants. 

IIaj Narain V. KiioBDAiti Rat ... 724 

j s. 39. See 

Vakalatnama ... 816 

, s. 63— 

That an Appellate Court lias power 
under sec. 682 read with sec 63 of the 
Civil Procedure Code to allow an 
amend mont of the plaint. Where 
the object, of an amendment of a 
plaint is merely to seek relief ancil- 
lary to the principal iirayor of the 
plaint, such amendment does not al- 
ter the chai-a<;ter of the suit. Shyaui 
Chand Koondoo v. The Land Mort- 
gage Bank of India, 1. L. P. 9 Cal. 

696 ( 1 883) ; Dh a n i Vn m S h a ha v . 
Bhagirath Shtha, I. L. R. 22 Cal. 

C92 (1895); and l^ieshamma v. 

Chenappa, I. L. R. 20 Mad. 467 
(1897), refon'ed to. Rajah Pkary 
Moiian Muktierjee V. Narendra 
Krishna Mukerjee ... ... 273 

, s. 108. 

See Appeal ... ... 163 

See 

Right oe suit ... ... 767 

— s. 108 - 

Civil Procedure Code {Act XIV of 
1882), sec. 108 — Suffivicnt cause — 
JSon-appefnance of a guardian of a 
minor j in a suit whether a good and 
sviffineni cause-~-'KK parte decree, 
setting aside itf, against one of .sever- 
al Defendants, effect of, as to the 
decree against other Defendants.'] 

The simple fact that a guardian did 
not appear in a suit is not good and 
sufficient cause within the meaning 
of sec. 108, C. Pu p., for setting 
aside an ex parte decree passed 
against a minor. There are different 
considerations which bear upon the 
matter, the question always being 
whether, in what the guardian did, 
he acted in the best interest of 
of his ward. Kesho Pershad v. Uh- 
day Nnmin, 6 C. L. R-. 69 (1880) ex- 
plained. In a case where an ex parte 
decree was set aside against ono of 
the Defendants, and the Subordinate 
Judge set aside the decree against 
others who did not appear and one 
of whom made an application to set 
aside the ex parte decree : it eld — 
That this was righilv done. Maho- 
med TLamidulla v. Tohurensa, I. L. 

B. 26 Cal. 165 (1897), approved of. 
Ajodhta Pershad Singh v. Sheo Per- 
sh:ad Sahu . . 68 


141. 

See Succession Certificate Act, s. 7 494 

, s. 206 — 

Civil Procedure Code (Act XIV cf 
1882), secs. 206, 622, 628— Order 
amending decree — Appeal — Second 
appeal — Beview.'] tAii order under 
sec. 206, C. P. C., amending a 
decree is not a decree and no appeal 
lies ^against such an order and the 
proper remedy is by an application 
under sec. 622, Civ. P. C. Surta v. 
Ganga, I. L. B. 7 All. 876 (1885), 
referred to and followed : Jo jy Kishen 
Mookerjee v. Ataoor liohoman, I. L. 

R. 6 Cal. 22 (1880) referred to; Kali 
Prosun no Bnsu v. Lai Mohun Ouha, 

I. L. R. 25 Oal. 268 (1897)^ distin- 
guished ; Ahdul llayai Khan v. 

(diuia Kiuir, I. L. R. 8 All. 377 
(188()) ; Muhammad Sulaiinan Khan v. 
Fatima, 1. L. R. 11 All. 314 (1899), 
explained. Raghu Nath Ghoshal v. 
Mafakshar Hossain CiiowniiuRY ... 192 

, s. 211. 

Sec Mesne profits ... 62, 720 

j g. 223— 

Cixdl Procedure Code {Act XI f of 
1882), secs. 223, 6.p- Bengal, A.-W. 

P. and Assam Civil Coutts Act {XII 
of 18S7), secs. 13, 17- Execution of 
decree -^Jurisdiction, transfer of. 
of Court — Limitation Act (XV oft 
1877), see. i^*] execution of a 
decree of the Court of tlie .Munsif 
of Naw’abgungo having been taken 
out in the (burt of the Munsif of Mal- 
dah by reason of transfer of the local 
jurisdiction <)f tlie former by the 
Local Government under Act XII of 
1877, a sum of money was paid in 
part satisfaction. A second applica- 
tion was objected to on the ground 
that the Majdah Court had no juris- 
diction. A fresh application with a 
certifioafce transferring the decree 
from the Nawabgungo Court was 
resisted on tlie ground of limita- 
tion : If eld — That the Nawabgimge 
Court did not cease to have juris- 
diction but that the decree could also 
bo executed by -the Maldah Court. 
Luehman Vandeh v. Maddan Mohun 
Shye, I. L. R. 6 Cal. 613 (1880), re- 
ferred to; Kalipado Mukerjee v. 
Deno JNTtih Mukerjee, I. L. R. 26 
Cal. 316 (1897), distin^uishorl. Held 
further — ^l^hat proceedings to enforce 
a decree taken "bond fide before a 
Court which the party bond fide be- • 
lieves to have jurisdiction is a pro- 
ceeding within the meaning of seb. 14 
of the Limitation Act. Mira Lai v. 
Badri Das, I. L. R. 2 All. 702 : s. o. 

L. R. 7 I. A. 167 (1880), referred to. 
Sheik Japar v. Kamaltni Debi ... 160 

— — , s. 236. 

See Sale 266 
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, s. 244. See 

Insolvency ... ... 761 

— . See 

Right of suit ... ... 559 

■ . See Sale 265 

244 

Code of Civil Vrocedure (Act XIV 
of 1882), ^ecs. 31l] 812, 588, 2U (c) 

— Allegation of fraud against decree- 
holder, without any attempt to pf ovc 
the same— Irregularity in th e puhtish- 
irig or eondiK ting of the sale ques- 
tion of — Second appeal.'] A inero 
allegation of fraud in an application 
under sec. 311 of the Code of Ch il 
Procedure without any atlteinpt in 
any# way to substantiate it cannot 
give a right of second appeal in a 
case which would not otherwise have 
arisen. Nova Kumar Itoy v. Oolom 
Chunder Bey, I. L. R. 18 Cal. 422 
(1891); Ahhoya Bassi v. Pudmo 
Luchun jVond'ol, J. L. R. 22 Cal. 802 
C895) ; Boi vnnayagain mini v. 
Bangasami A*jjar, I. L. R. 19 Mad. 

29 (1894), followed ; Itojorii Kant 
Bagchi v. ILossain Uddin Ahmed, 4 
N. 538 (1899), explained and 
distinguished. Umakant Rov v. 

Deno .Natii Sanyal ... ... 124 

Cicil Procedure Code (Act XIV of 
1882), sc(S. JJi'i, 578, 023 - Ere rut ton 
*pro< eediiigs, i e-(tpcn}ng of -Mislake 
in cidculafing amount due -yJ uiisdic- 
d'ction.] Wlu're tlu' Couit passed 
an ord('r in an execniion case stating 
that the case had be(‘n disposed of 
by reason of both sides having re- 
presented to the Ooiiit that the 
decree had been salisliod : Held - 
That an application to allow the exe- 
cution proceedings to be re-opened 
was maintainable under %e,c. 244, C. 

P. C., on the ground that the 
decree-holder had act('(l under a 
mistake of calculation in fixing the 
•amount that was due. Pahoinddin 
Mahomed Ah son v. The Official 
Trustee of Bengal, J. L. R. 10 Cal. 

538 (1884) distinguished. Whoie 

such an application was made by the 
deoree-holder referring to both sfK*®. 

244 and 623, C. l\ O., and the first 
Court though (. that the latter seethm 
was inapplieiblo and re-opened the 
proceedings under sec. 244 : Thld 
That even if sec. 623 onlv was ap- 
plicable, the order of the first Court 
could not, having nigaid to sec. 578, 

O. P. 0., be interfered with in ap- 
peal. Nilratan Khasnobisii V. Ram 
Ruttcwn Chattir-ji ... ... 627 

Civil Procedure i^ode (Act XIV of 
1882), sec. 244 -lp\rsidiiT of judgment- 
debtor, whether a legal representa- 
tive^Eight of suit.] An ijaradar of 


a propert^f of the judgnu^t-debtor is 
a ropresentaitivcf of the judgment- 
debtor within the meaning of see. 
244, C. J^. C. A suit brought by a 
decree-hofder against the judgment- 
debtor and iiis ijartuhn to liave it de- 
clared that the ijara was null and 
void is notr main tain ablt* as that is 
a question which shmild be decided 
by the Court executing the decree. 
Lalji Mai y.JIand Kishore, T. L. R. 
19 All. 332 (1897); Madho Bns v. 
Bamji Patak, I. L. R, 10 All. 286 
(1894); (iuv Prasad v. Bam Lai, I. 
L. R.. 21 All. 20 (1898); and Ishan 
Chunder Sirkar v. Beni Mndhuh Sir- 
kar, I. L. R. 24 Cal. 62 (1896), re- 
ferred to.. H. M.VTllKWSON V. CoBAR- 


i>han TRiBEni 654 

247. 

See Salk 497 

278. 

See R|':n(;\l I’i’nanuy Act, s. 170 474 

284. 

See Salk ... ... 497 

H. 287. 

Sec Salk ... ... 497 

, s. 294. 

See vSalk ... ... 205 


Afortgage Prioiity, relinquishment 
af- -Cicil Pi^ievdnre Code (Act X of 
1877), see. 205- Bistrihufion of sale., 
proceeds Sait for refund of money 
So disfnlmfet/- (hder in a suit - 
Limitalion Ad (.VT of 1877), Srh. 

II, Alt. Id.] An order for distribu- 
tion niuler see. 295, Civil Ibocednro 
Co(h‘, is an order in a suit and as 
such excluded from the operaition of 
Art. 13 of Sell, 11 of the Limitation 
Act. I’he scheme of sec. 295, Civil 
Proceduie Code, is rather to enable 
the Judg(» as a matter of administra- 
tion to distribute the i)rie(‘ accord- 
ing to what seem at the time to bo 
the right of tin* parties, and does 
not import a conclusive adjudication 
on those riglitfl, which may bo re- 
adnsted subsecpientlv by a suit. A 
suit for refund of money paid to the 
Defendant under an order of Court 
made* under sec. 295, Civil Procedure 
Code, on the ground that the Plain- 
tiff was entitled to it in preference 
to the Defendant, is not a suit to 
se(t aside the order of distribution and 
does not come within the Limitation 
Act, Art. 13. Vishnu Bhikaji Phadke 
V. A chut Jnanvnnth Ghnte, T. L. R. 

15 Bom. 438 (1890), approved. Shan- 
kar Sarup V. Lala Phul Chand ... 649 

— — — , s. 31 OA— 

' Civil Procedure Code (Act XIV of 
1882), see. SlOA — Whose immove- 
able property is sold,^^ meaning of, in 
sec. SlOA-^Sale in execution of rent 
decree — Simple mortgagee, right of, * 
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CIVIL PBOCEDOTE CODE— contd. 
to (ipply to set aside sale.'] •A simple 
mortgage iT not ^»person entitled 
to hare a sale set aside .under sec. 
310A, 0. P. C. liciimdul Huq v. 
Mat any ini Dnsl, 2 0. W. K. cclvui 
(1898); liakhal Chunder Bose v. 
Birarka Nath Misser, I. L. R. 

Cal. 346 (1886), distinguisfeed.^NiTYA 
Nanda Patra V. Hira Lal Karma- 

— , s. 310A — 

Civil Procedure Code (Jxct of 

1882), sec. SlOX-— Bengal Tenancy 
Act {VIII of 1880), sec. lI^—MorU 
gogee of a tenure or holding— Sale 
in execution of decree for arrears of 
rent — Bight of such mortgagee to set 
aside such sale under sec. 310 A, 
Civil Procedure Code — Benaiuidar, 
right of^ to apply under sec. SlOA, 
Cvul Procedure Code — Simple mort- 
gage — Mortgage hy conditional side 
—Interest of mortgagee of immove- 
able propcity, if itself immoveable 
property— -Order setting*' aside sale 
under sec. SlOA, effect ef, on the 
rights of the parties — Sec. SlOA, 
Civil Procedure Code, scope of — 
General Clauses Act (I of 1868), sec. 
2, ch S,J The Full Bench (Bam- 
piNi, J., dissenting). — A mortgagee, 
whether by a simple mortgage or a 
mortgage by conditional sale, of a 
tenure or holding sold in execution 
of a decree for arrears of rent due 
in respect of it, is a “ person whose 
immoveable property has been sold 
within the meaning of sec. 310A, 
Civil Procedure Code, and is entiitled 
to make an application under that 
section. Hamidul Huq v. Matangini 
Iktsi, 2 0 W. N. cclviii (1898), ap- 
proved; Nityananda Patra v. Hira 
Lal Ka.rmohar, 5 C. W. N. 63 (1900), 
overruled. A henamidar of a person 
whose immoveable property has been 
sold has a right to apply under sec. 
31 OA. Basi Poddar v. Bam Krishna 
Pnddar, 1 C. W. N. 435 (1896), ap- 
proved. Per Banerjeb and Pratt, 
JJ. — ^The interest which a mortgagee 
has in immoveable property is 
itself immoveable‘s property. Per 
IlAMPiNr, J. (contra ). — A mortgagee 
is only the owner of an injterest in 
immoveable property and such in- 
terest is not an immoveable property. 
Hebendra Kumar Mandel v, Bup 
Loll Hass, T. L. B,. 12 Cal. 546 (1886), 
referred to. Per Banerjee, J. — 
Wbether a mortgagee con apply un- 
der sec. 310A, Civil Procedure Code, 
depends upon the nature, not of the 
mortgage, hut of the execution sale • 
Tlie mortgagee is entitled to apply if 
the sale is free from the mortgage, 
but not if it is subject to the moirt- 
.. gage. An order under sec. 310A 


Page 


63 


Page 

CIVIL PROCEDURE CODE— conf«i. 
setting aside a sale does not deter- 
mine any question as to the relative 
rights of the parties (to the property 
sold. Those rights remain as they 
were before. Per Ameer Ali^ J, — 

The words “any person whose im- 
moveable property is sold ’’ in sec. 
310A include every person who has 
an interest in the property in ques- 
tion^ whether qualified, partial or 
absolute. Paresh Nath Singha v. 
Nobogopal Chattopadhya 821 

s. 311. See 

s. 310A .. ... 821 

. See 

s. 244 ... ... ... 124 


See 

Rioht of suit ... ... 767 

See 


Bale ... ... 10, 265 

^ s. 31 J. See 

s. 244 ... ... 124 

, s. 315— 

Civil Procedure' Code (Act XIV of 
1882), secs. 11, 315 — Be fund of pur- 
chase-money when judgrnent-dehtor 
has no saleable interest in the pro- 
perty sold — Suit for such refund, 
wheih cr mai ntainahle — Kc raeW/. J 
Sec. 315 of the Code of Civil Proce- 
dure is not exhaustive and does not 
confine an execution purchaser to the 
special remedy provided by that sec. 
tion and a suit lies under sec. 11 of 
the Code for a claim to get a refund 
of tho purchase-money when the 
judgment-debtor is found to have no 
saleable interest in tbe property 
sold. Munna Singh v. Gajadhar 
Hingh, I. L. R. 5 All. 577 (18S3); 
Kishun Lal v. Muhammad Safdar 
All Khan, I. L. R. 13 All. 383 (1891); 
Pachayappan v. Narapana, I. L. R. 

11 Mad. 269 ^[1887), referred to. Hari 
Doyal Singh Roy v. Sheikh Sam- 
SUDDIN ... ... 240 

s. 317— 

Civil Procedure Code (Act XIV of ^ 
1882), sec. S17—S\iit for establish- 
ment of title against attaching de- 
cree-holder to the property purchased 
in the benami of the judgment-debt- 
or.] In excoution of a decree for 
arrears of rent Plaintiff purchased 
a property in the benami of his son 
R. This property was attached in 
execution of a decree by Defendant 
No. 1 against R, and the Plaintiff 
preferred a claim which was reject- 
ed ; Plaintiff brought the present 
suit to have his title establisihed ; R * 
having died his son was made a 
party : Held — That sec. 317 of the 
Oivil Procedure Code is no bar to 
the suit. That the protection afford- 
ed by that section only extends to 
the certified purchaser and not to 
one who derives t^le from him. Baj 
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Chundra Ghuchervarty v. Dina Nath 
Saha 2 O. W. N. 433 (1898); 
Dukhoda Sundari Dassi v. Siee- 
muntha Joaddar and others ^ 3 0. 

W. N. 657 (1899); Theyyavelaa v. 
Kochan, I. L. R. 21 Mad. 7 (1897), 
referred to. Nokori Dhdr v. Sarui* 
Cmunder Di3y ... 341 

, s. 342 — 

Civil Procedure Code (Act XIV of 
1882) y sec. SJ^ — Imprisonment for 
debt — Period of imprisonment- 
jurisdiction.^ The Court cannot fix 
any term of imprisonment for a debt 
under sec. 342, Civil l^rocedure 
Code, when committing a debtor /to 
jail. SuhvJhi v. Singi, I. L. 11. 13 
Mad. 141 (1889), followed. Swan 


Bibi V. Sacjah Manual ... ... 145 

, 8. 345. 

See Insolvency 90 

346. 

See Insolvency ... 90 

347. 

See Insolvency ... 91 

350. 

See Insolvency 90, 91 

351. 

See InsolvIIncy ... 91 

• 353. 

See Insolvency ... 91 

372— 


Cirri Procedure Code (Act XIV of 
1882), • sec. 372 — Appeal — Substitu- 
tion of proprietors after discharge 
•of an encumbered estate — Chota 
Nagpur Encumbered Estates Act 
(VI of 1876, B. C.).l An appeal lies 
against an order directing substitu- 
tion of paijties under sec. 372, C. P. 

O. ; such an order amounts to an 
order disallowing objections to sub- 
stitution. In a case where the suit 
was brought by a manager app<jjnted 
under the Encumbered Estates Act 
(VI of 1876), the proprietors of the 
esttate are entitled to be substituted 
on thft record after the discharge of 
the manager whose interest devolves 
upon them within the meaning of 
eec. 372 of the Code of Civil Proce- 
dure. Rajah Sourindra Mohan 
Tagore v. Rani Shiromoni ... .307 

s. 375. 

See Consent decree 877 

, Ch. XXXIX 

— Civil Procedure Code (Act XIV (f 
1882), Chap. XXXIX — Negotiable 
Instruments — Summary Procedure — 
Leaye to defend, extension of time 
to apply for — Limitation Aet (XV of 
1877), sec. 4 

159. J In a suit und^r Chao. 

, XXXIX, Civ. P. C., the Court has 
"*\io power, after the time fixed by t’ e 
summons for obtaining leave to ap- 
•pear and defend has expired to ex- 
t^d the time. Quaere — Whether 


CIVIL PROCEDURE CODE-conW. 
the Court has power to gria.nt an 
tension of time if*an appHcation Jor 
such extension be made nsf ore 4iie 
time fixed by the summons has ex- 
pired. Qcazie Mahmitdar Rohm an 
V. Sarat GhandrJ! Duty ... 259 

^ g. 375. 

Sec Consent decree ... 636, 8W 

1 , 8. 876— 

Civil Procedure Code (Act XIV of 
1882), sec. 375— Compromise decree — 
Extroneous mniier.'X A decree pass- 
ed on a compromise cannot be re* 
[graded as vires simply because 

it goes beyond the subjeot-matter of 
the suit and contains ether condi- 
tions. The other conditions, if they 
are the considerations for fh© com- 
promise of the subject-matter of the 
suit, must bo incorpoiated in ihe 
dcicroo; but if tlie other conditions 
are independent of it they may be re- 
garded ns surplusage. Purna Chan- 
dra Harkar V. Nil Madhc/» Nandi 486 

80. 394, 396— 

Cicil Procedure Code (Act XIV of 
1882), secs. 39J,, 395—lieport of a 
Commi 'Sumer — Order confirming the 
report, appeal from — Apperd Court, 
power of, to deal with findings of 
fact by the Commissioner.'] Held 
tier pRiNSEr and Hill, JJ. (Mac- 
lean, O. J., dissentting). — ^In nn ap- 
peal from a judgment and order con- 
firming the report of a Commissioner 
appointed under sec. 394, Civ. P. C., 
it is open to the Court of Appeal to 
deal with the report on matters of 
fact, and its powers are not limited 
to quesitions of principle wlien exa- 
mining such report. Ahmed Nanu 
Bhai V. Eliarap Korim Bhai, 6 Bom. 

H. C. 149 (1869) ; and Kanhatnla v. 
PoJsheth, 6 Mad. H. C. 36 (1870), re- 
ferred to. The Court whether of 
first instance or of appeal must be 
satisfied with the proceedings of a 
Commissioner before it accepts them 
and the fact that the judgment of 
the first Court is iff affirmance of 
the report of a Commissioner does 
not affect the powers of the Court 
of Appeal. Moung Tha Ranyeen v. 
Moung Pan Nyo, 4 O. W. N. 808 
(1900), distinguished. Watson v. 

Ago Mehedee Sherazee, L. R. 1 I. A. 

346 (1874), referred to. Per Pbin- 
SEP, J. — ^The Report of a Commis- 
sioner requires afi&rmance by an 
order of Court to make i||f. operative 
and cannot be redded as a judg- 
ment of a Court. Per Hidl, J. — Un- 
der sec^. 396, Civ. P. O., the report 
of a Commiesiioner if accepted by the 
Court is only evidence in the suit 
of facts found by him, but is not a 
decision upon it, nor can it be treat- 
ed on the same footing as the ver- 
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diet of a jury. Mackintosh v. Great 
Western Co.,*4 Giff. 683 (1887) ; 
ana Moun^ Tha Mnyeen v. Moung 
Pan Nyo, 4 C. W. N. 808 (1900), dis- 
ti^uished. Borov^ess Wenloch v. 
jRiver Dee Company, 19 Q. B. D. 165 
(1887), referred to. Per Maclean, C. 

J. — If there has been a fair investi- 
gation of the matter by tthe Re- 
gistrar and his finding has been con- 
firmed by the Judge of first instance, 
the Court of ^peal ought not to 
interfere except on the strong 
ground of manifest error or manifest 
abuse. It should not interfere mere- 
ly on the ground^ that if the matter 
was res Integra it would have been 
disposed to attach more weight to 
this or that particular piece of evi- 
dence. Mackintosh v. Great Wes- 
tern By, Co., 4 Giff 683 (1887) ; and 
Moung Tha Jlnyeen v. Moung Pan 
Nyo, 4 C. W. N. 808 (1900), referred 
to. R. M. S. CiiF.TTY V. Mahomed 
Essa Sahis ... ... 699 

; i , s. 436— 

Civil Procedure Code (Act XIV of 
188 $), sec. 4^5 — Verification on be- 
half of a Corporation — V erifi cation of 
plaint, defevfive, effect of, on ap- 
peal — Insolvency — Civil Procedure 
Code (Act XIV of 188$), secs. 

$50, $51, $0$ and 578.'] Where a 
petition by the Bank of Bengal was 
verified b.v a person described as 
the Ofiiciating Inspector of Branches, 

Bank of Bengal, and there was no- 
thing to show that he was not the 
oifioer authorised to sue or verify the, 
petition on behalf of the Bank at 
Chittagong or that he was not able 
to depose to the facts of the case : 

That the petition was pro- 
peorl'y verified under sec. 43), Civ. 

P. C. Defective verification, if there 
is no reatson to suppose that any one 
is prejudiced thereby, is no ground, 
at an appellate stage, either for re- 
turning the plaint for amendment or 
for refusing relief on the basis of 
the ^ alleged defect in tbe plaint. 
liaiit Bam v. Katesar Nath, I. L. 

R. 18 All. 396 (1896); and Basdeo v. 

John Smidt & ors., I. L. R, 22 All, 

65 (1890), followed. Ram Komal 
Saha v . Bank of Ben^?al and 
Aktab ... ... 91 

: ; ; H, s. 606— 

Arbitration award, if binding on a 
person not a party to the reference — 

Civil Procedure Code (Act XIV of 
188 $) j sec. 506 — Acguiescence — Con- 
duct of the parfj/.] Mere silence on 
the part of a person, not party to 
an order of reference to arbitratiem, 
and his omission to inform ^€Ke arbi- 
trators that he was not a party to 
the reference, cannot make " the 


CIVIL PROCEDURE COD®— cowfd. 
award of the arbitrators binding on 
him even though, during the arbitra- 
tion, he produced, ithrough a ser- “ 
vant, a document before the arbitra- 
tors in obedience to a summons and 
declined to produce others. Satur- 
jet Perfap Bahndoor Sohi v. Dulhin 
Gulah Kacr, I. L. R. 24 Cal. 469 
(1897) ; TJiiniraman v, Chathan, 1. L. 

^ R. 9 Mad. m (1886); Shita Nath 
Biswas V. Kishen Mohun Mookerjee, 

6 W. R. 130 (1866) ; Govett v. Bich- 
inovd, 7 Sim. 1 (1834); and Taylor 
V. Parry, 1 Man. and Grang. 604 
(1840), referred to and distinguished. 
Dvegumhur (lif/tterjee v. Musstt. 
Bam, Prea Dehea, Marshall’s R^p. 

617 (1863), approved. Beni Madhau 
Mttter r. pRiYA Nath Manual ... 268 

^ g 500 

/Sfrr Hindi: Law ... ... 242 

, s. 616. 

Sec Limitation Act, Sou. IT, Art. 

168 ... ... ... 813 


See Hindi; Laav 


». e522. 


See Mesne profits _ e ... 52 
Sec Execution, stay op ... 781 

^ ^ ^ g 50Q 

Civil Procedure Code, (Act XIV af 
188$), secs. SO, 560— Rehearing of ap- 
peal, heard ex pnric -Ijimitafion — 
Amendment.] An application for re- 
hearing of an appeal presented orityi- 
nally within the period of limitation 
but returned for amendiuont and 
presented after amendment after the 
period of limitation, cannot be re- 
jected as being out of time. Rhama 
Pra.sad Ghose r. Taki Mcllik ... 816 

See Appeal 153 

v-v. 7. ^ 662 — • 

Civil Procedure Code (Act XIV of 
188$), secs. 56$, 566, 578, .^,88, cl. 

($8), and 591 — A ppe air— Remand or- 
der — Jurisdiction.] The lower Ap- 
pellate Court erroneously remanded 
a case under seo. 662 instead of un- 
der sec. 666 which it ought to have 
done, and on appeal to the High 
Court against the decree of the 
lower Appellate Court passed on ap- 
peal against the decree of the first 
Court made after such remand, the 
Appellant took objections to the 
legality of the order of remand; 
I/cid— That such objections mayjiow 
be raised although no appeal had 
been preferred against the order of 
remand previously. Maharajah 
Moheshur Singh v. The Bengal Go- 
vernment, 7 Moo. I. A. 283 (1869);"^ 
and Saidtri v. Bamji, I. L. R. 14 
Bom. 232 (1889) referred to. 
the word "jurisdiction” may either 
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CIVIL PROOEDJJltE CODE— contd. 
mean wha/t is ordinarily understood 
by the term “ jurisdiction ” when 

• used with reference to the local or 
pecuniary jurisdiption of a Court or 
its jurisdiction with reference to the 
subject-matter of a suit ; or it may 
mean the legal authority of a Court 
to ido certain things. The term 
“ jurisdiction ” in sec. 578, C. P. C., 
is used in the former sense. That 

^ sec. 678 of the Civil Procedure Code 

* is applicable in curing the defect of 
an erroneous order of remand if it 

. does not affect the merits of the case. 
Itaweshur Singh v. Sheodin Singh ^ 
I. L. R. 12 All. 510 (1889); and 
Suhha Sastruv. Bala Chandra Sastri, 
I. L. K. 18 Mad. 421 (1894), dissented 
from. Brij Mohan Thakuv v. llai 
Umn Nathy I. L. R. 20 Cal. 8 (1892) ; 
and Mohesh Chandra v. Madhuh 
Chandra, 2 B. L. R., short-notes of 
cases, p. 13 (1808), distinguished. 

Amin TTassan v. Shro Bohsh , T. L. 
R. n Cal. 6 (1884) ; and MaUikar- 
juna V. Pathoneni, I. L. R. 19 Mad. 
479 (1896), referred to. Naasurood- 
deen v. TMl^Mahomed, 13 W. R. 
234 (1870); v. linmin, I'., L. 

R. 14 Bom. 232 (1889); and Mairn 
Mvndid y. Ilnrl Mohan, I. .5^. K. 1? 
Cal; 165 (1889), referred to and ap- 
proved. Motjesti Cm’NDER Dah V . 
JahtriiddI Moli.aii 


Page 


Sm s. 562 


See s. 562 


Sec s. 562 


s. 244 


* Insolm?ncy 


See B. 53 


509 

504. 

... 509 
560. 

... 609 
678. 

... 509 
,Sfee 
... 627 
See 

.... 91 
582. 

... 273 


— — y — - — — , s. 683 — 

Civil Procedure Code (Act XIV of 
188S), sac. 583 — Jurisdict'on — Be- 
. fund, application for.] A mort- 
gagee, in execution of a monej" de- 
cree, purchased 2 annas out of 8 
annas of certain property mortgaged 
-to him. He subsequently obtained a 
mortgage decree and in execution the 
Subordinate Judge passed an order 
for the sale of the 8 annas. On ap- 
peal the Bistrict Judge directed 
that only 4 annas of the property 
should .be sold. On second appefid 
the High Court held that execu- 
tion should have been issued after 
deducting an amount proportionate 
to the value of the 2 annas share 
pr^iously purchased by the mort- 
gagee. In the meantime, the 4 
annas share had been sold as direct- 
ed by^h© District Judge. The judg- 


Page 
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ment-debtors ther«ipon applied to 
the Subordinaite Judge foy.a rerupa 
to them of the proporti^ate 
of tlie 2 annas share : Het(f---That 
the application fell properly within 
sec. 683, Civ. P. O., and should have 
been made, not before the Subor- 
dinate J udge, but before the District 
Judge who bad “passed the order 
againalt which the appeal was pre- 
ferred^” Khem Nabai« Chowdhcry 
V. Musstt. Ganesho Kuar ... 287 

— , B. 683—— 

Civil Procedure Code (Act XIV of 
1882), see. 583 — A 2 )pli cation for restu 
tution of propert^i — Execution of 
decree, of Appellate Courf — Decree, 
whether vaimlnc of execution cbgainst 
and hinding upon person not a party 
to appe(d — Assignment^ not suhsc- 
quent to the. decree — Lis Pendens — • 
Refund hy assignee.^ Under sec. 

583 of the Code of Civil Procedure, 
the decree of the Appellate Court has 
to bo executed and b> the very scope 
of the section it can only apply to 
the parties to the appeal ; it cannot 
be execi Aed against a penson who was 
no party to the decree of the Appel- 
late Court and who has not derived 
any interest subsequent to such de- 
cree. Bhagivati Prasad v. Jamna 
Prasad, I. L. R. 19 All. 136 (1896); 
and Sadiq Husain v. Lalla Prasad, I. 

L. R. 20 All. 139 (1897) referred to 
’ ’ B. L. Pbizoni V. Rajta 


Ram Narain Singh 

B 584. 

426 

See Second appeal 

s 588 

279 

See s. 244 


124 

8. 206 


192 

See B. 372 

trr. OQ See 

307 

8. 562 

— y vai* A*7vv 

1!* 8. 591* 

609 

See &. .662 

1! * a 594 

609 

See Appeal 

• • » s 

fl fins 

153 

S. 690 

**' firr 

193 

8. 600 


689 


See Appeal 


See s. 600 


g, 596* 

... I 

j a, 696— 

Civil Procedure Code (Act XTV of 
1882), secs. 595, 596 and 609 — Appeal 
to Privy Council — Suh.sf.anticd point 
of law — Certificate of High Court — 
Assent of Respondent to the appeal,'] 
Under see. 596, Civ. P. O., there is 
no right of appeal to the Privy 
Council simply on the gj^ound that a 
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substantial points af law is involved. 

Tne presence of such a question does 
not give a right of appeal when Ibhe 
v^lie is below the mark ; the require- 
ment of it restri6ts the right when 
the higher Court affirms the lower 
and the despute either directly or 
indirectly relates to an amount of 
Rs. 10,000. Under secs. 696 and 600. 

Civ. P. 0., there is a right of appeal 
if the High Court certifies that the 
case is ** otherwise a fit one for ap- 
peal. The word “otherwise’^ refers 
to special caaes, such as, where the 
point in dispute is not measurable 
by njoney, though |t may be of 
great public or private importance. 

But in all such cases a special certi- 
ficate to that effect must be granted 
by the High Court. The mere as- 
sent of the Respondent to an appeal 
does not give the Appellant a right 
of appeal, which the Code does not 
allow, or sustain a certificate which 
is obviously ‘^erroneoiis. Banaeasi 
Pabshad V , Kashi Krishen Narain 193 

■' ■■■ s. 696— 

Appeal to His Majesty in Council- 
Leave to appeal-concurrent find- 
ings of fact — Civil Procedure Code 
(Act XIV of 1882) y sec. 596.'] Where 
there arc concurrent findings of the 
lower Court and of the High Court 
upon questions of fact and no ques- 
|j;.ion of law arises, a ertificate grant- 
ing leave to appeal to His Majesty 
in Council should not be granted. 
Musst. SAKAnBOTi Mandauabn V . 
Babulal Mundar 

, 8. 600. 


See 8. 696 


- — , s. 600—“* 

Civil Procedure Code (Act XIV of 
IS8^f secs. 595, 596 ana 600 — Appeal 
to Privy Council — Certificate where 
case is otherwise fit for appeal.] 
In considering under what section of 
the Civil Procedure Code the certi- 
ficate of fitness was given by (the 
Court, it is the certificate itself 
which has to be looked at and not 
the order for the certificate. In 
granting a certificate under sec). 
600, Civ, P. O.. the Court 
mu^ exercise its judicial discretion 
upon the matter. Unless the certi- 
ficate upon which the leave to appeal 
is based is in such a form as to 
justify that leave, the Court must 
find that leave was ndt pioperly 
given and the appeal must he dis- 
missed. Banarsi Parshad v. Kashi 
Krishna Narain, L. R. 27 I. A. 11 : 

B. c. 6 0. W. N. 193 (1900), referred 
TO. RaBha Kribhn Dab v, IUj 
Krishn CThani) ,,, ( 

s. 603. 


456 

193 


See B. 608 


562 
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A. 608— 

Execution, stay of — Appeal to Prtvy 
Council — civil Procedure Code (Act 
XIV of 1882), secs. 60S, 608>2 An 
application for stay of execution un- 
der sec. 608, O. P. C., cannot be 
granted before an apjpeal to ,the 
Privy Council is finally admitted Bin- 
der sec. 603, C. P. C. Sm. Bibi 
Jarao Kumari V . Gobi Ohand 
Bothra 


See s. 206 


See B. 206 

See 8. 244 *... 


B. 622. 

... 192 


... 192 
a. 623. 


, a. 623. 

5fee 8. 629 ... ... 485 

, s. 624. 

See 8. 206 ... ... 192 

, 8. 629— 

The admission of a review presented 

out of time without any sufficient 

cause is a good ground of appeal un- 
der sec. 629, cl. (r) of the Code of 
Civil Procedure. In granting a re- 
view the Court should travel be- 
yond the grounds mentioned in the 
application for review. Purna Chan- 
dra Sarkar r. Nil Madhub Nandi ... 485 

s. 649. 

See s. 223 ... ... 160 

, ^Sch. IV, 

Form 190. See Mortgage ... 137 

, Soh. IV, 

Part E, Form 116. See Revocation 
OP Probate .... ... 383 


CLAIM by unscheduled creditor. See 
Inbolvency ... ... 91 

to attached property— Execution 

of rent decree. See Bengal Ten- 
ancy Act, b. 170 ... ... 474 

CO-Di!^ENDANT8, res judicata be- 
tween. See Civil Procedure Code, 

B. 13 ... ... ... 724 


COLLUSION, plea of, onus. See Mort- 
gage ... ... ... 403 

COMMISSIONER, power of, to deal 
with findings of fact. See Civit 
Procedure Code, b. 394 ... 692 

^ Report of. See 

Civil Procedure Code, s. 394 ... 692 

COMMON CARRIERS Dangerous 

goods. See Railway C6mpany ... 449 
COMMON LAW OF ENGLAND, appli^ 
cation of, in India. See Slander ... 669 
COMMUNIS SBBOE FACIT , JUS, 
maxim of. See Ocjdh Talukdarb 
Estates Act, sb. 8, 22 ... 602 

COMPENSATION— Fishery-Yearly ten- 
ant of a tank. See Land Acquisi- 
tion Act, s. 23, ol. (4) ... 849 

, sale of dwelling- 

hollBe--.MiBBtateme&t^ See Baiol 593 
— See BAXAcnb* 
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OOMPROMISB of doubtful rifi^ta-^Per- 
sou 1i>ouefiLcially entitled hereunder 
“-Necessary party. Set Spboutio 
•BriSLiisp Aot^ 8. 33, oit. (c) ... 386 

decree — ^Execution mat- 
ter. See Civil Pnomvvm Code, 

8. 376 ... ... ... 486 

. See Consent dbobbe 636 

CX)NDITIONAIi SAMI whether a con- 
veyance IB — ^Extrinsic evidence. See 
Evidence Act, b. 93 ... ... 351 

CONDUCT OP PARTIES—Meaniuff of 
words. See Life intbbbst • ... 669 
CONFUSION OF BOUNDARlES--Com- 
pensation. See Landlord and Ten- 
ant ... ... ... 846 

CONJUGAL RIGHTS, enforcement of. 

^ee •Hindu Law ... 195, 673 

CONSENT OF GUARDIANS to 
marriage of minor, absence of, if 
would invalidate a marriage properly 
celebrated. See Hindu Law : Resti- 
tution OF CONJUGAL RIGHTS ... 196 

CONSENT DECREE— Uonsenf decree, 
construction of — Solehnama — MorU 
gage suit — Breach of contract.'] In 

• a suit oin a mortgage for Rs. 49,866 
and odd, a consent decree was made 
wfti^y jthe Defendants consented 
to judgment for the entire amount 
but subject to the proviso that, if 
on a certain date the Defendants 
should pay to the Plaintiff the sum 
dof Rs. 35,000, the decree should be 
considered as satisfied. The decree 
further , provided that if for the 
payment of the aforesaid sum it 
should be necessary for the Defen- 
dants to sell any portion of the 
mortgaged properties, they should 
give the particiilars of the properties 
to be sold to the Plaintiff who should 
then appraise .the same within 80 
days and after crediting: the proper 
price against the Defendants' debt, 
should execute a deed of release or 
deed of consent. The Plaintiff, how- 

' ^ver, refused to appraise any proper- 
ties when asked to do so, and by 
reason of such refusal the Defen- 
dants were unable to pay up the 
amount wijthin the date fixed. The 
Plaintiff thereupon applied for exe- 
cution for the whole amount of the 
decree : Held — ^That by reason of 
the breach of contract by tlie Plain- 
tiff, he was only entitled to a decree 
for Rs. 36,000. That that sum must 
be regarded as having been tendered 
and refused on the date fixed for 

• payment thereof and would not 

therefor carry any interest. Haren- 
DRA Lal Roy Chowdhey v. Maharani 
Dasi ... ... ... 636 

, validity of, whether 

may be questioned in appeal. — Con- 
sent dseree — Compromiss^iml Pro^ 
eedure Code (Act XIV of 188 B), see. 
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CONSENT DEOREE-contci ^ ^ 

— ’iJufisdietion-^Asig^oe^ When a 
decree is • passed by oonseylib of 
parties, the question M #0 whether 
or not the oompromise decree is 
valid cannot be gone into on an 
appeal agsinst that dootee. AShn- 
tosh Chandra v. Tara Proaunno 
Hoy, I. L. R, 10 Oal, 612 (l^L re- 
f erred to. Brojo Durlah Singn v. 
Itoma Nath Chose, 1 O. W. N. 697 : 

8. 0 . I. L. R. 24 Oal. 908 (1897), dis- 
tinguished. Bxrai Mohini Dasi e. 
Seim ATI Ohinta Moni Dasi ... 877 
CONSTRUCTION of canal. See Lani>- 
LORD AND Tenant ... ... 634 

, MEANING OF 

WORDS AND CLAUSES 
Belch ambers’ Rules — F raud, sur- 
prise or mistake or such other 
special ground,” meaning of. <Sf«e 
Practice ... ... 837 

Civil Procedure Code, s. 810A, 

“ whose immoveable property fiB 

sold,” meaning of. See Civil Pro- 
cedure Code, s. SlOA ... ... 63 

. , 8. 872, 

Devolution of interest,” meaning 
of. See Civil pROCnsouRE Code, s. 

372 ... ... ... 807 

^ 8 . 578, 

“ Jurisdiction,” meaning of. See 
Civil Procedure Code, s. 662 ... 609 

Consent decree. See Consent dborbb 686 
Contract Act — “ Gaming and wager- 
ing as used in the English statute 
and by way of wager ” as used in s. 

30 of the Contract Act. See Con- 
tract Act, 8. 80 ... ... 714 

Grant : “ Always and for ever,” whe- 
ther implies prepetual grant. See 
Life interest ... ... 669 

Hindu Law ; Text of Hindu Law. See 
OuDu Talukdars’ Estates Act, b. 22 602 

: Text of Hindu Law. See 

Hindu Law . . 678 

Interest — ^^D ate of payment,” mean- 
ing of. See Civil PBOOBDURB Code, 

8. 372 ... 307 

Legal Practitioners Act, s. 14— 

“ Any other « reasonable cause,” 
meaning of. See Lboal Pbacti- 
TiONBBS Act, s. 14 ... .... 48 

Specific performance : Grant. See 
Hindu Law ... . ... 806 

Transfer op Property Act, '^Interest 
or charge upon property. See 
Transfer of Property Act, s. 91 ... 88 
Will, * Pnrjyapta haiheh,^ meaning of. 

See Will, conbtxkictxon ot ... 729 
CONSULTATION by one ‘Judge (try- 
ing a case) with another Judge. 

See JuDGB ... ... 729 

OONTRAOT— 

(1) BuiRAOH or ; within jurisdiction if 

necessary. See Private Internation- 
al Law .... ... 741 

(2) Husband and wxm—As to wife’s 
residence* 8e$ Warns Law ... 678 


t 
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OONTRACT-contd. 

(8) Interest — B engal Tenancy Act, s. 

67. See Bengal Tbnanoy Act, s. 

179 c ... « , ... ... 438 

(4) Running with land. See Sale ... 343 

(6) Sale of dwelling house — ^Misstate- 
ment — Compensation. Se^ Sale ... 693 

(6) Transfer — ^ linpJemient of, to trans- 
fer, r See Transfer ... ... 217 

(7) Wager. See Contract Act, s. 30 714 
CONTRACT ACT, s. SO-^Contract Act 

(IX of 1872), sec. SO—Gamhling and 
wageimg contract — Suit for value re- 
ceived in “ differenced on rice.] 
There i& no difference between tlie 
expressions “ gaming and wagering 
as used in the English Statute and 
“ by waiy of wager ” in sec. 30 of the 
Contract Act. Two parties may 
enter into a formal contract for the 
sale and purchase of goods at a given 
price and for their delivery at a 
given time. But if the circum- 
stances are such as to warrant the 
legal inference that they never in- 
tended any actual transfer of goods 
at all, but only to pajr or receive 
money between one another accord- 
ing as the market price of the gof^s 
should vary from the contract price 
at the given time, that is not a 
commercial transaction, but a wager 
on the rise and fall of the market. 
Universal Stock Exchange, Ld. v. 
Strachan, L. R. (1896) App. Cas. 166 
approved. Kong Yee Lone v . Low- 
JBE Nanjee ... ... 714 

^ s. 135 — A surety can 

contract hiinlself out of the rule 
which exonerates him from liability if 
time be given by the creditor to the 
principal debtor. Where a surety 
alleged that he signed the bond 
without reading it and that he was 
not given to understand that he was 
controdting himself out of the 
ordinary rule : Held — That people 
who induce others to advance money 
on the faith of their undertakings 
cannot escape from their plain effect 
on such plea. It reqiRres a clear case 
of misleading to succeed on such a 
plea. Hodges & anr. r. The Delhi 
AND London Bank, Limited ... 1 

CONTRIBUTION. See Mortgage ... 423 

^ Contribution, suit for 

— J oint wrong-doers — ^Bon& fide claim 
of right.'] When a joint decree was 
passed against several persons, no 
suit for contribution would lie as be- 
tween them if they were wrong- 
doers in the sense that they knew or 
ought to have known thatfc they were 
doing an illegal or wronged act. 

But if they were not guilty of wrong 
in that sense but acted under a 
bond fide claim of right and had 
reasem to suppose that they had a 
, right /tb do what they did, then 
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CONTRIBUTION— ronfd. • 

there is a right of oontribfition 
inter se. Some time in 1826 R, the 
common ancestor of the parties, dis- 
possessed K of a share in a certain 
property: aft^r an interval of 27 
years and 6 months K brought a suit 
and proved his right and recovered 
possession; meaniidiile, i.e., 6 yeps 
after the dispossession R had died 
and had been succeeded by his sons. 

Th^re was nothing to shew that R or 
aftbr him his heirs knew that they 
were doing a wrongful or unlawful 
act or that they did not do it under 
cover of a bond fide claim of right. 

The circumstances pointed to the op- 
posite conclusion : Held — That in 
such a case a suit for contribdtion 
lay. Merry Weather v. Nixan, 8 T. 

R. 186 (1799); Betts v. Gihbins, 2 
A. & E. 57 at p. 74 (1834); Adamson 
V. J arris, 4 Bing. Rep. 66 (1827); 
Pearson v. Skelton, 1 M. & W. 604 
(1836); Palmer v. Wick and Pul- 
fen ry town Steam Shipping Company, 

Ld., L. R. App. Oas. for 1894, p. 

318 (1894); Sreeputty Boy v. Loha- , 
ram Boy, 7 W. R. 384 (1807); Saput 
Singh v. Tmrit Teicarjy, I. L. 6 
Cal. 720 (4880) ; and Brdjendra 
Kumar Boy Chowdhury v. Bash 
Behari Boy Chowdhury, I. L. R. 13 
Cal. 300 (1886), referred to. Habi 

RaRAN MaITRA !>. JOTINDRA MOHAN^ 

Laiiiri ... ... 393 

CONVEYANCE - Extrinsic evidence, if » 
admissible to shew that a conveyance 
is a mortgage by conditional sale. 

Sec Evidence Act, s. 92 ... 361 

CORPORATION, verification on behalf 
of. See CiML Procedure Code, b. 

435 ... ... ... 91 

CO-RHARER, rent decree obtained by. 

Sec Limitation Act, Son. II, Art. 

179 ... ... ^ ... 763 

landlord, dispossession W. 

See Bengal Tenancy Act, Sch. IIi,o 
Art. 3 ... ... 406 

COSTR, security for, application foi^, 
when to be made. See Praotiob ... 119 

COSTS, recoverable by judgment-deb- 
/bors against decree-holders, inclu- 
sion of in application for execution, 
effect of. See Sale ... ... 407 

COURT OP WARDS, power of, to alien- 
ate ward’s property. See Oudh 
Land Revenue Act, s. 161 ... 881 

CRIMINAL PROCEDURE CODE, words 

spoken in answer to police-investiga^ " 
tion. See Libel ... ... 804 

— , s. 146. 

See Bengal Tenancy Act, Soh. HI, 

Art. 3 ... ... 100 0 

See Limitation Act, Sch. II, Art. ,, 
47 ... ... ... 16C 
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OULTIVJtTING. RAIYAT. 8ee Cass 
Ao*!^ s. 4 ... ... 5S5 

CUSTOM AND USAGE OP FAMILY, 
evidence aa to. See Evidence Act, 

8 . 60 ... ... ... 88 

— , ancient and definite, proof of. 

See Lettebs of Adhinibtration ... 878 
DAMAGES, suit fo^ against Railway 
• Company* See Railway Company 449 

— Interest— Mortgage, S^e 

Tbansfbbof Property Act, s. 73 36G 

■ obstructing public road — 

Right of suit. See Way ... 285 

, special damage. See Slan- 
der ... ... ... 659 

DAUGHTER, sonless and widowed— 
Marriage, effect of, on the status of 
a daughter. See Hindu Law . . . 297 
DEBT, suit for recovery on promissory 
note, false or forged. See Promir- 
BORY NOTE ... ... 56 

DEBTOR — Surety — ^Time given to prin- 
cipal debtor. Spp Oontiiact Act, s. 

135 ... ... 1 

DECREE— 


(1) Effect of previous decree — Posses- 
sion without title. See Possession 

(2) MogTjj^GE — ^Decree on unregistered 

mortgage — Priority. See JIegistra- 
TiON Act, s. 50 ... ... 419 

• Inltorest — Construction of 

• decree — ^Duty of executing Court 
when no ambiguity in decree. See 
MmiTGAGB ... ... 137 

(3) Order determining inesno profits, 

whether a ‘decree. See Mesne pro- 
piTfl ... ... 52 


(4) Parties— Wl’other (l<*cree binding 

on persons not parties. See (hML 
Procedure Code, s. 583 ... 426 

(5) Restitution of conjugal rights, at- 
tachment of conditions in decree. 

See Hindu Law — Restitution of 
CONJUGAL RIGHTS ... • ... 195 

(6) Setting aside ubcrt5e, suit to. See 

Right of suit ... ... 559 

DEORIP-HOLDER AND OFFICIAL 
ASSIGNEE — Priority of claim— 

Ve^ng order. See TNsoL\i'iNrY Act 761 


Joint decree-holders one of wliom is 
a minor. See Limitation Act, s. 7 707 

DEED, explanation of, to a purdanashin 
lady. See Purdanashin ... 489 

DEFAMATION— Imputation of im- 
chastity. See Slander ... 659 

• , words spoken in ans- 

wer to police-investigation. See Libel 804 
DEFENDANTS — Bes oudvafn between 
oo^Defendants'. See Civil Proce- 
dure Code, s. 13 ... ... 724 

DENIAL of landlord’s title. See Land- 
LORD and Tenant ... ... 263 

DEVOLUTION of interest, meaning of. 

See CfviL Procedure Code, s. 372 ... 307 

— property, aljteration of by 

l^rbitrator. See Award ... 685 


Page 

DISCHARGE <of Receiver. See Ad- 
ministration SUIT . • ... * ... 417 

DISCONTINUANCE ^ of possessioii-- 
Joiint family property— Disability. 

See LiMiT^iriON Act, ss. 7, 28 ... 546 

DJSCREriON, judicial, exercise of — 
Appeal. See Execijtion, stay of 781 
DISPOSSESSION — Suit for possession 
—Want of title. See Possession ... 284 

by co-shebait -Limitation 

Act. Sell. II, Art. 120. See Hindu 
Law ... ... ... 273 

— . by co-sharer landlord— Li- 
mitation. See Bengal Tenancy Act, 

ScH. Ill, Art. 3 ... ... 405 

b.v landlord — Liability to 

pay rent. See Landlord and Ten- 

DISSOLUTION of partnership — Refusal 

money. See Partnership 114 
DTST BIBU TION of sale-proceeds. See* 
Civil Procrditre Code, s. 295 ... 649 

DISTLTBBANCE of quiet possession By 
landlord. See Landlord and Ten- 
aJnt ^ 353 

DUTY of Judge - Propriety of Judge 
trying a cause consufting another 

Judge ... ... 729 

DWICLLTNG HOUSE, sale of— Misstate- 
ment- Conmensation. See Sale ...593 
BASEMRNT- -Right to open window- - 

Prescription ... 147 
EJEC TMENT Permanent tenancy — 
Presumption. See Landlord and 

J FNANT . . . gif! Qfto 

KNCUMBRANCE-Sale notification. , lee 
Sale . 407 

ENDORSEMENT for realisation. See 

Hundt 01 q 

ENDOWMENT. See Wakp’ 177 

KNGLISH LAW, applicability of, in 
Calcutta. See Slander fiRO 

ENHANCEMENT, suit for rent and for.' 

Tenant ... 880 

ENQUTRY-^ Summary enquiry. See Suc- 

Tenant ... 634 

Esropi EL— Hundi made over the ser- 
vant for realisatioft, effect of— Pay- 

E\'II)ENCE. 

EVTDENOT of mode of dealing with 
land demised of acts and conduct of 

FVTr>FKnp Tenant 858 

EVIDENCE ACT, a. 32. See s^ ^ ... 38 

A /.* ^ — Evidence 

f f ^^--Fedigree, 

-1!' H relation-- * 

Wajib-ul-urz.l Where a pe- 
digree was tendered in evidence but 
neither any of the bards who were 
^id to have prepared it nor the Raja 
who assembled the bards of the 
family and with their assistance had 
the pedigree drawn up was called ae 
a witness, and no proof was adduced 
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that they were* within any of the 
descriptions given in see. 82 of the 
Indian Evidence Act which made it 
unnecessary to call thtfm : Held — 
That the Court below was right in 
not admitting the pedigree in evi- 
dence. The wajih^^l^rz was too 
vague to be of any value in support 
of Appellants’ claim. Surjan Singh 
1?. Sardar Singh ... ... 49 

, 44. ISee 

Eight op suit ... ... 569 

, s. 49. See s. 60 33 

, «. 60. See s. 32 49 

, s. 60 — Evidence 

Act (I of lOT), secs. 483 49 and 60 — 
Belationship — Opinion — Grounds of 
such opinion based on information, 
admissibility of — Wajib-ul-urz, value 
c of^ as evidence.'] A statement by a 
witness of his opinion on \the exis- 
tence of a family custom and as the 
g^punds of that opinion, of informa- 
tion derived from deceased persons is 
admissible in evidence, hut it must 
be the expression of independent opi- 
nion based on hearsay and not mere 
repetition of hearsay. The weight of 
such evidence would depend on the 
position and character of the wit- 
ness and of the persons on whose 
statements he has fo^'med his opi- 
nion. A special family custom in- 
volving a departure from the ordi- 
nary Hindu law should be properly 
proved. Certain Wajih-uUurz put 
in were evidence in favour of the 
Respondents but they were not snffi- 
cierit to outweigh the evidence 
afforded by the actings of the parties 
and actual descent of the estate. 
Garcridhwaja Per shad v. Saparan- 
PBWAJA Pbrshad Singh ... S3 

s. 68— Evidence Act {I 
of 1S7S), 9ec. 68 — Transfer of PToperty 
Aci (Iv of 1882), sec. 59 — Attesting 
witness — Mortgage — Writer* of the 
deed.] A person* who is present and 
witnesses the execution of a deed and 
whose name appears on the docur 
ment, though he is therein described 
merely ae the writer of the deed is a 
competent witness to prove the exe- 
cution of the deed. He need not 
be de^ribed in the deed as an attest- 
ing witness. Badha Kissen v. Fateh 
All Bam, I. L. R. 20 All. 632 (1898), 
referred to. Raj Narain Ghosh v. 
Abdur Rahim ... 454 

— ; : , B. 92 — Indian EH- 

denre Aci (I of 1872). sec. 92~-Oral 
evidence to contradict the recital 
tn a deed.] When one of the parties 
to a deed is, under any of the provi- 
sions of sec. 92 of the Evidence Act, 
|iermitted to go into oral evidenipe, 
it is C|pen to .the other party also to 


EVIDENCE AOT--concld. 

rebut thmt evidence by oral evidexuse. 
Where a deed recited the payment of 
a cetain consideration and the Plain- 
tiff denied the passing of any con- 
sideration and Educed evidence in 
support of his contention under the 
provisions of set. 92 of the Evidence 
Act, it is open to the Defendants to 
go into oral evidence to show that 
there was some consideration for the 
deed thougli not the same recited in 
the deed. Lala Himmat Sahai Singh 
V. Llewhellen, I. L. R. 11 Cal. 486 
(1886), Hukum Chand v. HiraUil, 1. 

L. R. 3 Bom. 169 (1876), referred to. 
Kailash Chandra Neogi v. ^Parish 
Chandra Biswas ... ... 168 

^ s. 92— Evidence Act 

(7 of 1872), sec. 92 — Conduct, evi- 
dence of, to vary the meaning of a 
deed — Mo rig age — Sale , out-and-out.] 

Oral evidence as to the acts and con- 
duct of the parties is admissible to 
show whether a certain deed is, as 
it purports to be, an out-and-out sale 
or a moi^tgage. Priya Nath Shalia 
V. Madhu Sudan Bhuiya, 2 Q. W. N. 

662 : s.. 0 , 1. L. R. 25 Cal. 608 (1898), 
followed. Oral evidence of the in- 
tention of the parties is, however, 
not admissible. Balhishen Has v. 
Legge, 4 C. W. N. 163: s. c. 

L. H. 27 I. A. 68 (1899), followed. 
Mahomed Ali Hossbin v. Mib Nazar 
Ali ... 328 

^ s. 92 — Evidence Art 

(I of 1872). sec. 92— Extrinsic evi- 
dence, whether admissible to prove 
that a conveyance is a mortgage by 
conditional sale — Bengal Tenancy 
Art (VIII of 1885), sec. 86~~Surren- 
der of occupancy holding.] Sec. 92 
of the Evidence Act does not exclude 
the evidence of acts and conduct of 
the parties in order to shew that a 
conveyance is really a mortgage by 
way of conditional sale. The Pull 
Bench deci.sion in Preo Nath Shaha 
V. Modhu Sudan Bhuiya, 2 C. W. N. 

662: s. 0 . I. L. R. 25 Cal. 608 
(1890) has not been in any way over- 
ruled by the decision of the Privy 
Council in Balhishen Das v. Legge, 

4 C. W. N. 158 : s. 0 . L, R. 27 
I, A. 68 (1899). Khonkar Abddb 
Rahahan V. Alt Hafez ... 861 

EXECUTION to accounts. See Rb- 
OBIVBR ... .4. 228 

EXCHANGE or partition. See Tra]jb- 
FBR OF Property Act, s, 118 724 

EXECUTION OP DECREE 

(1) Enoithbrancb — S ale notiffoatfon. 

Bee Sale ... .... 497 

(2) Imprisonment for mm. Nee ‘>i 

Civil PROCEDtnOi Oo»k, s. 842 146 

(8) JimismonoK. Bee Civil FEocBBtuai 0 

Vom, B. 228 ... ... 160 
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XIXEOTJTXONf OF DFORFF — contd, 

(# LncmTiOM. See Limitation Act. 

. SoH. II, Art. 179. 

sTt I I 767 

(6) Notzoi — ^Execution proceedings 
against estate of deceased judgment- 
debtor without notice to^ legal re- 
pfbsentative or maki^ him a party 
— ^Irregularity. See Sale ... 10 

(6) RBrOPENiNQ OF — Mistake. See Civil • 

• Procedure Code, s. 244 ... 627* 

(7) Restitution op property. See 

Civil Procedure Code, 583 ... 426 

‘(8) Sale. See Sale ... ... 266 

(9) Stay of — A ppeal to Privy Council. 
iSee Civil Peoobdurb Code, s. 608 ... 662 
■ . Stay — 


When there still remains something 
substantial to be done under a de- 
cree before it can become thoroughly 
effectual, that decree has to bo 
, ** executed ” within the meaning of 
* sec. 646, Civ. P; O. A decree direct- 
ing the issue of a grant of probate 
to the propounder of a Will is one 
that ^ capable of execution and stay 
of execution of such decree can be 
granted lAdSr sec. 646 of the Civil 
^ Procedure Code. An Appellate Court 
ought to be extremely chary of inter- 
fering in matters dependent upon 
the exercise of the judicial discre- 
tion of, the Oouit below, but it can 
interfere and siinetiiues has to inter- 
fere if it thinks the facts warrant 
such inter ferehce. The principle 
which underlies all orders for the 
preservation of property pending 
litigation is this, that the successful 
party in the litigation, that is, the 
ultimately successful party, is to reap 
the fruits of that litigation and not 
obtain merely a barren success. 
Polini V. Grey, L. R. 12 Ch. ©iv, 
438 (1879) and Wilson v. Church, L. 
R. 12 Ch. Div, 454 (1879), followed. 
Terms ^pon which stay of execution 
pending an appeal was granted. 
Musst. JBrij Ooomaree v . Ramriok 
Dabs 
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EXECUTION OP WILL, rules appli- 
eable to the. See Will op a Maho- 
HRDAN ... ... 606 

EX PABTE DECREE, suit to set aside 
on the ground of fraud when appli- 
. cation under sec. 108, 0> P. O., ie 
refused. See RiauT of suit ... 767 
EXPLANATION OP DEED to a purda- 
nashin. See Purdanashin ... 489 

EXPLOSION in railway carriage. See 
Railway Company ... ... 449 

EXTINGUISHMENT OP RIGHT to 
property. See Limitation Act, s. 7 645 
EXTHINSIO evidence, whether ad- 
^ssihle to prove that a conveyance 
^ a montgage by conditional sale. 
fife^EviiWNOB Act, b 92 ... 861 
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FAMILY ARRANGEMENT—Oontract 
to transfer. See ^Transfer ... 217 

FATHER, mortgage by~»-ftitakBlltra 
family — Son whether a necessary 
party. See Transfer of PrSTperty 
Act, s. 85 ... ... 640 

FISHERY — Yearly tenant of a tank 
whether entitled to compensation. 

See Land Acquisition Act, 8. 23, 

-CL. (4) ... 349 

FIXED RAIYAT, proof of, onus. See 
Landlord and Trnant ... 880 

FORECLOSURE— Forecioswrc by mort^ 
gagee by conditional sale — Pre-emp^ 
tion, suit for — Possession, physical, 
meaning of — Possession of undivid- 
ed share of a zemindari, nature of — 
Limitation Act {XV of 1877), Sch, 

II, Arts. 10, 120 and I 44 — Time from 
which limitation commences."] In 
Art. 10, Sch. II of the Limitation 
Act physical possession ’’ means 
^'personal and immediate*’ posses- 
sion. The definition of “ actual pos- 
session’’ given by Stuart, 0. J., in 
Jageshar Singh y. Jawahar Singh, 

I. L. n. 1 All. 311 (1876), is owrect 
and applies with still more certainty 
to “physical possession.” ThV ven- 
dee of a share of a zemindari tenure 
gets only formal possession and can- 
not get physical possession of the 
share purchased by him except by 
enforcing partition. A suit for 
pre-emption by a co-sharer where the 
vendee has only obtained formal pos- 
session does iH>t full under Art. 10 
of the Limi/bation Act, but under 
Art. 120 thereof. Art. 144 of the 
Limitation Act does not apply to 
suits for pre-emption. Where a 
mortgagee by conditional sale of a 
share of a zemindari has foreclosed, 
the period of limitation in a eui)k for 
pre-emption by a co-sharer, begins 
to run from the expiry of the year 
of grace after which the mortgagee’s 
Fight of possession becomes mature. 

Alt Abbas v. Knlka Prasad, I. L. 

R. 14 All. 405 (1892), approved. 

Batul Beoum r. Mansur Ali Khan 888 

FOREIGN JUDGMENT, suit on a, to 
recover money due for board, lodg- 
ing and tuition. See Private Inter- 
national Law ... ... 741 

FORFEITURE — ^Denial of landlord’s 
title -Act VITT of 1869 (B. C.). See 
Landlord and Tenant ... ... 263 

FORGERY — Forged signature. See 

Hundi ... 81S . 

FRAME OF SUIT. See Sals ... 10 
. See Mortoage ... 428 


FRAUD— 

Ben AMI purohabb by decree-holder at 
a price less than that permitted 
by Court. See Sale 265 
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Second APPEAL—Allegation of fraud 
Withoutf any attempt to prove the 
same, whether mves a right of 
second appeal. See Civil Proob- 
DURE Code, s. 244 ... 124 

Setting aside decree and sale. See 
f Kiobt of suit ... 669, 767 


GAMING and wagering contract. Bee 
Contract Act, b. 80 ... ... 714 

GENERAL CLAUSES ACT, s. 2, cl. 6. 

See Civil Pbocedurb Code, s. 310A 821 
gift — ^M eaning of words. See Life in- 
terest -v , •• 

of life estate and a moiety thereof 

to children. See Hindu Law ... 806 
GOVERNMENT ENGAGEMENT with 
private party for the construction of 
canal. See Landlord and Tenant ... 634 


GOVERNOIUIENERAL, power, of, to 
declare principal place of business. 

See Income Tax Act, s. 47 ... 257 

GRANT — Meaning of words. See Life 
Interest *’ ... ... 669 

GRANT OF LIFE ESTATE and a 
moiety thereof to children of the 
grantee, effect of — ^Person unborn at 
the time of execution of the grant. 

See Hindu Law ... ... 806 


GUARDIAN, appointment of, with 
direction to make over — Gift on 
legatee alfctaining majority, effect of. 

See Will, construction of ... 729 

GUARDIAN OF MINOR, non-appear- 
ance of, in suit, whether sufficient 
for setting aside decree ex parte. 

See Civil Procedure Code, s. 108 ... 58 

, liability of, 

after attainment of majority by 
ward. See Guardians and Wards 
AfT R8 34 41 ... ... 207 

GUARDlANSlilP on termination of, 
power of Court to order accounts. 

See Guardians and Wards Act, bb. 

34, 41 ... ... ... 207 

GUARDIANS AND WARDS ACT, ss. 

34, 38 to AQ^Quardlans and Wards 
Act (VIII of 1890), secs. 54, 4 I, S8-Ji^ 

— Guardianship, termination of- 
Guardian, liability of, after attain^ 
ment of majority by ward—Pmver 
of District Judge — Jurisdiciion.'] 

The summary powers created by sec. 

34 of the Guardians and Wards Act 
cease as soon as the minority of the 
ward ceases. The object of that 
section is to give tho Court, as re- 
presenting the interest of the minor, 
certain summary powers for the 
protection of his property during 
minority. Sec. 11 cannot be con- 
strued into giving the Court, by sum- 
mary procedure, a power to order 
accounts to be rendered aftei* the 
.^rmination of guardianship. Nabu 
Bbfari V. Sheikh Mahomed ... 207 


HEARSAY, opinion as to^existence ^ 
family custom based on. Bee Evf 
denoe AoT| B. 60 . ... 


HEIRS— Partial acoeptanoe or renun- 
ciation of inheritande— Liability for 
rent. Bee Indesttanoe ... 189 

HIGH COURT, meaning of. See Pro- 
bate AND* Administration Act, b.^'60 377 

— ' >, Jurisdiction — Revooa- 

» tiion of probate. Bee Probate and 

• Administration Act, b. 60 ... 877 


HINDU LAW:— 

(1) Adoption .1 

(2) Alienation. 

(3) Construction— Manu, Ch. V, verses 

122 to 126. See Owm Estates 
Act, s. 22 ... ... 602 

(4) Maintenance. 

(5) Marriage. 

See Restitution of onh 
JUGAL rights. 

(6) Mortgage — Mitakshara family, whe- 
ther son a necessary paHy. See 
Transfer of Profertt Act, s. 86 640 

( 7 ) Partition. 

^8) Restitution of conjugal rio;ht8. 

(9) Shbbait. 

(10) Succession to estat^'or ascetic or 

Bairagi. See Letters of Adminis- 
tration ... ... 878 

(1) Adoi»tion. See Ad- 
ministration suit ... ... 162 

— ^ Hindu Law 

—^Adoption — Hindu widow — Succes- 
sive adoption — Adoption of a second 
son after death of first, whether 
divests the mother'' s estate — Hight 
of reversionary heir.] A Hindu 
widow adopting a son under the 
autliority of her deceased husband 
upon the death of a son begotten or 
adopted whose estate she inherited 
as mother, divests herself of that 
estate by the act of adoption in 
favour of the son last adopted by 
her and such son takes the estate 
immediately on his adoption. 
Musstt. Bhoohun Moyee Vehia v. 
Bam Kishore Acharj Vhowihury, 10 
M. I. A. 279 (1865), VellanU Ver^ 
kata Krishna Bao v. Venkata Bama 
Lakshmi, 1. L. R. 1 Mad. 174 (1876), 
Bamasami Aiyan v. Venkata Bamai- 
yan, I. L. R. 2 Mad. 91 (1879), 
Bykant Monee Boy v. Kisto Soon- 
deree Boy, 7 W. R. 392 (1867), 
Gohindo Nath Mm/ v. Bam Kanay^ 
Chowdhury, 24 W. R. 183 (1876). 
Puddo Kumari Debi v. Juggul 
Kishore Acharjee, I. L. R. 6 Oal. 

616 (1879), Padma Kumari Dehi v. 

The Court of Wardsi, I. L. R. 8 Cal. 

302 (1881), Tagore v. Tagore, 18 W. 

R. 369 (1872), Jamnahai v. Bay 
Chand Nahal Chand, 1. L. R.<»r 
Bom. 226 (1883), and Bavji Vinayah^ 
roa Jaggannath Bhankatsett oV. 
Lakshmibai, I. L. R. 11 Bom*'' ^1 
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(2) Ambnaton— H indi* 

Law — Hindi* widow — Alienation^ 

power of, over immoveable m^operty 
— Bequest by husbandr^Wtll, con- 
strwction of— Grant of ^absolute 
power, express or implied — Bestiic- 
tions imposed upon power af alien- 
^dtion — Indian Succession Act (X of 
1865), see, 82.^ Though a mere gift 
of immoveable property by a Hindu 
. husband to h£s vrito, does not carry 
with it the power of alienation, yet 
where any such property is given by 
the husband similarly enjoy and ap- 
pitopriate at her will the entire 
aforesaid property in full to the wife 
with express power of alienation, or 
when this power is implied by the 
grant, she would acquire an absolute 
power of disposal over the property ; 
and when the gift is made by Will, 
the legatee is entitled, under the 
provisions of sec. 82 or the Indian 
Suocesilion Act, to the whole interest 
of the testato^linless it appears from 
•the Will that only a restricte I .in- 
terest was intended to be given. 
Where a Will does not in express 
terms convey any estate of inlie:it- 
ance to a Hindu widow, still the 
widow vAl\ be entitled to alienate 
the property at her pleasure if there 
is« no restriction imposed by tluo 
terms of the Will, so far as the 
power of alienation is concerned. 
Upon a construction of the Will in 
this case which provided as follows : 

— “ If neither of them (the wives) 
have any children then both my 
^ wives will enjoy and appropriate at 
their will the entire property move- 
able in equal shares in full proprie- 
tary right. In ithe absence of one, 
the other will proprietary right. In 
the event of her death, my next 
reversionary heir will have such 
moveable f^nd immoveable property as 
will remain Held — That ah abso- 

lute power of alienation was intend- 
ed to be conferred on the widows. 
Lalit Mohon Singh v. Chukkun Lai 
*Boy, 1 0. W. N. 887 : s. c. I. L. R. 

24 Cal. 834 (1898), Lata Bam jiwan v, 
Balkoer, !. L. R. 24 Cal. 406 (1898) 

And Bajnarain Bhaduri v. Batay- 
ayni Lebi, 4 C. W. N. 337 (1900), 
referred to. Saroda Sundari Dassi 
v. Kbirto Jiban Pal ... ... 800 

^ , Specific Be- 

rn Act (1 of 1877), sec, Jfl—Suit to 
set aside^ a mortgage — Beversionary 
as to nearer heir — 
Mortgage for a small amount which 
by widow— Maintain- 
ahnH% of suit — Declaration in a 


HINDU LAW— confd. 

dismissed suit.] Where a Hindu 
widow mortgaged a portiob of hSr 
husband’s estate for a small aum of 
money which might be paid oS by 
the widow in her life^Jime, a suit by 
the reversionary heirs, specially 
when there is a dispute as to who 
the nearer reversionai^ heir or heirs 
are, is premature and not maintain-* 
able. A Civil Couat has ample dis- 
cretion under sec; 42 of the Specific 
'Relief Act to exercise jurisdiction 
ve.stcd in it and to cleoline to set 
a««icle, during her lifetime^ an alien- 
ation made by a Hindu widow when 
no proper case has been made out by 
the pa vtv soeki ng toi have such alien- 
ation set aside. X'pendra Narain 
Myti V. Gopeenath Bcra, 1, L. R* 
9 Cal. 817 (1883) and Jm Dwf Koer 
V. Ilanshuffi Koerani, I. L. R. 10 
Cal. 324 (1883), distinguished. A^ de- 
claration affecting the Plaintiff in a 
suit which is dismissed is not legal. 
ClIHOTU MAIITON V, MtJSSTT. Shbo- 
BARTI KoBR 


f’oa* 


446 


, Hindu Law 

— Estate for life — Grant of a moiety 
thereof to children of the grantee, 
effect of — Estate of inheritance-— Per- 
son unborn af the time of execufion 
of the grant — Equity— Specific per- 
formance — Construction*'] A grant 
of the whole of an estate to a person 
for his life and as to a moiety there- 
of to his children and descendants 
after his death, with a restriction 
as to the power of alienation either 
by the gran)tee or his descendants, 
does not confer on the grantee an 
inheritable estate as to the latter 
moiety and an heir of the grantee 
not in existence at the time of such 
grant is, in Hindu law, incapable of 
taking thereunder. Bhoobun Mohini 
Debia y. Hurrish Chunder Chow- 


dhury, L. R. /> I. A. 138 (1878), dis- 
tinguished. The fact that for some 
time after the death of Jihe grantee, 
the ^antor treated his heir, who was 
not in existence at the time of the 
grant, as entitled thereunder, does 
not create an equity in favour of 
such heir and the latter is not en- 
titled to speoifio performance of the 
agreement under which the grant 
was made. Raja Pabkamukd Sxnoh 
V . Haves ... ... 808 


(8) OONSTRITCTION — Oudh 

Talukdari Esi ate— -Succession — El- 
der son born of younger wife — 
Younger son born of first wife — Oudh 
Estates Act (I of 1896), sec, M, cL 
11 — Nature of estate-conflict be- 
tween ambiguous and unambiguous 
texts of Hindu law — Interpretation, 
rule of— Communis error faoit jus — 
Oudh, Estates Act (I of 1869), list 
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secs, 8 and Manu, Chap, XI, 
vh]$es 188 to 185,} An estate taJcen 
under cl. 11 of sec. 22 of Act I of 
1869 descends as an impartible estate 
under the provisio'ns of Act I of 
1869; list 2; secs. 8 and 22. Dewan 
Man Bijai Bahadur Singh y, Mae 
Jagatpal Singh, L* R. 17 I. A. 373 
(1«90), followed. The eldest son, 
though born of a younger wife, is 
entitled to succeed in preference to 
the younger son though born of the 
first wife. The principles, upon 
which the first-born son has been 
held to be entitled to succeed, apply 
e(|ually to a son of a first-married 
Wife and sons of other wives. Mama- 
lahshmi Ammal v. Sivanantha Peru- 
mal Sethurayar, 14 Moo. I. A. 670 
(1872) and Media Mamappa I^dyani- 
varu V. Bangari Seshamma Nayani- 
veuru, L. R. 8 I. A. 1 (1880), referred 
to and followed. In construing 
texts of Hindu law where certain 
verses are incensiatent, and one is 
reasonably free from ambiguity and 
the meaning of the others at the best 
ambiguous and doubtful, the plain 
language of the one ought not to be 
overridden or controlled by the obs- 
cure utterances of the others. Wliero 
it was alleged that the interpola- 
tion of the words but of a lower 
class’’ in Manu, Chap. IX, verse 
122, was by mistake attributed by 
Sir William Jones to Kalluka 
Bhatta whereas it was interpolated 
by a later and inferior commentator 
and the interpolation had been ac- 
cepted by the Indian Courts : Held 
— ^That the maxim communis error 
facit jus is a sound maxim. Manu, 
Chap. IX, voi’ses 122 to 125, discuss- 
ed. Jaodis Bahadur v. Sheo Per- 
TAB Singh ... ... 602 

(4) Maintenance— Hindu 


Lauy^Maintenance, suit for, after 
dismissal of previous suit for parti- 
tion — Arrears of maintenance — 
Maintenance, wrongful withholding 
of,} A suit for partition of a zemin- 
dary, in which the zemindary was 
found to be impartible and a decree 
was made for partition of a portion 
of the family property unconnected 
with the impartible zemindary, does 
not make the family a divided one, 
and a subsequent claim for mainte- 
nance is noib inconsistent with the 
previous claim for partition. The 
right ito arrears of maintenance for 
any period not excluded by the law 
of limitation, is not forfeited by the 
claim for partition made in the pre- 
vious suit. In order to recover ar- 
rears of maintenance it is not neces- 
sary Ito prove a demand for each 
year s mamteuance as it became pay- 
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able, and although the non-payment 
of maantenance to a persooi en- 
titled thereto does not necessarily give 
him a right of action for arrears, it 
constitutes a primd facie proof of 
wrongful withholding. Whether such 
prima facie proof has been rebutted 
or not must depend on the cirosim- 
stances of each particular case. 
Sartaj Kuari v. Deoraj Kuari, I. L. 

R. 10 All. 272 (1887), referred to; 

Jivi V. Mamji, I. L. R. 3 Bom. 207 * 
(1879), Sri Maniyam Mahalaksh- 
mamma v. Sri Mctniyam Ven- 
kataratnamma, I. L. R. 6 Mad. 

83 (1882) and Narayan Mao Mam 
Chandra Pant v. Mama Bai, I. 

L. R. 3 Bom. 416 at p. 421 
(1879), discussed; Motilal Prannath 
V. Bai Kashi, I. L. R. 17 Bom. 46 
(1892), discussed and a portaon doubt- 
ed. Quaere — ^Whether, if the Defen- 
dant had been misled by the previ- 
ous suit for partition into the belief 
that the claim for maintenance was 
abandoned and had not in cons^ 
quence set aside any portion. of his 
annual income so to me^ a claim, 
he would have a goo^* defence to a 
subsequent suit for arrears of main- 
tenartoe. Raja Yablagadda Malm- 
karjuna Prasada V, Raja Yarla- 
gadda Durga Prasada and Same v. 

Raja Yablagadda Venkata Rama- 
LtNGAMHA ... 74 

Hindu Lgv> 


• • — — — — j— jjy-w 

— Bengal School-Maintenance-^ 
Daughter, son] css widowed — Mar„ 
riage, effect of, on the status of a 
daughter,} A widowed daughter-in- 
law is not bound to ro.^ide in the 
house of her father-in-law. Majah 
Pirthee Singh v. Mnnee Maj Kower, 
20^, R. 21 (1873), followed. When 
a Hindu maiden marries, she be- 
comes incorporate into her hus- 
band’s family and it is to that family 
that she must, in the first {^stance, 
look for her maintenance on becom- 
ing a widow. A widowed ^daughter 
is not, .any way, entitled to mainte- 
nance from her father’s heir, who has 
succeeded to his estate, unless and 
until it can be satisfactorily shewn 
that she is unable to obtain main- . 
tonance from the family into which 
slie has married; even then, how- 
ever, is doubtful if idie can sucoeedo 
against her late fathers estate. Bai 
Mangal v. Bai Muhhmini, I. L. R. 23 
Bom. 291 (1898), referred to. , When 
an offer has been made by her late 
father’s h^irs to provide Her with a 
home and food and raiment, she is 
not entitled to a sepairate mainte- 
nance from him apart from his hottse 
and in a house of ner own. Owosre— 
Whether under certain ciroamstanpes 
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therd is or is not a legally enforce- 
able right by which a widowed 
daughter's maintenance can be 
claimed as a charge on her father’s 
estate in the hands of his heirs. 
Khetramani Bast v. Ka^hinath Das. 

2 B. L. R. A. 0. 16 (1868) and Bat 
Mangal v. Bai Bukhminif 1. L. R. 

23 Bom. 291 (1898), referred to. 
Srusmutty Mokhoda Dassjsk V. 
Nundo Lal Haldab ... . • 297 

— ^ — . Hindu T§aw 

— Bengal SchooU-M i takshara—^M ain^ 
tenance — Widowed daughter-in-low, 
maintenance of-^Moral obligation — 
Heir of father-inrlaw — Legal obliga- 
tion — Moral right, forfeiture of — 
Severance from faiher-in-law's 
family. It is the duty of the father- 
in-law to majintain his widowed 
daughter-in-law-. This obligatioi 
legaMy enforceable where the father- 
in-law has by survivorship obiaincd 
property in which his sou had a 
vested interest as in a Mitakshara 
family. Where the father, on the 
death of his son, does not become 
entitled to any interest or property 
wlAjhP^jiie son had, the obligation to 
maintain the son’s widow is only 
moral and cannot bo enforced in a 
Court of 'I'aw. Khetramnni v. Konhi- 
nath, 2 B. L. R. (A. O.) ,16 (1868), 
followed. The moral obligation in 
the father to maintain his widowed 
daughter-in-law becomes a legal 
obligatioh in the inheritor of his 
property. Janki v. Nandram, I. L. 

R*. 11 All. 194 (1888) and Kamini 
Basse e v. Chandra Bode Mondle, I. 

L. R. 17 Oal. 373 (1889), foillowed. 

The right to be maintained where 
it exists is not necessarily forfeited 
by a widow who resides away from 
her father-in-law’s house* as long as 
she remains chaste. Baja Pirthee 
Sing y. Bani Baj Kower, 20 W. R. 

21 : 0. 0. 12 B. L. R. (P. 0.) 238 
1(1873), Kasturbai v. Shiva jiram, I. 
i. R. 3 Bom. 372 (1879) and 
Gokihaiv. Lakhmidas Khimjl, I. L. 

R. 14 Bom. 490 (1890), followed. If 
therefore the daughter-in-law re- 
mains a dependent member of her 
husband’s family, the mere fact of 
her residence elsewhere will not 
disentitle her ito maintenance. Where 
a daughter-in-law leaves her father- 
in-law’s house during lilis lifetime 
with the intention of residing perma- 
nently in her father’s house as a 
po^ember of his household and de- 
mands and obtains from her father- 
in-law a Government promissoiy 
note belonging to her husband which 
was all the money she considered 
herself enftitled to, and intends to 
And does sever herself from her de- 
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ceased husband’s family, thougji wie 
leaves the house without any quarrel 
with her fhther-iil-Iaw, •he 
to be a dependent member of her 
father-in-law’s family, and there is 
no longer «ny moral liability on the 
father-in-law to support her. Thera 
being no moral liability on ^the 
father-in4aw, there is no legal liabi- 
lity on the person who takes his pro- 
perty to maintain the widowed 
daughter-in-law. Biddksuby Dasseb 
V . tIONABOAN BABKAR .... ... 549 

(6) Marbiaqb — Hindu 

law — Suit for enforcement of eon^ 
jugal rights — Act XII of 18^ — Hus- 
band contracting out of his rights 
— Public policy — Marriage under the 
Hindu lau>.] Where in a suit by a 
Hindu husband for enforcement of 
conjugal rights, the wife relied on 
an agreement, executed at the time 
of marriage by the guardians of tHh 
husband, then a minor, and also by 
the husband, covenanting that the 
husband would always live at his 
mother-in-law’s house and that the 
wife would never be required to 
leave her parental home and reside 
elsewhere with her husband ; Heldn^ 

That the parties being Hindus, the 
rule of decision in such a case is, 
in accordance with sec. 37 of Act 
XU of 1887. the Hindu law except 
in so far as it has by legislative 
enactment been alltered or aboliished. 
Under the Hindu law, marriage 
besides being a contract is a sacra- 
ment, it being more religious than 
secular in character and it is the 
bounden duty of the wife to live 
with her husband wherever the 
latter may choose to reside and to 
submit herself obediently to the 
authority of the husband ; Held also 
— That the agreement relied on by 
wife, if permitted, would defeat a 
rule of Hindu law and is opposed to 
public policy. Trkait Mon Mobini 
JOMADAI V . Rai BABANT JXVMAR 
Binoha ... ^ ... 673 

See Res- 
titution OF (ONJUOAL bights ... 195 
(6) Mortgagb — Transfer 
of Property Act (IV of 1882), sec. 

85 — Parties — Hindu Law — Mitak* 
shnra family — Mortgage by father 
— Suit by mortgagee against father 
alone — Decree whether binding up-' 
on son — Son interested in the pfo^» 
perty.'] In a suit against a Mitak- 
.shara father on a mortgage of an- 
cefiltral property executed by hfm 
alone, the son w a necessary party 
where the mortgagee has notice of his 
interest. The language of sec. 86 
of the Transfer of Prqperty Act is 
compulsory and all persons having 
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ati interest in the property mort- 
gaged or. in other words, in the 
equity ot ^redeini^ion ought to be 
made parties to a suit on mort- 
gage. In a euit by a Mitakshara 
son for a declaration that a mort- 
gage decree obtained against the 
fatlvar alone is not binding on him 
on the ground (1) that he was not 
made a party to that suit and (2) 
that the debt was for immoral and 
illegal purposes, where it is found 
that the debt was not contracted for 
immoral and illegal purposes, the 
only remedy the son is entitled to 
is a right to credeem. Lala Suraj 
raosAlD r. Golab Chand ... 640 

— /(7) Partition, deeme 

for, of family property unconnected 
with impartible estate whether 
makes the family a divided one. See 
Hindu Law — ^Maintenance . . 74 

1 — — — — ■, Hindu Law 

— Hindu mother f interest of on parti- 
tion — Abatement of suit — Arbitrator 
— Valuator— Proc^idure Code 
(Act XIV of 188^), secs. 506, 5n— 
Decree upon award of valuator — 
Migh t to sue, re rival of.] Upon a 
partition, D. was allqted a one-third 
share of certain premises as a Hindu 
mother. A suit brouerht bv her to 
restrain Appellant, who had pur- 
chased the two-thirds share o? the 
sons, from encroaching upon her was 
compromised and by consent an or- 
der purporting to be made under 
sec. 506, Oiv. P. O., was made re- 
feriMUg it to certain persons t-o settle 
the price of D.^s share and interest 
in the disputed property, and di loot- 
ing that, upon payment by the Ap- 
pellant to D.’s attorney of the price so 
settled, D. do convey all her .sliaro 
and interest in the property to th»^ 
Appellant. After the award as to 
the price, but before decree thereon, 

D. died leaviing two sons^ the present 
Respondents, who obtained an ex 
parte order reviving tjie suit in their 
names.^They subsequently, applied 
for a decree upon the award under 
sec. 522, Civ. P. Code : Held — That 
the order of reference upon the com- 
promise gave D. certain fresh rights 
in respect of which the right to sue 
survives to her representatives, the 
present Respondents. Oakey and 
Sons V. Dalton, L. R. 35 Oh. Div. 

700 (1887), Jones v. Simes, L. R. 

43 Ch. Div. 607 (1890) and Phillips 
V. Homfray, L. !R. 24 Ch. Div. 439 
(1888), referred to. The persons to 
whom it was referred to settle the 
price of D.’s share were rather valu- 
ators than arbitrators and the order 
of reference cannot accordingly be 
regarded as one under see. 506, Oiv. 
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P. C. In re Carus-wilson v. Greene, 

L. !R. 18 Q. B. Div. 7 (1886), referi^d 
to. No decree on the award of the 
valuators can be made under sec. 

522, Oiv. P. C. CnooiNBY Monet 
Dassee V. Ram Ki^nkar Dutt ... 242 
(8) Institution op oonwt- 
GAL RIGHTS — Hindu Law — Marriage 
— Restitution of conjugal rights — 
Minor wife — Decree — Rest oration to 
casMe and position as wife — Adjourn^ 
ment — Practice^ — Limitation Act 

(AT^ of 1877), Sch. 11, Art. 85.} A 
suit for restitution of conjugal rights 
between Hindus is maintains^le. 
Bazloor Ruheem v. Shurn soonnissa 
Begum, 11 M. I. A. 651 (1857). 
(%otun Bibee v. Ameer Chand, 6 
W. R. 106 (1866), Koobur Khansama 

V. Jan Khansama, 8 W. R. 467 
(1807), Melaram Nudial v. Thanoo- * 
ram Bamun, 9 W. R. 522 (1868), 
Koroonomoyee Dahee v. Gangadhur 
Surmah, 20 W. R. 60 (187^, Lall 
Nath Misser v. Sheoburn randey, 

20 W. R. 92 (1873), Gathn Ram v. 
MoohitaKochin, 23 W. R. 179 a875)y 
Jogendranandini Dassee v. Hurry 
Doss Ghose, I. L. R. 6 Cnf." 5b0 
(1879), Yamunobai v. Narayan 
shvar, I. L. R. 1 Bom. 1*64 (1876), 
Dadaji Bhikaji v. RukmabaijJ.h.H, 

10 Bom. 301 (1886), Bai Sari v. 
Sankla Hira Chand, I. L. R. 16 Bom. 

714 (1892), Fahirgauda v. Gangi, 

1. ^ L. R. 23 Bom. 307 . (1898), 
Paigi v. Sheonarain, I. L. R. 8 All. 

78 (1886) and Binda v. Kaunstlxa^ I. 

L. R. 13 All. 126 (1890), referred to. 
Such a suit would lie against a 
minor wife, if she is of sufficient 
age to perform her conjugal duties. 
Suntosh Ram Doss v. Gera Pattuek, 

23 W. R. 22 (1874), Kaleeeram 
Dokanee vC Musstt. Gendhanee, 23 

W. R. 178 (1876), Binda v. Kanin- 
silia, I. L. B. 13 All. 126 <1890), 
Fahirgauda r. €kmgi, I. L. R. 

Bom. 307 (1898) and Bozloor Ruheem 
V. Shumsoonnissa Begum., 11 M. I.» 

A. 651 (1867), refenred to. Art. 36, 
Sch. II of the Limitation Act does 
not apply to suits for restitution 
of conjugal rights between Hindus. 
Where the minor wife, under the in- 
fluence of heir relatives, hae lost 
caste by living with' another person 
as his wife, a decree for restitntion 
of conjugal rights should not bo pass- 
ed, except upon the condition, that 
the husband should make all the 
arrangements necessary for the res- 
toration of the wife to caste and to 
her position as his wife in his house- 
hold. Buzloor, Ruheelh v. Shumsoon- 
nism Begum, 11 M. I. A. 561 (1867), 
Paigi v. Sheoruirain, I. L. R. 8 AH. 

78 (1885) and Jogen,dTanmdini 
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kiNDU lAW—eontd. 

Dossee y. Hurry Dosa Ghase, I. I4. 

B. 5 Cal. 500 (1879), referred to. In 
a suit for restitution of conjugal 
rights, where the validity and 
legality of the mamage is one of 
the inost essential points in issue, 
no presumption arises from the mere 
fact that the marriage was celebrat- 
ed, that all the rites and ceremonies 
necessary to constitute a le^l atid 
valid marriage were performed. 
Inderun v. Batna SwamV) 12 W. B. 

41 P. C. (1860), Brindahun Chandra 
V. Chandra KufMnoUar^ I. L. B. 12 
Cal. 140 (1886) and AdnxiniatraUr- 
General of Madras v. AnandacharL 

I. L. B. 9 Mad. 466 (1886), referred 
to. If such a marriage was actually 
and properly celebrated the absence 
of the consent of the person whose 
consent ouaht to have been ob- 
tained wpidd not make it illegal 
or invalid. Baee Bulyut v. Jey* 
chandy Bellais 43 : s. 0. 1 Mor. N. 

S. 181 (1848), referred to. Sijbja- 

,MONi Dasbee V. Kali Kanta Das ... 196 
(9) Shebait — Hindu Law 
— SBeWffl, suit h\jy for ret over y of 
advances made by him-^DisiJOSses- 
sion by co-shebait- Limitation Act 
(AT of W7), Sch. lly Arts. 86y m 
— Parties— Plaint, Amendment of — 
^peltate (hurt, power of, to allow 
amendment — CivU Procedure Code 
(Act XIV of 1882), secs. 53, 582.} 

J, the grandfather of the Plain- 
tiffs and of sofino of the Defendants, 
and great grandfather of the romain- 
ing Defendants, established cettain 
idols and dedicated certain properties 
for their worship, etc., and prescrib- 
ed a certain order in which his des- 
cendants were to become shebait.^. 
When the office of shebaft devolve 1 
upon Plaintiffs’ father B, he was 
kept out of possession by Dofend- 
sfit P of a portion of the debuffer 
estate, and in a suit by B aga’nst 
p0 and certain other persons, B 
having died during the pendency of 
the suit, it was decreed declaring 
the properties in dispute to be 
debutter and that B was entitlcjd to 
be shebait. B had to advance money 
out of his own estate to meet the 
expenses of the debuifer estate. 

The Plaintiffs brought the present 
suit, as heirs and legal representa- 
tives of B, for recovery of the said 

^ money, as also for monies realised by 
*P out of the debutter estate. The 
plaint stated that as ijt was not cer- 
tain who amongst the Defendants 
was entitled to be shebait^ all of them 
were made parties, but the Court 
was not asked to determi’^e who was 
entitled to be shebait : Held — That 
the Plaintiffs as creditors of the 


HINDU LAW- 
dehutter esi 


dehutter eswe we^ not ^titled to 
any relief against Befendant P pei> 
aonally sim^y on the ground of his 
having reahsed money from the de- 
buffer estate. That the suit against 
P persona^ was barred under sec. 
36, Sch. IL of the Limil^tion Act. 
That as to the suit against the de« 
butter estate, the period of limita- 
tion did not begin to run from the' 
time when thp advances were made 
but from the time when the Plain- 
tiffs’ father B died and Art. 120 of 
Sch. II of the Limitation Act applied 
to the case. That the slut M^as not 


maintainable, inasmuch as it was 
not stated in the plaint ■who the 
person was that was entitled to re- 
present the estate as shebait and tho 
Plaintiffs had not asked for the 


detennination of the question as t<a 
who was the shebait for the time 


being. Kajah Peabt Mohan Mukheb- 
9 m V . Nabbn^a Kbxshna MvKmm 273 

(lu) Succkssion— B airagi 

or ascetic — Letters of adniinistratvm, 
application for, his preceptors 
preceptor — Succession — Custom ^ a n- 
cieni and definite — Hyabhaga, Ch. 

XI, sec. 6, para. S5 — Vyavastha Dar^ 
pana, Ch. V, sec. 1, para. HJf — In- 
dian Evidence Act (I of 1872), see. 

42 .} On the death of a Bairagi or 
an ascetic his preceptor’s preceptor 
applied for lettere of administration 
claiming that according to the c;.s- 
tom prevailing in the sect of which 
he and the deceased disciple were, 
respectively, members, he. as the 
preceptor of the dead man’s precep- 
tor was entitled (to his property : 

Held — I’lie ciistonn set up was prov- 
ed. The CoLLErTOR of Dacca v. 
Jagat Chandra Goswami ... 878 

HUNDI — Hundi — -Shahjoge hiindi - J?a- 
dorsee for realization — Endorsement, 
effect of such — Maintainability of a 
suit bp such endorsee for realization 
-^Delivery, tifh hy--Negi:g^ce^ 
Payment to wrong person — Foiled 
signature — Hundi made over to ser- 
vant for realization, effect of — 
E.dnpp(d,} A hundi payable to sha- 
yogr (to tho respectable holder) was 
endorsed by the drawer ‘‘ hvmdi sent 
rfalization by G (drawer) to B 
of Calcutta (Plaintiffs),” and sent by 
him to the Plaintiffs. The Plain- 
tiffs handed the to one B, t^ e 

Plaintiffiti' ijnjajfar, who had been in 
r ? r? * taking hmdU on their 
behalf for acceptance and payment, 
to be token by him to the Defen- 
danto for aocontance. S took the 
Aiindt to Idle Defendante but eubee- 
quentlv, one R, who bad no authority 
from the Plaintiffs to receive pay- 
ment, acting on information either • 
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HUNDl — contd. 


Page 


foom S 0^ some pther s iurce^ repre- 
sented himself to the Defendants as 
a jenyadar of the Plaintiffs, wrong- 
fully obtained the hundj from the 
Defendants, forged the Plaintiffs’ 
sognaturo to it and obtained pay- 
ment. The Defendants before suoh 
payment, had made no enquiries as 
to the ^sition or respectability of 
R and paid the hvmdi on the faith 
of the forged signature : Held — That 
such an endorsement coupled with 
the delivery of the hundi entitles 
the Plaintiffs to sue for and receive 
paymenit of the hundi from the ac- 
ceptors, though as between the 
drawer and the Plaintiffs the latter 
are mere agents or parties with a 
defeasible title. Such an endorse- 
ment is in the nature of a restric- 
tive endorsement, giving the endorsee 
the right to receive payment of the 
hundi and if necessary to sue the 
acceptor for the amount, but not to 
transfer his rights as endorsee to any- 
body else; and defence which could 
be available to the acceptor against 
the drawer would be available 
against the endorsee. A hundi pay- 
able shajoge is only payable to the 
respectable holder and is not the 
same as a hundi payable to bearer. 
Thaku9'd(i$fi v. Frit ten Mull, 7 B. L. 
B, 275 (1871), referred to* The hundi 
cotinued to be shajoge even after 
such en'doraoment. Gones Hriss v. 
Luvhmi Narayan, I. L. R. 18 Bom. 
570 (1893), referred to. That the 
Plaintiffs are entitled to claim the 
amount of the hundi from the De- 
fendants, unless they were guilty of 
such negligence ~ or cat elessness as 
would estop them from disputing the 
validity of the payment to R. That 
even if 8 colluded w/:th R and 
fraudulently obtained payment from 
Defendants, there was no negligence 
on the part of Ithe Plaintiffs in en- 
trusting the hundi to 8. Even if 
such an act was negligent, the negli- 
gence was not so immediately con- 
ducive to the payment of the hundi 
as to estop the Plaintiffs from say- 
ing that R had no authority from 
them to recelive payment and that 
the payment has not been made to 
them. Boharts v. Tucker, 16 Ad. 
and El., p. 660 (1851), Bank of Ire- 
land V. Trustees of Evans Charities 
in Ireland, 6 H. L. Gas. 389 (1855), 
Arnold V. The Cheque Bank, 1 O. 
P. D. 578 (1876), Mayor, etc,. Mer- 
chants of thp staple of England v. 
Bank of England^ 21 Q. B. D. 160 
(188ft and Bank of England v. 
yagltano Bros. L. R. (1891) App. 

* referred to. Queer e 

Whether such a hundi would not. 


Page 

HUNDI-^concld. 

before acceptance, pass jnerely by 
delivery to a i^sp^able holder. 
GoursimuU v. Dhansuk Das, 7 B. L. 

R. 289 foot-note (1865) and Thakur* 
dass V. Futteh Mull, 7 B. L. R. 275 
(1871), referred to. Bhuputram v- 
Hari Pbio Coach ... ... 818 

HUSBAND AND WIFE—Husband con- 
tr|ic1|bing that wife ds never to leave 
ps^rental home. See Hindu Law ... 678 

IJARDA'R of judgment-debtor whether 
his legal i-epresentative. See Civil. 
Pbooedurb Code, s. 244 ... 654 

« IMMOVEABLE PROPERTY ” whether 
includes a simple mortgagee’s in- 
terest. See Civil. Procedure Code, 
s. 310A ... 821 

IMPRISONMENT FOR DEBT. See 
Civil Procedure Code, s. 342 ... 145 

INCOME TAX ACrr, s. 47— Tax 
Act (II of 1886), sec. 47 — Piincipal 
place of business of a person, wwer 
of Governor-General to declare.’} 

^c. 47 of the Income Tax Act so far 
as it empowers the Governor-(^neial 
in Council to declare which of 
several places of business sk^uld be 
deemed to •be the principal place of 
business, applies only to the case 
of a company or a finn and not to 
the case of an individual carrying on 
businesis. Hadjee Ajam Golam Hos- 
SBiN r. The Secretary of State p6r 
India in Council ... ... 267 

INCJUMBBANCE, annulment ‘of~Joint 
notice to several persons, if legal. 

See Bengal Tenancy Act, s. 167 ... 272 

INDIAN CONTRACT ACT. See Con- 
tract Act. 

INDIAN LAW REPORTS ACT. See 
Law Reports Act. 

INDIAN REGISTRATION ACT. See 
Registration Act. 

INDIAN SUCCESSION ACT. See Suc- 
cession Act. 

INFAN T— Practice — Attorney, change 
of, application by next friend of an 
infant for — Grant of snc^i appUcatipn 
as a matter of course — Appeal from 
an order refusing change — Appeal, 
heading of."] A next friend of an 
infant is entitled to an order for 
change of attorney on th,*© same 
terms as any other litigant sui 
juris. It is not necessary for him to 
shew that such change is for the 
benefit of the infant, though the 
Court will interfere and remove the 
next friend if it appears that in the 
matter of such an application he' 
was acting in a manner detrimental 
to the interests of the infant. So 
long as he continues to be the next 
friend, he is entitled to appoint and 
change his own solicitor. Peyton v. 
Bond, 1 Sim. 390 (1827), referred 
to; Manick Lai Seal v. Sarot Kumari • 
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TSFASr—contd. 

Dasi, unreported. Suit No, 338 of 
1883. Norris, 'J., 23rd August 1883, 

Bam Chitmder Boy v. Poorno Chun- 
der Boy, 4 C. W. N. clxxv (1900) 
ftnd Surat Chunder Dawn v. KHsto 
Phone Pawn, 5 C. W. N. Ixxxiii 
(1901), dissented from. Semhle — ^An 
Appeal lies from an order refusing 
change of attorney. Binendra Nath 

Butt v. T. H. Wilson A Co 464 

INHERITANCE, estate of— Xlrant. See • 
Hindu Law ... ... 806 

, Inheritance, partial ac- 

• cmtance or renunciation of — Lia- 
huity of heirs for rent.’} There can- 
not be a partial acoeptence or re- 
nimciatioii of an inheritance, nor 
can one of several heirs accept a 
part only of an inheritance to the 
prejudice of the other heirs and of 
the creditors of the deceased. An 
acceptance in part has the effect of 
• an acceptance of the whole find 
carries with it the same liability. 

If a person accepts the inheritance 
in whole or in part he is bound to 
discharge the liabilities which attach 
to the ]%t«*#enanta from whom he 
inherits unless he can prove that he 
has since made a formal surrender 
of the holding to the landlord. 
MoAZAM Ha SB AIN ClIOWDHURl r. 
Bhouddin ... ... 189 

INSOL V]?NCY — Insol voncy — Civil Pro- 
^cedure Code ^ (Act XIV of 1882), 
secs. SJfl), S 4 O and SBO — Insolvent, 
examination of.} The examination 
of an insolvent under sec. 360, Civ. 

P. C., is only necessary where the 
judgment-debtor is declared an in- 
solvent upon his own application, 
not where he is adjudilcated an in- 
solvent at the instance of the^ judg- 
ment-creditor. Gouri Kant Bur- 
man V. Damodar Das Bltrman ... 90 

— , Notice of insolvency, ir- 

regulq^rity in ^sting, effect of — 
Examination of insolvent in applica- 
tion hy judgment-creditor — Adjudi- 
cation order, grounds for setting aside 
— Fraud — Collusion — Creditor, claim 
hy a — Onus of proving claim when 
so required under sec. S53, Civ. P. 

C. — Beceiver in insolvency, purchase 
bj/.] The provision of sec. 347 with 
regard to posting up the notice of 
insolvency in Court is, especially in 
the case of an application by the 
decree-hoMer, merely of the directory 
charter and does not go to the 
jurisdiction of the Court to deal 
with the matter. Beid v. Croft, 5 
mng, K. 0. 68 (1888) and Wight v. 
Maunder, Beav. 612 (1842), referred 
Non-oomplianoe with >he above 
provision is a mere irregularity, 
which, in the absence of any proof 
of* prejudice, ds cured by seo. 378, 


Paps 

INSOLVENCY— contd, . ^ 

Oiv. P. O. Thd pnmaioiis of jieoe* 

360 and 367, CSv. P. O,/ relate fo o» 
application by the judjgnenWebtOP 
for relief under Chap. 3DC and not 
to an applicotian by the judgment* 
debtor. An adjudication order can 
only be set aside on the ground that 
it has been obtained by a fraudulent 
representation of indebtedness in 
favour of the creditor 
has obtained the order when there 
is no debt whatsoever, or for want 
of jurisdiction. When charges or 
fraud and collusion are made, they 
mfust be put in a sufficiently sjieomo 
manner to enable the other side to 
combat them. Wallingford v. The 
Mutual Society, 5 Api)» Cas. 697 
(1881) and Ganga Norain Gupta v. 
Tiluhrom. Chowdhry and ors., I. L. 

R. 16 Cal. 633 (1888), referred to. 
Under sec. 353, Oiv. P. O., when 
any creditor requires any other cr^ 
ditor to prove his claim, the onus is 
upon the creditor* who has to prove 
hiM claim to establish it. It a 
matter to be dealt with bv the 
Judge upon the evidence forthcom- 
ing in the case. The purchase by a 
Receiver in insolvency of property 
belonging to the insolvent’s estate la 
irregular and the Court ought not 
to sanction such a purchase. Ram 
Komal Saha r. Bank of Bengal of 
Akyab ... ... 91 

INSOLVENCY ACT, 11 and 12 Vie., 
c. 21- Insolvency Act (11 and li 
Vic., c. 21) — Insolvency proceedings 
Vesting order — Prior nttaxhment 
— Priority of claim — Attaching credi- 
tor and Official Assignee — Civil Pro- 
cedure Code (Act XIV of 1882), 
sec. 244 — Official Assignee, whether 
rcpiesentntivp of judgment-debtor — 
Appeal.} A vesting order made un- 
der the Insolvency Act. 11 and 12 
Vic., c. 21, hais not the effect of 
giving the Official Assignee priority 
over the claim of a Judgment-credi- 
tor in respect of property attached 
at his instance previous to the 
passing of such order; the Official 
Assignee stands in the shoes of the 
insolvent and takes the property sub- 
ject to any equities which ate good 
against the latter. Anund Chunder 
Pal V. Pun'hoo Tjall Soohnlah, 14 
W.. R. (P. B.) 83 (1870). followed. 
Shih Kriato Shaha Chowdkru ▼. A. 

B. Miller, 1. L. R. 10 OaL 0883), 
diatingnished. Where the objection 
of the Official Assignee was that the 
property attached though belong- 
ing to the judgment-deh&r wii« mot 
liable to be sol<f in exeoutinn of the 
decree by reason of a vesting order 
passed in the ineolvencv prooeedings ; 
Semhte — ^Tbat the Official Ass^mee 

6 
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INSOLVENCY ACT-^Conid, 

was ^a representatii^ of the judg« 
ment-debtor within the meaning of 
sec. 244, C. P. C. Kashi Prasad v. 
Miller, I. L. R. 7 All. 752 (1885) 
and 8 ar dermal Jagenath v. Aran* 
vayal, I. L. R. 21 Bom. 205 (1896), 
referred to. A. B. v. Lakhi. 

HONI Bebi ... ... 761 

INSOLVENT, examination of, when de- 

(free-holder applicant. 8ee Insoii- 
VBNOY ^ ... 90, 91 

INTENTION — ^Meaning of words. Sec 
Life Iktebebt ... ... 569 

INTEREST—Damages — ^Mortgage. Sec 

Transfer of Property Act, s. 78 ... 356 

on arrear of rent. Sec 

Bengal Tenancy Act, s. 179 ... 438 

on moiitgage decree up to 

date of realisation. See Mortgage 137 

• ^ , decree-holder not complying 

with a condition in consent decree, 
if entitled to. See Consent decree 536 


; , Mortgage decree, construe* 

tion of — Interest^Pate of payment, 
meaning of.J There is ncjbhing in 
the law to prevent interest at the 
rate stipulaited on a bond being 
decreed up to the date of actual 
payment. Where a mortgage decree 
provided for interest to be recover :?d 
from the date of the decree till the 
date of payment : Held — That the 
words ^‘date of payment*’ meant 
the date of actual payment and dot 
the last day fixed for payment in 
the decree. Manoo Lal v. Bubga 

Prasad Singh ... ... 653 

INTEREST ACT. See Private Inter- 
national Law ... ... 741 

INTERLOCUTORY ORBER~avil Pro- 
oedure Code, ss. 108, 662— Remand 
order. See Appeal ... ... 163 

INTERPRETATION. See Construction. 
IRREGULARITY. See Sale ... 10 

— — in publishing and con- 

ducting sale wilder Act X of 1869. 

See Sale ... ... 126 

ISSUE OP PROBATE and discharge of 
receiver. See Letters Patent, ol. 16 781 
JOINBER OP CAUSES OP ACTION. 

See Landlord and Tenant ... 880 

JOINT FAMILY — Separate estate — Pos- 
session, discontinuance of. See 
Limitation Act, s. 7 ... ... 545 

— WRONO-BOERS — Contribution. 

Contribution, suit for ... 898 

JUBGE — Judge.s who have heard the 
arguments and who are responadble 
for the decision can hardly with pro- 
pnety rest it on the authority of one 
heard the argument* 
and IS not rMponwble for the deci- 
sion thmigh he also may be a (Judge 

Roan 

Harribb V. ^Edward Brown ,,, 729 


error of— Joyisdietion 


Fags 


JUDGMENT, 

See Bale ... 10 

me^ng of. Bee Tdmmn 

PAiaNT, OL. 16 ... ... 781 

MIBTOR, legal represen* 

tative of— -Ijaradar. See Oivtt P»o- 

CJEDUBB Cora, B. 244 .... 6(14 

JUDICATURE ACTT— Order XI, Rule 1 
(c). See Private Iktbrnatxokal Law 741 
JUDICIAL COMMISSIONER, ABBI- 
, .'.TIONAL—Appeal. See Act XIV 
OF 1891, 8. 8 ... ... 781 

; dificrelaon, appeal from, exer- 

coee of. See Execution, stay of ... 781 

JURISDICTION. See Right of buit 559 
*, Application for refund. 


See CmL Procedure Oo»b, s. 588 ... 

ImpriBonnuont for 


, aBVUUimJl-li XUr 

debt — ^Term of imprisonmenta See 
CivTL Procedure Code, b. B 4 Q ... 145 

— — - — , Civil Procedure €k>de, 

s. 678. See s. 244 ... ... 627 

— — - — , Civil Procedure Code, 

s. 678. See b. 562 ... ... 500 

— - — , transfer of execution 

of decree. See Civil Pboobdubb 
Code, b. 223 ... 150 

± want of mtdy error of 

3udgmont. See Sale ... ... 10 


— of English Courts over 
British subjects in Bnitish India. 

See Private International Law 741 
of British Indian 


.V* vaavasAA XllUiOU 

Courts to go into merite of the ac- 
tion in the English Court. See 
Private International* Law ... 741 
LACHES, refusal to advance money in 
part^rship business, if amounts to. 

See Partnership ... ... 114 

LAND, exchange of, without writing or 
registratibn. See Transfer of Pro^ 
PERTY Act, b. 118 ... 724 

LAND ACQUISITION ACT, s. 8 (h)\ 

See s. 23 ... 349 

B. 28^ 


Lmd Acquisition Act (1 of 1S9A), 
secs. S (h), S3, cl. 4 — Fishery-^Tear* 
ly tenant of a tank, whether entitled 
to co7npen8ation.J A yearly tenant 
of a tank, is, for the purposes of the 
Land Acquisition Act, in the same 
position as a yearly tenant of agri- 
cultural land, and equally as much 
entitled to compensation. Nabain 
Ohi?ndee Boral V. The ^borbtart of 
State for India in Council ... 349 
LAND REGISTRATION ACT, a. 78— 
Land Begistration Act {Vll of 1370), 
sec, 78— Actual! registration — Order 
of Civil Court for registration.) 

The Land^ Registration Act requires 
actual registration of nanie !n order 
to enable a person to recover rent* 
and a mere order of the Civil Court’ 
for remstration is not sufficient. 

Ugra Mohuk Thakur V. B^sm 

... ... i.. 860 




iiri)ip or <$m& oasis. 


sliii; 


LANDLOHD, di^oasession by oo-aharer* 

See BBmjOi Tbnanot Act, Soh. Ill, 

• Aax* 8 ... ... ... 405 

LANDLOM) AND TmAm^Forfeiture 
— Haemal of landlord's title beforz 
Mitt — Intention — Written statement 
— Landlord and Tenant Act (VIII of 
A denial of landford’s title, 
in order to operate ae a forfeiture 
must be an express denial prior to • 
the institution of the suit ; a denial • 
in the written statement does not 
operate as ^ a forfeiture ; and if 
what transpired before suit is ambi- 
guous in its character it would bo 
irragular and hardly in accordanco 
with the principles of law to refer 
to the written irtatement to explain 
the intention of the Defendant. 
Sheikh Nizamuodin v. Momtazud- 
DiN ... ... ... 263 

^ Landlord 

and Tenant Act (X of 1859), sec. 

161 — Fent suit — Second appeal — 
Civil Procedure (Jode (Act XIV of 
1882), sec, 584 — Pradice — Inference 
from* facts In second appeal — Lease, 
termination on death of grantor, 
voidable or void — Patificnl iork.'] A 
ceitain Zeniindari belonged to tlireo 
^dies A, G and N ; N executed an 
ijara pottah in respect of her one- 
third share in favour of A and G for 
1289 tb 1304, N died in Falgoon 

1303 (February 1897) and was suc- 
t^eeded by her 'daughter M, the in- 
tervener Defendant. In the mean- 
time A and G had sublet their ijara 
•interest in favour of the present 
Plaintiff, who brought the present 
suit for recovery of rent in respect 
of the year 1305 (ITriya style 24 Bhad 

1304 to 12 Bhad 1305). The tenants 
and the intervener M opposed ^ipon 
the ground that Plaintiff had no 
rights to recover it. Shortly after 
the death of N the revenue payable 
on account of her share fell due and 
it was ^d by the Plaintiff in Apnl 
1897 and not by M ; one of the terms 
of the ijara lease was that out of the 
rent payable the Plaintiff should pay 
the revenue. In Kartick 1304 (Octo- 
ber 1897) two notices were issued by 
M, the material portion of which is 
set out in the judgment. In Novem- 
ber 1897 another Hist of revenue was 
paid by the Plaintiff and not by M. 

The lower Appellate Court held that 
upon the death of N the ijara came 
to act end and that the faillire on 
the part of the intervener to pay the 
revenue copld not and did not indi- 
cate that it was her intention to 
Wow the lease to run on until the 
year 1804| B. S. : Held— That upon 
the above facts the lower Appellate 
Obiirt did not draw the legitimate 
inference which ought to have been 


LANDLORD AND TPNANT— coftW. 
drawn. That the lease did not Wnn 
to an end by itself on the death of 
N. Madhu Sudan Singh y. B. 

Booke, I. L. Cal. 1 (1897), re- 
lied upon. That the notices did not 
put an end to the ija^a. That the 
revenue which was payable^ by M 
having been paid by the Plaintiff in 
acooroanoe with the lease and from 
the other facts the legitimate infer- 
ence was that the, tjara was not 
brought to a termination but was 
allowed to run on. Badai Naik c. 

Serai Naik ... 279 

, Bent-Suit — 

Disturbance of quiet possession bp 
landlord — Liability to pay rent— • 
Eviction, not comxjlete — Landlord 
a(nd tenant-^Admissihility in evi- 
dence — Petition of claim on behalf 
of a person by her attorney — Author- ' 

ity, want of proof of, 2 The law 
does not require that there should be 
a complete evictioi^ of the lessee in 
order that hel may be cccempited 
from liability to pay rent. Dhun- 
put Singh v. Mahomed Kazim Is- 
pahain, I. L. R. 24 Cal. 296 (1896), 
approved. A lessor is not entitled 
to claim rent from the lessee for the 
period during vrhich he wilfully dis- 
turbs the lessee's quiet possession. 

Rani Lalita Bitndabi v, Burnamayi 
Dasi ... ... ... 353 

^ Irrigation 

canals — Sanction of Oovernment to 
construct canal through its own 
land — nighty of excavators to the land 
through which canal is constructed— 
Landlord's encouragement to an- 
other to lay out money on his land 
under an expectation.J If a man 
under an expectation created nud 
encouraged by the landlord that he 
shall have a certain interest, takes 
possession of such land with the 
consent of the landlord and upon 
the faith of such expectation, with 
the knowledge of the landlord and 
without objection by him lays out ^ 
money upon the land, a Court of 
Equity will compel the landlord to 
give effect to such expectation. 
Bamsden v, Dyson, IB. & 1. Ap. 129 
at p. 170 (1866), referred to. In 
1860 Plaintiffs^ grandfather obtained 
from the Government sanction fo 
construct a canal from the rivet 
Sutlej for the irrigation of certain 
lands belonging to Government, the 
revenues of wmch were at that time 
leased to him. He thereupon com- 
menced to construct the canal at 
his own ^pense, and the canal was 
finally completed by UisoA. Itwat 
constructed partly on Oovernment 
lande and partly on ibe land of 
private owners under arvangementa 
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LANDLORD AND TENANT— contd. 
bett<%eii them and the Plaintiffs’ 
father and grandfather : Held — 
That the Plaintiffs had acquired a 
proprietary interest^ in so much of 
the Government lands taken for the 
purple of the canal as was required 
for its construction and mainte- 
nance and also a right to have the 
waters of the Sutlej admitted into 
the canal so long as the canal was 
used for the pun>ose for which it 
was originally designed. Ahmad 
Yar Khan v. The Secretary of 
State for India in Council ... 634 

, Permanent 

tenancy — Long possession and in- 
stances of transfer and succession-^ 
Notice — Homestead land in Muni- 
cipal town.} The fact of long posses- 
sion and instances of transfer and 
succession may raise a presumption 
in favour of the permanency of a 
tenancy. Tcrak Fodo Ghosal v. 
Hliyamu Churn Napitf 8 C. L. K. 50 
(1881) ; Prosunno fjoomaree v. Sheikh 
Hutton Bepary, I. L H. 3 Cal. 098 
G877), referred to. Duroa Mohun 
Das r. Bakhal Chandra Boy ... 801 

^ ^ A landlord 

is bound to put the tenant into pos- 
sesseon of the land let to him and 
unless and until he does this ho is 
not entitled to tho rent. Hurish 
Chunder Koondoo v. Mohinee 
Mohun Mittery 9 W. B. 682, refer- 
red to. Sham A Prasad Ghose v. 
Taki Mullik ... ... 816 

Landlord 

and t enant — Eject m ent — 0 rigiin of 
tenancy — Permanent tenancy — Pre- 
sumption as to permanent character 
of tenancy— ^Estoppel — Acquiescence 
— Compensation — Confusion of howmC 
aries.'] Where tenancies were 
created by kabuliyats or pottos 
which did not contain any words 
of inheritance and which limited tho 
tenant’s right^ to the term of the 
landlord’s possession who happened 
to he A mutwalli and theie was no 
recognition of the incidents of old 
leases in the g’ant of new leases to 
new tenants, except payments of 
rents at unvaried rates for a veiy 
long period and the holdingshaving 
been the subject of several transfers 
and the land having been always let 
out by the rmtwali in ijara : Held — 

That these facts are not sufficient to 
warrant the inference that the 
tenancy was, when first created, 
intended to be permanent, or was 
subsequently by agreement, convert- 
ed into a permanent one, and that 
any pr^umption arising from long 
poes^ion is negatived where the 
origin of the tenancy is known. 
Catpem v, Kedar Nath SarbadhU 


Pagt 

LANDLORD AND TENANT-^^conW. 
karL 6 O. W. N. cclxxix, 868, post 
(1901) : Durga Mohan Las v. Itahhal 
Chunder Bat, 6 O. W. N. 801 (1901), 
distingui^ed). In order to raise an 
estopj^ again^ the landlord, it 
must be shown that the landlord had 
purposely allowed or encouraged the 
tenant to build knowing that the 
tenant waa building on the mistaken 
‘ notion that he had rights beyond 
‘ those of a mere tenant from year to 
year. Whore owing to the negligence 
of tho tenant, the land demised be- 
comes confounded with other lands, 
the tenant, unless he can ascertain 
the former, is bound to make good 
to the landlord the quantity of the 
land to which tho latter is entitled. 
IsM^AiL Khan Mahomed v. L. P. D. 
Broughton ... ... 846 

^ , Ejectment, 

suit for — Origin and nature of ten- 
ancy not known — Evidence of mode 
of dealing with land demised, of acts 
and conduct of parties — Permanent 
tenancy, presumption of — Alterna- 
tive plea of acautescence conduct 
on failure of proof substantive 
defence as to evidence of permanent 
tenancy, if permissible — Acquies- 
cence, whether a question of faet-r 
Facts justifying inference of perma* 
nent tenancy.'] The facts of ^ung 
possession of a tenancy by the ten- 
ants and their ancestors, and of the, 
landlord having permitted them to* 
build a pucca house which has exist- 
ed for a very considerable time and 
which was added to by successive 
tenants «^nd of the tenure having 
been from time to time transferred 
by succession and purchase in which 
the landlord acquiesced or of which 
he could not have been ignorant are 
sufficient to warrant the Court in 
presuming that the tenancy is of 
a penuanent nature. Baboo, Dhun- 
put Singh v. Gooman Singh, 11 Moo. 
r. A. 433 (1876); Gungadhui^ Shik’- 
dar V. Ayimuddin Shah Biswas, 1 
L. R. 8 Cal. 060 (1882); Prosunna 
Coomar Chapter jee v. Jagunnath 
Bysack and others, 10 O. L. R. 26 
(1881); Ismail Khan Mahomed v. 
Joygoon Bibee, 4 C. W. N. 210 : «. 
c. I. L. R. 27 Cal. 670 (1900), referred 
to. Where the question was as to 
whether a tenancy was permanent 
and the pottah relied upon by the 
tenant was found to be false : ,Jleld 
—That it did not prevent the tenant 
from setting up an alternative case 
that on the other evidence the ten- 
ancy was a permanent one. 

Surnomoyee v. Maharajah Suttees 
Chunder Boy Bahadoor, 10 Moo. I. 

A. 123 at p. 14^ (18^), referred to. 
ino question of acquiescence is not 
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LANDLORP AND TENANT— conc^d. 
a question of fact but of legal in- 
ference from facts and in a second 
appeal) the judgment of the lower 
Appellate Court not final. Beni 
Mam V. Kundan LalL 3 0. W. N. 

602: S. o. 1. L. R. 21 All. 496 ; L. R. 

26 I. A. 68 (1899), referred to. A. 

• Oabpbrsz V , Kedar Nath Sarbadhi- 

KABT ... ... ... 868 

Landlofi^ 

and tenant — Enhancement of rent^ 
suit for rent and for — Maintainahi^ 
lity of suit — Civil Proeedum Code 
(Act XIV of 1882), sec. 43~-Onu8^ 
Raiyat at fixed rate.'] A suit for 
both enhanoement and arrears of 
rent at an enhanced rate is main- 
tainable. The causes of action al- 
though separate may be combined 
under sec. 45, 0. P. O. In a suit 
for enhancement of rent the onus is 
upon the Defendant to prove that 
he is a raiyat at fixed rate. Gudar 
Tewary V. Brijnandan Biswas ... 880 

, Ghatwal — 

Partition of mal raiyati land. See 
Partition ... ... 186 

j Heirs— Par- 
tial acceptance or renunciation of 
inheritance— Liability for rent. See 
Inhkrit/Vnce ... ... 189 

, Liability of 

hyjpothecated property on release of 
principal by act of landlord. Sec 

Sale 497 

, Act X of 

1869 — Sale — Irregularity. See Salk 126 

Second APPEAL ... ...279 

— — , s. 23— 

Landlord and Tenant Act (X of 
1859), sec. 23 — Suit for rent upon 
a lease for purposes other than 
agricultural or horticulturq/, — Build- 
ing and mining purposes and the 
like.] A suit for recovery of rent 
upon a lease for mining purposes and 
foB purposes of building, making 
..roads, and so forth, the land not 
being demised for agricultural or 
horticultural purposes, -is not a suit 
for rent under Act X of 1^9 and 
a Revenue Court has no jurisdiction 
to entertain it. E. J. Rooke v. 
Bengal Coal Company, Limited ... 840 

, Act VIII of 

1869, B. C. — Denial of landlord's 
tittle — Forfeiture. See Landlord and 
Tenant ... ... 263 

lAW REPORTS ACT, s. B^Indian Law 
Reports Act (XVIII of 1875), sec. 
S-^nreported cases — Reports, au- 
thorized.] A High Court jud^ent 
is none the dess an authority be- 
► cause it has n ot been reported. Sec. 

8 of Act XVIII of 1876 was framed 
to constitute a monopoly, if the 
• Judges so desired, for the authorize 


LAW REPORTS ACT— conW. 
ed Law Repofit^ » it does not 
tlie Court from looking at m nnre* 
ported judgment. MaShvl AAmed v. 
Rakhdl Das Eazra, 4 O, W. N. 782 
(1900), dissqnbed from. ICAimicao 
Ali Hossbin V . Mir Nazar Am ... 




LEASE, permanent — ^Interest. S€€ Biw- 
GAL Tenancy Act, s. 179 ... 488 

, termination of, on death of 

gyantor — Ratifieatdon. See Lami>* 

lord AND Tfnant . ... 279 

, Presumption. See Landlord and 

TIEN ANT ... ... 801 ,'* 846 , 868 

, building and mining, whether 

rent claimed upon such lease is cog* 
niizable by a Revenue Court. See 
Landlord and Tenant Act, b. 23 ... 840 


LEAVE TO DEFEND, extension of 
time for — Summary suit. See Civil 
Procedure Code, Chapter XXXIX 

to sue a Receiver. See Parties 

to appeal to Privy Council- 

Finding of fact. See Civil Proob- 
durb Code, s. 696 

LEGAL PRACTITtbNEttS ACT, 88. 18, 
14 — Jjeg(d Practitioners Act (XVlIi 
of 1879), as amended by (Act XI of 
1896), secs. 13, 1 4 -^Professional mis- 
conduct — (riossly improper ^ conduct 
— Legal pnxctitioner advising pay- 
ment of money to witness to speak 
the truth or io prevent giving false 
evidence — -False statements by legal 
practitioner in letter to induce 
speedy remittance for such purpose.] 
A legal practitioner by paying or 
oiffering to pay money to a witness 
to induce him to tmeak the truth or 
to prevent him from giving false 
evidence may not be guilty of any 
offence criminally punishable but is 
guilty of unprofessional conduct. A 
legal practitioner in pressing his 
client for the payment of money to a 
witness to induce him to keep back 
unfavourable evidence is guilty of 
gros.sly improper conduct in the dis- 
charge of his professional duties 
within the meaniifg of sec. 14 of the 
Legal Practitioners Act. In the 
MATTER or Nritya Gopal Sbn, a 
Pleader 


465 


45 


Legal Practitioners Act (XVIII of 
1879), as amended by (Act XI of 
1896), secs. 13, sub-sec. (f),^ 14 — 
Pleader, when he does something as 
a litigant or member of the public 
and not as pleader, if to be regarded 
as professional misconduct — ‘‘Anj/. 
other reasoruMe ccaisc,** construction 
of.] An allegation, made by a plead- 
er as a Defendant in a suit and not 
pl®Rder that the Plaintiffs had 
bribed some officer of the record- 
room to tamper wi^ certain docu- 
ments produced at the instance Cf 
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LEGAL PRAOTITIONEBS ACT— cowfdf*** 
the Plaintiff did not amount to pro- 
fessional misoonduot. That in the 
words ** any other reasonable cause ” 
in secx llS, sub-seo. (f) of the Legal 
Practitioners Act, the expression 
'^othea?*' means other” ejus dem 
generis,” that is, of the class or des- 
cription of misconduct which is re- 
ferred to in the preceding sub-seo- 
tions, that is to say, professional 
misconduct. The Legal Practi- 
tioners Act is aimed against the 
misconduct of legal practitioners in 
relation to their professional duties 
and not in relation to other matters. 

Im thb hattbb of Jogbndba Naba- 

TAK Boss ..w ... 48 

LESSOR AND LESSEE. See Lanolord 
AMD Tbmamt. 

LETTERS OP ADMINISTARTION, ap- 
• plication for^ by preceptor’s precep- 
tor of a Baira^ or ascetic — Letters 
of administratvony application for, 
by his preceptor^s preceptor — Sue- 
cession'— Vustofn, ancient and de- 
finite — Dyahhaga, Ch. XI, sec.. 6, 
para, 85 — Vyarasta Darpana, Ch, V, 
sec. 1, para, m — Indiem Evidence 
Act (I of 1878), sec, J^.'\ On the 
death of a Bairagi or an axetic 
hds preceptor’s jireceptor applied for 
letters of administration claiming 
that according to the custom pre- 
vailing in the sect of which he and 
the ^^eased disciple were, respec- 
tively, members, he, as the preceptor 
of the dead man’s preceptor was en- 
titled to his property ; Held — ^The 
custom set up was proved. The Col- 
nBOTOR OF Dacca v. Jag at Ohamdra 
OoswAKi ... ... 873 

LETTERS PATENT, cl. 15— An order 
made by a J udge o{ the High Court 
refusing to stay the issue of probate 
and the disdiarge of the Receiver 
a|>pointed in a probate action is a 
* judgment ’ within the meaning of 
cl. 15 of the Letters Patent and is 
^pealahle. The Justices of the 
Peace for Cdlcuita v. The Oriental 
Gas Co,, 8 B. L. R. 483, 462 (1872), 
commented on and followed. Hurrish 
Chunder Chowdhnf v. Kali Sundarl 
Dehi, 1, L. R. 6 Cal. 694 (1881): on 
app^l, L. R. 10 1. A. 4 : s. o. L 
L.%. 9 Cal. 482 (1882), referred to. 
SHmdnta Baja xarlagadda Hurga 
Prasada v. Srimanta Baja Ya/rla^ 
gadda Malliharjuna, 1. L. R. 24 
.Mad. 368 (190!!0, dissented from. 
Mussahut Bru Ooomaree V , Rah-* 
RICK Dass ... 781 

LIABILITY~-Dehtor — Surety— Timt 
given to principal debtor. See Com* 
TRACT Ao^ s. 136 ... 1 

— ^Heiro — Landlord 

and Tenant, ^ee Imberztamcb 189 


LUBUJTY-^ontd. ‘ • 

; ^ h;ppothecated plbperty on 

release of principal by acts of land** 
lord. See Sadb ... 497 

LIBEL— 'Big/it of 3uit-*-Words spoken in 
answer to a question put by a police- 
officer conducting an investigation 
whether actionable — Criminal Pro^ o 
cedure Code (Act X of 1888 and 
Aci V of 1898).1 A person who, in 
answer to a question put to him by 
a police-offioer conducting an investi- 
^tlon under the provisions of the 
Criminal Procedure Code, stated 
that the Plaintiff was concerned in 
the commission of the crime then 
being investigated, cannot be made 
liable in an action for damages for 
words so spdeen. Metrurah Dabs 
V. Jaogan Nath Dabs ... ... 804 

LIFE INTEREST — Life estate, grant 
and gift over of moiety thereof to 
children. See Hindu Law ... 800 

Life interest-^Perpetual gift—^*AC 
ways and for ever” meaning of.J 
TJie word ^‘always and Jpr <ever,” 
in a Will, award, order of Court 
or other '<locuinent, do not per se 
extend the interest given beyond 
life of the person who is named. 
They are not inconsistent with limit- 
ing the interest given, but ,the cir- 
cumstances under which the instru- 
ment is made or the subsequent con- 
duct of the parties may shew the in- 
tention with sufficient certainty, to 
enable the Courts to presume that 
the g>*ant was perpetual. MouXvi 
Muhammad Abdul Majid v. MussU" 
mat Fatima Bihi, L. R. 12 I. A. 

169 at p. 163 (1886); and Toolshi 
1 ershad Stngh v. Bajah Bam Narain 

(lo86), referred to. Aziz-vn-nissa v. 
Tassaduq Husain Khan ... 069 

LIMITATION — Suit to set aside sftle 
under Act VII, B. C. of 1880, when^ 
appeal to Commusioner is rejeofed. 

See Public Demands Recovebt Act. 
s. 10 ... gg 

T dis^sswion bv ^ 

sharer landlord. See Bengal Iemamoy 
Act, Sch. Ill, Aftr. 3 ... 406 

, Rehearing of appeal, ap- 
plication for, returned for amendr 
ment. See Civil Procedure 0(hie. 

®' ... ... 816 

words of “always and iot 


ever.” See Life Interest v, 

— Tiirne from which com- 

mences in suit for pre-emption. See 
Foreclosure a.* ... 8 

-^r — AOT---Comtruotioii---Thai 

the Limitation Act is an Act limit* 
ing or restricting a Plaintiff^s rig^ 
and should be mterpieled libemly ^ 
so as not to curtail or restrict ri^^ts 
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unless it is clear tliat the Le^slature 
intended that this should he done. 
JOGBSHUB BhAGAT V. GhAMSHAH 

Bass ... ... 356 

^ a. 4 . See Civil 

pROCEDCIBB CoDB, Oh. XXXIX ....259 
, s. 7 — Indian Limi- 
tation Act (XV of l^)y sec, 7 — 
Joint decree-holders, one of whom 
is a minor^Applicohility of sec. 7 
of the Limitation Act — Execution of 
decree.l When one of sereral joint* 
deoreeKhoIders is a minor, sec. 7 of 
the ^imitation Act can save an ap- 
plication for execution by the minor 
decree-holder from being barred by 
limitation. That section is not 
limited to a case where either the 
sole decree-holder is a minor or all 
the decree-holders are minors. 
Seshan v. Baja Gopala, I. L. R. 13 
Mad. 236 (1889) and Narayanan v. 
DamodaraUi I. L. R. 17 Mad. 180 
(1893), disapproved. Gohind Bam v. 
Tatia, 1. L. R. 20 Bom. 383 (189^, 
and 2kimir Ilassan v. Sundar, I. L. 

B. 22 All. 199 (1899), approved. 
Anand^ Jj^ishore t)a.^s Bakshi v. 
Anando Ktshore Bose, I. L. R. 14 
Oal. 50 (1886), referred t5. SimjA 
Kumab Dutt V. Arun Chandra Rot 767 


Under sec. 7 of the Limitation Act 
a person under disability cannot 
bring his suit after 3 years after the 
disability ceases. Va slide va Padhi 
Khadakoa Gabu V. Macjuni Dbvan 
Bakshi Mahapatrulu Garu 

. See s. 28 

s. 14. See Civil 


Procedure Code, s. 223 

s. 18. See s. 7 


545 

545 

150 

545 


, s. 28 — Lifnitation 

Act (XV of 1877), secs. 7, 18 and 
S8, and Sch. 71, Arts. IJfi, 144 — Joint 
famjfy — Separate estate — Possession, 
discontinuance of — Property, extin- 
guishment of night to.] Under sec. 
28 of the Limitation Aut the rd^t 
of a person to property is extin- 
guished at the determination of the 
period limited for bringing a sudt 
for possession of it. Vasudeva 
Padhi Khadanca Garu v. Maouni 
D aviCN Bakshi Mahapatrulu Garu 


, Sch. II, Art. 10. 

See Forbolobure 

, Art. 12 


(o). See Sale 

, Art. 13. 

See Civil Procedure Code, s. 2^5 ... 

Art. 35. 


# S^e Hindu Law ; Restitution op 
CONJUGAL rights 

— , Art. 36. 


See Hindu Baw 


C4) 

888 

10 

649 

196 
273 i 
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LIMITATION AaP-HJ0»W. 

" jr t Art* 47-— • 

Qussre. — ^Whether Art. 47, icih. II 
of the Indian Limitatiou Act implies 
to an order under sec. 146, Or. P« 

O. Dew Nah4in Choudkury d. O. E. 

H. Webb I6(i 

, Art. 91. 

See Award - ... 885 


See Sale 


Art. 118. 


See Hindu Law 


10 

Art. m 

378 


Foreclosubib 


See 

See 


Transfer of Property Act, s. 78 ... 866 
Art. 133. 


See Transfer of Property Act, g. 78 886 

Arts. 142 * 


and 144. See Limitation Act, a. 7 8^ 

, Art. 144. 

See Forbclosurb ... ... 888 

Art. 188 


— Arhitration^-Award, application 

to set aside — Limitation Act (XV of 
1877), Sch, 11, Art. 158 — Time from 
when limitation begins to run^ 
Civil Procedure Code (Act XIV of 
1882), see. 516J] An application to 
set aside an award must be made 
within ten days from the time the 
award arrives at the Registrar’s 
office for the purpcse of being filed, 
and not from the time when it is 
filed. Sm. Nobtn Kallt Dabee c. 
Ambica Churn Banbrjee ... 818 

Art. 189. 


See Civil Procedure CcJdib, Otf. 
XXXIX ... ’ ... 

, Art. 178. 


See Sale 


Art. 179 


—LimitaUon Act (XV of 1877), Sch, 

II, Art. 179 — Limitation — Applica^ 
t'ion for execution.’] Where on an 
attachment in execution of a decree 
upon notice under^ sec. 248, O. P. 
p., the judgment-debtor plewied 
limitation, but, after certain ad- 
journments at the instance of the 
decree-holder neither party appeared 
at the hearing and orders were made 
refusing the application for execu- 
tion and dismissing the judgpneui- 
debtor’s objection for default t Held 
— That the aforesaid order doea Hot 
preclude the judgmentHdebtor from 
urging when subsequently another 
applioataon for execution ia made, ‘ 
that the previous application was 
barred bv limitation. Mun^ Per^ 
mad Dtehit v. Gnja Kant Lahm, I. 

® Oal. 61 n881), explained and 
di^itt^iisjied. Ttleshar Bai v. Por- 
hah L li. AIL 198 (1898), 

relied upon. Bun Bahfidur Singh r. 
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LIMITATION ACrr^eontd. 

LuchOfKoer, I. L. R.*ll Oal. 301 at 
p. 306 (ISSi), referred to. Bhola 
Nath Das v. Pbofulla Nath Kundu 
Chaudburi 

Art. 179 

' --^Decree for vent hy a co-8harer 
landlord for a sum not execeeding 
Bs. 500 in yalue-^Appllcation for 
execution — Limitation Act (ATP of 
1877), Sch. II, Art. m--Bengal 
Tenancy Act (VIII of 1885), ScTi. 
Ill, Art. 6.] An aplE^lication for exe- 
cution of a decree for a sum not ex- 
ceeding Re. 600 in value obtained by 
one of two or more joint-landlords 
for his share of the rent is not 
governed by the special rule of limi- 
tation laid down in Art. 6 of Sch. Ill 
of the Bengal Tenancy Act but by 
the general law of litation namely, 
c Art. 179 of the second schedule of 
Act XV of 1877. Prem Chand Nas- 
kar V, Mokshada Dehi, I. L. R. 14 
Cal. 201 (1887) ; Jugohundhu Pattuck 
V. Jadu Ohose Alkt^shi, I. L. R. 16 
Cal'. 47 (1887); Beni Madhuh Boy v. 
Joad Ali Sarkar, I. L. R. 10 Cal. 150 
(1883) ; Nnrain Mahton v. Manofi 
Pattuck, I. L. R. 17 Cal. 489 (1890) ; 
Parmeswara Nnmasudra v. Kali 
Mohan Nnmasudra, 4 C. W. N. 801 : 
B. c. I. L. R. 28 Cal. 127 (1900); 
Durga Churn Mundal v. Kali Pro* 
sunno Ffarhnr, 3 C. W. N. 586 : 8. o. 
I. L. R. 26 Cal. 727 (1899), referred 
to. Kedar Nath Chattbrjee %\ 
Ardha Chandra Rov Choudhury ... 
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LMITATION ACT— concW. 

that the case be put up on the 14th 
September next when the following 
order was pa8.sed ^^fees not having 
been paid, the case is disposed or. 

The attachment shall continue 
Held — ^That the present application 
for execution was barred by limita- 
tion and cannot be looked upon as 
a continuation of tjie old prooeed- 
«ings. Dhukibam Srimani v. (Tooen- 
^BA Chandra Sen ... ... 347 • 

LIS PENDENS* See Civil Prooedurb 

Code, s. 683 ... ... 428 . 

MAHOMEDAN, WILL BY. See Will ^ 

OP A Mahombdan ... ' ... 605 

MAUfTAINABILITY of suit. See 
Right op suit. 

MAINTENANCE, arrear of, suit to re- 
covjer. See Hindu Law — ^Maincjs- 
nanob ... ... 74 

of sonless widowed 

daughter. See Hindu Law ... 297 

of widowed daughter- 

in-law —Mitakshara. See Hindu Law 649 
MARRIAGE properly celebratgd^ r\b8ence 
of consent of guardian. See Hindu 
Law ... ... 195 

presumption m to, from 

fact of proper celebration of. See 
Hindu Law ... ... 195 

j effexjt of, on status’ of 

daughter. See Hindu Law ... 297 

j Husband contracting out 

of his rights. See Hindu Law ... 67^ 


Limit- 
ation Act (XV of 1877), Sch. II, 
Art. 179 — Application for execution 
— Nonpaymeyit of process fees — Pen- 
dency of appeal — Stay of execution.'} 
The present application for execu- 
tion of decree was made on the 16th 
•^une 1897. The previous application 
had been made on the 24th January 
1893 ; on the 29th May next the 
decree-holder pu^ in the costs of the 
auction sale and the sale proclam a- 
toon was ordered to be published fix- 
ing the 17th July as the date of 
sale; on the 19th May one of the 
Judgment-debtors made objection to 
the execution of the decree; on the 
8rd June 1893 the objections were 
disallowed; on the 20th June the 
objector preferred an appeal to the 
High Court and on the 4th July the 
Court ordered that the records be 
sent up to the Hipsk Court and the 
proceedings he adjourned sine *die; 
the appeal to the High Court Was 
dismissed on the 19th of June 1894, 
and on flie 0th September 1894 the 
Court ordered that the records of 
the case having been received hack 
the decree-holder do put in cost for 
service of fiesh sale proclamation and 


MESNE PBCFITS— Civil Procedure 
Code (Act XIV of 1882), secs.'S, 211 
5Jfl — Mesne profits, period during 
which recoverable — Order determin- 
ing mesne profits^ interlocutoiyy or 
final, if appealable — Decree^ A 
, decision in execution proceedings de- 
termining the period for which 
mesne profits are recoverable is 
pealable both under general prin- 
ciples and under secs. 2 and 640 of 
the Civil Procedure Code. Wh^re a 
decree for • possession with mesne 
profits was taken to the privy Coun- 
cil in appeal and was affirmed by Her 
Majesty in Council : Held — That the 
three years up to which mesne pro- 
fits may be given under sec| 211, 

Civ. P. 0., must he counted from 
the date of the Queen^s order and 
not from that of the original) decree* 
where the original Court grante<l a 
decree for possession with ** future 
mesne profits’’ and, on appeal, Her 
Majesty in Council affirmed that de- 
cree without expressly mentioning 
the mesne profits : Meld — That the ^ 
Queen’s order granted mesne profits 
by reference to the original decree. 

Raja Bbup Indar Bahadur Sinob t». 
Bijai Bahadur SiNOH *. , ... 62 
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SmSNB yEOriTS-cottM. 

h;* — ^ Mesne profits^ suU for 

J ve^fce of vacating passes^ 

In a fluit for mesne profits 
SfS in oti^r oases it is inounibeni on 
the Plaintifi to establisU not only 
tba eoQstei&ee o^his right, but also 
Uie extent of it. There is nothing 
in*the oincumstanoeg of the present 
case to talce it out of this general 
rule. ISHAM Chandsa v. Aimuddin • 

. Mia ... ... ... 720* 

MINOR, guardian of — Non-a^ea^nee in 
suit, whether good and sufficient 

■ cause for setting aside ex mrie 

decree. Sec Civil Pbocbdure Code, 

S. 108 ... ... 68 


, Joint docree-lioldcrs, one of 

whom is a minor. See Limitation 
Act, s. 7 ' ... ... 767 

MISCONDCOT, professional. See Lekial 

Practitioners Act, ss. 13, 14 45, 48 

MISJOINDER of Appellants. See Ap- 
peal ... ... 1 


MISSTATEMENT in sale by Registrail. 

>S^ee Sale ... ... 593 

MISTAKE in* cateulation. See Civil 
Proceocbie Code, s. 244 • ... 627 

MOPUSSIL ACCOUNTS, liability of 
Bepeiver for. See Receiver ... 223 
MORJK^AGE — Mortgage — Decree on 

mortgage — Interest up to date of 
payment — Transfer of Property A<t 
ilV of 1882)i sees. 88 and 97--Ciuil 
• Piyocedme Code (Act XIV of 1882) ^ 

Seh, IVj Form No. 109 — Constrnc- 
tion of decree — Amhiguity,'] Where 
there is no ambiguity in a decree the 
duty of the executing Court is to 
carry the orders of the decree into 
effect, as being conclusive between 
* the parties, whether it may or may 
not be disputable in point of law. 

It is competent for a Court passing 
a mortgage decree to mve interest 
beyond the date fixed for payment 
and up to the date of realization. 
Having Regard to the universality 
of the lon^ estblished practice to 
grant such interest, its continuance 
for years after the Transfer of Pjo- 
perty Act was passed, the manifest 
*iu#tice of it, the lack of any 
api>arent reason for upsetting the 
practice/ the .conformity with it of 
Sec. 97 which is pari materid with 
sed. 88, the presumption that sec. 88 
wee framed with reference not to 
^e runnii^ of interest but to the 
oetemKination of the time Tor re- 
diMuption or eale 'Idternatively, and 
form of suit sanctioned by fotm 
109 of Schedule IV, Civil Prooe- 
dure sec. 88 of the Transfer 

Cff.Proi^erty Act should not be so 
ciwiui|t|iied ‘ OB to limit the power of 
the v^urt to jgrant interest only U|r 


MORTGAaE--eoatd. , 

to date fixed for 


F*r0S 


.payini|ss||* 

Amolaif liam v. Lackmi x. 

L. R. 19 AIL 174 (1896), overruled. 
Achaluhaia Bose _v. Surendra Nam 
Dey, 1 a W. N^&O : s. 0. I, L. 

24 Oal. 766 (1897): Subbursqfa v. 
PonnusamL I. L. R. 21 Mao^. 864 
(1897); ana Bakar Sqjjad All v. 
lldii Naram Singh, I, L. R. 81 All. 

361 (1899), ^proved. Mameswar 

Ko r V. Syed Mahomed MehM JGfes- 
sein Khan and ora., 2 C. W. N, 638 i 
r. a. I. L. R. 26 Cal. 43 <1898), re- 
ferred to. Maharajah of Bmarat- 
pur V. Rani Kanno D»i 137 

— Onus probandi — Mortgage 

suit — Fraud-^(kUusion.'] In a suit 
on, a mortgage, where collusion and 
fraud is pleaded by a subsetuent 
auction-purchaser of the mortgaged 
property, the onus is upon the 
Plaintiff to prove that the transac- 
tion was perfectly genuine and free 
from taint of fi'aud. Brajeshuare 
l^eshakar v. Budhnnuddi, I. L. R. 6 
Cal. 268 (1880), referred to and Cx- 

S lained. ,.ihan Chunder Sifkar v. 

\e.ni Madhuh Shhar, I. L. R. 24 
Cal. 62 (18%), distinguished. SHito 
Narain Pahari V. Shankar Pani- 
ORAHI ... 408 


^ Mortgage suit — Adminis-^ 

tration suit — Residuary legatee, 
mortgage by — Administration, subse- 
quent, of testator^s estate — Iteceiver 
of tesfafoPs estate pending adminis- 
tration — Ite.ceiver, sale by, of mort- 
gaged property before completion of 
ad ministration.’] Defendant mort- 
gaged certain properties, which he 
took under the Will of hia father 
to the Plaintiff. Plaintiff bmught 
this suit on the mortgage and ob- 
tained a decree and an order for 
sale by the Registrar. In the mean^ 
time a suit for administration of the 
testator’s property had been fi<lod 
and an order made in suit ap- 
pointing a Receiver. Plaintiff npw 
applied that the sale of the mort- 
gaged properties might be held by 
the R^eiver appointed in the a<h- 
ministration suit instead of by the 
Registrar. The administration suit 
wm still pending and administration 
of the testator’s estate had not been 
completed : Meld — ^Thal the mle 
could not be held by the Receiver 
before the oodnpletion of the ad- 
min istration. That tilt eueh comple- 
tion of administration it could not 
be said that the Defendant was en^ 
titled to the mortgaged propejd^. 
Netai Chanu OnuoKiBiiBCTilr e. |Mtu- 
TosH OEiwiciiamiMt ... 406 

' ' ' " "f 

from of Pro* 

perty Act (JT tee. «5— 
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MOBTGAGE— contcJ.. 

FSirchase with consent of mortgagee 
^Parties— Oontrihution — Fmme of 
suit^Apportionment of debt — Be- 
demption.^ The eheirs of a mort- 
gagor, against whom a decree on the 
mortgage had been obtained by the 
mortgagee, and in execution of which 
the mortgaged property wos sold 
and a part of which was purchased 
by the mortgagee himself, and a per- 
son who purc^ised a portion of the 
mortgaged property with the con- 
sent of iSie mortgagee are not ne- 
cessary parties in a suit by the 
mortgagee for contribution or ap- 
portionment of the mortgage debt. 

A suit by the mortgagee frained im- 
properly for a declaration of the 
rights of the purchasers of portion 
of the mortgaged property of redemp- 
tion to the properties purchased by 
them, who were not made parties in 
the mortgage suit and for declaration 
of the mortg^ee’s absolute right 
orer those properties on the failure 
of such purchasers to redeem, and 
for hhas possessicn will not lie. The 
only relief to which the mortgagee 
in such a case is entitled to is a 
decree for apportionment of the 
mortgage debt on the property pur- 
chased by the purchasers account 
being talcen in that apportionment 
as well of the property transferred 
by the mortgagor to other parties 
with the consent of the mortgagee, 
as of the portion of the mortgaged 
property purchased by the mort- 
gagee himself. Uammoy Hazra v. 
PitBM OlIAND Naskar ... 423 


, Mortgages, prior and 

subsequent — Bedempfion — Bight of 
purchaser at a prior inortgage sale to 
redeem, a purchaser at a subsequent 
mortgage sale.'] Where the Plaintiff 
purchased certain properties at two 
mortgage sales, and the Defendant 
purchased a'^portion of the same pro- 
perties at a prior mortgage sale, 
and the Defendant was not a party 
to the decrees in execution of which 
the Plaintiff purchased, and the 
Plaintiff was not a party to the de- 
cree in execution of which the De- 
fendant purchased : Hc7d— That the 
Plaintiff purchased the mortgagee’s 
rights and the equity of redemption 
in the remainder of the property 
which was not covered by the De- 
fendant’s decree ; and that the De- 
TOndant was entitled to redeem the 
Plaintiff by paying off the propor- 
tio^te amount of the Plaintiff’s 
mortga^s due on the property pur- 
cha^ by him and that if the De- 
fen^nt faHed to pay as aforesadd, 
would be entitled to pay 
OT the Defendant by paying into 


Page 

MORTGAGE— coafd. 

Court the amount paid by the Der 
fendant for the property. SheoPer* 
SHAD StNGH V . Babtj Txi^uk Sikgh ... 232 

— , On 4th May 1883 certain 

villages were mortgaged to S. for Be. 
15,000. On 30th J une 1883, the same 
were martgagod to P. for lls. 7,000. 

On the 3rd November 1883 a flesh 
bond executed in favour of S. for 
Rs. 20,000 which, by its tenns, kept 
alive the bond of 4th May 1883. S. . 
sued on the bond of November 1883 
only and not on the bond of May 
18^, and obtained a decree on the 
bond of November. P. also brought 
a suit on his bond of June 1883 and 
obtained a decree. Held — That the 
mere suing on the bond of Novem- 
ber did not amount to a relinquish- 
ment by 8. of his rights under the 
bond of 4th May 1883. There was no 
necessity for S. to sue on the bond 
of May in order to obtain a sale for 
the whole of their debt. Shankar 
Sarup V . Lala Phul Chand ... 649 

Attesting witnoss-~»Writer 

of the deed. See Evio^^^ob Act, b. 

68 , ... ... ... 454 

^ ^ Breach of contract — Cons- 
truction of mortgage decree. See 
Consent decree ... * ... 536 


by Hindu widow—Right of 

suit by reversioner. See Hindu Law 445 

by father, of a Mitaksha/a 


family, whether son necessary party. 

See Transfer of PRorKRTir Act, s. 85 640 


^ Conditional sale, if a con- 

veyajice is™ - Extrinsic evidence. See 
Evidence Act, s. 92 ... ... 351 

— decree^ construction of. See 

Jnticrkst ... ... g63 

_ — » deed— Explanation to 

purdanashin. See Purdanashin ... 489 
raiyat, interest of. See 


Transfer of Property Act, s. 91 ... 

redemption, suH for- 


83 


Consequential relief on annulment of 
sale — Limitation. See SalS ... 10 

^ right of, whether may be * 

set up in defence. See Bengal 
Tenancy Act, s. 60 ... ... 482 

right to sue accruing after^ 

the death of the mortgagee. See* 
Succession Certificate Act, s. 4 ... 607 

— right to set aside sale. See 

Civil Procbdub® Code, s. 310A ..! 63 

sale out and out — Conduct, 


evidence of, to vary the meaning. 
See SJvidenob Act, s. 92 * 

SIMPLE, whether imraove- 


CODB, 


property. 
, s. SlOA 


►A 


whether a mort- 
gagee is a person whose immoveable 
property has been sold within the 
meaning of S. 310A. <8ee,0ivifc Pro- 
cedure Code, s. 310A. ... • ... 


821 
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isrbi!i( or divizi oasis. 


II 


MORTGAGB^HSoncM- 

Surplus sale-proceeds — In- 

• terest — ^Damages. tSee Transfer of 

Property Act, s. 73 ... ^ ... 356 

MORTGAGEE, simple or by conditional 
saJe, right of, to set aside a sale un- 
der sec. 310A. Sec Civil Proobdurh 
C odfe, s. 310A ... ... 821 

, foreclosure by. See PohB- 

OLOSURE ... ... 888 * 

MUTWA LI —Amount to be expended in 
charitable uses at the discretion of. 

See Wakp ... ... 177 

NEGLIGENCE — Payment of wrong per- 
son. See Hundi ... ... 313 

NEGOTIABLE IN STR LIME N T -Pay- 

ment to wrong person. Sec Hundi 313 
j sum- 
mary procedure. See Civil ProoEt 
DURE Code, Ch. XXXIX ... 259 

— ^ Sum- 

mary procedure — Leave to defend, 
extension of time to apply for. See 
Civil Procedure Code, Cii. XXXIX 259 
NOTICE- 

(1) Action — N ptiqp of action. See 

Private International Law ... 741 

(2) Annulment of incumbrance. See 

Bengal Tenancy Act, b. 167 ... 310 

(3) Insolvency— P osting or service of 

notice. Sec Insolvency ... 91 

^4) Joint notice to several persons, if 
legal. See Bengal Tenancy Act, b. 

161 ... 272 

’ (5) Non-bervioe of, effect of. See 
PuHLic Demanub Recovery Act, s. 10 86 

(6) Vacating possession. See Mesne 
PROFITS, suit for ... ... 720 

OCCUPANCY HOLDING, surrender of. 

See Bengal Tenancy Act, s, 86 ... 351 

OFMCIAL ASSIGNEE AND DECRiyS- 
HOLDER — Priority of claim — Vest- 
ing order. See Insolvency Act ... 761 
whether repre- 
sentative* of judgment-dtebtor, C5ivil 
Procedure Code, s. 244. See Insol- 
vency Act* ... ... 761 

ONUS PROBANDI. See Burden of 
proof. 

OPINION on the existence of family cus- 
tom, admissibility of. See Evidence 
Act, b. 60 ... ... 33 

ORAL EVIDENCE to contradict the 
recital in a deed. See Evidence Act, 

8*. 92 ... ... ... 158 

ORDER of a Judge of the High Court 
refusing to stay the issue of probate 
and discharge of a Receiver. See 
I^TTERS Patent, cl. 15 ... 781 

— determining mesne profits, in- 

terlocutory or final, if appealable. 
See^EBNK profits ... ... 52 

— for sale of property, whether a 
Court can pass under s. 2 of the 
Partition Act after a preliminary I 
decree for partition has been made. 

See Partition *Aot, s. 2 ... 128 


Page 


ORDER— -cctifd* * ^ 

of Court — Meaning of word!. 

Life D^tbrest ^ ... ...669 

refusing application for execu- 
tion and dismissing judgment-debt- 
or*s objection for default in appear* 
anoe, effect of. See Limitation 
Act, Sch. II, Art. 179 ... ... 80 


, remand. See Civil Pboobdurb 

Code, s. 562 ... ... 609 

setting aside a ^ sale under ■. 

810A, offtjct of. Sec Civil Procedcrud 
Code, s. 310A ... - ...821 

, ss. 108, 162, Civil Procedure 

Code — Final order — Interlocutory or- 
der. aScc Appeal ... ... 153 


ORIGIN AND NATURE of tenancy— 
Presumption of permanent tenancy* 

See Landlord and Tenant 846, 868 

OUDH LAND REVENUE ACT, ss. 161, 

1(56, 172 — Oudh Land Itevenue Act 
(XVJI of 1876), secs. 161, 166 and 
172 — Court of Wards^ power of, to 
alienate WartVs property — Award 6e- 
yond the, terms of reference — Ultra 
vires award.Jl The powers of a Court 
of Wards are those of a ^ardian 
supplemented by certain additional 
powers given by the statute, and it 
has no power to make a voluntary 
alienation of the Ward^s real esta te 
in perpetuity. Sec. 172 of Act XVII 
of 1876 does not justify euch an 
alienation where it is not for the 
benefit of the Ward’s property or to 
his advantage. An award that goes 
bovond the terms of reference to the 
arbitrators is to that extent ultra 
vires. Raja Mohammed Mumtar 
Ali Khan v. Sakha wat Ali Khan 881 

OUDH PALUKDAILS’ ESTATES ACT, 

8. 8. See R. 22. 


s. 22—0 lid h TaMdari Estate — Suc- 
cesswn — Elder son horn of younger 
wife — Younger son horn of first 
wife — Oudh Estates Act of 1869), 
sec. 22, cl. 11 — Nature of estate—^ 
Conflict between cumhipuous and tm- 
amhiguouf texts of Eiindu law-in- 
terpretation, rule of---Co(minuni8 
error facit jus— Oudh Estates Act 
(I of 1869), list 2, secs. 8 and 22, 
Manu, Chap. XI, verses 122 to 125.} 
An estate taken under cl. 11 of sec. 
22 of Act I of 1869 descends as an 
impartible estate under the provi- 
sions of Act I of 1869, list 2, secs. 8 
and 22. Dewamr Bern Bijai Baha-- 
dur Singh v. Bae Jagatpal Singh, L. 
R. 17 I. A. 173 (1890), followed. 
The eldest son, though born of a 
younger wife, is entitled to succeed 
in preference to the younger son 
though born of the first wire. The 
principles, upon which the flrst-hom 
son has been held to be entitled to 
succeed, apply equally to a son of g 
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OWE TALUKDARS’«STATES ACT -c&f$t^. 

fii^married wife and sons of other 
^ wives. Bamalakshmi Afnmal r. Sivo^ 
ncm^a Perumal Sethurayar, 14 Moo. 

L A. ^70 (1872);oand Pedda Bam- 
appa Nayanuvaru v. Bang art 
Seshamma Nayanivaru, L. R. 8 I. A. 

1. (1880), referred to and Allowed. 

In construing texts of Hindu law 
where certain verses are inconsis- 
tent, and one is reasonably free 
from aonbiguity and the meaning of 
the others at the best ambiguous 
and doubtful, tlm plain language of 
the one ought not to be overridden 
or controlled by the obscure utter- 
ances of the others. Where it whs 
alleged tliat the interpolation of 
the words ** but of a lower class in 
Manu, Chap. IX, verse 122, was by 
mistake attributed by Sir William 
Jones to Kalluka Bhatta whereas it 
was interpolated by a later and in 
ferior commentator and the inter- 
polation had b^en accept od by the 
Indian Courts: Held — That the 
maxim comm<uni8 error faeit is a 
sound maxim. Manu, Cliap. IX, 
ven*'es 122 and 125 discussed. Jag- 
MBH Bahadue V. Sheo Pfrtab Singh 602 

PARTIES. See Mortgage ... ... 423 

See Sale ... ... 10 

— — Amendment of plaint. See 
Omn PnocBDGRB Code, s. 63 ... 273 

compromi^ of doubtful rights. 

See SrneiFit) Relief Act, s. 23, 

CL. o, ... ... 886 

— — , Mortgage suit Mortgage by 

father — Mitakshara family— Whether 
son necessary party. See Transfer 
OF PiiOPBRTY Act, ». 86 ... ... 640 

, Receiver — Practice — Itecci rer 

— Application for leave to sue a Be- 
ceiver.^ The Receiver is not a 
necessary party to a suit for posses- 
sion of immoveable' propeiiiy. Kumar 
S uTTTA SuTTYA GhOSAL V. RaNI GoLAP 

Moni Hbbi ... ... 27 

PARTITION or exchange. See Transfer 
of Property Act, s. 118 ... ... 724 

decree for, of portion of 

family property unconnected with 
impartible estate whether makes the 
family a divided one. See Hi.n'Ixj 
Law-Maintenance ... . 74 

suit, preliminary decree. See 

Appeal ^ ... ... 617 

right of mother. See Hindu 

Law ... ... ... 242 

i of mal raiyati — Begulaiion 

111 qf^ 1S72 — Partition of mal raiyati 
land in Chota Nagpur — Partition of 
trees and land — OhahvalJ As be- 
tween two mal raiyais with whom a 
settlement has been made under Re- 
gulation III of 1872 there may be a 
a p^ition of the waste and junglo 
lands, though such partition cannot 
binding upon the superior land- 
lord, the ghatwal, and will only sub- 


PARTITION— contdi. 

sist during the currency of the 
settlement. Bo far as the trees to ‘ 
which the superior landlord is eg- 
clusively entitled, they oannot be 
the Subject Of partition, but as to 
the trees which belong to the mat 
raiynts there may be a ^rtition. 
Doman Pandby V. Panohu Kolb 


185 


ACT IV of 1893, s, 2— Parft- 

tiqn AH {IV of 1893), sec, 2 — Prelu . 
winary decree — Order for sale — 
Civil Procedure Code (Act XIV of 
1882), sec. 596.] Where in a suit 
for partition a Commissioner ap^ 
pointed under sec.. 396, O. P. O.^ to 
make a partition after the prelimi- 
nary decree had been passed, sub- 
mitted a report and the Court on 
consideration of the report was of 
opinion that the property could not be 
conveniently partitioned, and then 
passed an order for sale of the pro- 
perty under the^ provisions of sec. 2 
of the Partition Act (IV of 1893) : 
Held — That the Court could pass an 
order under sec. 2 of the Act for 
sale of the property,^ aEri the fact 
that a preliminary decree had been 
passed was no bar to his proceeding 
under that section. Hiramoni Dabsi 
V, Radua Churn Kar ... '... 128 


PARTNERSHIP — Partnership in an un- 
dertaking — Abandonment by laches 
— Befusal to advance money in terrris 
of agreement, 2 That a mere refusal 
by a partner in an undertaking to 
advance further sums for the pur- 
poses of the undertaking in termsi of 
the partnership agreement, is not an 
abandonment by him of the under- 
taking and does not amount to a 
disfjolution of the partnership. « 
Even assuming that the subject- 
matter of the partnership was sm 
precarious as a mining speculation, 
it is a matter of inferenQS to be 
drawn from the facts of each case 
whether or no there has bean, aban- 
donment, or loss of interest by 
Norway v. Bowe, 19 Vest. 144 (1812). 
referred to. In taking accounts, it 
is not possible for a Court of Justice 
to allow expenses to the accountable • 

? arty, oven though honestly incurred 
or the partnershm, where by mixing 
up his private affairs with those^ or, 
the partnership, and by his omission 
to keep clear accounts of any kind, 
he has made it imposiMhle eyen to* 
conjecture what those ^^gjeiiseS are. 
MbuNo Tka Hntin v , Mah Toth 
Mtah ... ••• ••• 1X4 

PASSBNGKR, carriage of, safely, ^ee 
B.AILWAY Company ... ... 440 

, luggage 6f duty td seari^. 

See RailwatOOMPAny • ... 449 

PAYMENT to wrong versoA. Bee Big 
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- * POffB 

PWBWB3Et% adaxiisdibilitj of. to estabHib 
oi^ prove relatiozkship. Bee EvxoiNdB 
Jkm, 9* 32 ... ... 49 

PERMANENT LEA8E-~Interest. See 
Bengal Tbnanot Act, s. 179 ... 488 

PERMANENT TEfANOY— Presump- 
tion. See Lamdlobd and Tenant ...801, 

• m, 868 

PLAINT, verifiation on behalf of Cor- 
poration. See Civil Procedure Cod», 

8 . 485 ... .... .• 91 

in a rent auit, whether anl 

when to contain extent and boun- 
daries of lands. See Bengal Ten- 
ancy Act, 8 . 148, cl. (b) ... 121 

PLEA. See Pleading. 
PLEADERr~Misconduct. See Legal 
Practitioners Act, bs. 13, 14 46,48 

j Vakalatnama, acceptance of 

by, need not be in writing. See 
Vakalatnama ... ... 816 

PLEADING. See Adoption ... 20 

. Se 0 Administration suit 162 

. See Purdanashin ... 1 

« See Sale ... ... 10 

j — Family arrangement— 

Contract to transfer. See Transfer 217 
'Rent suit — Rate of rent 


— ^Appeal. See Bengal Tenancy 

. Act, s. 163 ... ... 616 

POSSESSION — Long possession and 
instances of transfer and succession. 

See Landlord and Tenant 801, 846, 858 

► ^ 'discontinuance of* Joint 

family property — -Disability. See 
Limitation Act, s. 7 ... ... 645 

, notice to vacate. See 

Mesne profits ... ... 720 

; of undivided share of 

zemindari^ — Meaning of physical 

possession. See Foreclosure ... 888 


Possession, suit or — Pre- 
vious suit on the basis of possession 
withouf title, dismissal of—Dis^ 
pq^session by Plaintiff in the previous 
suit^Pvevious decree, effect of-- 
Tale, want of. Plaintiff in subse- 
quent Defendapts brought a 

suit in 1886 for a declaration of their 
tiJfcle and to recover possession of 
the lands in suit against the Plain- 
tiff. The suit was dismtesed, Defen- 
dants having failed in that suit to 
prove their title. Defendants subse- 
quently dii^ossessed the Plaintiff in 
1890; and Plaintiff instituted the 
pr^ent suit in 1896 but could not 
prove his title : Held — ^That the effect 
of the decree in the pi'evious suit 
was to declare as gainst the present 
Defendants, tliat Plaintiff's posses- 
sion was lawful, and such being the 
case and the Defendants being 
wrong-doers and having no title, the 
Plaintiff in the present suit, on the 
basijs of the decree in th4 previous 
Buit and his previous lawful posset- 


POSSESSION— co«W. 

sion, is entitled to reoon^r 
if the lands are the Niw 

Chand Gaita db on, v. Kanchimm 
Baaani, 3 O. W. N. 568 <1899) j 
(ihhind Chimder Kmdoo db ors, v, 
Taruk Chunder Bose S ors,, I, L, B. 

3 Oil. 146 (1877); litmil Artff v. 
Mahomed Ohous, I. L. R. 20 Oal. 

884 : 8. r. L. R. 20 I. A. 99 (1898), 
distinguished. Faelar RakhaN 

Chowdhry r. Raj Chunder Sen ... 284 
POWER of arbitrator — Entry by arbitra- 
tor after award made. See Award 685 

of Governor General to declare 

principal place of business. See 

Income Tax Act, b. 47 ... 257 

PRACTICE— 

(1) Change of attorney by next friend. 

See Infant ... ... 484 

(2) Motion or Rule. See Ras\ocATioN 

OF probate 877, 683 

(3) Receiver. See Parties ... 27 

.aSVc Receiver ... 223 

(4) Second Appeal — ^Act X of 1859. 

See Second Appeal ... ... 279 

PRACTJOB. See Parties ... ... 27 

— ^ practice — Security for 

costs — Delay in applying for securttyJJl 
An application for security for 
costs already incurred and estimated 
costs of appeal should be made 

promptly. Pooley's Ti^siee v. 
Whetluim, L. R. 33 Ch. D. 76. 
Bhobonath Lahiri V , Radhaprosad 
Lahiri ... ... 119 

Pt active — Eeport of Be* 


gistrar, exrepHons to — Exceptions to 
Report — Fnr^ or diecharge a Report, 
notice of motion to time for giving — 
Bel chambers* Rules and Orders, Rules 
Glit (567, 1st Ed.), 617 — “ Fraud, sur- 
prise or mistake or such other special 
ground,'^ > meaning of — Appeal,^ The 
mere ffling of exceptions to a Report 
connot be taken or deemed to 
notice under Rule 615 (Belchambers’ 
Rules and Orderfi)- Rule 616 must 
bo strictly follow^ if it is desired to 
discharge or vary a Registrar's Re- 
port. The words ‘4raud, mistake 
or surprise or such other special 
ground in Rule 617 (Belchambers’ 
Rules and Orders, Ist Ed.) refer to 
fraud or mistake or surprise or some 
other special ground incident to or 
connected with or which has resulted 
in the making of the Oertiffeate or 
Reporfe itself and not to soHletbing 
whmh has occurred quite optside or 
independent of the Certiffcate or 
Report. A mistake, though bond 
j^de, in not compMng with the pro- 
cedure^ laid down an Rule 8l5 is iw>t 


a special (^ound for re^opeuix^ the 
Report under Rule 6lt. The SoYi 
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PRTSCEPTOR’S PRECEPTOR, applica- 
tion by, far letters of adininisitration 
tb the eltate of ascetic. See Letters 
OF Administration ... ... 873 

PRE-EMPTIOK , right of, r^erved in a 
sale deed. See Salk ... ... 843 

, suit for, limitation for 

— period from which runs. See 
Foreclosorb ... ... 888 

PRELIMINARY REOREE —Partition 
suit.. See Appifl.iL ... ... 617 

— for parti- 
tion, if a bar to a Court’s passing 
an order under s. 2 of Partition Act. 

See Partition Act, s. 2 ... 128 

PRESCRIPTION-»R/(;/ii of privacy--^ 

Suit to prevent opening of windows 
— Usage, proof of—Piescription.'] 

In a suit for closing the window on 
tlw) wall of the Defendant and for 
^the issue of a permanent injunction 
restraining th(> Defendant from 
opening any windows in future in 
that wall, on the ground that the 
privacy of the Plaintiff had been 
anterforod witli, it was pi’ovod that 
it had not been usual for windows 
to bt) opened out in any one house 
in the village so as to overlook the 
female apartments of another but 
not that the villagei's lijul been in 
the habit of preventing their co- 
villagers fi^m opening windows in 
such a manner : Held — That the 
usage as to the right of privacy was 
not pT’oved. That the fact that 
the Defendant’s w^all liad been 
standing there over 60 years and 
during this period no window had 
been opened was not sucffiient to 
give the Plaintiff a prescriptive 
right to prevent the Defendant 
opening a window in that 'wall. Sri 
Narain Chowdhry V. Jadii Nath 
Chowdtiry ... 147 

PRESUMPTION as to uniform payment 
of. See Bengal Tenancy Act, b. 

60, CL. 2 ... ... 60 

, Permanent tenancy. 

See Landlord and Tenant 801, 846, 858 
PRINCIPAL PLACE OP BUSINESS, 
powder of Governor General to de- 
clare. See Income Tax Act, b. 47 267 
PRIORITY OP CLAlM-Deci^e-holder 
and official assignee — Effect of 
vesting. See In 80 l\t?ncy Act ... 701 

, relinquishment ^of. See 

Mortcage ... ... 049 

PRIVACY, right of. See Prescription 147 
PRIVATE INTERNATIONAL LAW— 
Private infernotionol law — Foreign 
Court — foreign judgment — Swt on 
a foreign judgment to recover 
money due for hoard, Jodgivg and 
tuition — Contract, breach of, with^ 
in jurisdiction , if necessary — Juris- 
diction of English Court over 
^ntish subjects residing in British 
Tndia — Notice oi^ action-^urisdic- 
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PBIVATE INTERNATIONAL LA*W—cont3. 

tion of British Indian Court to go 
info merits of the action in the 
English Court — Civil Procedure 

Code (Act XIV of 1882), secs. 2, 13, 
Expl. 6 — Order XI^ Mule 1 (e) un- 
der the Judicature Act — Mesld^nce 
in England if necessary to fix liabir 
lity on a foreign judgment — Interest * 

on money dereed, when no provision 
fesr such is made in foreign judg- 
ment, if recoverable — Order XLII, 

Mule 16 — i and 2 Viet., c. 110, sec. 

17 — Indian Interest Act (XXXII of 
1839.2 As a general rule a Co-urt 
can exercise jurisdiction over a 
foreigner only if lie is resident 
within the limits of its territorial 
jurisdiction. Natives of British 
India, though foreigners, owe allegi- 
ance to the common sovereign of 
England and British India and are 
subjiK^t to the supremo le^silative 
authority in the British Empire. 

If therefore the suproqjie legislature 
in the Biitish Empire authorises 
an English Court in anv class of ^ 
cases to exorcise jurisdiction over a * 
non-reaident foreigner by reasdh. of 
the cause pf action arising within 
its jurisdiction and that foreigner 
is a native of British India, he can- 
not troat the judgment passed as a 
nullity merely because he did not 
reside within the jurisdiction of th*e 
Court whicli passed it. Order XI, 
Rule 1 (e) under the English Judi- 
cature Act constitutes a legislative 
Act of the Sovereign power regulat- 
ing the juriMdictioii in tlie case of 
a British subject resident in British 
India and outside the ordinary 
territorial jurisdiction of the English 
Courts and gives the English 
Courts jurisdiction over such British 
subjects in a case which falls within 
the order. But it .is open to a Defen< 
dant to show -that this is not so 
and tlnit the English Court had 
in fact no jurisdiction. Gur- 
dial Singh v. Itajn of Faridkot, B. 

R. 21 I. A. m : s. 0 . I. L. R. 22 
Cal. 222 (1894), followed and ex- 
plained. In a suit based on a 
foreign judgment, the Plaintiff can- 
not recover more than appears on 
the face of the judgment and when 
such judgment is silent as to inter- 
est, he cannot make the Defendant 
liable for interest on the amount of 
the English judgment, the English 
statutes as to judgments carrying 
interests (Order 42, Rule 16, and 1 
and 2 Viet., c. 110, sec. 17) not apt- 
plying to India. Stbd Moaztm Hos- 
sein Khan Bahadur v. Raphael 
Robinson ... _ 

i 

jPRIVy COUNCIL appeal when fit but 
certificate defective. See Civil Pro- ^ 

oEPuRE Code, s. 600 • ... 680 



Voli. VO 


IKDXX Of CIVIL CASES. 


Iv 


PRIVY OOUNOIL-contd. 

Certificate of tlie 

High Ourt if sufficient to make an 
order appealable which does not ful- 
iil the statutory provisions. tSce 
.Appeal ... ... 153 

. Appeal. 

PROBATE, isfirue of and discharge of 
» receiver. iSee msTTKus Patent, cl. 

15 ... ... ... 7B1 

, revocation of — Just cause. 

Revocation of j*hoijate 3^,383 
PROBATE AND ADMlMH'J’RATiON 
ACT, s. 50. <8ec Rexooation of puo- 


RATE 



377, 383 

S. 83. 

BATE 

See 

Revocation 

i 

OF PRO- 

377, 383 

8. 87. 
bate 

See 

Revocation 

> 

OF PRO- 

377, 383 


s. 8(J — Probata and Ad m n is t ratio 11 
Act (K of 1881), secs. 51, 80, 9U-- 
Order granting permission to dis- 
pose of immoveable property.] The 
word “ hereby ” in sec. 80 of the 
JProbate and Administration Act 
inear^ “ by the whole Act ” and not 
moreiy by the chapter in which tlm 
section occurs. An ordep made by 
a District Judge granting permission 
to dispotf-e of iinmovc'able property 
under the Probate and Adiiiinistra- 
tipn Act is appealable. Uma 
Chauan Das r. Mukta Keshi Dasi 413 


s. 90. Sec s. 8(3 ... ... 443 

PROCESS FEE -Non-payment of — 
Execution application. See Limita- 
tion Act, Scji. II, Art. 179 ... 347 

PROPESSI ONAL M I SCOND H CT- - 

Pleader. See Leoal Practitioners 
Act, ss. 13, 14 ... 45, 48 

i^ROMJSSORY NOTE for 

recovery of — Promissory note, if 
false or forged, if plalntif can suc- 
ceed on proof of loan.] Where the 
Plaintiffs brought a suit for re- 
oovei’y of money on the allegation 
th«t the Defendant had taken from 
the Plaintiffs a loan by executing a 
note in favour of one of the Plain- 
tiffs : Held — That even if the pro- 
missory note be a forgery the Plain- 
tiffs would succeed if they could 
prove the loan by independent evi- 
dence. Moti Lal Saha v . Mon- 
HOHAN GoBSAMI ... ... 56 

PROPRIETY of Jud ges trying a cause 
consulting another Judge. See 
JvDOE ... ... ... 729 

PUBLIC DEMANDS RECOVERY ACT, 
sale under — Public Demends lie- 
covery Act (VII, B. 0., 1880), sale 
under--^(Act VII of 1868, B. C.), sec, 
B'—^Appeal to Commissioner — Begular 
suit to set aside sale whether main- 
^ tmnahlej] Held by the Pull Bench 
, (Eaufjhz, dissenting)— Beo. 2 of 

<1 


Page 

PUBLIC DEMANDS RECOVEEY«H;oiifif» 
Act Vll (B* O.) of 1868 does not 
bar a civil suit far setting aside a 
sale held in enforcement of a certi- 
ficate issued under the Public De- 
mands Recovery Act VII (B. C^) of 
1880 on the ground that tho sale 
waw vitaated by a material iri'^ulari- 
ty leading to substantial injury, 
the irregularity complained of being 
that olio property was advertjised for 
sale and a different pi^perty sold; 
and an appeal to the Uommis- 
sioner under sec. 2, Act VII (B. 0,) 
of 1868 is not the only remedy open 
to the party whoso property has been 
sold. Troyluchho Nath Mozumdar 
V. Pahar Khan, I. L. R. 23 Oal, 641 
(189(3) ; and Sadhu Saran Singh v. 
Punch Deo Lal, I. L. R. 14 Oal. 1 
(1886), overruled. Ram Tarack 
Hazra V . Dilwau Ali ... 521 

s. 8. See b. 10 ... 86 


s. 10 -Public Demands Itccovery 
Act (VII of 1880), secs. 8, 10, 18 
and 15 (I of 1895, U. C.)^Sale, set- 
ting aside- Notice under sec. 10, 
non-service, effect of — Limitation.] 
When the notice under sec. 10 of 
Act Vll of 1880 (B. C.) is not served 
the certificate does not acquire the 
fon'c of a d(*cj’oo and is not binding 
upon the j'udgiu out-debtor and the 
sale held in execution of such a 
cortificattv is necessarily bad in law 
and may bo wt aside by a suit if 
brought witlnn the statutory period 
allowed by tlio Lhn’tation Act. Sec. 

15 of Act 1 of 1895 (B. O.) rofers to 
a suit to^ have a certificate canoeillecl 
or lUKKlified, and it has no applica- 
tion to a suit to have a sale held in 
execution of such a certificate set 
aside. If a person ,is entitled under 
Act VI 1 of 1880 (B. C.) to bring his 
vsuit within one year or if otherwise 
tho suit is within time, the mere 
fact of his prasenting an appeal to 
the Cbmmissiontft* having 'rejected 
his appeal under Act I of 18& (B. 

C.') would not deprive him of the 
full period of limitation, having re^ 
gard to the provisions of Act VTT 
of 1880 under which the sale was 
held, he is entitled to. Qopal Das 
V . Hardeo Das ... ... 86 


s. 15. See s. 10 ... 86 

PUBLIC POLICY— Marriage— Husband 
contracting out of his righte. See 
Hindu Law ... ...'673 

WAY— -Right of suit. See Way 285 

PURCHASE — ^Benami. See Civil Pro- 
CEDLiiB Code, s. 817 ... ... 841 

money, refund of— when 

§ ure^ser has no saleable interest. - 
ce Civil Procedure^ Oodsb, s. 315 ..* 240 - 
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1^UEUD!HAS£)E at an execution sale if 
bound to enquire into^its defect or 
legality <T See SAnx ... ... 10 

unregistered purchaser, 

right of suit by to bring action for 
setting aside sale held execution 
of rent decree against registered 
tenant. See Saus ... ... 126 

PU(RI>ANASHIN. See Will by Maho- 
HBOAM ... ... 505 

; — , A quasi puu<anashin 

woman, i.e., a woman who,, not 
being of the purdanashin clasj, is 
yet close to them in kinship and 
habits and secluded from ordinary 
social intercourse, is not entitled 
to the same amount of protection 
which the law mvesjbo purdanashins. 
Outside the la^er class it must de- 
pend in ^ch case on the character 
and position of the individual wo- 
man whether those who deal with 
her are or are not bound to take 
special precautions that her action 
shall be intelligent and voluntary 
and to prove that it was so in case 
of dispute. Hodges r. The Delhi 
AND London Bank, Limited ... 1 

^ ^ Purdanashin lady — Ex- 
planation of mortgage deed affect- 
tng purd(inashin\<i interest.^ Case 
in which it was held on the facts 
that as tliere was no explanation of 
a mortgage deed to a purdanashin 
lady in so far as it affected her in- 
terest, the deed cannot be regarded 
as having been executed by her 
with a due unclerstaning of its 
effects. Annoda Monr^N Roy Chow- 
DirtiBY r. Bhuban Mohini Debi ... 489 

RAILWAY COMPAm-^ltailway Com- 
pany — Passenger, varri^tqe of, ohli- 
gation as to — Tteasonahle care and 
diligence, and safe carriage — Negli- 
gence— Explosion in railway canirge — 
Burden of proof— Pas^engei'^s lug- 
gagCf duty to search — Damages, suit 
for, against Railway Company — 
Common carriers — Dangerous goods, 
carriage ofj duty to prerent.l There 
is no 'obligation 'upon ai llailway 
Company to carry a passenger safe- 
ly ; they are only bound to carry him 
with wasonable care and diligence. 
Collet V. The London and Noiih- 
Western Railway Comtxiny, 16 Q. B. 

985 (1851), explained. In a suit for 
damages for lose of a son who helped 
his father and whose ^ death was 
caused by an explosion in a railway 
carriage,* the onus is upon the Plain- 
tiff to prove that the accident was 
♦due to a want of reasonable care and 
diligence on the part of the Railway 
Company. Where the explosion was 
caus^ hy certain fireworks taken 
in some parcels into the carriage by 
some felfa)W-pae?8engers, and there 
was no evidence to show that the 
pareols eKbtbite(| such signs of their 


BAILWAY COMPANY—confd. c 

real nature as ought to have called 
the attention oi the railway servants 
to them, there was no obligation on 
the Railway Company to prevent 
such goods from being carried. 
Railway Companies are not com- 
mon carriers '' of passengers and it 
is not for them to prove beyond 
doubt that they are not •respon- 
sible for the aocMent. Evidence 
must be given of their want of o^e 
and diligence. The East rNDiA 
Company r. Kalidas Mukebjbe ... 449 
RAIYAT, interest of, whether interest 
or charge. See Tran seek of Pro- 
perty Act ... ... 83 

^ raiyati holding, purchase of, 

by a landlord in execution of a 
decree for rent — ^Annulment of in- 
cumbrance. See Bengal Tenancy 
Act, b. 167 ... ... 310 

RATIFICATION — Lctose, termination 
of, on death of grantor. See Land- 
lord AND Tenant ... ... 279 

REASONABLE CARE and diligence — 
Carriage of passenger. See Railway 
Company ... » 449 

RECEIVER, if a n^essary party to a 
suit for possession of immoveable 
property. See Parties ... 27 

discharge of. See Adminis- 
tration SUIT ... .... 417 

of testator’s estate pending 

administration. See Mortgage *... 408 

, Bale by, of 'mortgaged 

property before completion of ad- 
ministration. See .Mobtoacb ... 408 
— ^ ^ Receirer's (Recounts — Ex- 
ceptions to accounts— of ussU ax- 
counts — Receiver, Hahility of — Pro- 
€ edure — Practice — Costs — Ci vil Pro- 
cedure Code {Act XIV of 1882), sec, 

505.] A'Reeciver is responable for 
all properties which comes into his 
custody or management and he is 
responsible not only for actual sums 
received by him but for tho.9e whibh 
might have been received by Ipii 
but for his wilful neglect and de- 
fault. BaJaji* Nara'ifan Patvardhan 
V. Ram Chandra Gohind, I. L. R* 19 
Bom. 660 (1894). referred to. The 
only question which properly^ arises 
on an application by a Receiver to 
pass his accounts is as to the items 
of that particular account and in- 
volves the inquiry whether aR his 
collectilons, made on^ behalf of ^ the 
propertv of which ho is the Receiver, 
are dulv entered in the accounts* 
and next, whether sill his disbun^ 
ments ^re payments properiy maw 
in reapect of that iswate. A ner 
ceiver’s liability is not r^etricted to 
]uatters shewn upon his aoopunts. 

( If there is any iliability at^Hny to , 
the Receiver other than that which c 
appears on the face of the aqoounts • 
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BBCEIVBE— coRfd: 

the proper course is to sue the Ee- 
oeiver K>r the purpose of establish- 
. tng that liability. Questions with 
regard to the soundness or prudence 
of the system of management adopt- 
ed by a Receiver or charges of wil- 
ful default or neglect are not matters 
that can be disposed of in the shape 
of exceptipns to accounts. Even 
where a pnuui facie case of the res- 
ponsibilitv of the Receiver for mal- 
practices of his servants is made out, 
an inquiry into such practices is 
foreign to an application to pass Re- 
ceiver’s accounts. The objection 
that a Receiver has not included in 
his accounts collections made in the 
mofusail, cannot be dealt with upon 
an appl’’cation to pass liis accounts. 

If a fane ground is made out 

of the accountability of the Receiver 
for the mofus^sil colloctions, the pro- 
per course is to either postpone the 
passing of the accounts until the 
question of the Receiver’s liability 
is cstablifiihed by suit or to pass the 
accounts reserving the right of the 
parties to establish any claim they 
may make against the Receiver in a 
suit properly framed for the pur- 
pose. CooMAR Sattya Bankar 
OiiosAL and ors. V. Ranee Golap- 
MONEE DkBEE and ORB. ... 223 

, mltcceiverj appointment of 

— Waste,'] The suit relates to a 
certain mohuntsjup which becamo 
vacant by the death of one 'J, the 
former Mohunt, who died on the 
8th Keptembei’ 1899. M, who was 
the l^laintiff and the nephew of the 
deceased, alleged that no was ins- 
talled as Mohunt on the 2nd Sep- 
tember; S, the Defendant, who was 
• in possession alleged that he was 
installed as Mohunt on tho 12th 
September by a punchayet. Plain- 
tilf applied for appointment of a Re- 
ceiver and in support of his allega- 
tion as to his installation, he relied 
upon a censiderable number of affi- 
davits of most respectable witnesses, 
it was admitted that S was installed 
as Mohunt as alleged. There was 
great reason to believe that since he 
'took possession of the property he 
had committed gross waste : Held — 

In the circumstances that it was a 
£t case in which a Receiver should 
be appointed. In an application for 
the appointment of a Receiver in a 
suit wqero the title to certain pro- 
perties, in the possession of the De- 
fendant, is in dispute, it is not ne- 
cessary that a strong case should be 
made out: it is sufficient if a fair 
pr^d facie case made out. Sidhe- 
swori J)ehi v. Ahhoyeswari Dehi, I. 

L. R. 15 Oal. 818 (4888) ; Chandidai 
Jah f. Padmanand l^ingh, I. L. R. 
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RECEIVERr— coiicW* 

22 Cal. 459 (1895)«; Sham Chand 
Oiti v. Bhay Uam Pandey, 6 O, 

N. 365 (1894), referred to, Mohunt 
S iARAM Das r. Mohunt Mohauhi Das 362 

j Iteceiver^ appointment of^^ 

Title to pioperty — Itemoval of pro-- 
peety,] In an application for tho 
appointment of a Receiver it is suffix 
cient if a p/hnd facie title to the 
propel ty, over which the Receiver is 
sought to be appointed, is made out. 

The fact that a large amount of pro- 
perty is removed by the Defendant 
under circumstances which may fair- 
ly give rise to .‘suspicion, during the 
pudency of a suit in which the 
question of title to that property is 
t.> b€» determined, is in itself a suffix 
cient ground for tho appointment of 
a Roceiver. Bham Chand Gibi v. 
Btiay Ham Randay ... 306 

RECITAL in a deed, oral evidence to 
ojntradict. See Evidence Act, s. 92 158 
REaiGNl I JON of tenants title by land- 
lord. See Bbnual Tknanoy Act, 

B(’H. tit. Art. 3 ... ... 403 

RECORD-of-rights. Sec Brnqau Tbn- 
ANCY Act, h. 105 ... ... ^98 

REDEMPTION. See Mortgage 232, 423 

- “ of mortgage, suit for — 

OoriKeriuential on annulment of sale 
Limitation. See Bale ... 10 

-, right of, of puirchaser 
of jiortion of the equity of redemp- 
tion. See Transfer of Property 
Act, s. 91 ... ... 83 

REFUND by assignoe. Sec Civil Pro- 
lEDruE Code, a. 583 ... ... 426 

application for- — JurhKliction. 

See Civil Procedurk Code, b. 583 ... 287 
of purchase money when judg- 
ment-debtor has no saleable interest. 

See Civil Procedure Code, s. 816 ... 240 
REHEARING of appeal. See Civil Pro- 

CJ3DURE CA)DE, s. 560 ... ... 816 

REGIBl’ERED TRANSFER— Decree on 
iin regi stored mortgage — Priority. 

See Registration Act, a. 60 ... 419 

REGISTRAR, jurisdiction of, to register 
a deed. See Registration Act, b. 32 177 
, report of, exception to. 

See Practice ... ... 387 

^ sale by — Misstatement, 

See Sale 698 

REGISTRATION of deed after death of 
executant. See Registration Act, 

8. 32 ... ... 177 

of name, order of, by 

Civil Court. See Land Heqibtratiom 
Act, s. 78 300 

- ACT, 8. 21. See s, 32 177 
— , s. 32 — BegUtra- 
tion Act (III of 1877), secs. 21. S2, 

3 A and 87—EegUtrati6n after death 
of executant — Begistrar^ jurisdic- 
tion of -^Procedure y defect tnf] A 
Registrar has no power or jurisdics- 
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EEGISTBATION—coftW. 

tion to register* a deed unless he is 
moved bv some person entitled to 
present it for registration under seo. 

32 of Act III of 1877, i.e., by some 
person haying a* direct relationship 
to the deed. The absence of any 
party legally entitled to present a 
deed for registration is not merely 
a defect in procedure falling under 
sec. 87 of Act III of 1877 but goes 
to the jurisdiction of the Registrar 
and renders the deed invalid. Mbt. 
Mujib-un-Nisa V, Abdul Rahim ... 177 

, B. 34. See s. 32 177 

, s. 60 — Begistra^ 

tion Act (III of 1877), sec, 60 — Be- 

giatered transfer Unregistered 

mortgage deed — Decree.} When a 
decree or order is obtained upon an 
unregistered mortgage deed against 
the mortgaffor alone, subsequent to 
a registered transfer of the mort- 
gaged property, sec. 60 of the Regis- 
tration Act gives priority to the re- 
gistered transferree. When an un- 
registered moii/gage is merged in a 
decree, a transferree under a regis- 
tered deed subsequent to the mort- 
gage is precluded from claiming 
priority under sec. 60 only when the 
decree can be used as evidence 
against the registered transferree. 
IsHAN Chandra Dey v, Gonbsh 
Chandra Pabshi ... ... 419 

, s. 87. See s. 82 177 
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REGULATION III of 1872— Partition of 
mal ralyati interest. Sec Partition 185 
RELATIONSHIP, evidence as to. See 
Evidence Act, s. 60 
RELIEF, consequential or not prayed 
for — ^limitation. See Sale 

of a nature different from the 

case made out in the ^Plead- 

ings — Beliefs of a nature different 
from the case made out in the 

e int.J No declaration ought to 
granted where the case upon 
which the declaration is sought to be 
obtained is* not only not the case 
made in the plaint but is one that 
is wholly inconsistent with it. 
Bshen Chunder Singh v. Shama 
Churn Bhutto, 11 M. I. A. 7 (1866), 
referred to. Rat Jatindra Nath 
Chacdhuby V. Ameita Lal Baoohi 

RELINQUISHMENT of prioiity— IHs- 
triibution of sale-proceeds. See 
Mortoage ... ... 649 

REMAND order. See Civil Procedure 

Code, s. 6Q2 ... 609 

. See Appeal ... 163 

RENT, arrear of — Sale notification. 8ee ‘ 
Sale ... ... 497 

— decree obtained by oo-sharer I 

landlord. See Limitation Act, Sch. 

II, Art. 179 ... ...;763 

— — , entry of — Settlement proceeding. * 

See Bengal Tenancy Act, s. 106 ... 798 


20 


Fags 

RENT-— confd. c 

— — , liabiU^ for— Partial acceptance 
or renunciation of inheritance. See 
Inheritance ... ,..‘189 

— — - Eviction bv land- 

loird* See Landlord and Tenant ... 363 


, rate of. See Bengal Tenancy 
Act, fi. 163 ... ... 616 

— suit — Right of d^enoe. *8ee 
Bengal Tenancy Act, b. 60 ... 482 

issue fn — ^Boundaries— Ex- 


tent. See Bengal Tenancy Act, s*. 

148, OL. (6), ... ... 121 

upon lease for purposes other 


than agricultural or hoiticuXtural. 
whether cognizable under a. 23 ox 
Act X of 1869. See Landlord and 
Tenant Act, s. 23 ... ... 840 

under Act X of 1869. See 

Second Appeal ... ... 279 

, uniform payment of. See Ben- 
gal Tenancy Act, b. 60, ol. 2 ... 60 

REPORT — Reported decision — rXJnre- 

ported decision — Authority of. iSfee 
Law Reports Act, b. 3 ... 326 

of Cbmmissioner. Sec Civsh 

Procedure Code, s. 394 ... 692 

REPRESENTATION by landlord lend- 
ing to expectations and to the lay- 
ing out of money by tenant, effect 
of. See Landlord and Tenant ... 634 
RESIDENCE in England if necessary to 
fix liability on a foreign judgment. 

See Private Internaiional Law ... 741 

— ^ Husband oontiaciing wife 

never to leave parental home. See 
Hindu Law ... «... 673 

RESIDUARY legatee, mortgage by. 

See Mortgage ... ... 408 

BE8 JUDICATA, See Civil Procedure 
CbDB, s. 13. ... ♦ 

Settlement proceeding. 


See Bengal Tenancy Act, s. 106 ... 798 
RESTITUTION of conjugal rights. See 
Hindu Law ... ... ^96 

of property. See Civil 

Procedure Code, .s. 683 ... 426 

REVERSIONER. iSfee Hindu Law 20, 446 

REVIEW, granting of, to brii^ in 
necessary parties in suit for redemp- 
tion, if proper after dismissal. See 
Transit op Property Act, s. 91 ... 83 

See Civil Pbooedube Code, 

B. 206 ... ... 192 

REVOCATION OF PROBATE— Probafe, 
and Administration Act (V of 1881), 
secs, 50 and 87 — Bevocation of pro- 
bate — -Procedure— —Practice — Motion 
on notice — Buie nid-^Jurisdirtion-^ 
High Court meaning of, in sec, 

87.} To revoke a grant of probate 
on the ground of forgery the'jproper 
course is tb make ^an application 
under sec. 60 of the Probate and 
Administration Act and not by suit. 
Komol Jjochun Dutt v. NUruttun 
MundJe, 1. D. 4 Cal. 860 (1878), 
followed. The High Oouii*^ in 
sec. 87 of the Probate and Adminis- 
tration Act is not merely oonnn^ to 
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EEVOOATION (W PKOBATIU^otiW. 
the Appellate Jurisdiction of that 
, €k>urt. hut includes ite Original 
Jurisdiction, and under that section 
the Court exercising its Origi* 
nal i^risdiotion has concurrent 
jurisdiction with the District Judge 
for the purpose of exercising all 
powers provided by the Act. Pro- 
ceedings of this description should 
be initiated by motion on notice and 
• n 9 t by rule. The procedure by rule 
niH should be confined to applica- 
tions which are urgent and where 
relief in the shape of an injunction 
is required. In the goods of 
Mahxnora Narain Rov ... 377 

— , Probate md 

AdminiHrution Act (V o/* 1881), secs. 

50 and 83 — Revocation of Robots 
— Procedure — Practice-^Motion on 
notice — 8uit to set aside probate — 

Rule nisi — Will, invalidity of — Grant 
of probate, irregularity in — Civil 
Procedure Code (Act XIV of 1883), 

Sch. IV, Part E, Form No, 115.1 
When it is sought to revoke a grant 
of prdbate on the ground of the in- 
validity of the Will, the proceedings 
should be initiated oy a regular ^uit, 
using the form of plaint given in the 
Civil Provedure Code, Sob. IV, 

PArt Ej No. 116, and not by motion 
on notice. Konwl Luchun Butt v. 
Nilruttitn Mundle, I. L. R. 4 Cal. 

360 (1878), distin^ished. When it 
hi sought to revoke the grant of 
probate of a valid Will on the 
ground of some irregularity in 
making the grant, the proceedings 
should be by motion on notice. 
Proceedings of this description 
should not be initiated by a rule 

, nisi. In the goods of Mohendra 
Narain Roy, 6 O. W. N. 377 (1900), 
referred to. In the goods of 
Haremdra Krishi^a Mukebjee ... 383 


RIGHT of excavators of a canal to the 
land through which canal is con- 
structed. See Landlord and Tenant 634 

to sue accruing after the death 

of the mortgagee. See SCocbssion 
CfeRTiFCATB Act, s. 4 ... ... 607 

OF SUIT by unregistered pri- 

. vate pureliaser to set aside sale in 
execution of rent decree against re- 
gistered tenant. See Sale ... 126 

, Benami purchase. 

See ChvTL Proobwjbb Code, b. 317 ... 341 

— — ^ Hundi — ^Endorsee for 

realisation. See Hundi ... 318 

— — * — to set aside sale. See 

Public Demands Recovbrv Act, sale 
UNxm ... ... ... 621 

— — See 

€tvxL Procedure Code, b. 316 ... 240 


Tjardar of judg- 
ment-debtor, whether his legal rcpre- 
a^ative. See Otm» prooidore 
0£ii, B. 244 


664 


RIGHT-..coii<<I. 

See OoNTBZBUTION 


Fage 


}<jmt wt<mgr^oete* 


by Eevereioner. See 


A. m 


Hindu Law ... . , 446 

, Obetructioa of pumio 

See Way ... 286 

Joinder of causes of 


way. 


action. See Landlord and Tenant 880 

Moktoaqb ... 423 

Sec Possession ... 234 

, See Revocation of 

probate • ... 377, 383 

. See Libel ... 804 


, Civil Procedure 

Code (Act XIV of 1883), sec. 344-- 
Separate suit to set aside decree and 
sale — Jurisdiction — Fraud — Evidence 
Act (I of 1873), sec. 44 .] A suit to set 
aside a decree and tne sale in exe- 
cution thereof and to recover the 
property sold is main^iuable, not- 
withstanding the provisioiis of see. 

244, C. P. C., and should be brought 
in the Court in the jurisdiction of 
which tho property is situate, al- 
though the decree sought to be set 
aside was passed by a Court in a 
different district. It may not be 
oainpetent to tho Court to set aside 
the decree parsed by another Court 
as fraudulent, but it is competent 
to the Court to investigate the ques- 
tion as to the character and validity 
of the decree for the pureose of giv- 
ing relief to tlie Paintiff in respect 
of the land which he lost by reason 
of tho sale. Mewa Lall Thakoor v. 
Bhujhun Jha, 22 W. R. 213 : B. 0. 

13 B. L. R. App. 11 (1874), refer- 
red to. Abdul Mazumaar v. Moha^ 
med Gazi, I. L. R. 21 Cal. 606 
(1894); and Pran Nath Roy v. 
Mohesh Chandra Moitra, I. L. R. 24 
Cal. 646 (1897); and Srimati Nis- 
tarini Bast v. Rat Nanda Lai Bose, 
a C. W. N. 670 (1899), followed. 
Kbdar Nath Mukjarjee v. Pbo- 
soNNA Kumar Chattebjee ... 669 


, to set aside ©x 

parte decree and sale* thereunder — 
Fraud — Application to set aside ex 
parte decree refused — Suit, main- 
tainability of — Civil Procedure Code 
(Act XIV of 1883), sec. IS, 108, 344 
311.1 A suit lies to set aside an ex 
parte decree and tho sale held in 
execution thereof on the ground of 
fraud, though an application to set 
aside the decree under sec. 108. Cfir. 

P. C., had previously been rofuaed. 
Radha Raman Sbaha v. Peak Hath 
Rot ... ... 767 


ROAD CEBS aiiid Public Works Cess 
Act. See Orbs Act. 


RULES application to the execution of 
a Will. See Will of a Mamomedan 606 
RULE NIS/— Motion on notice— Prac- 
tice. See EsyocAtiON of fsobatb 877,883 
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SALE — Auction-sale — Benami purchase. 

^ee Oivni Proohdurb Code, s. 317 ... 341 

^ or mortgage — ^Extrinsic evidence. 

See EviDBMCfi Act, s. 92 ... 326 

— ■ PBOOEEDS, distribution of. See 
Civil* Prooedurb •OoDiii, 8.. 295 ... 649 

, mortgage. See Trans- 
fer OF PbopeRtv Aot, b. 73 ... 356 

, setting aside — ^flight of simple 

mortgagee to set aside sale. See 

Civil Procedure Code, s. 310A ... 63 

' — See IR-ioht of suit 767 

e. See Public Demands 

Bbcovbrv Act, s. 10 ... ... 86 

BALE UNDER ... 521 

of holdmg or tenure in 

execution of "Seorce for arrears of 
rent due in respect thereof, applica- 
tion to set aside. See Civil Proce- 
dure Code, s. 310A ... ... 821 

, Civil Procedure Code (Act XIV 

of 1882), 'Iscc. 311— Limitation Act 
(XV of 1877), Sch. n, Arts. 12 (a), 

118 — Execution proceedings against 
estate of deceased judgmenUdehtor 
without notice to legal representa- 
tive or making him party, irregulari- 
ty — Sale in such execution if a 
nullitg op only voidable- Sale, set- 
ting aside of, for irregularity-- Pur- 
chaser at an execution sale, if hound 
to enquire info its defect or legality 
-^Want of jurisdiction and error of 
judgment— -Suit for redemption of 
nwrtgiwe in which relief is conse- 
quential on annulment of sale — Linii- 
tat ion — Pleadings — Parties — -Frame 
of suit.'] Where a decree had been 
made against the judgiuent-dobtor 
and aftei’ his death application for 
execution was made against the 
estate ” of the deceased and agaiust 
a person as heir, who was in fact 
not the heir, and without notices 
to the proper heirs the property was 
sold ; Held — That sticli a sale can 
only be set aside in the regular way 
by proceeding under sec. 311 of the 
Code of (Xyi'l Procedure or by a 
regular suit within a year of the 
confirmation of the sale as provided 
under Art. 12 (a), Sch. JI of the 
Limitation Act of 1877. Baswontapa 
V. Banu, I. L. R. 9 Bom. 86 (1884), 
distinguished. The fact that Ithe 
Court proceeded with the execution 
upon notice to a person not the legal 
representative is an error of judg- 
incnt and does not amcjunt to adju- 
dication without jurisdiction i-o as to 
render the sale a nullity. Such sale 
can only be set aside as above stated. 

A purchaser at an epLecution sale, 
who is a stranger to the suit, is not 
expected to enquire into its accuracy 
or to judge of its legality and is 
justified in believing that the Court 
has done all that which the law re- 
quires. At^the above-mentioned sale 


SALE— contd. ^ 

the property of the judgment-debt- 
or was purchased by a previous mort- ,, 
gagee thereof and a suit for redemp- 
tion and accounts was brought by 
the real heirs ignoring or treating 
the sale as a nullity : Held — ^That 
they could not succeed in their suit 
for redemption unless they lirst 
brought a suit or remodelled the one 
they had already brought, for set- 
ting aside the sale making the origi-^ 
nal decree-holder a party thereto. 

A party seeking relief inconsistent 
w,ith a previous sale must pray to 
set it aside. One year’s limitation 
prescribed by Art. 12 (a) of the Act 
of 1877 is not confined only to suits, 
which seek no relief other than a de- 
claration that a sale ought to be sot 
aside but apply also to suits where 
other relief is sought which can only 
be granted on annulment of the sale. 

The principle in Jagudnmha Chow- 
dram V. Dakhinan Mohun, L. R. 13 1. 

A. 84 (1886), applies to this case. The 
doctrine of the Bombay High Court 
in Bhagvant Gohind v. Kondi, I. L. 

R. 14 Bom. 279 (1889) that where 
theciiecessity for impugning the sale 
is subservient to a suit for redeemr 
ing the mortgage, a different period 
of limitation is to prevail), is tin- 
supportablo. Malkaujun Bin Bhidra- 
MArrA V. Narhari Bin Shiv^appa ... 10 

, Landlord and Tenant Act (X of 

ISDOy—Sale, setting* aside of, by an 
unregistered tenaT^f — Mointninnhilify 
of suit.] A private purchaser of a 
tenure who has not registered his 
name in the landlord’s sherista 
(office) and has not been recognized 
by him, has no locus standi to bring 
and maintain an action to set aside a 
a sfile held in execution of a decree 
for arrears of rent obtained against 
the registered tenant. The non- 
attachment and non-proof of piiblic- 
ation of the sale proclamation is no 
ground for setting aside a ^aale un- 
der Aot X of 1859. Patit Sahu v. 

Hart IVfAnANTi ... ... 120 

, Exerution sale, application to 

set aside — Fraud — Irregul ari ty — 

Code of Civil Procedure (XIV of 
1882), sees, 2M^ ^^4 — Pur- 

chase by the decree-holder benami 
at a price less than that at which ^ 
the de.ere.e-h older was peimitted to 
hid — Limitation Act (XP of 1877), 

Seh. IJ, Art. 178] The purchase 
of a property at an execuwoil sale 
by the decree-holder, in tb© name 
of another person, at a price less 
than that at which the decree-holder 
obtained pennission to^ bid for tk© 
said property, ^ constitutes fraud 
which would vitiate the sale. M(^o- 
med Gazee Choudhry v. Bam> i/all 
Sen, I. L. R. 10 Cal.. 757 (1894), 
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SALE— conW. 

referred to. Art. 178, Sch. II of 
t«hie Limitation Act would govern 
euch a case. Srikati Saiut Kukari 
Debi V. Nimai Charn Dby Sircab 265 

, Sale — Might of re-purc/iaser, 

provided in a conveyance — pre- 

emption — Contract running with 
land.] In a conveyance executed by 
Plaintiffs in favour of Defendant 
No. I’s father it was provided tlmt 
in case he sold the property siA- 
soquently he would be bound to ^ive 
preference to the Plaintiffs, i.»; , 
his vendors, to purchase the same 
for a cei*tain sum, and on their 
refusal to accept the offer he would 
be at liberty to sell the same to 
others. After his father’s death De- 
fendant No. 1 without offering to 
sell tlie land to the Plaintiffs, 
though they were willing to pur- 
chase it, 80*16 the same to Defen- 
dants Noa. 2, 3 and 4 who had no- 
tice of the contract : Held — That 
the contract was not binding on 
.Defendant No. 1 and therefore the 
s lie to Defendants Nos. 2, 3 and 4 
was ‘not liable to be set aside. 
Noiiin Chandra Soot r. Nauab Alt 
vSarkau ... ... 343 


, Ciril Ptoccdure Code (Act XIV 

of 1882), secs. 285, 2^7, 284. ^<^7— 
Execution of decree, application for 
sale of tenure^ in— Encumbrance, 
existence (if, notification of — Encum- 
brance — Arrears of rent due in res- 
pect of the tenure — Mules made by 
the High Court — Omission to state 
exist enee of arrears of rent, effect 
of — Costs recoverable by judgment- 
debtor^ against dccrec-h older, in- 
clusion of, in application for execu- 
tion, effect of — Liability ofjiypoihe- 
cetted property on release of prin- 
cipal by acts of landlord.] ^ Although 
there is no express provision in the 
Coj^e of Civil Procedure casting on 
the decree-holder the duty of notify- 
ingb encumbrances on any property 
sought to bo brought .to sale, the 
rules made by the H^'gh Court un- 
der the provisions of sec. 287 of 
the Code, cast on hini the duty of 
ncytifying the exisfehoe of arrears 
of rent due to him in respect of the 
property he seeks to bring to sale. 
An arrear of rent due in respect of 
the property sought to 1:^ sold is to 
be regarded as one of the matters 
to be notified as being material for 
the purchaser to know in order to 
judge of the nature anti value of the 
property, and the omission of the 
decree-holder to notify such arrear 
► due to him at the date of the issue 
of the proclamation for the sale of 
the property has the effect of des- 
vi ibroying the lien he has npon the 
•property. Nursing Narain Singh v. 
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BALE — contd. ^ 

Moghoobur SingJL I. L. K. 10 Cal. 

609 (1884) ; and Kasiuri v. Venkata- 
chalapathi, L L. B. 15 Mad. 412 
(1802), rwrred to and followed. 
Ifnder eec. 247 of the Code of Civil 
Pi*ocedure all that the decree-holder 
is entitled to enforce execution of 
is the difference between the amount 
found recoverable by him and the 
anK>unt which the judgment-debtor 
is entitled to, recover against him. 
When a decree-holder loses his re- 
medy to enforce his decree for ar* 
rears of rent by the sale of the pro- 
perty in default by reason of his own 
negligence, laches and acta, he can- 
not be allowed to enforce it as 
against a third party in whose hands 
the property passes at the sale and 
to make any properly hypothecated 
for the rents liable for the whole 
amount dne^ to him when, by the 
security bond, the hypothecated pro- 
perty is made iiable only for so much 
of the arrears due as may not be 
realized by the sale of the property 
in default. Brimati Girihala Dkbi 
r. Shim ATI Rani Mina Kumari ... 497 

, Sale by Megistrar — Dwelling- 

house — (Conditions of sale — Title, 
abstract of, misstatement in — Accept- 
(ince of title by purchaser — Payment 
into Court of balance — Subsequent 
discovery of misstatement — Sale, 
rescission of — Ci^mpensation.] A 
purchaser of a dweelling-house at a 
1 legist rar’s sale accepted the oondi- 
tious of sale whereby he was required 
to furnish requisitions and objec- 
tions, if any, within a fortnight 
after delivery of the abstract (ana in 
this respect time was of the essence 
of the contract) and he was not en- 
titled to call for any other docu- 
ments except those abstracted or for 
the originals of documents of which 
the vendor had only copies and was 
to accept the tdtle as siiew'n in the 
abstract of title. By the abstract 
it was presented to the purdiaser 
that ho was purchasing the entire 
sixteen annas of the house and 
premises. The purchaser accepted 
the title as shewn in the abstract and 
pajd the balance of the purchase- 
money into Court without reserving 
any right to object to the title. He 
now applied to be discharged from 
such purchase and for leave to with- 
draw the purchase-money from 
Court, on the^ ground that he had 
subsequently discoteted that only an 
eight-twelllh share of the house had 
been sold to him and that he had 
been misled in tEe purchase by mis- 
representation contained in the con- 
ditions of sale and the abstract of 
title : Held — ^That f^thouadi there 
was no fraud on the part of the van- 
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dor, he knew or had the means of 
knowing^ that the 8ixteeii>annas 
share of the property could not be 
sold^ and if the purohaser’e allega^ 
tione are true« the Court would not 
enforce the oontract. Lachlan v. 
Reynolds, Kay’s Rep. 52 (1803) ; 
McCulloch V. Gregory, 1 Kay & John- 
son 286 (1800) ; Thomas v. Powell, 2 
Cox. 394 (1794) : EUe v. Else, L. R. 

13 Kg. 196 (1872); ai^d In re Banis^ 
ter. Broad v. Munton. Ch. Div. 131 
(1879), referred to. That in the case 
of a purchase of a dwelling-house, 
it is impossible to compensate a per- 
son in respect of such a material mis- 
statement. and the Court must either 
enforce tne oontract or rescind the 
sale. It is different in the case of 
land occupied for agricultural or such 
like purposes where there is a defi- 
ciency in area. Ordered — That it be 
referred to the Registrar to enquire 
and report whether a title can be 
made to the property by the vendor. 
Further hearing adjourned until the 
return of the report. iTpbndra Nath ^ 
Hitter v. Obhoy Kali Bassi ... 09*s 

SECURITY for costs incurred and costs 
of appeal, application for. See Prac- 

-TipB ... ••• 

SECOND APPEAL — Inference from 
facts. See Landlord and Tenant ... 279 


ANCY Act, s. 106 
OEDURE Code, s. 2 

OBDUKB CoDBj 8. 244 


See Bengal Tbn- 
... ... 798 

See Civil Pro- 
5 ... ... m 

See Appeal. 

See Civil Pro- 


, In a suit for rent 

under Act X of 1809 a second appeal 
w'ould lie to the High Court against 
the judgment of a District Judge 
passed on an appeal in a suit for a 
sum below Rs. ^000. Hallodhar 
Biswas V. Mohesh Chunder Haidar, 

S. D. A. for 1831, p. 8, followed. 
Eajah Nilmoni Singh Deo Bahadur 
V. Tara Hath MooJcerjee, L. R. 9 I. 

A. 174 (1882), referred to. Khedan 
Mahato V. Budhan Mahaio, 4 C. W. 

N. 833 (1900), distinguished. Sadai 
Naik V. Serai Naik ... ... 279 


124 


SETTING ASIDE SALE. See Sale. : 

SETTLEMENT PROCEEDINGS—Rps 

judicata. See Bengal Tenancy Act, < 

s. 106 ... ... 421 . 

SHEBAIT, suit by, for rocoyerjr of ad- ; 
vances made by him — Limitation Act, 4 

Sch. U, Art. 120. See fiisnv Law 273 
SIGNATITRE—F^rged signature. See 

Hundi ... ... 813 ! 

SLANDER— ^Zander — Defamation — Un- 
ehastity, imputation of — Special 
damage — Common law of Englandf ; 

application of„ in Calcutta — Charter , i 

pf the Supreme Court, 1736.] No 
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damages are recoverable for the men- 
tal distress caused by an insult. 
Girish Chandra Mitter r. Jatodhari 
Sadukhan, 3 C. W. N* 661 : ». c. L 
L. R. 26 Cal. 653 (1899), followed. 
Wilkinson v. Downton, L* R. .(1892), 

2 Q. B. 07; and Lynch v. Knight, 0 , 

H. L. C. 694 (1861), referred to. De- 
famatory words imputii^ unchastity 
tp a woman are not actionable with- 
in the limits of Calcutta without 
proof of special damage. The com- 
mon law of England, as it prevailed 
in 1726, applies to natives of India 
within the limits of Calcutta except 
in so far as it has been modified by the 
Legislature or where it ds shewn to 
be unsuitable to this country. Ad- 
vocate-General of Bengal v. Banee 
Surnomoye Dossee, 9 Moo. I. A. 387 
(1863), referred to. That an action 
for slander is only maintainable in 
Calcutta by virtue of the common law 
of England introduced by the charter 
of 1726. Sii. Bhooni Money Dassbe 
V. Notobar Biswas ... ... 669 


SOLENAMA, construction of. See Con- 
SljNT LECl^ ... ... 036 

SON, whether a necessary party in a 
mortgage suit — Mortgage by father — 
Mitakshara family. ;S^ec Transfer 
OF Property Act, s. 86 ... 640 

, eldest, by younger wife. See 

Oudh Talukdars’ Estates Act ... 602 


SPECIAL DAMAGE — Imputation of un- 
cliastity. See Slander ... 669 

SPECIFIC PERFORMANOB—Oonstruo- 
tion. See Hindu Law ... ... 806 


RELIEF ACT, s. 23, cl. (c) 

— Specific Belief Act (l of 1877), sec. 

2S, cl. (c) — Family anangement--^ 
Compromise of doubtful rights — Suit 
to enforce compromise by a person 
not party thereto — Person beneficially 
entitled under the compromise.") A 
suit to set aside a deed of partition 
between the members of the same 
family was compromised. By® the 
deed of compromise it was stipulated 
that certain of the parties to the 
compromise should pay to the Plain- 
tiff 6,000. The Plaintiff was 
not a party to the suit or compro- 
mise : That she being a person 

beneficially interest^ under the 
compromise, was entitled ,to stie for * 
the recovery of the money, if the 
compromise was a, compromise of 
doubtful rights. Protap Narain 
Mukbiueb r. Sarat Kumari Deri ... 886 
STAY OF EXECUTION « tenns upon , 
which granted. See Execution ... 781 

— pendency erf ** 

appeal. See Liicztation Act, Son. 
if, Art. 179 ... ... 347 

— ■ ^ — See Oivd 

Procedure Oodb, s. 608 562 
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SXJBSTIBUWOK of names by proprietors 
•after discharge of encumbered W 
estate— Appeal. <yee OiviL PaocnDinin 
Ooi», 8. 372 ... 80? 

SXTOOEBSION to estate of ascetic or 
Bairagi, cusioim as to. See Lsttebb 
07 Aokxnisteatxon ... ... S7b 

act, s. 48. See Wm* ov 

• A Mahombdah ... ... 606 

. . — - *, B. 82— Construction 

of will*. See Hindu Law ... 800 

^ Succession Ceriificaie Act 

(VII of 1889), sec. 7—Natuie of «n- 
quhv — Summa^'y enquiry — Civil Pro- 
cedure Code {Act XIV of 1889), sec. 

Jjfi.] There must be an enquiry be- 
fore a certificate is granted under the 
Succession Certificate Act, but the 
enquiry is to be a summary one, and 
when a Judge has legal evidence be- 
fore him on which he comes to a pro- 
per oonclusion, his prcceedings can- 
not be set aside because they seem 
not to have been of a ve^ protract- 
ed nature. Such a decision does not 
in any way bar the rights of the 
parties nor does it establish the right 
of the party to the debt to collect 
which the ceitlficate is granted. 

Hui ri Krishna Panda v. Balahhadra 
Panda, I. L. R. 23 Cal. 431.(1896); 
Badha Bani Dassi v. Brindahun 
Ohomdra Bosack, I. L. 11. 26 Oal. 320 
(1897); Sivamma v. Sahhamma, I. 

L* 11. 17 Mad. 477 (1894) ; Dharmaya 
Sangappa v. Sayana Malapa, I, L. K. 

21 Bom. • 53 (1896), referred to. 
Mubst. Jigui Begum r. Sved Ali 
Nawab ... ... 494 


— , Succession Ceriificate Act 

(VII of 1889), sec. 4 — Usufructuary 
mortgage — Bight to sue accruing 
after the death of the mortgagee.] 

A executed a usufructuaiy. mortgage 
in favour of B, under whibh B was 
not entitled to sue for the mortgage 
money so long as the property conti- 
nued in his possession. After B’s 
ddhth, the heirs of B were deprived 
of a portion of the security at the 
inftance of a third party who success- 
fully claimed a paranfount title to 
that portion of the property. The 
heirs of B sued to recover the mort- 
gage debt from the mortgaggor per- 
sonally : JTeW— That sec. 4 of the 
Sucoess’on Ceitificate Act had no a]j- 
plication to the case and the suit 
was maintainable without a certifi- 
cate as the heirs of B were not suing 
to recover a debt due to the deceased 
mortgagee. Umbbh Chandea Peat 
wanick 0. Mathue Mohan Hakdar 607 


JMMAEY PEOOEDXJRE— N^otiable 
Instruments— Leave to defend, exten- 
Bion of time to apply for. See 
fJsvth Pboceduee Code, Ch. XXXIX 259 
DfRBTY— Time given to principal debt- 
• ol;. See Contract Act, b. 185 ... 1 


Page 

j lioldiiSlE* 

Bengad Tehanov 86 ... 851 

TANK, yearly tenant A whether one 
titled to oompeiiBatioxi- See Lamp 
Acquxbxtxon Act, a. 284 oti. (4) 849 

TENANCY, ^rman«at---Presumptioii* 

See Landlord Aim Tenamt 801, BM, 858 
TENDER, calling upon deoree^bolm to 
comply with a oonditdon in consent 
decree, whether amountB to. Nee 
Consent dbcbeb ••• ... 586 

TENURE. Nee (%:B8 Act, s. 4 ... 535 

TITLE, abstract bf, xnisstatement In- 
Sale by ll^istrar— Acceptance by 
purchaser. See Sale 598 

, w^ant of— suit for poBsession— * 

Previoua lawful posaession. See 
Possession ... ... 284 

TORT— Carriage of dangerous goods. 

See Railway Company 449 

TRANSFER AND SUCCESSION, ins- 
tances of — ^Long possession — Pre- 
sumption of tenancy. Nee Landlord 
and Tenant ... 801.646,858 

Family arrangement — Co»- 

tract to transfer^IncomsAete trans^ 
fer — Implement of contract to frone- 
fer — Pleadings — Burden of proof."] 

In 1882 a usufructuary mortgage 
of the disputed properties was exe- 
cuted by Plaintiffs rather, hio uncle 
and his cousin, Thirugnana, the pre- 
sent Defendant. In tliat mortgage a 
certain sum was stated to have been 
borrowed '‘in order that, after a 
settlement of the differences existing 
between the members of the family, 
the same might be paid as a recom- 
pense to ... . Ova!a. , , (the 

Plaintiff’s father), one of us. for his 
transferring even now the right to ” 
the properties to the Defendant “ and 
his addressin«c an arzi to the Collect- 
or stating the said fact.” An arzi 
was submitted to the Collector in 
which Grain stated that he had trans- 
ferred the properties to the Defen- 
dant. He also made a similar 
statement to the Tahsildar and there 
was a mutation of names from uvala 
to Thirugnana. At that time Plain- 
tiff was not born. There was no re- 
gistered deed of transfer and posses- 
sion was all along with the mort- 
gagee. Plaintiff brought the present 
suits to redeem the properties. The 
Defendant ’ 


aana, by Ms 
, claimed that the pro- 
perties had been transferred to nixn. 
but in appeal he ebntended that 
the transaction amounted to a oon- 
traet to transfer ami he was en- 
titled to call upon Plaintiff to imh 
plement l^t contract : Held— That 
though there may have been an 
intention to transfer, the property, 
it WEB never so transferred in the 
mode required by law. That the 
onus of proving a i^ahsfer is upon 
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th« party who relies upon it. That 
the Defeildant not having raised the 
issue in the first Ckiurt that there 
was a valid contract to transfer, he 
cannot now be allowed cto raise it 
and to ask the Plaintiff to imple- 
ment that contract. Qua re — Whe- 
ther if the documents in proof con- 
tained on their face clear evidence 
of a valuable considei'ation passing 
to Ovala, it was not open to the De- 
fendant to ask for , implement of 
contract on appeal. Imkadifattam 
Thirtjgnana r. Periya Doras ami ... 217 

TRANSFER OF PROPERTY ACT, s. 58. 

See Civil Prooeucre Code, s. 310A 821 

, s. 69. 

See Evidence Act, s. 68 ... 464 

, s. 60. 

See B. 86 ... ... 83 

73 

— Transfer of Property Act (IV of 
188$), sec. 73 — Mortgage — Surplus 
sale-proceeds at revenue sales — Suit 
for enforcement of payment of 
money under a mortgage deed — 
Limitation Act (XV of 1877), Sch. 

U, Arts. 120, m-Interest— 
JJamages.J Where a property mort- 
gaged to the Plaintiff was sold for 
arrears of Government revenue and 
out of the suiplus sale-pr. ceeds 
held in the Collcctorate, certain 
cieditors of the mortgagors drew 
out the amounts of their money-de- 
crees obtained against the mort- 
gagors, and the Plaintiffs sued 
these creditors for the monies which 
they had taken out from the Oollect- 
orate with interest : Held — ^That 
having regard to the provision of 
sec. 73 of the Transfer of Property 
Act, a suit, like the present, to en- 
force payment of money charged up- 
on immoveable pioper^, is governed 
by Art. 132 of Sch. II of the Liini- 
tation Act. Kamala Kant Sen v. 
Ahdvl Bakrvl alms Hahibullah, I. 

L. R. 27 Oal. 180 (1899), referred 
to. That the Court may, in a pro- 
per case, award interest by way of 
damages. Lala Ohhajmal Das v. 

Brij Bhuhan Lall, L. R. 22 I. A. 

199 (1896), referred to. That under 

Art. 120 or Sch. TI of theJliimitation 
Act, damages for more than six 
years previous to the institution of 
the suot cannot be awarded. Joge- 
sHim Bhagat V ,. Ghansham Dass ... 356 

, s. 86. 

See Mortgage ... ... 423 

, s. 86. 

See 8. 91 ... ... 83 

, s. 86 

— Transfer of Property Act (IV of 
1882) s sec. 85 — Parties — Hindu Law 
— Mitahshara family — Mortgage by 
father — Suit by mortgagee againsi 


^ANSFER OP PROPERTY XCT—eon^.^ 
father alone — Decree whether bind- 
ing upon son — Son interested in the 
property/.] In a suit against a 
Mitakshara father on a mortgage of 
ancestral property executed by him 
alone, the son is a necessary party 
where the mortgagee has n^ice or 
his interest. The lan^age of sec. c 
85 of the Transfer of Property Aot 
is oompulsory and all persons hav- 
ing an interest in the property 
mortgaged or, in other words, in the 
equity of redemption ought to be 
made parties to a suit on the mort- 
gage. In a suit by a Mitakshara 
son for a declaration that a mort- 
gage decree obtained against the 
father alono is not binding on him 
on the ground (1) that he was not 
made a party to that suit and (2) 
that the debt was for immoral and 
illegal purposes, where it is found 
that the debt was not contracted 
for immoral and illegal purposes, the 
only remedy the son is entitled to 
is right to redeem. Lala Subaj 
pROBAD V . €k>LAB ChAND ....640 

, 87. 

See MoRTpAGE ... ... 137 

s. 91 

— Transfer of Property Act (TV of 
1882), secs, 60, 85, 91, cl (a)~-.Re- 
demption, right of, of purchaser of 
portion of the equity of redenfp- 
tion — “ An interest or charge upon 
property, in sub-sec. (a), sec. 91, 
meaning of — Raiyati interest, if 
sufficient to entitle one to redeem 
— lie dew, graniing of, to bring in 
necessary parties in a suit for^ re- 
demption if proper after dismissal 
of suit.'\ That the words any per- 
son having any interest in or charge 
upon thd property,” in sub-sec. (a) 
of sec. 91 of the Transfer of l^ro- 
perty Act, means any person having 
an interest in or charge upon the 
property which is affected by tfie 
mortgage and a raiyati interest is 
not such an interest. That the 
Plaintiff as a 'purchaser of a portion 
of the equity of redemption was not 
entitled, against the will of the 
mortgagee, to redeem the whole; he 
should be restricted to the redemp- 
tion of that portion only. Nawah 
Azmutali Khan v. Jowahir Sing, 13 
M. I. A. 416, followed; That hav- 
ing regard to the provisions of sec. 

85 of the Transfer of Property Act 
as to neoe.«sary parties, the review 
ranted after dismissal of suit to 
ring in the heir of one of th^ 
mortgagees as a party Defendant 
was not improper. Giribh Chdndbr , 
Di:y V . JuRAMONi Dk ... ... 83 

s. 97. 

... 137 

« a 


See Mortgage 
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TRANSFEl^ OF PROPERTY AOT~^con“&! 

s. 118 

— Where Plaintiff and Defendants 
Nos. 4 to C were joint owners of a 
certain property and Plaaiitiff alone 
was owner of another propei-ty and 
by an oral arrangement Plaintiff got 
the former pi'operty in its entirety : 

• Held — That the transaction was an 
exchange under sec. 118 of the 
Transfer of Property Act and not a 
partition and was invalid in not be-» 
ing in writing and registered. Gyan- 
nesaa v. Moborakannessa^ 1. L. R. 

25 Cal. 210 (1897), distinguished. 
Rajnarain V. Khobdari Rai ... 724 

UN BOR X at the time of the execution 

of grant. See Hindi’ Law ... 800 

UNOHASTJTY, imputation of. See 

Slander ... ... 659 

UNDUE influence. See Will of a 
Mahomedan ... ... 505 

USAGB], pi’oof of — High t of privacy. 

See Prescription ... ... 147 

rSDFlUJCTUARY mortgage. See Suo- 
CE^isioN Certificate Act, s. 4 ... 607 

VAKALATNAMA-Per Baneijee, J, - 
The appointment of a picker must 
bo in writing and filed in Cohrt, but 
his acceptance of the cttknlafmniKf 
. need not be in writing. 8 ham A 
pROHAD Ghosk V. Taki Mullik ... 816 
VERIFICATION IN PLAINT on be- 
half of Company. See Ch\iL l*Ro- 
• CEDCRK CODI'>, s. 435 ... j ‘ 

tive, effect of on appeal. Sec Civil 
Procedure Code, s. 435 ... 91 

VESTING OF A BEQUEST, words 
necessary for. See Will, construc- 
tion OF ... ... 729 

VESTING ORDER— Priority of. claim 
— Decree-holder and official assignee. 

See Insolvency Act ... ... 761 

VYAVASTHA DARPAN, Ch. V, s. 1, 
pai'ite 144. See Lktteks of Ad- 
ministration ... ... 873 

WAKF •Wakf-naimih -Wakf,‘ rffUdify 
i^f — Mntawuli, o mount do be ex- 
pended in rhaiitnble uses at the dis- 
erefion of the - Endowment , family 
— (liariiahJe uses, gift to.'] 1\) be u 

valid deed of wakf, a deed most 
have the effect of granting the pro- 
perty in siibrtanei* t) charitable 
uses. Where its effect is to give the 
property in substance to the family 
or leaves the amount to he expended 
in , charitable uses in the absolute 
and uncontrollable discretion of the 
wutawali and no one has a I’ight to 
demand an account, the deed is not 
a valid deed of wakf ; Held —On a 

* consideration of the terms of the 
deed in question that it did not 
constitute a valid trust. Mst. 
Mvjib-un-Nisa V, Abdcl Rahim ... 177 


Page 

WAY — Public wa-yy obstruction ^ of^ 

Itight of Suit— 'Damages peculiar to 
Plaintiff — Special damaged An ac- 
tion for obstructing a public way is 
not maintainable if no damage peour 
liar to the * Plaintiff is proved. 
Mere inconvenience or a remote 
danger will not make such an action 
maintainable. Winterbottom v. JjOrd 
Derbih L. R. 2 Ex. 816 (186^, fol- 
lowed. Mahomed Alam v, Dilbar 
Kuan ... ... ... 285 

WAZIB-tTL-UR55, value of, as evidence. 

See Evidence Act, s. 60 ... 33 

^ Pedigree. See Evi- 
dence A(’t, b. 32 ... ... 49 

WIDOW, alienation by. See Hindu Law 445 

— , Daughter-in-law. See Hindu 

Law — Maintenance ... ... 649 

WIFE — Husband contracting that wife 

never to leave parental home. See 
Hindu Law ... ... 673 

, junior, eldest son by and young- 
er son by senior wife. See Hindu 
Law ... ... 602 

WILL, bequest by husband -Power of 
alienation by Hindu widow. See 
Hindu Law ... ... 300 

— — ^ construction of. See Adminis- 

tration SUIT ... ... 162 

- - invalidity of — Grant of probate. 

See Revocation op I^robate 377, 383 

— • •, Meaning of words “ always and 
for ever.^’ See Life interksi ... 569 

' , execution of, proof of. See BuR- 

D(|«:n OB' PROOF ... ... 896 

j 11/77, construction of — Bengali 

11777 — Terms of art — Words of direct 
and simple gift — Vesting of a 

bequest, words necessary for — 
l^arjyapta haibek, meaning and 
effect of- Appointment of guardian 
with direction to make over gift on 
legatee attaining majority, effect of 
-Judges trying a cause consulting 
onothei Judge, propriety of — Ex 
paite hearing — Itenearing, applic- 
(jtion by livspondent for re-hear- 
ing.^ In construing Bengali Wills 
it must be remembered that there is 
iu> line of precedents attaching to 
Bengali tenns meanings which make 
them understood as terms of art by 
Bengali lawyers. The only safe 
couise is to give to the words their 
plain and ordinary meaning. There 
aie no particular words necessary to 
the vesting of a bequest or a legacy. 

The words “ Parjyapta haibeh ” whe- 
ther it means descent to’’ or ** de- 
volve or go” or shall become 
vested ” has the effect of vesting the 
legacy at once. Where there is a 
bluest, in favour of a person simply 
it confers a vested interest and the ' 
appointment of an ^xeowtor and 

9 
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WILL— con^c/. 

guaitiian to thfvt person while he da 
a niinor^ with a direction to make 
over the property to him on his 
attaining^ majority does not postpone 
the vesting of bequest. Jobbphimb 
Bobb Harbis V, Edwaro Brown ... 729 

, Will of a Mohomedan — Rules ap- 
plicable ^ to the execution thereof — 
Undue influence — Indian Succession 
Act {X of 1865), sec, 48— Will of a 
^rdanashin laay^On\is> probandi.’] 
When deali'ng with the case of a 
Will or a deed executed by a pwrdc^ 
na»hin lady, a particular and peculiar 
onus rests upon those who come for- 
ward to support the document to 
show that the executant thoroughly 
understood what she was doing, and 
was thoroughly and fully acquaint- 
ed with the terms of the document 
she was executing. The presumptions 
as to the knowledge of the execut- 
ant of the contents of the document 
she is executing do not equally ap- 
ply in the case of a purdanoshin lady 
as in the case of otlier persons. As 
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WILL — conoid* 

to what constitutes undue influence 
in this .country, a useful guide is 
afforded by Sec. 48 of the Indian 
Succession Afift* It is true that thRt 
section does not apply to the Wills 
of Mahomedans, but for^all that it 
is a useful guide as to what does 
or does not constitute undue in- 
fluence. In the goods of Mulka 
Mukhadrarah Osmau NawarPadsba 
• MrhaIi Sahbba (known as Khab 
Mkhal) 17. The Administrator-Gbnr- 
RAL OF Bengal ... ... 505 

WINDOW, suit to prevent opening of. 

See Prescription ... ... 147 

WORDS. See Construction. 

— , gift. See Will ... ... 729 

WRITER OF A DEED — Attesting wit- 
ness. See Evidence Act, s. 68 ... 454 

WRITTEN STAI^EMBNT—Denial of 
landlord’s title in.. See Landlord 
AND Tenant ... ... 263 

WRON G-DOER, joint- Contribution. 

See Contribution ... ... 893 
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, "i Emdence Act ,U of i^72), teot»% 

114i ilL (b), ISS — AdmUsihility of thM 
toideiMe of (ueomplioe^Corrohoration when 
and in uhM way neceuary^PtineipUs 
wnderlying the law oorroboration — 
•^Primary and secondary aocomplioes, 
distinction between^ Amount of corrobora- 
tion necessary in each ease — Conviction 
based upon testimony of secondary accom- 
plice when not in expectation of reward 
or punishmerd*] Although a conviction 
is not illegal, merely because it proceeds 
upon the uncorroborated testimony of 
an accomplice, the evidence of an ac- 
complice, ordinarily sneaking, should be 
corroborated in material particulars, and 
such evidence should be accepted with 
a great deal of caution and scrutiny. The 
amount of criminality is a matter for 
consideration, and when a {^rson is 
only an accomplice by implication or 
.in a secondary sense, his evidence does 
not require the same amount of corro* 
boratien as that of a person who is 
an actual wpetrator with the principal 
offender. In dealing with the question 
what amount of corroboration is required 
in the case of testimony given by 
an accomplice, the Court must exercise 
careful discrimination and look at all the 
surrounding circumstances in order to 
arrive at a conclusion, whether the facts 
deposed to by the person alleged to be 
an accomplice are borne out by those 
circumstances or whether the circum- 
stances are of such a nature that the 
evidence purporting to be given by the 
allege^ Accomplice should supported 
in essential and material particulars by 
evidenee aliunde as to the facts deposed 
to by that accomplice. Kamala Prasad 
V, The Empress ... ... ... 517 

AoClUadi examination of, by Magistrate pre- 
liminary to trial by way of cross-examlna- 
tbn. See Criminal Procbdubb Code, 
ss. 164, 842 ... ... ... 864 

I , setting aside conviction of, by 

High Court when accused does not pre- 
fer appeaL See Criminal Procedure 
Codecs. 489 ... ... ...880 

Aetl XLV of 1860. 8 u Penal Code. 

V of im - See Police Act. 

— ‘Z Of 1871. See Cattle Trespass Act. 

I of 1872. See Evidence Act. 
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Acts III of 1877. See Rboistration Act. 

XVin of 1879. See Legal Practitionim 

Act. 

X of 1892. See Criminal Procedure Code. 

I of 1894. See Land Acquisition Act. 

— — - XI of 1896. See Legal Practitioners Act. 

Vm of 1897. See Rbformatoet Sobools 

Act. 

V of 1898. See Criminal Procedure Codr. 

Acts of the Benffal Ooimeil— 

n (B. 0 ) of 1867. See Gambling Act 

— - III (B. 0.) of 1882. See Bengal Embank- 
ment Act. 

Ill (B. 0.) of 1884. See Bengal Municipal 

Act. 

24 and 25 Viet.. O* 104. See Charter Act. 

Adjudication of theft oa8e» if necessary 
before order for disposal of property taken 
as stolen property. See Criminal Pro- 
cedure Code, s. 528 ... ... 415 

Admissibility of confession of one accused 
against another on a different charge. See 
Criminal Procedure Code, b. 284 204 


against a co-accused — Retracted confession. 

See Confession ... ... ... 670 

— ' ' I eyidence—Oeneral repute. 

See Criminal Procedure Code, s. 110, 
oL .( f ) ... ... ...240 

■ — See Accom- 
plice ... ... ... ... 617 

Appealf in disposing of, .of persons appeal- 
ing, setting aside of conviction of accused 
not appealing. See Criminal Pboceduri 
Code, b. 480 ... ... ... 080 

-i STunmary disposal of^ of one ao- 

oused, legality of, on admission of appeal 
of co-accused. See Criminal Frocedubi 
Code, s. 421 ... ... 000 

Appellate Conrt, power of. See Criminal 

Procedure Cods, s* 420 ... .. 432 

' ' , to order new 

trial. See Criminal Procedure Code, bs, 

282, 428 ... ... ... 810 

— — or Bevieional Court, power of, 

to eanoel illegality in triid by juiy and to 
amend or nphold verdict. Bee Criminal 

Procbdubb Codr» ss. 204, 507 «#. 86| * 
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Arrest for cognizable offence— Escape from 
lawful custody. See Penal Cole, b. 224... 289 

— — lawl^L *s Penal Code, 

88. 858, 225B ... ... ... 848 

— — made by police-officer on refusal to 
accompany him to receive authority of 
appointment as special 'constable, if legal. 

See Penal Code, ss. 147, 149, 853 ... 184 

of person in execution of Civil Court 
decree, resistance to* See Penal Code, 
8.225B... .... ... ...848 

■ , resistance to, made on refusal to 

accompany police-officer to receive authority 
of appointment as special constable. See 
Penal Code, sb. 147, 149, 353 ... 184 

iwwi p i M— , Validity of warrant — Endorsement, 
gee Cbiminal Procedure Code, b. 79 ... 447 

Assaulting ^ public officer in execution of 
duties. See Penal Code, s. 853 ... 848 

Attachment of property in execution of in- 
valid warrant. See Warrant, validity of 891 

Bail, cancellation of and remand to custody 
on application for time to move for trans- 
fer, See Bias— Tansfeb ... ... 110 

»■■■ — , order for, before commitment. See Cri- 
Criminal Procedure Code, s. 477 ... 615 

Bengal Embankment Act-^Pengai Embank- 
ment Act UA P, 0, of 1892)^ eec. S, 
PuHio embankment** meaning q /*— Made 
or erected ** — ganci bank formed naiuraUy 
between two spurs erected by Oovemment 
offioerSf cutting through or destroying — 
StatutCf affecting liberty of subject, con- 
struction o/.] A bank made or erected 
is something directly caused by some act 
of construction and not something which 
may or may not result from the forces 
of nature. A bank of sand which has 
artificially formed, by the action of the 
water between two spurs erected by Govern- 
ment for the protection of an embankment 
is not an embankment within the definition 
of that expression nor is it a public em- 
bankment. The cutting through of such 
a sand bank for the protection of one's own 
cultivation by preventing an accumulation 
of water is not an offence under sec* 77 of 
the Bengal Embankment Act. In cons- 
truing a statute which affects the liberty 
of the subject, the Courts should not only 
adopt the natural and ordinary construc- 
tion, but should construe strictly expres- 
sions occurring therein. Bibsumbhur Singii 
e. The Queen-Emfbess ... ... 108 

, g.77. gcs8.8.. 108 

Bengal Municipal Act (III, B- 0. of 

1884), 8* 258. gee 8.278(1)... **. 42 

^ , 8* 268— iTe^r 

of hackney carriage^Mulman — Zfoense.} 
Where it was found that a person had 7 or 
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Bengal Municipal Act— oonfd. ^ 

8 ponies and 4 cows and som^ sheep and 
let out one carriage and a pair of ponies 
on a monthly hire and kept tjho same in 
her stable, and also kept other ponies for 
sale and supplied milk to others out of 
her cows: Held — That the facts found 
do not render her liable within the terms 
of sec. 278 of the Bengal Municipal Act, 
Faibwbatheb V* Suresh Ch under Dutt*881 

’ ' g, 278* gCS 

rs. 268 ... ... ... ...881, 

. 8. 273 (D- 

Sanction to build when not given within 
specified period — Right to build without 
sanction — Period of sanction, computation 
of^Adoption of suggestion of Municipality, 
if waiver of right,] A person who sub- 
mitted for the sanction of the municipal 
commissioners plans and specifications of 
a building and the commissioners omitted 
to pass orders within six weeks cannot be 
convicted under sec* 278 (1) of the Bengal 
Municipal Act for commencing to build 
according to his own plan after such period. 

That he made certain alterations after such 
period at the suggestion of the Municipality 
does not make him forfeit his right under 
sec. 238 of the Act to build on his own 
plan. The period in such esses is to be 
computed from the date when complete 
plans and specifications are submitted in 
such a form as makes it possible of its 
being considered by the municipal oommis- 
sioners. Sewandan Rai Katab v. The 
Vice-Chairman of the Darjeeling Muni- 
cipality ... ... ... 42 

Bias on the part of Magistrate. See Criminal 
Procedure Code, b. 526 ... ... 11 0 


Bond for enforcement of payment, production 
of, to deceive Court. See Penal Code, 
ss. 24, 25, 467, 471 ... ... 897 

Breach of peace- See Criminal Procedure 
Code, s. 106 ... ... ' ... 250 

■ apprehension and preven* 

tion of. See Criminal Procedure Code, 

8. 145 ... ... ... ... 428 

Build, Banotion to, when not given within 
specified period— Period of aanction— Com- 
putation. See Bengal Municipal Act, 

B. 278 (1) ... ... ^ 42 

Burden of proof. Set Onus of Proof,, and 
Penal Code, b. 211 ... ... 106 

■■ See Onus op Proof, and 

Penal Code, s 143 ... ... $68 

Cattle, illegal seizure of. gee Cattle Tres- 
pass Act, 8. 22 ... ... gg 


— , reasonable apprehension of, in the Magis- 
trate trying a case. See Criminal Proce- 
dure Code, s. 145... ... ... 749 
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Cattle Trespass Act— Cattlu Trtvptm Aot 
(/ of 1S7I), tee, 22—IUAgal uizure qf eattlc 
^Pine on oonviotiont legality of-^Impriton- 
moot in default, if proper^C(mpentaiion/\ 

A Magistrate is not competent under see. 

22 of the Cattle Trespass Aot to pass a 
sentence of fine. He can only award com- 

* pensation for an illegal seizure of cattle. 

An order of imprisonment in default of 
payment of such fine is also illegal. 
Bhaoibathi Naik u. Gangadue Mahant4 82 

Certificate Officeri whether a Court of Jus- 
tice~Public Demands Recovery Act. See 
Penal Cods, B. 208 ... ...291 

OliareeSf joinder of multitude of, whether 
legal. Sec Criminal Pbocbdubi Code, 

88. 234, 637 ... ... ... 866 

Charter Act (24 and 26 Viet., c. 104). Ste 
Criminal Procedure Code, b. 626 ... 749 

Co*accUBed| confession of— Corroboration. See 
Criminal Procedure Code, b. 234 ... 294 

, Confession. See Confession ... 670 

Oofinizable OffencOf arrest for— Escape from 
lajvful custody. See Penal Code, b. 224... 289 

■ i> ii.. — false charge to Police of. 

See Penal Code, b. 211 ... ... 727 

Gcgnizance of offence against persons ac- 
cused but not sent up for trial. See Cri* 

* MiNAL Procedure Code, s, 190 ... 488 

Coins and cowries — Instruments of gambling 
5cc Gambling Act, s. 6 ... ... 603 

Commitment in the absence of accused, 

whether illegal See Criminal Procedure 
Code, s. 216 ... ... ... HO 

■ I I quashing of, whenjmay be made. 

See Criminal Procedure Code, b. 216 ... 411 

powers of High Court, to 

quash. Ste Criminal Procedure Code, 

8. 216 ... ... ... 411 


Common gaming house, ^te Gamblin g Act» 

B 6 ... ... ... ... 603 

■ object, when disbelieved, finding 

by appellate Court of different one. Bee 
Pen^l Code, s. 147 ... ... 81 

Compensation. See Cattle Trespass Act, 

8722 ... ... ... .. 82 


for vexatious accusation. See 

Criminal Procedure Code, s. 250 ... 214 

1 1 , im- 
prisonment in default of payment of. See 
Criminal Procedure Code, b. 260 213, 214 


Complaint ■ meaning of. Ste Criminal Pro- 
cedure Code, s. 4 (A) ... 106, 370 

disclosing facts constituting offence 

of a graver nature— Process, issue of, for 
minor offence. See Criminal Peooedueb 
Code, b. 680 ... ... — 262 


M ^ false, police report declaring. See 

Criminal Procedure Code, b. 196 ... 264 

- oTiginally made not * 

tfonvicUon for a different offence-^Prejudice,1 
Where the* original complaint was with 
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Complaint— con^d. 

regard to an offence, which the Magistrate 
disbelieved at a later stage of the case and 
drew fresh charges of wrongful confine- 
ment and assaull and convicted the aecused 
on those charges, notwithstanding their 
protest that they had not been given an 
opportunity of properly defending them- 
selves, and the Sessions Judge on appeal 
disbelieved the case both as originally 
made as also the one made out by the 
Magistrate and yet convicted the accused 
on a charge of assault: ifcfd— That this 
was not a proper way of dealing with the 
case and the accused ought not to have 
been convicted of an offence which did not 
not form the subject-matter of complaint, 
specially when all the other matters re- 
lating to the event were found to be 
false or not proved. Ramebwar Singh v. 

JoGi Sahoo ... ... ... 296 

Computation of period— Sanction to build 
when not given within specified period, Ste 
Bengal Municipal Act, s. 273 (1) ... 42 

OonfeSSion of oo-accused pleading guilty— 
Corroboration. See Criminal Procedure 
Code, b. 284 ... ... ... 294 

, Retracted eonftttion, if and when 

admimbk^-^Admittibility of eonfettion of 
one person against a eo-aoeused — Corrobora- 
tion, amount of, necessary ^Previous con- 
viction, how proved-^ Examination of ac- 
cused to prove such conviction, if proper — 
Prejudice — Evidence Act {I of 1872), see, 91 
^Criminal Procedure Code {Act V of 1898', 
secs. $10, 3^2 and 511.’] A retracted con- 
fession should carry practically no weight 
as against a person other than the maker ; 
and the very fullest corroboration would 
be necessary in such a case, far more than 
would be demanded for the sworn testi- 
mony of an accomplice on oath. A con- 
viction on an uncorroborated and retracted 
confessioD of an accomplice is improper 
and bad. The accusation made by an 
accomplice in a confession may be consi- 
dered against a co-accused if that state- 
ment is put in evidence against him, but 
its evidential value would be of the 
slightest. Previous ccmvictions should, re- 
gard being had to the provisions of sec. 91 
of the Evidence Act and sec. 511 of the 
Code of Criminal Procedure, be proved 
by copies of judgments or extracts from 
judgments or by any other documentary 
evidence of the fact of such previous con- 
victions ; and an examination of the ac- 
cused in respect of those convictions is, 
having regard to sec. 842, Criminal Pro- 
cedure Code, without l^al warrant or 
justification. Butanta Kumar OheUtak v. 
Quten-Emprest, I. L. R. 26 Cal. 49, referred 
to. A Sessions Judge is, however, justified, 
under sec. 810, Ctiminal Procedure Code, 
in passing sentence on the accused on an 
admission by him of previous convictions, 
and such sentence should not be interfered 
with unless such irregularity in the enquiry . 
as to previous oonvlotioos has prejudiced 
the accused. Nazim v. TiAb King-Emfebob 670 
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OoHitable# information given by. See Obi- 
Mikial Pboceditbb CodBi b. 260 ... 870 

Oonstmetion of statute, when affecting 
liberty of subject. See Bengal Embank- 
HBKT Act, a 77 ... ... ... 108 

. — — WordB i — Meaning of. “Any 

other reasonable cause/* See Legal Prac- 
TXTIONEBB ACT, fi. 14 ... ... 48 

**Any such offence.*’ See Penal Code, 

B. 224 .. ... ... 289 

*'Oase,'* ** Criminal case.*' See Criminal 
Pbocedore Code, s. 626 ... ...749 

** Criminal force.” See Criminal Proce- 
dure Code, s. 522 ... ... 250 

** Keeper of hackney carriage,” ” milkman.” 

See Bengal Municipal Act, s. 263 ... 381 

‘*May commit.” See Crimistal Procedure 
Code, b. 477 ... ... ... 609 

“Order him to be committed for trial.’* 

See Criminal Procedure Code, b. 436... 574 
“Physical comfort.” See Criminal Pro- 
cedure Code, b. 138 ... ... 566 

“Subject-matter of dispute.” See Crimi- 
nal Procedure Code, b. 145 ... 710 

“ Such thing shall be done, Ac ” See Crimi- 
nal Procedure Code, s 147 ... 67 


Orimiual Proeedure Code— oonfd. 

(AetXof 1888), 

8. 147- See Criminal Procedure Code 
(Act V OP 1898), s. 147 


Page 


67 


8. 2. See 8. 196 


8. 195 ... 


- (Act V Of 1898), 
•§ I. 4 (h). 8ee(, 


264 

106 


. 8. 260 


f 


8 4 Oi)- See 
... ... 870 


— , s* 78- See Pi- 
nal Code, sb. 225B, 368 ... ... 4ll 


' , g. Warranty 

tididity oJ-^EndaruTnmt hy initiali if svffi- 
ciefU^Arreet made in execution sueA 
warrant^ ReeisUiknjce or ohBtmction to arreet 
--Penal Code {Act XLV of 1860)^ eeot, 6PA 
8S8,] An endorsement in a warrant of 
arrest should be made properly in accord- 
ance with law. When an endorsement Is 
made only by initials which are proved or 
identified to be of the proper person, the 
warrant does not become invalid by reason 
merely of the endorsement being by ini- 
tials. Abdul Sirdar v. Mathu Singh* ... 447 


Oontompt of Oourt, if non-attendance in 
person in obedience of summons to attend 
Court amounts to. See Penal Code, 

88. 174, 177 ... ... ...181 

— — . I ^ if motion to superior 

Court against proceedings of trying Magis- 
trate amounts to. See Penal Code, 

88, 174, 177 ... ... .. 181 

Oontinnoug offence — Receiving illegal grati- 
fication partly on one day and partly on 
another. Penal Code, 8. 161 ...882 

Ooutradietory statementB in crosB-examina- 
tion. See Criminal Pbooedube Code, b. 

216, and Penal Code, b. 198 ... ^ 411 

OoUPiCi^n based upon testimony of secon- 
dary accomplice when not in expectation 
of reward or punishment. Accomplice 517 
- - on a charge not called upon to 
meet. See Penal Code, b. 447 ... 667 

,1 . previous * proof of. See Confes- 
sion .. 670 

Oorroborution- See Confession ... 670 

OogtB, assessment of, without notice to party 
affected hy the order. See Cbiminal Pro- 
cedure Code, s 148 ... ... 291 

Ocurt of Justice* certificate officer whether 
a. ffse Penal Cods, B. 206 ... ...291 

— — — Wardg, servants of, prosecution of, 
by proprietor of estate on assuming manage- 
ment—- Criminal breach of trust See Penal 
Code, s. 406 ... ... ... 248 

Orimiual forcCf meaning of. See Criminal 

Procedure Code, b. 622 ... ... 260 

— Proeedure Ood* (Aet X of 1872', 

g. 582- See Criminal Frooedurb Code, 

(Act V OF 18981, 8. 147 ... ... 67 


g. 105 — Bind- 
ing down to keep the peace, order for ] Sec, 

116 of the Code of Criminal Procedure 
may apply to a case in which armed men 
are assembled with the intention of com- 
mitting a breach of the peace but no 
breach of the peace occurs because the 
assembly does not go so far. See Penal 
Code, bs. 144, 114, Srihari Shome v* 

Lal Khan ... .. ... 260 

, 8. 109 — Security 

for ^ood behaviour — ^^OeteneiUe meam of 
suhsmenoe,** proof of— ** Doing no work,** 
if euffioient — “ Prevume conviction ** how far 
relevant— ProcedureJ^ The fact that a man 
does no work or that he was once before 
convicted for bad livelihood does not justify 
a Magistrate, without being satisfied from 
evidence that since bis release the accused 
has no ostensible means of livelihood, to 
order him to furnish security for good 
behaviour. The Queen-Empress v ^ooran 
Agabwalla ... ... 28 

— , g, llO— 

irate, jurisdiction of, to require eecurity 
for good behaviour — Residence outside euoh 
juriidiction,') A Magistrate has no juris- 
diction to require security for good be- 
haviour under sec. llO, Cr. P. C^e, from 
persons who do not reside within his local 
jurisdiction but who, it was alleged, habi- 
tually commit ted theft, robbery and house- 
breaking within such limits. Tt is pnly 
when a person residing within such limits 
is of such bad repute that a Magistrate is 
competent to take action under that sec- 
tion. Kitabde V, The Queen- Bmpbebb —^29 

— ■■■■ ■ > g.ll0, cl (f)— 

Repute, evidence qf, admttetbUi^ o/.] Evi- 
dence of repute is not admissible in eum 
coming under cl. (/) of sec. ^ llO of tig 
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Code of Criminal Procedure. Where the 
imputations were that the Petitioners had 

• from some time past made themselves very 
objectionable in the neighbourhood and 
that they had been annoying the villagers 
in various ways, by kicking at their doors 
at night or throwing brickbats on the roof 
and annoying respectable women : ITeld — 
That these imputations, even if proved 
do not constitute conduct so as to render 
the Petitioners liable to give security for 

• good behaviour by reason of their being * 
so desperate and dangerous as to render 
their being at large without security hazar- 
dous to the community. Aukhot Kumar 
Chattbrjee V, Thr Quren Empbess ... 249 

, 8. 117, cl. (3). 

Sesa 110, CL. (/) ... ... .. 249 

, s. 133~iV^M/»- 

oncc, remova! of^Procetding^ prcviom, 
dropping oft effect of — MagistratCt jurUdio* 
turn of, to taJce fresh proceedings regarding 
tJte same matter."] There is no bar in law 
to the revival of a proceeding under sec. 

183, fir. P. Code, with regard to the 

same matter which had been previously 

dropped, provided there are materials before 
the Magistrate upon which primd facie 
he could act. The question whether the 
matter with regard to which proceeding 
has been instituted does or does not pro- 
perly come within the purview of sec. 133, 

Cr. P# Code, must be raised and decided 
at the trial. Ishan Ciiandba Chakba- 
VARTi V. Prasanna Kumar IIai ...173 

— g. 133 — -PttWtc 

nuisance — Prostitutes, trade and occupation 
of — Removal of house from ro%d side, order 
for — ** Physical comfort '* of the public — 
Juryt opinion of.] The mere existence of 
houses of prostitutes by the road side and 
the fact that they ply their trade in those 
houses cannot affect the physical ' comfort ” 
of the pa88ei*8-by. In a proceeding under 
sec. 183, Or. P. Code, certain prostitutes 
were called upon to remove their trade 
and oecupation from the slopes and neigh- 
bourhood of a rovd ; they appeared and 
in sheifing cause claimed a jury which was 
appointed ; the jury were of* divided opi- 
nion and the majority suggested that 
they should be directed to mend their 
habits but did not recommend the removal 
of their houses and the Magistrate made 
his conditional order of removal of their 
houses absolute : Held — That the order 
* of the Magistrate based upon the report 
of the jury, was neither reasonable nor 
legal, and must be set aside. Basanta 
Baisutabi e. The Emperor ... ...566 

, 8. 139. See s. 

133 ... ... ... ... 566 

— , g. 144. See Pe- 

^AL Code, s. 188 ... ... ... 329 

, 8. 145. See 8. 

142 ... ... ... ... 67 


Oriminal Procedure Code— confii 

» 145 . /SwPos* 

SESSION, SUMMARY FINDINO OP ... 71 

8. 145— 

as to possession of lands-^ Joint j^ssession 
— Attachment of %and and crops^^Jurisdie* 
tion.] Where two rival zemindars claimed 
to hold certain alluvial lands and where 
it was admitted that they were joint pro- 
prietors of Mouza Q, but the question also 
in dispute was whether those lands belonged 
to Mouza Q or to Mouza N, one of the 
parties claiming that if they belonged to 
N, he had absolute rights iu it, and the 
Magistrate in a proceeding under see. 1 45, 

Cr P. Code, passed an order under seo. 

146, Cr. P. Code, attaching the lands and 
also the crops grown upon the lands by 
the tenants of one of the contending 
parties : Held — That the lands not being 
in the joint possession of the contending 
parties the Magistrate had jurisdiction 
in taking action under sec. 145, Cr. P. 
Code: Held ai«o— That there being no 
dispute between the tenants inter sc, the 
order of the Magistrate as to the attach- 
ment of the crops on the land, which 
belonged to the tenants who grew them, 
was a bad order for want of jurisdiction 
and must be set aside. Dbnomoni Chow- 
DHRANi V. Mozafab All Khan .. 105 

— « - ■■I.....-, 8. 145 — Juris- 

diction of High Court — Parties, non- 
joinder of necessary —Object of the law 
—Breach of the peace, apj^rehension and 
p re vent ion of— Mag istrate, j urisdiction of, ] 
Under sec 145 of the Code of Criminal 
Procedure a special jurisdiction is vested 
in the subordinate Criminal Courts under 
special circumstances and for a special 
purpose ; when either the special circum- 
, stances do not exist or when the order 
made under the section does not attain 
the purpose for which the jurisdiction is 
created, then the special jurisdiction vested 
under the section falls to the ground. The 
circumstances which give jurisdiction to 
a Magistrate are circumstances which give 
rise to an apprehension of a breach of 
the peace and if there iia no apprehension 
of a breach of the peace, there is no 
jurisdiction to make an order under the 
section. In enacting sec. 145, the pur- 
pose the legislature had in view was the 
prevention of a breach of the peace and 
If that object is not attained by an order 
purporting to be made under the section, 
it must be taken to have been without 
jurisdiction. Non-joinder of persons con- 
cerned ill a dispute whose presence is 
necessary for the purpose of preventing 
an apprehended breach of the peace in- 
volves a question of jurisdiction, and the 
High Court has power to set aside an 
order made in a proceeding under sec. 145, 

Cr. P, Gode^ in which such persons are 
not made parties. Laldhotri Singh v. 
Suhhdeo Narain Singh, 4 0. W. N. 618 ; 
s. 0. I. L, B. 27 Cal, 892 referred to and 
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followed. Anesh Mollah v, Ejahar Uddi 
Mollah ... ... ... 428 

" s, 145 — 

ceeding in respect of several plots of lands 
•^Seperate proceedings^ if necessary — Pre^ 
judioe.^ Where a Magistrate drew up one 
proceeding in respect of several plots of 
lands claimed to be in the possession of 
different persona and the parties were not 
prejudiced by the Magistrate not taking 
separate proceedings bjut dealing with the 
matter in one and the same proceeding ; 
and where the course taken by the Magis- 
trate did not preclude any of the parties 
from adducing evidence in the case con- 
cerning the different plots of land : Held 
—That the procedure taken by the Magis- 
trate did not vitiate the enquiry and the 
order made therein. Iswar Ch under 
Chowdhdry V. Ambica Churn Mazdmdar 544 

— ■■■' — " — — , s. 145 — Dispute 

as to land — Specification of land, if and 
when necessary — Cicil Court decree for 
possession^ Decree, effect of— Magistrate, 
duty of — Procedure.'] Although in a pro- 
ceeding under sec. 146, Cr. P. Code, the 
disputed land should be thoroughly ascer- 
tained by both parties, yet where the 
parties were not at issue upon the ques- 
tion as to what the disputed lands were 
and neither the Court nor any body con- 
cerned in the dispute was under any 
misapprehension as to that point, there is 
no ground for holding that the Magistrate 
who tried the case had no jurisdiction to 
make an order under the section for want 
of proper specification of the lands in 
dispute. The duty of a Criminal Court 
in a case under sec. 145, Cr. P. Code, 
whore there is a decree of a Civil Court 
for possession in respect of the disputed 
land, is to find which party held such Civil 
Court decree, and then to maintain that 
party in possession ; it is not necessary 
that such decree should be a decree for 
possession as between the parties to the 
proceeding under sec. 145, Cr, P. Code. 
Davlat Koer v. Ramessuri Koeri, I. L. R. 

26 Cal. 625, foUbwed. S. Gordon Sims 
u. Johurry Lai. ... ... ... 668 

" '■ M .i..— — ... ^ g, 145 — Trans- 
fer of case tinder sec. I 40 hy District 
Magistrate to another Magistrate to try 
it himself or make it over to another — Valid 
or invedid transfer — Jurisdiction, local — 
Prejudice — Local inquiry hy trying Magis- 
trate.] In a proceeding under sec. 145, 

Cr. P. Code, the second party moved the 
District Magistrate for the transfer of the 
case to his own file, and the Magistrate 
transferred it accordingly to the file of 
the senior Deputy Magistrate at Sudder 
with instruction to “ try it himself or make 
it over to another Magistrate at Sudder,” 
and the senior Deputy Magistrate made 
over the case to a Subordinate Magistrate, 
who tried the case and made an order 
after holding a.’ocjil enquiry himself ; Held 
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— That the fact that the subject-matter 
of the dispute was not within the local 
jurisdiction of the Subordinate Magistrate 
who tried the case would not oust his 
jurisdiction or render him incompetent to 
tr^ the case, provided that he was vested 
with the powers of a proper class; and 
that the order made by him would not, 
on that account, be bad. Sec. 580 (jf 
refers to a case where a Magistrate is not 
r competent, by virtue of the position he 
holds or powers vested in him, to try a 
case of the character referred to in sec, 

145, Cr. P. Code. Sec. 148, Cr. P. Code, 
does not necessarily imply that the Magis- 
trate before whom the case is, may not 
himself hold the local enquiry as is pro- 
vided for in the section. Any mistake 
made erroneously and in good faith by 
one Magistrate in transferring a case under 
sec 146, Cr. P. Code, to another under 
sec. 192, is cured by the provisions of sec, 

629 (f). Ra.t Mohan Roy Chowdiiury v. 
pROSUNNo Chandra Chatterjbb ... 686 
, s. 146-‘‘5 r6. 

ject-mattcr of dispute** meaning of— Whe- 
ther refers to whole subject-rnatier or to oom~ 
ponent parts — Magistrate, jurisdiction of, 
to make jin order under sec. 145 in regard 
to some and an order wider sec, I 46 in 
regard to the remaining plots — Separate 
and distinct subject-matter — DivisihUUy of 
subject-matter — One proceeding in regard to 
to several plots — Irregularity — Prejudice,] 

The expression ” subject-matter of dispute” 
used in secs. 145 and 146 of the Code of 
Criminal Procedure refers to the whole 
or to any component part or parts there- 
of. If that component part is distinct 
and separable from the rest, it cannot 
rightly be held that because a Magistrate 
cannot find possession of one of the com- 
ponent parts of the subject-matter in 
dispute with either party, he is bound to 
attach the whole, although that component 
part is distinct and separable from the 
rest. If the subject-matter in dispute is 
indivisible and must be dealt with as a 
whole, it must be dealt with in such a 
way as to make, in regard to it, one order 
either under sec. 145 or sec, 146 of the 
Code, as the circumstances may require, 
Katras Jherriah Coal Qempany v, Shib 
Krista Daw da Co., I. L. K 22 Cal, 297, 
explained and distinguished Rakhal Das 
Singh and another v. Sheo Pershad Singh, 

24 W. H Cr. 78, referred to. (P«r Taylor, 
j.)— That in this case each separate plot , 
may be regarded as a separate subject- 
matter of dispute and in that case, each 
separate plot might form a separate^ in- 
dependent proceeding ; end the joint trial 
in one proceeding of several such matters 
of dispute would at most amount to an 
irregularity, which in the absence of pre- 
judice shewn, would not vitiate the en-* 
quiry, Itmr Chunder Chowdhry v. Am- 
bioa Churn Majumdar, 6 0. W. N. 644, 
relied upon, Sadab Ait v, ABDtrxi Eabiii 710 
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^ ^ g 145— 2)i,. 

jpufc as to possession of land—PartieSt add- 
ing of--— Previous proceeding — Nev) proceed- 
ing with neio parties added, whether can 
treated as continuation of previous pro- 
ceeding -^Jurisdiction — Prooedurc."] In a 

proceeding under sec. 1 45 of the Criminal 
Procedure Code it is the duty of the 
Magistrate to find out in the first instance * 
which parties are concerned in the dispute 
that has arisen, and to serve his order 
upon such parties and when the matter 
comes before him for trial, he should de- 
termine which of such parties, namely, 
the parties as mentioned in the first para* 
graph of sec. 145 of the Code is in 
actual possession. A Magistrate is en- 
titled to allow a third parly to come in 
in the course of the proceeding only for 
the purpose of shewing that no dispute 
likely to cause a breach of the peace really 
existed or exists. Qtotre— Whether such 
third party should be made a party to 
the^ proceeding. A Magistrate has not 
the power, after recording the proceeding, 
as he is 'required to do under the first 
paragraph of the section, to add, in the 
course of the investigation, any new party 
as concerned in the dispute. Prokib 
Narayan SingJi v. Rajendra Naratjan 
Singh, I C W. N 3 : s c I. L. li 24 
Cal. o5 ; Janoki Nath Roy v The Queen- 
Empress, 8 0. N. N, 329 ; Laldhari Singh 
V. Sukhdeo Narain Singh, 4 C. W. N, 

613 : s. c. 1. L. K. 27 Cal. 892, followed. 

A Magistrate cannot treat a subsequent 
proceeding as a continuation of an earlier 
one and he cannot refer hack to the 
possession held by one nr other of the 
parties upon the date of the earlier pro- 
ceeding in determining which of them 
should be declared to be in possession on 
the date of the subsequent proceeding. 
Bbni Singh v. Umeao Maiito... ... 900 


145 


, s. 146. See s. 

106, 710 


^ 8. 147~Con. 

struction and meaning of •the section — 
Comparison of the language used in sec. 
W (Ao« 7 of 1898), sec. I 47 (Act X of 
im) and sec. 532 (Act X of 1872)— Pre- 
rious law hearing on the subject — Meaning 
of the terms “ such thing shall be done, dro.” 
•^Form of the order— Order whether affects 
persons not partus to the proceedings — 
Magistrate, power of, to order removal of 
obstruction to the enjoyment of right of 
easement — Parties, adding of, in proceeding 
under sec, I 47 , Cr, P, C., legality of.] 
Where it was found that the first party 
had a right to the flow of water for pur- 
^poses of irrigation from a certain channel 
passing through the village of the second 
J^ty who obstructed such flow by erec- 
ting certain bunds : Held— That under 
ifti 147 of the Oriminal Procedure Code 


Page 
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the Magistrate is competent to direct that 
the obstruction be removed. A Magistrate 
is not competent to add parties to a pro- 
ceeding under sec. 147, Cr. P. C , any 
more than he 'is in proceedings under 
sec. 145 of the Code. That the order 
of the Deputy Magistratl so far as it 
purports to affect the persons not ^rties 
to the proceedings under sec. 147 is null 
and void, but that does not render the 
whole order bad and so far as persons who 
are parties to thes proceedings are con- 
cerned it is binding on them. That the 
finding of the Deputy Magistrate “that 
the first party have proved an uninterrupted 
user of water of the .channel for twenty 
years which have they enjoyed as an 
easement aud as of right and that the 
erection of the bunds led to the dispute “ 
is a sufficient finding that the right in 
dispute had been exercised v^ithin either 
of the periods mentioned in the proviso 
to sec. 147, Cr P. 0. Pa8Ui*ati Nath 
Bose v. Nando Lal Bose ... ... 07 

^ ^ 8. lil— Ease- 
ment, right of, obstruction to — Right of 
way, likelihood of breach of the peace con- 
cerning — Exercise of right ivithin statutory 
period — Such thing shall he done, cfcc,,’’ 
meaning of— Order, form of] Where one 
party has a right of way over the land of 
another who obstructs such right by erec- 
ting certain huts and there is a likelihood 
of a breach of tiie peace in consequence 
of such obstruction : Held — That a Magis- 
trate is competent, under the provisions 
of see. 147, Cr. P. Code, to direct that 
the obstruction bo removed. Pasupati 
Nath Bose and anr. v. Nando Lal Bose 
and anr ,60 W. N. 67, followed. Lalit 
Chandra Neooi v. Tarini Perbhad Gupta 886 

— — ^ 8. 148— Cosfs, 

assessment of, without notice to parly agcctcd 
by the order — Jurisdiction — Revision.] A 
' Magistrate is not competent to make an 
order for payment of costs aud to assess 
the same in the absence of and without 
notice to a party who is, by that order, 
made liable for the sam^ Prokash Chun- 
DERSARKARy.RAMPRO.SAD PaTTUCK ... 291 

^ 8. 148. See s. 

146 ... ... ... 680 

^ 8. 162. Sec Pe- 
nal Code, s. 193 ... ... ... 66 

^ 8 . 164. See Cri- 
minal Procedure Code, s. 526 ... 864 

■ — -I I B. 190 — Cogni- 
zance of offence against persons excused hut 
not sent up for trials Refused by trying 
Magistrate to issue processes against such 
accused persons — Transfer by District Ma- 
gistrate of case — Warrants, issue of, against 
accused not sent up^^ Pending case-^ Juris- 
diction.] Where several persons were 
accused of rioting, and only one of the 
accused was sent up by the Police and 
convicted of the offence, and the trying 
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Magistrate, on application made for sum* 
moning the others, refused to summon 
them, and the District Magistrate trans- 
ferred the case to his own file and directed 
the issue of warrants ag&inst the accused 
persons originally charged but not sent 
up for trial r’* Held — That the order of 
the trying Magistrate refusing to summon 
the other accused persons did not finally 
dispose of the case so as to remove it 
from his file altogether ; and the District 
Magistrate had ample jurisdiction to 
transfer the case to his own file under 
sec. 528 of the Criminal Procedure Code. 
Nukheda Singh v. Jiipu Mardan Singhf 
4 O. W. N. 239, referred to and followed. 
That even if the case be treated as not 
pending in the Court of the trying Magis- 
trate at the date of his order refusing to 
summon the other accused persons, the 
District Magistrate had jurisdiction to 
take cogiii/.ance of the case as against the 
other accused persons under sec. 190 of 
the Code. Ayen Maiimad Akand v. The 
King-Empehou ... ... ... 488 

— ' " ■■ ' ' , s. 192, sub- sec. 2. 

See 8. 146 ... ... ... 686 

— — , 8. 195. See Pe- 

nal Code, s. 211 ... ... ... 106 

— 8. 195 — Sanc- 

tion to prosecute /or hrinejing a /also 
complaint — Penal Code (Act XL V of 1860)^ 
sec. 211 — Police-report declaring complaint 
false — Application for enquiry into the 
complaint — Complaint — Judic ial determina- 
tion.’] An application for an enquiry in- 
to their complaint, made by persons in 
shewing cause why they should not be 
prosecuted for bringing a complaint de- 
clared by the Police to be false is in effect 
in the nature of a complaint, and a 
sanction for prosecution for bringing a 
false complaint cannot be given until and 
unless that complaint is judicially deter- ' 
mined. Judicial determination” of a 
complaint does not necessarily mean the 
trial of the persons against whom the 
complaint is mad^ but the final determi- 
nation of the matter of the complaint by 
the officer holding the enquiry, upon 
evidence produced before him. Queen-Em- 
press V. Sham Lall, I. L. R. 15 Cal. 707, 
Sheikh Kutab Ali v. Empress, 8 C. W. N. 

490, followed. Sahikam Agarwalla and 
J iBUN Kamab ... ... ...254 

— — s. 195. See s. 

477 ... ... ... 609,615 

— ' ■ , 8. 203. See 8. 

195 ... ... ... 264 

— , 8.205. SeeVE- 

nal Code, ss. 174, 177 ... .. 181 

, 8. 208. See Cri- 
minal Procedure Code, s, 216 ... 110 

^ 8* 2C9. See Cri- 
minal Procedure Code, s, 486 ,,, 674 
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' , 8. 216 — Com- 

mitment in the absence of accused, whether 
legal — Witness, examination %n the 
absence of accused, if proper — Cross-examu 
nation of prosecution witnesses — Postpone- 
ment, application for^ refusal of -^Transfer 
— Credible information of order of stay of 
proceedings by High Court, procedure oti 
receipt of — Bias — Camdlation of bail and 
remand to custody on application for time 
<* to move for transfer.] It is illegal to make 
a commitment in the absence of the ac- 
cused. A Magistrate acts injudiciously 
in proceeding with a case after he has been 
credibly informed by a telegram from one 
of the accused to his Mukhtear that a 
Rule for the transfer of the case from 
his file and for stay of further proceedings 
had been granted by the High Court. 
liatnessari Pershad Narayan Sing As anr. 

V. Empress, 2 C. W N. 498, referred to. 

It is illegal to examine an additional wit- 
ne.sB in the absence of the accused ; and 
a Magistrate, by refusing an application 
for postponement of a case, further pro- 
ceedings in which have been stayed by 
an order of the High Court, to enable 
the accused to cross-examine the witnesses 
for the ^prosecution with a view to obtain 
before commitment, a cancellation of the 
charges framed against him, and that the 
Magistrate might receive the orders of the 
High Court, and by taking such preci- 
pitate action in the matter shows his 
bias against the accused. It is desirable 
to transfer a case from the file of a Magis- 
trate who on an application made by the 
accused under sec. 626, cL (8), for stay 
of proceedings pending an application to 
the High Court for transfer, immediately 
cancelled their bail and committed them to 
custody. In the matter of Surjya 
Narain Singh ... ... ... 110 

— — — 8 21b^Commit- 

ment, quashing of, when may he made-^ 
Points of law — Statements made by wite> 
nesses^ Absence of evidence to go to a Jury 
— Contradictory statements in cross-exami- 
nation — Penal Code {Act XL V of 1860), 
sec. 195 — False evidence in a judicihl Pro- 
ceeding— IJi^h Court, powers of, to quash 
commitment.] Absence of evidnece to war- 
rant a commitment is a point of law and 
may furnish a good ground for the 
quashing of a commitment. Under the 
present Code of Criminal Procedure a 
Court of Session does not possess the 
power to withdraw a case from the jury 
on any ground whatsoever. Where the 
case is such that the Sessions Judge would, 
if he possessed the power of withdrawing 
the case from the jury, exercise that power, 
the High Court will exercise its powers of 
revision. Joqbbhwab Ghosb v. The Kino- 
Emperor ... ... ... ill 

M — I 8. 282— Under 

sec. 282 of the Criminai Procedure Code 
the Appellate Court has power to ordev a 



Voii. V.] 


INDEX OF CRIMINAL CASKS. 


xiii 


• Page 

Criminal Froeedure Code— 

new trial of a case in making an order on 
appeal. Ootind Prasad Panday v. The 
Empress* Sec Penal Code, ss. 499, 500 ... 819 


284 


■# 


B. 233. See B. 

294, 866 


— ^ fl. 2S4~‘i^owi* 
der of separate and distinct charges — 
Offences unconnected with one another — 
Confession of co-aciyused pleading guilty — 
Corroboration-^ Irregularity — A dmissihility , 
of confession of one acemed against another 
on a different charge — Prejudice.^ A was 
charged with three separate acts of cri- 
minal breach of trust as a public servant, 
under sec. 409, I. P. Code, and B was 
charged with abetting these particular acts 
of criminal breach of trust by A and 
also upon an alternative charge under secs. 

411 and 880, I. P. Code, in respect of a 
document found in his house and entirely 
unconnected with the acts in respect of 
which A WBs charged ; both were tried 
together and A was convicted and sen- 
tenced on his plea of guilt and a con- 
fession made by A implicating B was used 
against B ; B was convicted and sentenced 
separately for abetment of the criminal 
breach of trust by A as also on the 
alternative charge under secs. 4fl and 
380, I. P. Code: Held — That in the absence 
of any corroboration of the confession 
of A relating to the specific acts of crimi- 
nal breach of trust, B cannot be convicted 
of abetment of those acts by A. That 
the finding of the document in the house 
of B cannot by itself form any such cor- 
roboration. That the joint trial of B for 
the abetment of criminal breach of trust 
and for offences under secs. 411 and 880, 

I, P, Code, which were quite unconnected 
with the acts of criminal breach of trust, 
was improper and B was prejudiced by 
such joint-trial by reason of the confession 
of A having been used and treated as a 
substantial part of the evidence against 
him in support of the second charge. 
NiKUNJa Bbhaey Rof v. The Queen- 
Empre^ ... ... ... 294 


' ' ■' , 8. 234 — Joinder 

of a multitude of charges — Jrregularitu 
— Illegality — Trial, illegality in the mode 
of, if curable — Poioer of Appellate or Revi- 
sional Court to cancel illegality and to 
appropriate verdict of jury only to what 
is Ugal-^Functions of Judge and jury,'] 
Disobedience to the express provision of 
the law as to the mode of a trial cannot 
be regarded as a mere irregularity and 
as such is not curable under sec 687 of 
the Pode of Criminal Procedure. The 
joinder, at one trial, of more charges than 
three for offences of the same kind and 
extending over a period longer than a 
year, contravenes sec. 284 of the Code of 
Criminal Procedure and is an illegality not 
curable under sec. 637« When the course 
pursued at the trial was illegal, a Court 
qI Appeal or Revision cannot amend it by 


Oriminal Procedure Code— coniA 

arranging afterwards what might or might 
not have been properly submitted to the 
jury and thereupon support the oonviotion 
or appropriate the finding of guilty to so 
much of it as wKs legal. Meaning of the 
word irregularity discussed,. SmUrthwaite 
v- Hannay, L. R. (1894), A. U. 494, referred 
to Abdur Rahman v. The Empress, 4 C. 

W. N. 667 : s. c. I. L. R, 27 Cal. £89, die- 
approved, N. A. Sdbbamania v* tub 
Kino-Emperor ... ... ... 866 

8. 286. See 

8,234... ... ... ...294 


— ^ ^ g, 260— Comfeu' 

saiion for vexatious accusation — Imprison' 
ment in defatUi of payment of compensation 
— Simultaneous order."] It is only after 
an attempt has been made to realize the 
compensation awarded that a Magistrate 
is competent to pass an order of imprison- 
ment for default. A simultaneous order 
of imprisonment in default of payment of 
compensabiou is illegal. Priya Nath Bose 
V . Roy Basanta Kumar Singh ... 213 


- , g. 250— C07R- 

pensation for frivolous and vexatious Ooou- 
sation, objection against failure to record 
and consider — Simultaneous order of im,' 
prisonmjent in default of compensation,"] 

A Magistrate ought to record and consider 
any objection made and urged by the 
complainant against the making of an order 
for compensation for bringing a frivolous 
and vexatious accusation, and a failure to 
do BO makes the order bad in law. An 
order of imprisonment in default of pay- 
ment of compensation cannot, under the 
terms of sec. 260 pf the Code of Criminal 
Procedure, be made unless and until it is 
found that the payment of the compensa- 
tion cannot be enforced by legal process, 
SuoiiANDi Kolatini v. Dom Kolita ... 2l4 

" ' ' , 8. 260— Cb«i- 

pensation for frivolous and vexatious aocU' 
sation —Iv formation given by a Police eon^ 
stable, whether comes within sec, S50 — Com- 
plaint] Sec, 260 of the Code of Criminal 
Procedure does not apply to a case insti- 
tuted on information given by police-officer 
acting as such. Ramjeevan v, Durga 
Charan^ I. L. R. 21 Cal. 979, followed. 
Sheobaran Ojha V , Nunmonia Doshad ... 87$ 
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s. 252 ... 

Discharge of accused ' 


See a, 6S0 (q) 


Confession 


CoNTXssioir 


8. 

262. 

See 

169 

8. 

268. 

See 

160 

8. 

263. 

See 

457 

8. 

280. 

See 

262 

8. 

310. 

See 

670 

8. 

842. 

See 
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, 8 . 342. See 

8. 626 ... ... ... ... 864 

■ — — ^ g, 403 , See 

Revival OF COMPLAINT, ... ... 169 

8 . 421 — The law 
gives to the Appellate Court the power of 
dismissiug summarily an appeal upon going 
through the judgment, if the Court is 
satisfied that there is no sufficient reason 
shown for the interference of the Appellate 
Court ; and the fapt that the Appellate 
Court admitted one Appellant’s appeal does 
not affect the order summarily dismissing 
another Appellant's appeal. Jagat Clian- 
dra Sarma v. Lai Chand Dass. Sec Penal 
Code, 8S. 161, 266... ... ...832 

^ g. 423. See 

B. 489 ... ... ... ... 330 


^ ^ g, 

of way ^ interference with'^ Order for 'pre- 
serving statu quo ante on eonviotion, if 
proper — Appellate Courts power of, to set 
aside such ordcr—Penal Code (Act XLV 
of 1860), acc. 84 1— Wrongful restraint 
Where a person blocked up a private way, 
along which the complainant had a right 
to go, by raising a wall and was convicted 
of the offence of wrongful restraint under 
sec. 341 of the Penal Code and an order 
was passed by the trying Magistrate direct* 
ing the accused to remove the obstruction 
and not to interfere with the complainant’s 
right of way and, on appeal, the Appellate 
Court set aside the order directing the 
removal of the obstruction and prevent- 
ing the accused from interfering with 
the complaintant’s right : Held — That the 
order of removal of the obstruction was 
a necessary corollary to the previous con- 
viction of the accused and was a proper 
order. That though an Appellate t'ourt 
has, under sec. 428 of the Code of Crimi- 
nal Porocedure, the power of making any 
amendment or any consequential or inci- 
dental order that may be just and proper, 
such Court cannot make an order which 
would make the entire proceeding infruc- 
tuous and absurej. That the order of the 
Appellate Court setting aside the order of 
removal of obstruction was neither prbper 
nor just. Debendea Chandra Chow- 
DHDRY V , Mohini Mohan Chowdhury ... 432 


r II 1 1 ^ g^ 423* See 

Penal Code, ss. 499, 500 ... ... 819 

— ^ g. 432, See 

Penal Code, 88. Ib2, 211 ... ...727 

' — > 8 . 436. See 

Revival of complaint ... ... 169 

— 8 . 435. See 

e.626... ... ... ...749 

^ g, 430 , See 

Revival OF COMPLAINT ... ...169 


, 8. 436-i>i8. 

charge 0 / aceusect of an offence triable €»• 
clusively hy pourt of Se$8ion--^Mi/irderr^ 
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Commitment made hy District MagUtrate^ 
Order him to he committed for trial,'* 
meaning of •^Magistrate, compentenoy of, io 
himself commit'-^ Magistrate power of — JBei- 
dence of witness partly against and parUy 
in favour of accused^Evidcnoe of witness 
as to what he heard from deceased — Hear- 
say evidence — Evidence Act (/ of 187 
secs, 6, 8, II, 7.^.] Under sec. 436 of the 
Code of Criminal Procedure the Sessions 
^ Judge and the District Magistrate have 
co-ordinate powers either to order a com- 
mitment upon the evidence already taken 
or to direct a fresh enquiry. Queen-Em- 
press v. Krishnahhat, I. L, R. 10 Bom, 819, 
referred to it. It is improper to accept 
a portion of the evidence given by a witness 
which is in support of the case for the 
prosecution and to discard or discredit the 
other portions which go against it ; and # 
BO far as the accused is concerned, he is 
entitled to ask the Court to consider all 
the facts deposed to by that witness and 
to shew to the Court that his evidence, 
taken as a whole, is in material contra- 
diction of the evidence of the other wit- 
nesses. A statement of a witness ‘ks to 
what he heard from the deceased when it 
does n,ot relate to the cause of his death 
or the circumstances of the transaction 
which resulted in his death is hearsay 
and is not admissible ; they must be 
proved in the ordinary way, viz., by evi- 
dence of a primary character and not by 
hearsay testimony. The Queen-Empress 
V . SuRENDRA Nath Sarkae ... ... 674 

— ^ g, 437— Pur- 

ther enquiry — Magistrate, po'iver of, to direct 
further enquiry into offences some of which 
formed component parts of an offence of 
which accused was acquitted — Indian Penffd 
Code (Act XLV of 1800), secs. I 47 , 3S3, 342 
--^Rioting, acquittal of — Fresh trial for 
causing hurt.] Where an accused person 
was tried on a charge of being a member 
of an unlawful assembly with the common 
object of assaulting the complaint but 
was acquitted of the offence of rioting and 
subsequent thereto the District Magis- 
trate directed a further enquiry^ into the 
offences under secs. 823 and 342, I. P. Code, 
committed in the same occurrence : Held — 

That the offence under sec, 823, 1. P. Code, 
being one of the offences which formed 
the subject of the previous trial, the 
matter cannot be re-opened until the order 
of acquittal shall have been set aside. 

That no order within the terms of sec. 487 
Or. P. Code, having been passed in respect 
of the offence under sec. 342, 1. P. Code, 
the District Magistrate was not competent 
to order further enquiry In regard to that 
offence. Jalieam Alom Ganbubah v. Raj 
Kumar Umar SiNOH ... ... 72 

^ a, 437 , See R|- 

VIVAL OF COMPLAINT ... ... 169 

8 . 438* See 

B. 146 AND POSSESSION, SUMMARY FINDlKa 

OP ... ... ... ... 71 
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*■' — , S. 439. See Ri- 

VIVAL OP COMPLAINT ... ... 169 

^ 9. 439^ See Rk- 

fOBiiATORT Schools Act ... 210» 211 

^ 9 ^ ^%^-^High 

Churtf power of to deal with accused person 
appealing — Conviction^ setting aside of, 
of accused not appealing while dealing with 
an appeal on hehidf of persons app^ingJ] 

The High Court has power under sec. 439 
of the Code of Criminal Procedure, in a * 
proper case, to deal with the case of ac- 
cused persons not appealing against their 
conviction, while considering and trying 
the appeal preferred by some other persons; 
and cl. (5) of the section does not in any 
way affect the jurisdiction vested in the 
High Court to deal with their case. Bro-i A 


Kakhal Mozomdar V. The Empress 


330 

.n g. 

439. 

See 


B. 526 ... 



749 

1 6* 

Penal Code, 8. 21 1 

476. 

See 

106 


, 8. 476. See Cri- 
minal Proceour Codb, s. 477... 609, 616 

, 8. 476. See 

8. 477... ... . ...680 

^ g. 477—“ May 

commit* meaning of— Procedure to he oh’ 
served under the section — Charge, framing 
of, if essentially and ahsoluUly necessary 
^Preliminary enquiry, necessity of—Pewtl 
Code {Act XLV of I8(i0), secs. 103, 46G, 

471 — Wilful perjury — Forgery — Using a 
forged document Inowimj it to he forged.'] 

Sec. 477 of the Code of Criminal Proce- 
dure is an empowering section, and author- 
ises a Court of Session when an offence 
referred to in sec. 196 of the Code has 
been committed before it or brougt under 
its notice as mentioned in the section, to 
charge the offender and to commit or ad- 
mit to ban and try him upon its own 
charge. The word "may** in sec, 477 
ought Qot to be read as meaning must ; 
there is no warrant for the view that it 
should so read. Having regard to the 
phraseology of the law, if a. Court of 
Session proceeds to take action under 
sec. 477 of the Code, it must in the first 
Instance frame a charge so as to enable 
the accused to know the exact nature of 
the offence he is alleged to have commit* 

Cd ; the Court of Session may then either 
commit the accused for trial before itself 
upon the charge so framed or admit him 
to bail for the same purpose. A charge 
it a ^precise formulation of the specific 
accusation made against a person, who is 
entitled to know its nature at the earliest 
atage* A preliminary enquiry is only 
necessary for the purpose of determining 
^eHier there is a pri^ facie case against 
the person accused ; it is improper and 
illegal for a Sessions Judge to have a person 
iirr49ted and committed to jail in view of 


Oriminal Procednre Oode^contd. 

an enquiry preliminary to commitment 
before a chai ge is actually framed or a 
commitment made. The elements of fraud 
or dishonesty, as explained in the Penal 
Code, must be present in the mind of the 
person accused to bring his act under secs. 

466 and 471 of the l*enal Code. In thr 
MATTER OV W. V. ReILY V. THK KIKG- 
Emperor ... ... ... 609 

g. iri-BaU, 

order for, before commtimenh^Prtliminary 
enquiry — Charge, frarning of, if ahscluidy 
necessary — Jurisdiction — Penal Code {Act 
XLV of mO), sec. 193— False evidence, 
giving of.] Sec, 477 of the Code of Cri 
minal Procedure contemplates that there 
should be a charge upon which the commit- 
ment is based ; in other words, the person 
accused of having c ^mmitted the offence 
should know the specific nature of the 
accusation against him so as to be able to 
answer it. Where an order was made 
directing a witness to give bail before a 
Court of Session, and to appear when called 
upon before such < 'ourt to answer charges 
under sec. 193, I, P. Code, without any 
reference to the specific false statements 
alleged to have been made by the witness in 
the course of a judicial proceeding, it was 
held that the order could not be regarded 
B8 a commitment under sec. 477, Cr. P, 
Code, Such an order is not warranted by 
law and is without jurisdiction. Moiiim 
Chander Mozumdar V. The King-Empbror 616 

; ; , 8 . False 

eiidtnce, giving of — Criminal Procedure 
Code {Act V of 1898), sec. 477Ser.urity to 
appear when called upon to answer charges 
yet to hefranned,] There is no warrant in 
law for an order by a Sessions J udge direct- 
ing a witness alleged to have given false 
evidence in a judicial proceeding before 
him to give security to appear before him 
when called upon to answer charges yet 
to be framed under sec. 193 of the Indian 
Penal ('ode. Kbi8ta Chandra Bhadra 
V. The King-Emperor ... 630 

— 1 8 . in — Commit- 

ment to Court of Session for giving false 
evidence — Preliminary enquiry, if necessary 
— Sessions Judge, jurisdiction or power of, 
as a Court of Appeal to order commitment 
— Difference in procedure between the pro- 
visions of sec. 470 and 477—ApplicahUity 
of the sections— Penal Code {Act XLV of 
I8fl0)t sec. 193— False evidence, giving of] 

Sec. 477 of the Code of Criminal Proce- 
dure deals with cases which transpire before 
the Court of Session itself, and in which 
the Sessions Judge is in a position to 
declare, without any further enquiry, that 
the person against whom action is neces- 
sary under that section has in fact com- 
mitted an offence mentioned in sec. 196, 

Cr. P. Code. The Queen v. Nomal, 12 W. 

R. Or, 69, referred to. Whore evidence 
was given by a witness before a Deputy 
Magistrate, which was in conflict with the 
statements of certain otlier witnesses, and 
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the Deputy Magistrate did not believe the 
statements of that witness, and the Ses* 
sions Judge, on appeal, was inclined to 
take the same view, and committed that 
person to take his trial before the Court 
of Session on a charge of giving false 
evidence in a judicial proceeding: Held 
— That there was no fact before the Ses- 
sions Judge upon wbich he could come to 
the conclusion that the offence of giving 
false evidence had been committed either 
before him or before the Deputy Magis- 
trate. That the only conclusion to which 
he could come was that the offence of 
giving false evidence might have been 
committed before the Deputy Magistrate 
and that the case could not be ripe for 
commitment until a futher enquiry was 
made in the matter and an opportunity 
given to the person to show that his state- 
ments were not untrue to his knciwledge. 

That the section applicable to the facts of 
the present case was sec 476, and that the 
commitment of the Petitioner under sec. 

477 was illegal In the matteb of Umesh 
Chandra Chakra vARTi ... ... 630 

— 8. 511. Con- 
fession ... ... ... 670 

— , 8. 517. See 

B. 623 ... ... ... ... 416 

> "» ^ g, 622— Ordfr 

for restoration of immoveable jiroperty^ 

The term “criminal force” used in sec 522 
of the Code of Criminal Procedure must 
be understood as defined in sec 850 of the 
Penal ( ode and bo justify an order for the 
restoration of possession of immoveable 
property under sec 622, Cr. P. Code, the 
dispossession must have been by the actual 
use of criminal force and not merely by 
the show of such force. Ram Chandra 
Boral V. Jityandria, 2 C. W. N 805 : 8. c. 

I. L, R. 26. Cal. 434, and Ishan Chandra 
Kolia V. Dina Nath Dhadakt 4 0. W. N. 

807, followed. See Penal Code, ss. 114, 

144 ... ... ... ... 260 

" ' ■■■■■■ " , 8. 522 — Posses- 

sion, restoration of, of immoveable property 
^Object and scope of the law-- Jurisdiction 
of Oriminal Court.'] The object of the 
provisions of sec. 622 of the Code of Cri- 
minal Procedure is to enable the Criminal 
Court, by a summary order, to restore the 
state of things which existed at the time 
of the dispossession by the convicted person 
or persons, and the Criminal Court cannot 
go behind the state of affairs at the time 
of the forcible ejectment which led to the 
criminal prosecution. Sub-sec. (2) of sec. 

622 provides that any right or interest 
which a third party may have in the pro- 
perty (»nnot be affected and such third 
party, in the case of eviction under an 
order under sec. 622, must seek his remedy 
in the Civil Court. Narayan Qovind v. 
Visaji, I. L. R. 28 Bom. 494, referred to 
and explained. Rambswar Marwabi v. 
Bibwa Nath Banerjeb 374 


Page 
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^ g, 522. See 

8. 423 ... ... ... ... 82 

r-, 8- 622— 

of property taken by Police as stolen property 
— Adjudication of theft case if absdutely 
necessary before order for disposal of pro- 
perty—Stay of proceedings in case — Speedy 
remedy, whether may justify order made at 
request of parties— Jurisdiction ] A Magis- 
trate has jurisdiction to make an order 
under sec. 528 of the Code of Criminal 
Procedure for disposal of property taken 
charge of by the Police as stolen property 
when he considers that an immediate order 
is necessary to save the property from 
possible loss or decay before a formal ad- 
judication of the case of theft, specially 
when the case has broken down by reason 
of non-prosecution and when both the 
parties apply to the Magistrate for such 
an order. Nasib Ali Mozdmdab Rukh- 
MiNi Mohan Enda ... ... 416 

' ■ - -» , 8. 626. See s. 

215 ... ... ... ... no 

■ , 8. 626. s. 

630 (Q) - ... ...262 

^ - , 8. 626— Charter 

Act (^4 Vict„ Oh, 104 ) — Letters 

Patent, sec, ^9— Case under sec. 145, Cri- 
minal Procedure Code, transfer of — High 
Court, power of, to tranter such oases— 
“Case” and criminal case,** meaning of, 
as used in the Cods, whether co-extensive 
and interchangeable — Bias, reasonable ap- 
prehension of, in an officer trying a case 
— A hsence of reed bias — Expediency of tran- 
sfer — Inconvenience to parties or witnesses — 
Previous law] (Per Ghose, J.) — It is 
doubtful whether the Legislature meant 
to confer on the High Court the power by 
sec. 526 of the Code, of making a transfer 
of a case other than that in which a person 
is charged with an offence. The High 
Court has the power to make an order of 
transfer of a case under sec. 146 of the 
Code, which a Magistrate has tai)ieD cog- 
nizance of, under its general powers of 
superintendence under sec. 15 of tht Charter 
Act. Whou by reason of the words or 
conduct of a Magistrate or Judge before 
whom a case is pending, any party reason- 
ably apprehends that there is a bias against 
him in the mind of the officer concerned, 
it is expedient for the ends of justice to 
transfer the case from his file to that of 
some other ofilcer competent to try it, 
though there may not be any actual bias. 
Queen Empress v. Bhairab Chandra Cha- 
kurbutty, 2 C. W. N. 66; s. 0 . I.^L. R. 

26 Cal. 727, and Dupeyron v. Driver, I. L. 

R. 28 Cal. 496, followed. (Per Tatlor, J.) 

— It is doubtful whether the High Court 
has the power under sec. 626 of the Code 
to transfer cases which do not relate ib 
matters which may strictly be described 
as criminal as relating to a crime or of- 
fence under the law. The High Court<»haa 
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power under eee. 29 of the Lettere 
where the expression ** criminal 
appears without the distinction 
wjioh apparently exisU in tlie Oode ol 
unaiiiiid Procedure in respect of cases tried 
by a (Mminal Court as opposed to civil 
yases. Meaning of “case ” and “criminal 
case M used in the Code discussed. 
LoidT Mohan Moitra v, Mauabaja Subva 
Kanta Aoharya Chowdhry ... 749 

• 

- ♦ 8 . BUB^Tratutfer 

^ pending cam-^AfagistraU taking part 
during investigation by PelUe^Examina- 
non of accused by Magistrate preliminary 
way of cross.examinotionS 
When a Mogiatrate was present at a search 
m^e by the Police during investigation 
and in all probability he came to know of 
some facts in connection with the case 
it is expedient that the case should be 
^ 1 ^ by some other Magistrate. During 
Police investigation the examination of 
an accused by a Magistrate by way of cross- 
examination is improper. (Taylor, J).— 

In the course of Police investigation a 
Mapfistrate is entitled to record under sec. 

164, C. Cr. P., any voluntary statement 
made by an accused i)eraou, but Jie is not 
entitled to examine him in respect of the 
facts of the case. Sec. 842 of the Code 
only empowers a Court to examine an ac- 
cased to explain evidence already reconlcd. 

GyA SfNGH V, MoHAMED SoLIMAN ... 804 

TTorT”’ *• See 

»• ... ... ... 488 

“—■ 77 ; » 528. Sec 

• • ... ... 686 

I S. 6291/1. See 

•‘*146... ... ... ...086 

9 8. 530 (y)— Sum- 
mesrg irtai— (7omplaint disclosing facts eon- 
dituling offence of a graver nature— Process t 
%S9U€ oft for minor offcnccy if proper — Pro- 
cedure^ Jurisdiction of Magistrate--~Cod€ 

<f Criminal Procedure (Act V of 1898), 
sees* ^6$, 630 (q ) — Irregularity or iUegalUy 
’^TroMfer of a case upon ord^ for retrial, 
uMout issuing a rule.] A Magistrate 
is bound to proceed and regulate his 
proceedings at the trial as for the offence 
made up^ of the facts complained of, if on 
the Examination of the complainant, there 
h no reason to believe that the complaint 
* is exaggerated or false and process is issued 
for the attendance of the accused. When 
a Magistrate deliberately disregards the 
oSe&ce actually complained of, it becomes 
no questiou of mere irregularity but his 
prooeeiUDgs are absolutely void under the 
provisions of sec. 630 of the Code of Cri- 
minal Procedure. The High Court without 
ibtiing a rule directed a transfer of the 
Ease to some other Magistrate in ordering 
fE^l. Kaiiash Chundee Pal v. Jotn- 

srt *M ..k M* 262 


Orimfttftl Fxoeedm (tode— 

, 8. 532. See 

»• i86 ... ... ... ... 574 

— — , 8» 637. See 

Penal Code, s, 206 ... ... 201 

_ , 8. 637. See Cri- 
minal Prooedubx Code, s. 146 ... 544 

1 0. 637. See 

». 234 ... ... ... ... 866 

, Oh. XXL See 

Discharge ok accused person ... 467 

———responsibility, Insanity ...665 

0ro88-examination of profieoution wit- 

neSBes— Refusal of application for post- 
ponement. See Criminal PBocrBDUBB Coj)e, 

a. 216 ... ... ... ... 110 

— , question by way of, 

by Magistrate in takiug down statements 
«)f accused persons, preliminary to trial. 

Sec Criminal PnocBuuRB Cook, ks. 164, 842 864 

Culpable homicide not amounting to 
murder. Sec Penal Code, s. 804 ... 708 

Dacoity. 8ec Penal Code, s. SOO ...872 

Dreadly weapon^ possession of— Unlawful 
assembly. 8cc Penal Code, 8, 144 ...260 

Decree of Civil Court, effect of See Crimi- 
nal Pboceduhr Code, s. 145 ... ... 663 

Defamation*— Staiemeut made in a plaint. 

(8cc Penal Code, s. 600 ... ...203 

conviction for, when no charge 
framed for such an offence. See Penal 
Code, F, 600 ... ... 810 

Defraud— Intention. See Penal Code, s. 417 266 

Delusion, mental. Sec Insanity ... ...666 

Discharge of accused person— Roiieariug of 
case by Presidency Magistrate — Presideney 
Magxstraie—^ Warrant oast-— Discharge — Re- 
\ hearing of warrant-ease after discharge of 
accused person— Criminal Procedure Code 
{Act V of 1808), Ch. XXI—Judgvmit] 

{Held by the Full Beu(Jh, Gnosii, J., dis- 
senting)— That a Presidency Magistrate is 
competent to re-hear a warrant-case triable 
under Ch. XXI of the Code of Criminal 
Procedure, in which he has discharged the 
accused person, Queen-Empress v. Dole 
Oobind Dass, 5 C. W. N. 169; Opoorha 
Kurmr Sett v. Probodh Kumary Dassi 1 
C. W. N. 49, approved of. Dwarka NaTh 
Mondul V, Beni Madhub Banerji ... 457 

Disotoce of acensed of aa offeaee exclu- 
almy triabU by Court of SoBsion. 

Bet ObiminaIi Pboogdubb Ooui, s. 486 ... 574 

“Dishoaostly.” rnmning of. See PsMAti Cods, 

89f^ 

DiohoBM^ or fra^uleatly prerentdac 
debt beiag av^ble for eredltoi^ 

Apphctlcm to witbdrAW money paid into 
Court. Bee PbnaI. Code, b, 422 ... 174 
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Disobedience of order of public servant 
lawfully promulgated. Sec Penal 
Code, s, 188 ... ... ... 829 

,, to express provision of law as 

to mode of trial, if irregular or illegal. See 
Criminal Procedure Code, ss. 234, 537 ... 866 

Dispute as to possession of land. See 

Crininal Procedure Code, s. 145 ... 900 

District Magistrate, commitment made by. 

Criminal Procedure Code, b. 436 ... 574 

I — j competency of, to him- 

self commit. Sec Criminal Procedure 
Code, ft. 436 ... ... ... 574 

Dasementi right of, obstruction to — Right of 
way. See Criminal Procedure Code, 

8. l47 ... ... ... 836 

Embankment, public — Cutting through or 
destroying such — Made or erected — Sand- 
bank, natural. Sec Bengal Embankment 
Act, 8. 77 ... ... ... 108 

Endorsement — Warrant. Sec Criminal Pro- 
cedure Code, s. 79 ... ... 447 

Escape from lawful custody. See Penal 
Code, 8. 224 ... ... ...289 

Evidence, absence of, to go to a jury — Com- 
mitment. Sec Criminal Proobdurk Code, 

8. 216 ... ... ... ... 411 

Evidence Act (I of 1872)« See Evidence oe 
witness ... ... ... 574 

— ^ g. 35 . See Penal 

Code, 8. 193 ... ... ... 65 

j g. 9[, Sec Con- 
fession ... ... 670 

, 8. 114 {h). See Ac- 

COMPLICE ... ... ... 517 

- — , 8. 133. See Ac- 
complice ... ... ... 517 

Evidence— General repute. See Criminal 
Procedure Code, s. 110, cl. ( / ) ... 249 

, of accomplice — Corroboration. See 

Accomplice «... ... ... 617 

witness partly against and partly 
in favour of accused — Hearsay evidence. 

Set Criminal Procedure Code, s. 436 ... 674 

Examination of accused to prove previous 
conviction. Confession ... ... 670 

' by Magistrate 

preliminary to trial by way of cross-exami- 
nation. See Criminal Procedure Code, 

B. 842 ... ... ... 864 

False evidence, intentionally giving, in a 
judicial proceeding. See Penal Code, 

8. 193 ... ... ... ... 66 

*' See Penal Code, r. 193 and Criminal Pro- 
cedure Code, s. 215 ... ...411 

See Criminal I^rocedure Code, s. 477 ...* 616 


IVOL. V. 

Fags 

False evidence— conid. 

■ ' ■' ■ given before a Sessions 

Judge. See Criminal Procedure Code, 
8.477... ... ... ...680 

— n Magistrate, 

commitment for, to a Court of Session. 

See Criminal Procedure Code, s. 476 ... 630 

* information to Police, of an offence, order 
for prosecution for. See Penal Code, s. 

211 ... ... ... ... 106 

—I ■ — public servant, whether 

non-furnishing of correct statements in 
response to a call under sec. 9 of the Land 
Acquisition Act, amounts to. See Penal 
Code, ss. 174, 177 ... ... 131 

■ — - with in- 

tent to use his lawful power to the injury 
of another. See Penal Code, s, 211 ... 727 

Fine for cattle trespass, legality of. See 
Cattle Trespass Act, s. 22 ... ... 82 

First offence. See Reformatory Schools 
Act, 88. 8, 16 ... ... ... 211 

Forgery, charge for. See Criminal Proce- 
dure Code. s. 477 ... ... 609 

See Penal Code, s. 467 * ... 897 

Fraudulent or dishonest intention. Sec Penal 
Code, sf 422 ... ... ... 174 

removal of property to prevent 

seizure in execution of decree. See Penal 
Code, b. 206 ... ... ... 291 

“ Fraudulently,” meaning of, Sec “Penal 
Code, .ss. 24, 26 ... ... 897 

— distinction in meaning be- 

tween dishohestly and. See Penal Code, 

SH. 24, 25 ... ... ... 897 

Fresb trial for causing hurt, on acquittal 
of charge of rioting, whether proper. See 
Criminal Peooedure Code, s. 437 j ... 72 

Full Bench, reference to, upon a point raised 
before prisoner called upon to plead — Re- 
ference whether may be made by a Judge 
presiding at the Sessions.] A Judge pre- 
siding at the Sessions has no power to 
refer to a Full Bench a point of law raised 
before the accused is called upon tb plead. 

See Hevival'op complaint by Presidency 
Magistrates. Empress v, Dolr Qobind 
Dass ... ... ... ... 169 

Further eiKluiry into offences that are com- 
ponent parts of offences of which accused 
was acquitted See Criminal PROOSDrRB 
Code, b. «37 ... ... 72 

Gambling Act (II, B. 0. of 1867), ss. 1, 6- 

Oambling in a common gaming house^Como 
mon gaming house^Private houae-^Coine 
and cowries^ if and when inatrumenta of 
gambling — Preaum^tion— -Inference.'] Coins 
and cowries are not necessarily implementa 
of gambling but they become '^instruments' 
of gaming” within the meaning of the 
Gambling Act (II, B. C. of 1867) if they 
are found to be used for that puigooae* ^ \ 
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Gambling Atfl—eontd. 

house cannot be considered as exclusively 
private in its character which is used for 
the purposes of gaming by a large party 
of people of different social position and 
standing who would not ordinarily be 
friends or guests of the owner. Sec. 6 of 
the Gambling Act raises a presumption 
•that a house in which such articles or in- 
struments are found is a common gaming 
house within the meaning of the Act. 

. Ambit Szboh v. The King-Emverob ... *503 

■ ” in a common gaming house. Set 

Gambling Act, ss. 1, 6 ... ... 503 

Gaming honse. See Gambling Act, bs. 1, 6... 503 

Good behaviour, security for. See Criminal 
Procedure Code, b. 109 ... ... 28 

Hackney carriage, keeper of — Meaning. See 
Bengal MuNicirAL Act, s. 263 ... 381 

High Court, jurisdiction of, to consider le- 
gality of conviction, if affected by sec. 16 
of the Reformatory Schools Act. Sec Re- 
formatory Schools Act, ss. 8, 16 210, 211 

' ' -■ ■■ , power of, to alter sentence passed 

on a youthful offender. See Rkfoilmatory 
Schools Act, ss. 8, 16 ... ... 211 

— ' , to deal with accused person 

not appealing. Sec Criminal Procedure 
Code, s. 439 ... ... ... 330 

— .11 ■,■■1 ^ to quash commitment. 

See CitfMiNAL Procedure Podk, s. 215 ... 411 

, to transfer cases under 

sec. 146, Cr. P. Code. See Criminal Pro- 
cedure Code, s. 626 ... ... 749 

Hurt caused to persons not for the purpose 
of committing theft. See Penal Code, 
s. 390... ... ... ...372 


Identification of land. Criminal Pro- 
cedure Code, b. 145 ... ... 563 


Illegality in the mode of trial, whether 
curable under sec. 537, Cr. P. Code. See 
Criminal Procedure Code, bs. 234, 537 ... 866 


irregularity distinguished and 

explained. See Criminai Procedure Code, 
ss.284f537 ... ... ... 866 

* Imprisonment in default of fine. Sec 

Cattle Trespass Act, s. 22 ... — 32 

— ^ Simultaneous order of, in de- 
fault of payment of compensation, if and 
when may be awarded. See Criminal Pro- 
CBDURB Code, s. 250 .« 213, 214 


Inference— Presumption. See Gambling Act, 
B. 6 

Information given by a Police constable, 

if a complaint. See Criminal Procedure 
Code, s. 260 

Insanity) pica of— Criminal responsibility— 
t^nsoundness of mind — SuUen dispozitwn— 
Ineanity of other members of the family of 
the accused^ Bight and wrong, knowledge 
cf^Ddueion, mental-^Demearwur and con* 
dvSt of accused at the trial^Medical obser^ 


503 


370 
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Insanity— oottfd. 

nation, if neoessary^Penal Code (Jet XZV 
of 1860), secs* 84t S08^MurderJ} Where 
the plea of insanity is taken on behalf of 
an accused person, the question that arises 
is not whether at the time of the trial the 
man was of unsound mind but whether 
he was so at the time of the comraissiou 
of the deed, and whether by reason of that 
unsoundness of mind he was incapable of 
distinguishing between right and wrong. 

The criminal responsibility ^ of a person 
suffering from an insane delusion and com- 
mitting an offence in consequence thereof, 
depends upon the nature of the delusion ; 
if the man was labouring under a partial 
delusion only and was not in other respects 
insane, he must be considered to be in the 
same situation as to responsibility as if the 
facts with respect to which the delusion 
existed were real. Queen- Empress v. Kedar 
Nasyer Shah, I. L. R. 23 Cal. 604, and 
In re AENaghten, 10 Cl. & P. 200 (6 C. 

W. N. cxciv), referred to. The estimate 
of the guilt of a person suffering from and 
acting under the influeuce of a delusion 
must bo made upon the basis of the ac- 
tual existence of the facts in regard to 
w'hich the delusion existed ; and whether 
the person was under a misapprehension 
in regard to the delusion or not, his cul- 
pability would be the same. Ghatu Pra- 
MANiK V* The King-Emreror... ... 665 


Intention to defraud— Cheating— including 
in a bill, an article not supplied — Payment 
of the bill in part. See Penal Code, b. 417 256 


deceive and to cause 

wrongful loss. See Penal Code, ss. 24, 

25, 471... ... ... ... 897 

Investigation, Magistrate taking part during 
Police — Transfer. See Criminal Proce- 
dure Code, b. 526 .. ... ... 864 

Irregularity or illegality, issue of process 
for minor offence when complaint discloses 
graver offence. Sec Criminal Procedure 
Code, s. 530 ... ... 262 

* ■' ' not material and curable. See 

Criminal Procedure Code, b. 145 ... 710 


^ meaning of. Sec Criminal Pro- 
cedure Code, bs. 234, 587 ... ...866 

Joinder of separate and distinct charges 

— Offences unconnected with one another. 

See Criminal Procedure Code, b. 234 ... 294 

■ — charges. See Criminal Procedure 

Code, ss. 284, 637... ... ... 866 


Joint trial of offences of giving false in- 
formation to a Collector against lessor and 
lessee, if proper. See Penal Code. ss. 174. 

177 ... .. ... 

Judgment — Re-hearing of warrant-case after 

discharge of accused— Presidency Magis- • 
trate. Discharge or accused ...457 
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Page 

Judicial determination— False complaint— 
Police report. &e Ceiminal Pbocbduee 
Code, s, 196 ... ... ... 264 

notice of Rule issued by High Court. 

See Ceiminal Pbocedube Code, b. 526 ... 110 

■ proceeding, whether includes en- 

quiry made by a Magistrate. See Penal 
Code, s. 193 ... ... ... 66 

Jurisdiction — Assessment of costs in case 
under sec. 146, Cr. P. Code, without notice 
to party affected thereby. See Criminal 
Procedure Code, 8.^148 ... 291 

* , Cognizance of offence against 

persons not sent up for trial. See Crimi- 
nal Procedure Code, b. 190... ... 488 

„ ■ ^ Framing of charge— fommit- 

meiit. See Criminal Procedure Code, 
s. 477 ... ... ... 609, 616 

^ Prosecution for false complaint. 

Sec Penal Code, 8. 211 ... ... 106 

■ M Order under sec. 146, Cr. P. 

Code. See Criminal Procedure Code, 
8.145... ... ... ...105 

— ' uf Criminal Court — Order for res- 

toration of possession of immoveable pro- 
perty. See Criminal Procedure Code, 

s. 622 ... ... ... ... 874 

■ ■■I—.. — , of High Court to revise or con- 

sider legality or propriety of conviction sen- 
tence or order, if affected by sec.. 16 of the 
Reformatory {Schools Act. See Reforma- 
tory Schools Act, ss. 8, 16 ... 210 211 

— -.-...-I. . . M . ... Sec Criminal 

Procedure Code, s. 146 ... ... 428 

to transfer cases 

under sec, 146, Cr. P. Code. See Criminal 
Procedure Code, b. 626 ... ... 74.9 

— — - — of Magistrate to require security 

for good behaviour — Residence outside local 
jurisdiction. Sec Criminal Procedure 
Code, s. 110 ... ... ... 29 

I — to issue process 

for minor offence when complaint discloses 
graver offence. Ste Criminal Procedure 
Code, s. 530 ... ... ... 262 

- - ■ — to take fresh pro- 
ceeding for removal of nuisance. See Cei- 
.minal Procedure Code, s. 133 ... 113 

II I '> ■■ — ■ — ■ to make order as 

to disposal of property. See Criminal Pro- 
cedure Code, ss. 617, 623 ... ... 415 

.1 I — Apprehension of 

breach of the peace. See Criminal Proce- 
dure Code, s. 145 ... ,.. 428 

— — — to transfer cases 

under sec. 146, Cr. P. Code. &e Criminal 
Procedure Code,b3. 146, 628 ... 686 

— — - — — . See Crwma^ 

Procedure Code, b. 146 ... ... 710 

to add parties, to 
allow third parties to come in and to treat 
subsequent proceeding as continuation ol 
previous one. Sec Criminal Procedure 
Code b. 146 ^ ... ... 900 
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Jury, opinion of— -Nuisance. See QmuiMiJf 
PROCEDURE Code, b. 183 ... 566 

— lunotions of, assumption by Judge of. te 
Criminal Procedure Code, sb. 284,587 ... 866 

— verdict of, power of Appellate Court to 
maintain, by sifting illegalities. See Crimi- 
nal Procedure Code, ss. 234, 587 ... 866 

Laud Acauisition Act (I of 1894)« 8S. 9, 1(K 

See Penal Code, ss. 174, 177 ... ... 126 

Landlord) absentee, whether liable when not 
^ committed by his agent. See Penal Code, 

8. 164 ... .. ... ... 771 

Legal Practitioners Act, ss. 18, li—lsgal 
Practitioners Act iXVIJI of 187$), as 
amended hy {Act XI of 1896), secs. 13, 14“^ 
Professional misconduct — Grossly vmynypBr 
CMiducl — Legal practitioner adtdsing pay^ 
ment of t/wney to witness to speak the truth 
or to prevent giving false evidence-^Palse 
statements hy legal practitioner in letter to 
induce speedy rimittance jor such pilose.) 

A legal ijractitioner by paying or offering to 
pay money to a witness to induce him to 
speak the truth or to prevent him from 
giving false evidence may not be guilty 
of any offence criminally punishable but 
is guilty of unprofessional conduct. A 
legal practitioner in pressing his client for 
the payment of money to a witness to in- 
duce him to keep back unfavourable evi- 
dence is guilty of grossly improper conduct 
in the discharge of bis professional duties 
within the meaning of sec. 1 4 of the Legul 
Practitioners Act. In the matter ob Niii- 
tya Oop-AL Sp:n ... ... ... 46 

Practitioners Act (XVl/I of 1879), as 
amended Ijy {Act XI of 1806), secs. IS, sub- 
sec. (f 1 , 14 — Pleader, when he does something 
as a litigant or meviher of the public ana 
not as pleader, if to he regarded as profes* 
sional misconduct — “Any other reasonaUe 
cause,** construction of] An allegation, 
made by a pleader as a Defendant in a suit 
and not as a pleader, that the Plaintiffs 
had bribed some officer of the record-room 
to tampOT with certain documents psodueed 
at the instance of the Plaintiff did not 
amount to profec sional misconduot. That 
in the words ** any other reasonable cause” 
in sec. 13, sub-sec. (/), of the Legal Prac- 
titioners Act, the expression ‘ other” means 
“other” **eJuB dem generis,** that is, tf the 
class or description of misconduct which is 
referred to in the preceding sub- sections, 
that is to say, professional misconduct. 

The Legal Practitioners Act is aimed sgMDCt * 
the misconduct of legal practitioners in 
relation to their professional duties and not 
in relation to other matters. 

MATTER OF JOQENDBA NaRATAK BoSE 48 

Letters Patent, S. 29- Transfer of ease under 
sec. 146, Cr P, Code---Power of Bigh Come 
Jurisdiction, Se» Criminal pRogEpoar 
Cope, b. 526 Ml% 749 

LiCMU,—lifilkin»n— Keeper of hackoe, euv 

riage. 8tt Smioaii MraiciraL Act, a. 999 881 
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Local 0naairy4>ytrybgMBgiitr«iw. SmCu< 
MiNix Pbockduri Core, s. 145 ... 686 

yiaglstrate, duty of, with regard to decrees 
of Oiyil Court. See Penal Cork, s. 841 ... 215 

■ ' ' See Criminal Proce- 

dure Core, s. 145 ... 666,900 

, jurisdiction of, to assess costs in 

cises under sec. 145, Cr. P. Code, without 
notice to party affected thereby. See Chi- 
MiNAD Procedure Code, s. 148 ... 291 

, to take cogniz- • 

ance of offence against persons not sent up 
for trial. Sec Criminal Procedure Code, 
s 190 ... ... ... ... 488 

■ M . to take fresh 

g roceedings for removal of nuisance. See 
Iriminal Procedure Code, s. 133 ... 173 

■ w I — ■ — ■ ■, to prosecute for 

false complaint. See Penal Code, s. 211 106 

to make order 

tinder secs. 146, 146, Ci’, P. Code. See 
Criminal Procedure Code, s. 145 ... 105 

III ■ , to order restora- 

tion of immoveable property. Sec Criminal 
Procicdure Code, 8. 522 ... ... 374 

to require secu- 
rity for good behaviour — Residence outside 
local jurisdiction. Sec Criminal Proce- 
dure Code, s. 110 ... ... 29 

■ — ■ " ■■■■, to issue process 

for miner offence when complaint discloses 
a graver one. Sec Criminal Procedure 
Code, 8. 530 ... ... ...252 

■ , to make order as 

to disposal of property. See Criminal 

Procedure Code, as. 517, 523 ... 416 

■ — . See Criminal 

Procedure Code, s. 145 ... 428, 710 

■ , to transfer cases 

* under sec. 145, Cr. P. Code See Criminal 
Procedure Code, bs. 146, 528, 629 (q) ... 686 

II . ■ ^ to add parties to 

allow third parties to come in, and to treat 
Bubseqffent proceeding as continuation of 
previous one. See Criminal Procedure 
Code, 8? 146 ... ... ...900 

—I. I ^ Presidency, jurisdiction of, to re- 

vive complaint. See Revival or complaint 169 


to re-hear warrant-case after discharge of 
accused person. Sec Disoharqe or accused 457 

COnunlt/* whether means “must” 
oemmit-p-Meaning of. Criminal Pro- 
Ci»uEB Code, s. 477 ... ...609 

Medieal observation, if necessary. Sec Ik. 

HKITY, n.EA or ... ... ...666 

Mflkman*” meaning of. See Bengal Huni- 
giTAL Act, s 263 ... ... 881 

Minor OffenCOi i^^ue of process for, when 
comidaint discloses graver one. See OaiMl- 
wA Trocbdubb Code, s. 580 •... 262 
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Mieeenduett professional. S$e Lbgai» Pjeu<k 
T iTioNBBS Act, bs. 18, 14 •• 46 

Misjoinder of ebarges. See CMmKAX, Fbo 
CEDUBE Code, bs. 284, 587 ... ... 866 

Murder, not amounting to homicide. See 
Penal Code, b. 804 ... ... 705 

Non-attendance in person in obedience of 
summons to attend Court, if amounts to 
contempt of Court. See Penal Code, ss. 
174,177 ... ... ...181 

Non-famisliing of corroet statemonts in 

response to a call under see 9 of litnd 
Acquisition Act, if amounts to false in* 
formation to public servant. See Penal 
Code, ss. 174, 177 ... .. 181 

Notification of contents of warrants if 
necessary. See Penal Code, ss. 225B, 853 848 

Nuisance, removal of — Proceeding previously 
dropped, revival of. See Criminal Proce- 
dure Code, s. 183 ... ... 178 

— ■ ■ ■■ I public. Sec CumittAL Procedure 
Code, s. 188 ... ... 566 

Obstructing and assaulting public servant 
in execution of duty, resistance to unlawful 
arrest if amounts to. See Penal Codb, bs. 

147, 149, 858 ... ... ... 184 


or resisting public servant in dis- 
charge of duties. See Pbnal Code, s. 22SB 848 

Obstruction to public pathway— Decree of 
Civil Court. See Penal Code, s. 841 ... 2l6 

to public servant in execution of 
duty. See Penal Code, ss. 225 B, 858 ... 413 

Onus of proof— Possession of land. See 
Penal Code, «. 148 ... .,.868 

- ' i Validity of warrant. See 

Criminal Procedure Code, s, 76 and 
Penal Code, ss 225B, 858 ... ... 418 


See Penal Code, s. 2U ... 106 

Order, form of, in proceeding under sec. 147, 

Cr. P. Code. See Criminal Proceddbe 
Code, s. 147 ... , ... ... 67 

Owner of land, liability of, when riot is 
apprehended or committed on his land. 

Penal Code, 8 . 154 ... ... 771 

Parties, adding, power of, in proceedings under 
sec. 147. See Criminal Procedure Code, 
s 147 .. ... ... ... 67 


■ . of, Itt COttfSe 0£ prQOSedUlg 
under sec. 145, if legal. Bee CaniiMAa 
Procedure Code, 8.146 ... 000 

and witnesses, distinction between 
statements made by. dee Pbnad CoDK. B. 

500 ... ... 29 

— , non- joinder of. See Obiminae Pro- 
cedure Code, b. 145 ... ... 428 


— — , order aninst, not proper parties, 
effect of. Bee Cbimikad Procedure Code, 

«. 147 M. ^ ... 67 
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Pmsl Code (Act XLV of 1860). s. 

See 8. 206 ... ... ...291 

■ — I S. 20. See s. 206 ... ... 291 

... ^ B. 24. <Stc ss. 407. 471 ... 897 

^,8.26. See B8. 467, 471 ...897 

— , 8. 84. See Insanity, plea op... 666 

B, 114. See Penal Code, s. 144 260 

,8.141. Sees. 147 ... 31 

, 8. 143. See s. 841 215 

■I — , 8. 143— Unlawful assembly — Pos- 

session of land, question of— Onus of proof 
— Prosecution, duty of, to prove facts — Pre- 
svmpiwn.'\ Where some persona were ac- 
cused and charged with having come upon 
a piece of land with a large number of 
people and committed mischief in respect 
of some indigo crops said to have been 
raised upon it by the complainant’s tenants, 
and the accused pleaded that they held 
the land from some time before, and in 
proof put in road -cess return filed by the 
complainant shewing that the accused were, 
at the date the return was filed, in posses- 
sion of a larger plot of the land of which 
they claimed the land in dispute to be a 
part : Held — That the presumption as to 
the possession of the disputed laud was in 
favour of the accused and that it was for 
the prosecution to prove that the accused 
gave up possession of the land of which 
they bad held previous possession or that 
• they held some other lands in the same 
village which were mentioned in the road- 
cess return before any conviction could be 
had of the accused. Biku Koer ti. W. J. 
Marshman ... ... ... 368 

, 88. 114, 144 — Possession of dead- 
ly weapon, if necessary to render each 
•member of unlawful assembly liable for 
offence under sec, 144 — Criminal Procedure 
Code {Act V of 1898), secs. 106, 622— 
Binding down to keep the peace, order for — 

** Criminal force,** meaning of'— Order for 
restoration of immoveable property.'] When 
one person instigates another to join an 
unlawful assembly armed with a deadly 
weapon and afterwards joins the unlawful 
assembly himself, he may be punishable 
under see. 144, 1. P. Code, read with sec* 

114, even though he was not himself armed 
with a deadly weapon. Sec. 106 of the 
Code of Criminal Procedure may apply to 
a case in which armed men are assembled 
with the intention of committing a breach 
of the peace but no breach of the peace 
occurs because the assembly does not go so 
far* The term ** criminal force ** used in 
sec. 622 of the Code of Criminal Procedure 
must be understood as defined in sec. 860 
of the Penal Code and to justify an order 
for the restoration of possession of im- 
moveable property under sec. 622, Or. P, 

Code, the dispossession must have been by 
the actual use of criminal force and not 
merely by the shew of such force. Ra/m 
ghmdra Boral v, fiiyandria, 2 C, W, N, 


Penal Qade'^contd, < 

805: s. c. I. L. R. 26 Cal 484 ; Jshan 
Chandra Kolia v. Dirui Nath Bhadak, 4 0. 

W. N. 307, followed. Sbihabi Shomb v. 

Lal Khan ... ... 260 

^ , 8. Theft-— Rioting — C<m- 

mon object charged, when disbelieved, finding 
by Appellate Court of a different, if proper 
— Unlaivful assembly. 1 If the commbn 
object fails and the substantive charge is 
disbelieved the accused should be acquitted* 
c It is not proper for an Appellate Court, 
while disbelieviug the alleged commom 
object of an unlawful assembly to find out 
a different common object regarding which 
the accused were never called upon to 
plead nor tried and to affirm the convic- 
tion. Rahimddoi V . Asgabali ... 81 

— , 8. 147. See Criminal Prooe- 

HUEE Code, s. 437 ... ... 72 


, 8. 147 — Rioting— Obstructing and 

assaulting a public servant in the execution 
of his duty— Police Act ( V of 1861), secs. 17, 

19 — Refusal to accompany a police- officer to 
police-station to receive appointment and 
badges of special constables, if refusal to 
serve as such — Arrest made on such refusal, 
if lawful.'] Refusal to accompany a police- 
officer to the police-office situated at some 
distance not for any purpose of Police duty 
but simply to obtain the authority of ap- 
pointment to serve as special constables 
and the necessary badges and arms does 
not amount to a refusal to serve a's special 
constables and it does not constitute an 
offence under sec. 19 of the Police Act. An 
arrest made by a police-offeer on such a refu- 
sal is not lawful and any resistance offered to 
such an arrest does not amount to an offence 
under sec. 853, I. P. Code. When a large 
number of men assemble with the common 
object of assaulting or using criminal force 
to police-officers and of resisting any action 
on the part of the Police end an unjustifi- 
able assault takes place in the attempt 
of the Police to make an arrest which may 
not be lawful, the persons assembled may 
all be properly found guilty of rioting. 
Queen- Empress v. llalip, I. L. R, 18 All. 

246, referred to. Chunder Koomdr Sen v. 
Empress, 8 C. W* N. 605, explained and 
distinguished. Nowbangi Singh v. The 
Queen-Empress ... ... ... 13 

,8.147. See 8, 224,., ..289 

— " ■-'■■■ , 8. 149. See s. 147 ... ... 134 

■ ■ ■■ — ■* , B, IB&^Owner of land, liability 

of, when riot is apprehended or commitled 
on his land — Absentee landlord, whether 
liable for the acts both of commissioA and 
omission of his agenls— Scope of the section.] 
Knowledge on the pari of the owner or 
occupier of the land of the acts or inten- 
tions of the agent is not an essentiaC 
element of an offence under sec. 154 of the 
Penal Code, and he may be convicted under 
the section though he may be In entire 
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ignorance of the acts of his agent or 
manager. (Per IUmpini and Pratt, JJ.) 
—An owner of occupier of land is liable 
for the acts of omission and acts of com* 
mission, not only of himself but of his 
agent or manager; and sec. 154 of the 
Penal Code makes no distinction between 
a^ts of omission and acts of commission 
on the part of the landlord’s agent. The 
provisions of sec. 154 of the Penal Code 
are intended to impose on non-resident • 
landholders and their agents the duty of 
maintaining the public peace and preven- 
ting unlawful assemblies and riots on their 
estates and to render the former liable for 
any dereliction in the discharge of his duty. 
QAuen- Empress v. Payag Swgh, I. L. R. 12 
All. 550, referred to and followed. Queen 

V. Hurnath Roy^ 3 W. R. Cr, 54, In the 
wiaWc*- of Radha Nath Ohowdhry, 7 0. L, 

R, 289, Queen v. Suroop Chundcr Paul^ 12 

W. R. O. 75, and Tarakant Das v. Queen- 

Empress^ 4 C. W. N 691, referred to and 
explained. (Per Amber J.) — Sec. 164 

of the Penal Code contemplates three 
different breaches of duty, inc., (a) omis- 
sion lo give notice of, (6) abstention from 
preventing and (r) negligence to suppress 
an unlawful assembly or a riot, « Penal 
provisions are to be strictly construed, and 
liability to punishment for the neglect of 
a statutory obligation cannot be extended 
by inferential rea.soniiig. The Penal Code 
makes distinction between the commis- 
sion of a criminal act and the neglect of 
a duty. There is nothing in the law which 
makes owners of properties liable for the 
criminal acts of their agents and servants 
except on the ground of abetment. It 
would be straining the law to make an 
absentee owner of land, who has himself 
no knowledge of the occurrence, liable for 
not giving information of the riot that has 
taken place if his agent takes part in it, 
and as a rioter, actually taking part in it, 
does not give notice of it to the Police. It 
is the agent on the spot who is primarily 
responsible for the duty of giving notice to 
the Police, and his failure makes the owner 
liable f orchis neglect ; but a charge of neg- 
lect assumes that the agent is Mot directly 
concerned in the commission of the offence ; 
if he is so concerned it ceases to be neglect ; 
it then becomes a substantive crime, 
Quieen-Empress v. Payag Singh, I. L. B. 12 
All. 660, dissented from. Kazi Zeanuddin 
Ahmed v. The King-Emperor ... 771 

— ^ g, 161 — Receiving illegal grati- 
fication as a public servant — Gratification 
received partly on one day and partly on 
another-^Ceyntinuous offence— Conviction for 
separate offences, if proper — Criminal Pro- 
cedure Code {Act V of 1898), see. 4^1 — 
Summary dismissal of appeal oj accused, 
Unolity of, on admission of appeal of ca- 
roused,'] Where a certa'n sum of money 

is paid to a public servant as illegal grati- 
fication on one day and a certain sum on 
anodier day for the same purpose, the 
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offence of receiving illegal gratification be- 
comes a continuous offence and there ouglit 
not to be seperate convictions for offences 
under secs. 161 and 165 of the Penal Code 
for the same offence. The law gives to the 
Appellate Court the power of dismissing 
summarily an appeal upon going through 
the judgment, if the Court is satisfied that 
there is no sufSciont reason shown for the 
interference of the Appellate Court; and 
the fact that the Appellate Court admitted 
one Appellant’s R})petfl does not affect the 
order summarily dismissing another Appel- 
lant’s appeal. Jagat Chanpra Sabma v, 

Lal Chand Da8 ... ... 832 

, g 186. See s. 161 ... ... 882 

— , 8. m-^Land Acquisition Act 

(/ of 1894), ‘^1 10— -Code of Crimiiyal 

Procedure {Act V of 1898), sec. 20^} — Giving 
false information to a public servant, ichcther 
non-furnishing of correct statements as to 
names and interests of persons, amounts to — 
Contempt of Court, whether non-attendance 
in Court in obedience of summons to attend 
Court, amounts to — Notice to persons interest- 
ed inlands of intention of Government to take 
lands for qmblic purposes — Joint trial.] A 
Deputy Collector made a complaint against 
the lessor and thellessee of some lands taken 
up under the Land Acquisition Act that 
they had given false information in certain 
writton statements that they made to the 
Collector in response to a call from him 
under sec. 9 of the Land Acquisition Act 
(I of 1894), but did not put in either with 
his written complaint or at the time of jiis 
examination by the Magistrate before whom 
he made the complaint, the written state- 
ments upon which he desired to proceed 
and the Magistrate issued processes for 
the attendance of the accused to answer 
a charge under see. 177, I. P, Code, and 
sec. 10 of the Land Acquisition Act ; on 
the day fixed for trial the lessee appeared 
and appearance was made ou behalf of the 
lessor by liis mukhtear who asked the 
Magistrate under sec. 206 of the Code of 
Criminal Procedure to dispense with the 
personal attendance of tha\ accused, which 
the Magistrate refused to accede to, and 
called upon him to show cause why he 
should not be prosecuted for contempt of 

Court under sec. 174, 1. P. Code : IlAd 

That in the absence of the wi itten state- 
ments on which the proceedings were 
founded and in the absence of any reference 
as to the particular statement or state- 
ments on which the accusation was made 
the Magistrate should not have issued 

processes against the accused, and that his 
action in the matter was without proper 
discretion, and that the complaint is 
and should not be allowed to proceed in 
its present form. That the lessor accused 
having made an appearance, though not a 
personal appearance on service of summons, 
and his having moved the Superior Courts 
against the proceedings of the Magistrate 
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thould not have been regarded as an offence 
under aec. 174 of the Penal Code, and that 
the Magistrate’s proceedings were mis- 
conceive and that they should cease. 
That the proceedings in the civil case being 
still before the High Court in respect of 
the lessee, no prosecution should be taken 
before the Magistrate until at least the 
final orders of the High Court shall have 
been obtained. That the offence, if anv. 
committed by each of the accu 
distinct and separate offence and s 
tried separately. Done a Das h 
Umbsh Chandha Sen 


,8.177. 5cc8.174.., ...181 

^ g. 132 , iSecs. 211 ... ... 727 

” , 8. 183* <Scc Warrant, validity 

OF ... ... ... ... 391 


8. 18 Warrant, validity 

OF ... ... ... ... 391 


- — — g, \2l^—Diiohcdience of an order 

of a puUie servant lawfully promulgated — 
Order under sec* 144^ Cr. P, Code, inters 
ferinyg with the exercise of private rights 
of initvidual.s, if lawful — Magistrate, juris- 
diction of to pass such orders* \ If a Magis- 
trate apprehends a breach of the peace he 
can restrain temporarily the exercise by 
any private person of his lawful rights to 
prevent such breach of the peace, by making 
an order under sec. 144, Cr. P. Code ; and 
disobedience to such an order amounts to 
an offence under sec. 18'<, I. P. Code. 
Bycumtram Shalia Roy, 10 B. L. R. 443, 
followed. Tkkait Kunj Briiabi Narain 
Deo V. Buiko Singh ... ...829 

, 8. 193— Evidence Act (7 of 187^, 

sec, S6 — Intentionally giving false evidence 
in a judicial proceeding — Statement of a 
toifncss made to a police-officer in the course 
of an investigation, admissibility of-^Code 
of Criminal Procedure {Act V of 1898 \ 
sic, 162 — Statement made^ to a Magistrate 
making an enquiry — Judicial proceeding.'] 
Statement of a witness to a police-officer 
under tlie provisions of sec. 162, Cr. P, 
Code, though reduced into writing .is not 
a public or official document and the wri- 
ting in question cannot be used as evidence 
in any proceeding to prove that the state- 
ments contained therein were in fact made, 
there being nothing in sec. 162, Cr. P, 
Code, which limits the prohibition of the 
use of such a document as evidence only 
in the matter of the charge which is ac- 
tually under investigation. Such a docu- 
ment is not a record ” within the meaning 
of sec. S5 of the Indian Evidence Act and 
the document in question is not therefore 
admiftsible in evidence under the provisions 
of that section. It is irregular in a charge 
of intentionally giving false evidence to put 
the whole of a long statement bodily to a 
witness at once, and in such a case no 
oonviction can properly be had except on 
proof that thef accused person had ma^ to 
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the police-officer each and every one of the 
statements contained in the document* 

ISAB Mandal 9. The QosEir-EiiPBBSs ... 65 

» 8. 193 See Criminai Peoce- 

dure Code, 8. 216... ... 4*1 

— , 8- 193* See Criminal Frocr* 

DUBE Code, 477 ... ... 609, 615, 680 


— — , 8, 2^6'^Praudulent removal of 

property to prevent its seizure in execution 
of a decree — Removal qf crops under aJttaoh* ' 

ment in execution of a certificate under 
Pnhlic Demands Recovery Aot^Certifioatt 
officer, whether a Court of Justice — Section, 
want of-- Failure of justiec'^Irregtidarity 
•^PuUic Demands Recovery Act <7 of 1895, 

B. C.\ — Criminal Procedure Code (Act V 
of 1898), see. SS^.] A certificate issued 
under the Public Demands Recovery Act 
(1 of 1895, B. C.) has the fotoe and effect 
of a decree of a Civil Court, as regards 
the remedies for enforcing the same, and 
money due under such certificate must be 
be regarded as money due under a decree 
of a Civil Court ; and a removal of crops 
under attachment in execution of such a 
certificate amounts to an offence punishable 
under sec. 206 of the Penal Code. Sanc- 
tion £&r a prosecution should be given 
before a Magistrate can take connizance 
of an offence under sec. 206, 1. P. Code ; 
but unless the want of such sanction, in 
fact, occasions a failure of justice, a con- 
viction cannot be regarded as bad only on 
that account. Sdndar Dosadh v. SitaL 
Mahto... ... ... ... 291 

— ^ g^ 211 — Code of Criminal Pro^^ 

cedure {Act V of 1898', secs, 4 (h), 195, 476 
—Oiling false information to Police of an 
offence, order for prosecution for— Com-, 
plaint,** meaning of —Judicial proceeding 
— Jurisdiction of Magistrate — Procedure,] 
Where upon a police-report that a com- 
plaint is false, the complainant is called 
upon to show cause why he should not be 
prosecuted under sec. 211, I. P. Code, he 
appears, and the Magistrate examines him 
and his witnesses, and upon that Evidence 
come to the conclusion that the charge is 
is false, he can then proceed unde/seo. 476 
of the Code of Criminal Procedure and 
direct a prosecution. Mouli Durzi v* 
Naurangi Lott, 4 C. W. N. 55, distinguish- 
ed. The Magistrate does not exercise a 
proper discretion, who on receipt of a 
police-report that the complaint is false 
forthwith orders the complainant to be 
prosecuted under sec. 211, T- P. Code. ^ 
The complainant should be given a reason- 
able time and full opportunity to prove 
his case before sanction is given lor his 
prosecution. The presentation of a petition 
by the complainant that his complaint 
should be enquired into is in effect a com- 
plaint within the meaning of sec. 4, cl- 
and the Magistrate is bound to hold a full 
judicial enquiry into the matter before pro- 
ceeding further. Laui Oope v- OiRiD^ARr 
CHAUDfiDbt ... .... . 106 
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• DOiuK Code, 8. 195,. 
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I B 211— FoZic ehargt to Police of 

of copntzahU offence^ FaUe nformatmi to 
^^Mie tervant with intent to me hit lawful 
to the injury of another^Ohwrge 
finrUy trm and partiy faUe-^Chctrge if 
mMinlainable^Referenee by Presidency 
Magittrate-^Oriminal Procedure Code [Act 
V of 1898^t tee, 438.} When a false charge • 
is made to the Police of a cognizable offence, 
the offence committed by the person 
making the false charge falls within the 
meaning of sec. 211 of the Penal Code and 
not 660. 182. Karim BuJcsh v. Quecn-Em^ 
pretti 1. I*. H, 17 Cal. 674, followed. Sec. 

211 of the Penal Code contemplates a 
charge which is indivisible in its nature ; 
to Judge whether a complaint, part of which 
is true and ^art of which is false, falls 
under the section, the nature of the com- 
plaint or charge made by the accused has 
to be considered ; in other words, whether 
the complaint is substantially true or whe- 
ther it is substantially false ; no precise 
rule or principle can be laid down in respect 
of the question and each case must depend 
upon its own circumstances. Oii^pHARi 
Naik V. This Empress ... ' ... 727 


' , 8. 22A-- Arrest for cognizable 
offenoet — Escape from lawful custody^** Any 
tuck offence," meaning of. ] The words 
'* for any such offence.” in sec 221 of the 
Penal Code, mean for any such offence 
with which a person is charged or of which 
he has been convicted. It is an offence for 
a person to escape from custody after he 
had been lawfully arrested on a charge of 
having committed an offence, although he 
noay not be convicted of such latter offence. 

If a person is lawfully arrested the subse- 
quent detention of that person is also 
lawful, even if he may not be convicted 
of the offence for whicli he was arrested. 
Qanga Churn Singh v. Queen- Empress, I. 

L. ft. 21 Cal. 887, distinguished. Deo 
Bhahai Lal e. The Queen-Empress ... 289 
— 8* 224. See Criminal Prooe- 

ntJBE Code, B. 79 ... ... ...447 

* • 

■ ^ , 8. 225B — Retistanee to execution 

of warrant-^Ohstruction to public servant 
in execution of duty — Warrant, validity of 
— Wrtrron* with incorrect Ascription — 
Oum (f proof ^Criminal Procedure Code 
(Act V of 1898), wo. 75.} In order to have 
• a oonviotion for illegal disobedience of a 
warrant, it is for the prosecution to shew 
tbi^ the accused is the person against whom 
the wafrant was issued or in other words, 
that he satisfied the description of the 
person against whom it was issued and not 
on the accused to shew that he was not the 
pttwn. It is illegal to convict a person 
secs. 226B and 863 of the Penal Code 
s^en tlie warrant attempted to be executed 
was addressed to the person with a wrong 
daM%>tion to which the accused did not 
aaswhr. X>EEi Snraa Tbb Quebn-Empbibs 413 


FbhaI Oode-<»onfd 

8. SSSB^^muUing n 

offietr vn escBcution of his duiiet^Mssmttig 
or Mrwding public ^leer in eUschestgc ^ 
hit duties as such'-^lVarrani, execution of^ 
by person' not atUhorked^Wartard of 
arrest, isme of, in execution of a 
Court decree — NotiUcation of contents of 
warrant, if necessary-^Zaufti orffsi.} To 
make an arrest under a warrant issued in 
execution of a Civil Court decree valid it 


Pago 


may not be necessary to shew the warrant 
to the person to be arrested, but it Is the 
duty of the bailiff to acquaint the person 
with the contents of the warrant at the 
time he arrests him and that he was author- 
ised to arrest him, and if the accused then 
Wyants to see the warrant it would be the 
duty of the bailiff to shew it to him* 
When a warrant is not shewn to the person 
arrested nor are the contents of the war- 
rant notified to him, before or at the time 
of the arrest, there is no lawful arrest. In 
THE matter of Rajani Kanto Pal V , The 
Empsbob ... ... ... 848 

— — — , 8. 290. See a. 447 ... ..4 667 

— — , 8. 300, Exop. (i). See s. 804 ... 700 

) 8. 302. See Insanity, plea of.., 666 


8. 802. See Pbnal Code, s. 804 708 


8 . 804— dfwrdfer— CtifoaSis homi* 

eide not amounting to murder-'-^Provocation, 
grave and sudden — Provocation, continuing 
to infiuBnee feelings,'] Where the accused 
found a man entering his house at night 
at the invitation of his wife with whom 
that man had criminal intimacy and being 
enraged, caught hold of him and took him 
outside the house to some distance and 
there assaulted him so severely that he 
subsequently died of the injuries received t 
Held — That the circumstances under which 
the deceased was found in the house of the 
accused on the night of the oHme were 
sufficient to cause grave and sudden pro- 
vocation to the accused and his relations. 
That the provocation was of a nature that 
would continue to infiuence the feelings of 
the accused for a considerahle period after 
the deceased was caught in the house in 
the conmany of the wife of the accused* 
Abalu Das v. The Empress ... 708 


— — — , 8. 323* See Criminal Proce- 
dure Code, s. 437 *•* ... 72 


8. 885. See Criminal Pboce- 
DUBB Code, s. 79 ... 447 

8. 83&^Rash and ntgligerd act 
Uhdy to endanger human life or personal 
safety of others^-^Smnging hooks inserted 
in the flesh’^Lieense to conduct ssoinging on 
a Hindu festive ocoasion^SuHr^ging by 
means of doth (sttaehed to the ewinging 
opparalus^ A person, havkign license to 
conduct the swixmnff during cmrah pujah, 
a Hindu festival, doos not, by allowing 
persons. In his absenoe, to swing by hooks 
inserted in the teth, instead ol by being 
attached to the pole, % do^, Vendw him^ 
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iielf liable for an offence under sec. 836, 

1. F> Code, unless it is shewn that he knew 
of it. Gopinath Matho V. Mansabam 
Koomar ... ... ... 876 


^ ^iX-Srecting a fence over a way 

— Obstruction to publie pathway — Vecree of 
Civil Court-^Maps and plans depicting way 
— Unlawful assembly-^ Wrongful restraint — 
Magistrate^ duty of, to maintain decrees of 
Civil C(mrt — iJwZc, enlargement of at the 
hearing*'] In deciding whether a person, 
accused of wrongful restraint by erecting 
a fence over a way had, as he alleged, 
obtained a decree of the Civil f'ourt with 
regard to that particular way, a Magistrate 
should, instead of obtaining evidence to 
modify or question a decree passed by the 
Civil Court declaring rights of parties, 
confine his attention to observing or en- 
forcing the terms of the decree of the 
Civil Court. Rash Mohan Pal «. Mohtm 
Chandra Chakravartt ... .... 216 


* 8. 341. See Criminal Proce- 
dure Code, s. 423 ... ... 482 

, P. 842. See Criminal Proce- 
dure Code, s. 437 ... •«. 72 

, 8. 350. See Criminal Prock- 

durr Code, s. 622 ... ... 260 


s. 363. See Penal Cope, 

S8. 

... 

... 134 

•, 8. 353. See 8. 226 R 

... 113 

8. 353. See s. 225R 

... 843 

-,8,379. 147... 

... 81 

8. 379 — Theft— Sentence. 

See 


Refobmatobt Schools Act, ss. 8, 16 210, 211 

g, S90^I>acoiiy—>Murt caused to 
persons not for the purpose of committing 
theft-^ Robbery^'* For that end,** meaning 
o/i^S^itting up of graver offence into smal- 
ler offences, in order to give himself juris- 
diction.] It is not open to a Magistrate to 
split up a graver offence into a number of 
smaller offences which, when combined, 
constitute that* offence, in order to give 
himself jurisdiction. When hurt or fear of 
instant hurt is caused by five or more 
persons for the purpose of dispossessing 
persons already in possession of some pre- 
mises and has no relation to the com mis- 
sion of theft, although theft may have 
been committed at the same time as a 
perfectly independent act, it does not 
amount to robbery as defined in sec. 890, 

I. P. Code. Otaruddi MaNJHI v. Kafil- 
UDDi Manjhi ... ... ... 872 


, 8. 391. See s. 390 ... ... 872 

8. 406 — Court of Wards, servants 
of, prosecution of, by proprietor of estate 
on assuming management — Criminal breach 
of trwsi.] The owner of an estate on 
assuming management thereof is competent 
to prosecutb a servant of the Court of 


Page 
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Wards for criminal breach of trust com- 
mitted during the management of the 
estate by the Court. Tabak Nath Nundt 
V. Gobinda Chandra Mitba ... 246 


— — 8* 417 — Cheating — Including an 
article in a bill not supplied-^PaymeM of 
the hill in part — Intention to defraudf] 

The fact that a trader in a statement of 
his account included amongst other articles 
delivered, an article, which the complainant 
alleged she had returned, does not amount 
to cheating unless it is proved that he had 
intentionally done so with an intention to 
defraud and had obtained a payment of 
the whole bill or of the bill in part inclu- 
ding the price of that article. Baij Nath 
Ham Marwabi v. Bubqebs ... ... 265 

" ■ 8. 422 — Dishonestly or fraudu- 

lently preventing debt being available for 
creditors — Application to withdraw money 
paid into Court — Breach of civd contract 
— Security for payment of debt not endam^ 
aged^Fraudulent or dishonest intention,] 
Petitioners' estate was under mortgage and 
in the management of certain persona 
under certain conditions as to payment of 
moneys realised by them. In execution of 
a decree obtained by the manage a in a 
suit brought by them in the name of the 
Petitioners, a certain under-tenure was sold 
for Rs. Rs, 3,000. The ju^lgment-debtor 
arranged with the Pretitiouers that on pay- 
ment of Its. 1,000,^ the sale should be set 
aside and he accordingly paid that sum 
into Court, and an application was made 
by the Petitioners to draw out the money 
upon which no order was made. They 
were thereupon convicted, at the instance 
of the managers, of an attempt to commit 
an offence under sec. 422, [. P. 0. : Hdd 
— That the application to obtain the money 
paid into Court might have been a breach 
of their contract with the mortgagors but 
such conduct cannot necessarily be regarded 
as dishonest or fraudulent so as to render 
the Petitioners liable to punishment, their 
attempt to get the money being **more to 
put an end to the management than to 
prevent the money from being available to 
the payment of their debt under the mort- 
gage. Nohln Chunder Mudduck, 22 W. R. 

Cr. 46, referred to. Hara Kumabi Ohau- 
dhdbani V, Mr. Savi ... 174 

— - — , 8. 447 — Public nuisanoe^Crimi* 

nal trespass-^Conviction on a charge not 
called upon to VMet.] When the accused 
was called upon to answer a charge under 
sec. 447, I. P C., and convicted under that 
section as also under sec. 290, 1. P. p., and 
on appeal the Sessions Judge was of bydnion 
that the conviction could not be maintained 
under sec. 447, but that sec. 290 was wide 
enough to cover the act : -That as 

the accused was not called ujpn to mfet 
the charge under sec. 290, 1. P. C , and had 
DO opportunity to dve evidence in rebuttal 
thereOT, the conviction could not stand. 

In the matter of Chinibab Pal ^ ... 
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8* 4S6« 

DUB8 Ck>Bl, B. 477 


Pdigt 

See CBiifiBAL Pboob- 

609, 615 


— , 8. 467. See Pbnal Codb, s 471 897 

— , 8. 471. See Cbxxinal Procb- 
OUBB CooB, 8. 477 ... 609, 615 


g, 4 ScC PBNAL CODB, B. 

500 ... ... ... ... 819 

, 8 . ill^Forgery^Using a forged 

domment Icnmdng it to he forged^*' Prau- 
diUenSy ” ctnd diahonestly,** meaning of— • 

" iedjst document** — Suit upon a bond for 
erforcement of payment — Aoeenee of inten- 
tion to eatue wrongful lots if any defence — 
Intention to deceive,! Intention to cause 
wron^ul loss to another and a deception, 
actual or intended, are not the necessary 
ingredients of the intent to defraud. 
There is a real distinction between the 
meaning of the terms fraudulently and 
“ dishonestly “ as used in the Penal Code ; 
the former denotes an intention to deceive. 

The production of a forged bond by a 
person in a suit with the intent to make 
the Court believe that he was entitled to 
recqyer money upon the basis of the parti- 
cular document produced, though may not 
be dishonest within the meaning of sec 24 
of the Penal Code, may yet be fraudulent 
within the meaning of sec. 471 of the 
Code. Queen-Smpress v il^6a8 AH, 1 C. 

W. N. 266 ; a. c. I. L. K. 26 Cal. 612, Lalit 
Mohan Sarlcar v. QticenSmpreas, I. L. 11. 

22 Cal. 818, In re Dhunu Kazee, 1. L. R. 

9 Cal. 68, referred to. Queen- Empress v. 

Sheo Doyal, 1. L. R. 7 All. 459, dissented 
from. Kedab Nath Chatter jeb v. The 
King-Emferob ... ... 897 

, 8. 499* See s. 500 .... 819 

■ 8. 500 — Defamation — Statement 

made in a plaint — Pleadings, statement of 
parties in, if privileged — Parties and wit' 
nesses, distinction between statements made 
6y.3 Statements made by parties to the 
suit in the pleadings are not privileged and 
a charge for defamation is maintainable in 
respedt of them. Angoda Ram Shaha v. 
Nemai Chand Shaha, I. L. R. 23 Cal 867, 
followfid. Nathji Muleshvar v. Lalbhai 
Ravidut, I. L. B. 14 Bom. *97, dissented 
from. Kali Nath Gupta v. Gobinda 
Chandba Basu ... ... ... 298 


- g. Defamation — Dishonestly 

utififf a forged document, charge for— Con- 
mefStt /or defamation when no change framed 
fir such an offenee--lrregularity—Preju- 
^dioe— Criminal Procedure Code {Act V of 
1898), s^es, m, 4^3 (6), 4^3 (5)— New tM, 
patter Appellate Court to orderStay 
of farther proceedings,'^ To constitute an 
offence of defamation it is not necessary 
that there should be evidence to shew that 
the complainant has been injuriously affect- 
ed by such alleged defamation ; it is suffi- 
cient that there should be an intent that 
^e person who makes or publishes any 
f^putation should do so intending to harm 


or knowing or having reason to believe that 
such imputation will harm the reputation 
of such person Under sec. 282 of the 
Criminal Procedure Code the Appellate 
Court has power to order a new trial of a 
case in making an order on appeal. Quosre 
— Whether an Appellate Court has power 
under sec. 428 (b) to order a new trial. 
OoviND Prasad Pandat v. The Empress 819 

— ,8.511. Sees, 422 ... 174 

Peijury. See Penal Coob, s. 193 and Crimi- 
nal Procedure Coeb, s, 477 ... 609 

Plainti statement made in*— Defamation. See 
Penal Code, s. 600 ... ... 208 

Pleader, misconduct of. See Lbual Practi- 
tioners Act, 68. 13, 14 ... 45, 48 

Pleadinge, statements of parties in, if privi- 
leged. See Penal Codb, s. 600 ... 298 

Police Act (V of 1861). secs- 17, 19> See 

Pbnal Codb, ss. 147, 149, 868 ... 134 

P0S8e88i0II« joint —Dispute about land. See 
Criminal Pbocbddrb Codb, R. 145 .. 105 

, l^ummary finding of, by Magis- 
trate in proceeding under sec. 145, if legal 
— Code of Criminal Procedure {Act V of 
1898), secs, 145, 438 — Summary finding of 
possession by Magistrate in proceeding under 
sec 145 — Written statement in such proceed- 
ing, proof of— Warrant, issue of, for at- 
tendance of parties, legality of— Sessions 
Judge, power of, on application for redress 
of irregularity under sec, 145, to r^ort to 
High Court under sec, 438, C, Cr, P., for 
orders,'! In a case under sec. 145 of the 
Code of Criminal Procedure a Magistrate 
cannot on the failure of one party to file a 
written statement, summarily pass an order 
declaring possession with the party who has 
filed a written statement without taking 
evidence in proof of such statement. He 
has no jurisdiction to issue a warrant to 
compel the attendance of a party in such 
proceeding. On application to the Sessions 
J udge for redress against such illegality he 
should report the matter under sec.* 438 of 
the Code for orders of the High Court, 
if he is of opinion that the order is illegal 
and without jurisdiction. Kefatullah v. 
Fbruzuddin Miah ... ... 71 

— I-.— of land— Onus of proof. See 

Penal Code, s. 143 ... ... 368 

, restoration of, of immoveable 

property. See Criminal Pbocbdubb Codb, 

8. 622 ... ... ... 374 

■' of parties at date of previous 

proceeding, if proper. Sec Criminal Pbo- 
OEDURB Codb, s. 145 ... ... 900 

Projudico* if not shewn, whether proceeding 
vitiated. See Criminal Pbocbdubb Code, 

«. 145 ... ... ... 644 

' ' • See Criminal Pboobdurb Code, 

s. 146 ... 508, 710 
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Vt^Xidice^oontd. 

■ — , Joinder of chargee. See Criminal 

Prooedube Code, s, 284 ... ...294 

■ See Penal Code, s, 447 ... 667 

, Complainb originally wade— Con- 
viction for different offence. See Cnmflaint 296 

' See Confession ... ... 670 

Transfer of case. See Criminal ‘ 

Procedure Code, 8. 145 ... ...686 

^rdiminary enauiry... Criminal Proce- 
dure Code, s. 477 ... 609, 615 

]?re8ideiicy Mapristratei power of, to commit 
accused previously discharged by another 
Presidency Magistrate. See Revival of 
complaint ... ... ... 169 

■ Behearing of war- 

rant case after discharge of accused person. 

See Dibobaroe or accused ... ... 457 

reference by. See 

Penal Code, B. 211 ... ... 727 

yyaE iim ption— Possesaion of land — Onus of 
proof. See Penal Code, b. 148 ... 868 

— ■ See Gambling Act, s. 6 ... 608 

Prooaedlngt one, in respect of several plots of 
lands, wben does not vitiate. See Criminal 
Procedure Code, 8. 145 ... ... 544 

■ I ^ , Irregularity. See Criminal Pro- 

cedure Code, b. 145 ... 710 

III.!- -■I-'.-, new, if may be taken as continu- 

ation of ^evious one. See Criminal Pro- 
cedure Code, 8. 145 ... ...900 

FrOCOdnre— ’Security to be of good behaviour. 

See Criminal Procedure Code, b, 109 ... 28 

— , . 1 , 1 , 1 — Complaint of one offence — Convic- 
tion for other offences. See Complaint 
originally MADE ... ... 296 

in cases of charge of false complaint 

in police-report. See Penal Code, b. 211 106 

— in criminal trial — Joinder of charges 

—Prejudice. See Criminal Procedure 
Code, s. 234 ... ... ... 294 

See Criminal Procedure Code, 

s. 146 ... c - ... 663 

■ I , See Penal Code, s. 447 ... 567 

■ — , dee Criminal Procedure Code, 

8. 477 ... ... - ... 609 

iM.i— in proceeding under sec. 146, Cr. P. 

Code. See Criminal Procedure Code, 

, 8. 146 ... ... 800 

PrOCOBSi issue of, for minor offence— Com- 
plaint disclosing facts constituting offence 
of graver nature. See Criminal Procedure 
Code, s 580 ... ... 252 

ProfiBBSional mlBCOnduct— Grossly improper 
conduct — Legal Practitioner advising pay- 
ment of money to witness to spe^ the 
truth or to prevent giving false evidence, 
dee Legal Practitioners Act, ss. 18, 14... 45 

’ , Act done as litigant^ 

and not as ^nleader^ See Legal Practi- 
TXONBBB Act, 88. 18, 14 48 


Property taken by Police as 'stolMl. db. 

I peri of. Ste Obiuinal Pboohdvbb Oodb, 

SS. 617, 628 ... ... ... 415 

Frostitates—’Public nuisance. See Criminal 

Procedure Code, s. 188 ... ... 566 

Provocation, grave and sudden* de; Penal 
Code, b. 804 ... ,,, ... 708 

, Continuance of, to influence feel- 
ings of accused. See Penal Code, s. 804 708 

Pnblic Demands Becovery Act (I, B. 0- of . 

1895)i removal of crops under attachment 
in execution of a certificate under. Sec 
Penal Code, s. 206 ... ... 291 

' servant, disobedience of order of. See 

Penal Code, s. 188 ... 828 

— ■ ' ' receiving illegal gratification as 

such servant See Pbxal Code, b. 161 ... 882 

Bash and negligent act likely to endanger 
human life or personal safety of others— 
Swinging in Okarah Pvjah. See Penal 
Code, 8. 336 ... ... ... 896 

Beference by Presidency Magistrate. See 
Penal Code, b. 211 ... ,.. 727 

Reformatory Schools Act (VIII of 1897), 

8,8. dec 8. 16 ... ... 210 

— "" , 8. 8. See 8. 16... 211 

, g. 9, See B. 16... 210 

, 8. IS— Penal 

Code {Act XLV qf 1860\ «cc. S79-^’-Theft~- 
Code of Criminal Procedure {Act V of 18d8\ 
eec. 439 — High Courts power of revision of 
— Order for detention of youthful offender in 
Reformatory School without passing sentence, 
legality of Jurisdiction of High Court to 
consider legality or propriety if conviction, 
sentence or ord^r, if affected hy sec. Iff, 
Rjcformatory Schools Act — Limitation of 
power,"} Sec. 16 of the Beformatory Schools 
Act (VIll of 1897) does not affect the 
jurisdiction of the High Court, as a Court 
of revision, to consider the legality or pro- 
priety of the conviction or sentence or of 
any order passed by a Subordinate Court 
other than that mentioned in that seotioD. 
Sheikh Reasut v. J, Courtney, 6 f), VI, IS , 

211, referred to. The law requires that a 
Magistrate trying a case or one to whom 
the proceedings of the case are submitted 
under sec. 9 of the Reformatory SoHooIb 
A ct, should, in the first instance, sentence 
the accused to a term of imprisonment or 
transportation, which he may then com* 
mute into one of detention in a Hefoi^* , 
atory School for such period as thelaw 
prescribes. An order for the detention of 
a youthful offender in a Befor^toiy 
School, when no sentence of imprisonment 
or of transportation has been passed, Is 
bad in law. Badka Kribyo BaRat v, 
GokulaNut *■« 910 

Code {Act XLY of I860), $eo* 879^^3%^^ 
Crimtnal Procedure Code (Act V qf 1898), 
s^. 4S9^High Court, revieioned/urtqi^wn 







ttaftan^boiy 

it/, Of Ui^UgaUiy or pr^pri^Hf ^cvmfi^iont 
^liritoiioi or onkf^Fbiitft/^ 

* <^enee^8entenoet aUeratim ^.] SiOt ^ ^ 

j4 the Relormatory Schools Aeb (ViH of | 

lS9t) ddos not in Any way ta^ hway the 
Jtirindotion of the High Court, as a Oonrt | 
of t^isioD, to alter or set aside the s e n te noe 
Ai aiftbstittttion of which an ardor for 
detention in a Ref ormatoiy School is made. 

A young lad was found abstracting a piece 
. of coal from a waggon and was on a charge • 
fdr theft sentenced to a month’s rigorous 
' imprisonmeDt and ordered, in Hsu mreof, 
to be detained in a Refonnatory School lor 
, i years. The High Court, on the ground of 
its being the first offence and a trivial one, 

' Set aside the sentence and passed one of 
whipping by way of school disoiidine. 
ShIXKH KSA8XJT V. J. OoUBTNIT ... 211 

Unftigai to accompany police'OfBcer to reoeive 
authority of appointment of special con- 
stable, if a refusal to serve as sueh. 0€e 
Police Act, ss. 17,19 ... ... 184 

to register deed, denying eieeutien, 

prosecution for. See Riqistbation Act, 

8. 82 ... 44 

Begistration Act (HI of IST?)^ n. 82— 

Xefueal to register deed denying ejpeen/tiant 
prosecution Jbr^Stay of proceeding psnd- 
tng civil suit to declare deed a forgerg,] 
Petitioner denied execution and refused to 
register a mortgage deed. On appeal the 
speCial^Sub-Registrar found the deed to be 
genuine and tiered registration and sane* 
tioned prosecution of tho Petitioner under 
sec. 82 of the Registration Act, subject to 
the approval of the District R^strar ; the 
sanction was given but the 'Petitioner ap- 
plied for stay of proceedings pending deoi- 
lion in a suit he had filed in the Civil 
Court for having the deed dscUred a 
forgery and on the refusal of the Magis- 
trate to stay proceedings : That the 

Miigistrate should have stayed proceedings 
bending the decision in the dvil suit. 
G'obBBOBOsrn Pbamanick v, I«bab Chon- 
t>JSR fttASaNlOK ... •- 44 

of warmnt case after discharge 
of accused, by Piresidency Maftistriite. See 
DxscHABas oy acou$ido pbbsor ... 457 

BAMfidf elrldbnoe of. gee CBlicinAL Pbocb- 


DUB8 Cons, 8. 110, cu.ij) 


* 

■ ■ ' . I II, A«niM«Mwt of floito lo MM imaar 
eee. H 5 , 0 r..P. Code. See CAXXXNAb Pao- 
OBX> 0 AB Coda, s. 148 ... .>« 

iBAgiitiwiso gxiwr pprefions mi c hiib h ib 

’^Oornmitrmd ef aoeueed prtmeiisiy me^ 
ehmged hy smother Pmideuey Ms^shrede^ 
Order of discharge nee set 
Procedure Code (Act Vqf mS), sees, m, 
m, 40 S, m, 4se, to 

PuR Bench upon a^ ps^int rodsdd before 
prisoner caliea to ptead^Oharter Act] 
There is nothing in the Code to the eftnet 


BMliAlloa Obtsl^e Juritdiotion of MeilBtTate.. 

Cbuciaal PBociiDtmt Cdfii, s. ilO ... 29 

taSiAMM « dwfctwrtlQa toMcui^ of 
taiid wanant. See Waaaant, VALxoxtt of 891 

SuPmesjt Coda, a. 225B .m ... 418 

of immoveable propeiityo >gee 
OikttzifAXi PiocADintA Cods, 8. 522 ...250 

^j^TOVAi. Of COMPLAINT ...189 


MAml wm of, of H%h>OoiirV It oflieted 

imiL 16 of dioBeformatoiyRchodllrAot 

16 rRlO, 211 


There is nothing in the Code to the eftoot 
diat the dismfisal of a oomplaint shall be 
a bar to a ffesh eomplafait being enter- 
tained 80 long as the order of dtsmUnal 
remains nnrevmed. Hence a commitment 
by a Presidency Magistrate on fresh evl* 
denee is Isgal although the accused mbf 
have been, previously discharged by another 
Presidency Magistrate and the order of dts* 
charge was not set aside. Opoorba Xsmmr 
Sett V. Srimutty Probod Kwmry Dossf, 

1 0. W. K. 42, re f err e d to otuf followed. 
Oirish Chunder Boy v. Duxerha JMh Aoer- 
vjaUah, 1 0. W. N. 870, referred to «iuf 
dissented from. Nil Batan Sen v. Sogesh 
Chunder BhestUeeharjee^ I. L. B. 98*CaL f88, 
distinguished. HM also— That the Judge 
preefding at the Sessions has no power to 
refer to a Full Beneh a point of law raised 
before the accused was called upon to plead. 
Eupabss e. Dolb Gobihd Da8 ... 160 

iBigbt of way, likelihood of breach of the 
peace concerning. See Caimikal Paoob- 
ditrbCodx, 8. 147... ... ...885 

, inteKlevenpb with. 8u QgXRi- 
NAL Pbooiduab CoDB, 8. 428 ... 482 

^Biotiltt. dbePBAADCODB, 8. 147 ... 81 

■ — — » acquittal of, whether justides fresh 
charge for causing hurt. See CBmiWAL 
Paocbdurb Cods, b. 487 .m ... 72 

■ , Oonfiotion for, if proper when com- 

mon object of assembly is to assault piAlio 
officers in execution of duty, on failure of 
object. Akc Final C^db,*8. 147 ... 184 

Bobbery. Sss PwalGodb^ b. 890 ... 872 

Biae Unwed by Blgb Oourt-^u^oial notice, 
gse CAiuiNAfi Pbocapubs'Codb, s. 5^ 110 

enlargement of, at hearing of. fits Pinal 
Coda, 8. 841 ... ... ;.^»«16 

Beiietloil to build when not given edIhUiapeel* 
fied |ieiM-4iU^t to .biM i|rU^i MHp. 
tho. SeeBmAaUmmAttMT^It.^rm) 42 

— — — mroseeute forbrisglftig^aAd^ 

pli^t See mmiMAL .PaomnmpB Oodi^ 

8. 195 ... ... ... 254 

I iwmt ol^«4timovat af pmsrty to 
’ Wgxtion cS osriifleate 



liniKZ 07 OitIMtNAL dAStS. 


[Vob. V. 


Hxi 


Security lor good behaviour— OitenriUe 
means of subsistence — Doing no work— 
Previous conviction. See Criminal Frocb- 
Dube Code; s. 109 ... ... ... 28 

— 1,111 , I. . «■ ^,.1 . from habi- 

tual offenders — Repute. See Criminal Pro- 
cedure CodBi s. 110 ... ... 29 


BODUTity for payment of debt not endamaged. 
iSke Penal Code, 8 . 422 


174 


•<— to appear when called upon to answer 
charge of giving false evidence. 8u Crimi- 
nal Procedure Cole, B. 477 ... ... 630 


Bentencei alteration of, by High Court, when 
proper case made out, for youthful offen- 
ders* See Reformatory Schools Act, bs. 

8,16 ... ... ... ...211 
■ 1 ' setting aside of, by High Court, 

when order for detention in Reformatory 
School made. See Rrformatory Schools 
Act, SB. 8, 9, 16 «« ... ».. 210 

SOBBiOlIB JudgOi procedure on application for 
redress of irregularity under sec. 146, Cr. 

P, Code. See Criminal Procedure Code, 

SB. 1^5, 438, AND Possession, summary 
finding of ... ... ... 71 

, ■ I — I I when false evidence 

given before. See Criminal Procedure 
Code, s. 477 ... ... “• 680 

, . ^ when hearing ap- 

peal against conviction for giving false evi- 
dence before Magistrate. See Criminal 
Procedure Code, 8 . 477 ... ... 630 

Bpecifieation of land. See Criminal Proce- 
dure Code, s. 145... ... ...663 

Bpoedy remedyi whether justifies order for 
disposal of property. See Criminal Pro- 
cedure Code, ss. 517, 523 ... ... 415 


Splitting of offences into smaller ones to 
give jurisdiction. See Pinal Code, b. 800... 872 

Statement of witness made to police-officer 
in course of investigation, admissibility of. 

See Penal Code, s. 193 ... — 66 


mode to a Magistrate making en- 
quiry, whether made in judicial proceeding. 

&c Penal Code, B. 198 ... 66 


false, *proof of, if necessary to es- 
tablish offence under sec. 177 of the Penal 
Code. See Penal Code, s. 177 ... 131 

, - ■■■ ■ - of witnesses, contradictory. See 
Criminal Procedure Code, s. 216 and 
Penal Code, s. 198 ... ••• ^1* 


Statute, construction of, when affecting liberty 
of subjects. See Bengal Embankment 
Act, B. 77 ... ••• ••• 


Stay of criminal proceedings pending civil 
suit to declare deed a forgery. See Riais- 
TBATioN Act, 8. 82... ... 


. proceedings by High Court brought 
to the notice of Magistrate ; duty of the 
latter. See Criminal Procedure Code, 

8. 626 ... ... ... ... 110 

■ ' * ' in theft case— Order for 

disposal . of property. Sec Criminal Pro* 
ciDUBS Code, 8b. 617, 628 m.. 416 


Sninmary finding of possession Magistrate 
in proceedings under sec. 146 of Criminal 
Procedure Code, See Possession, summary 
FINDINDOF ... ... 71 

~ ' ' trial. See Criminal Procedure 

Code, b. 680 ... ... ... 252 

" — disposal of appeal of accused, lega* 
lity of, on admission of appeal of co-aocum. 

See Criminal Procedure Code, s, 421 ... 838 

Theft. a Penal Code, s. 147 ... ... 31 

• # 

, First offence by youthful offender. See 

Penal Code, s. 879 ... ...210 

Transfer for bias shewn See Criminal Pro- 
OBDUBi Code, b. 146 ... 108 

of case without issuing a Side Ni$i, 

See Criminal Procedure Code, s. 626 ... 260 

— — ■■■ ' by District Magistrate of case. See 

Criminal Procedure Code, s. 190 .... 488 

— - of case under sec. 145. See Criminal 
Procedure Code, s. 146 ... 686 

— ■ — .■ 11 — — — . See Criminal 

Procedure Code, s. 626 ... ...749 

of pending case. See Criminal Pro- 
cedure Code, b. 626 ... 864 

TJnlawfa] assembly — Common object charged 
when disbelieved, finding by Appellate 
Court of different. Aaa Penal Code, s. 147 31 

See Penal Code, b. 144 262 

. See Penal Code, b. 143 868 

Unsoundness of mind-^Sullen disposition. 


See Insanity, plea of ... ... 666 

Using forged document as genuine. See 
Penal Code, s. 471 ... ..h 897 

Waiver of right, adopting suggestions after 
period of sanction over, if amounts to. See 
Bengal Municifal Act, b. 278 (1) 42 


Warrant, issue of, for attendance of parties 
in proceedings under sec. 146, Cr. P. Code, 
ligality of. See Criminal Procedure Code, 

8. 146, AND POBSEBBION, SUMMARY FINDING 
OF .kl «k. .k. ^ ... 71 

^ validity of — AttaohiMnt of property 
in exectUion of an^ invalid wo^ani — JZe- 
sisiance or obttruction to such CKecution^ 
Re-iiiue of warrant after expired doAe^ 
legality of^Pemd Code {Act XtV qf 1860\ 
em. 183 f 186'} A warrant for realieatiou 
of money due under a certificate from a 
Revenue officer having the force of a decree, 
dated the 16th February, was issued on 
the 24th February 1900 and made re-* 
turnable on the 6th March following. A 
return was made on the 8rd March that 
no property of the debtor could be. found. 

On the 80th March the same warrant was 
re-issued by the Nazir and made returnable 
on the following day. In execution of this 
warrant certain cattle belonging to (the 
judgment-debtor were attaohed, and these 
were taken away by the debtor’s men who 
pushed one of the peons. The debtor’s 
men were thereupon proseeuted fof and 
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Wannuit---0on(<t 

convieted ol oflfenoes under eeee. 183 and 
136 of the Penal Code : JSTefd— That after 
* the return of the Srd March was made, 
the warrant ceased to be a valid warrant 
and it could not be re-isaued in that form. 

That the warrant being illegal, no offence 
relating to the execution of such warrant 
Tfas committed by the persons resisting 
such execution. Aduab Midday e. Tin 
Empress Stl 


— , incorrect description in, whether * 
invalidates, Su Criminal Froosdube 
Code, s. 76, and Penal Code, ss. 2?5B, 

858 ... ... ... ... 418 


— validity of. See Criminal Proce- 
dure Code, s. 75, and Penal Code, as. 
225B, 153 ... ... ...413 


— ■ . See Criminal Proci- 

DURB Code, s. 79 ... ... ... 447 


issue of, against accused not sent up 
— Jurisdiction. See Criminal Pbooeddrb 
Code, s. 190 ... ... ... 468 

execution of, by person not author- 
ized,*if valid. See Penal Code, sb. 353, 
225B ... ... ... ... 848 

in execution of a Civil Court* decree, 

notifications of contents of, if necessary. 

See Penal Code, ss. 225B, 853 ... 843 


— — (jf arrest, issue of, in execution of 
fivil Court decree Sec Penal Code, as. 
225B, 858 ... ... ... 813 


Wunat^coMid, 

— — * OAMf rehearing of, after previous 
discharge of accused person. See Disoraroe 
OP ACCUSED ... ... ... 467 

WaPi right of — ^Likelihood of breach of the 
peaoe. See Criminal Procedure Code 
8. 146 ... ... ... ... 836 

See Criminal Procedure 

Code, s. 428 ... ... ... 482 

WitneSEes and parties, distinction between 
statements made by— Defamation. See 
Penal Code, s. 500 • ... ...293 

■■■■■ , statements made by— False evi* 

denoe— Commitment. See Penal Code, a. 

198, AND Criminal Procedure Code, s. 

215 ... ... ... ... 411 

Written statement in proceeding under sec. 

14^, proof of, if necessary. See Posses- 
sion, SUMMARY FINDING OF ... ... 71 

Wrongful restraint— Obstruction of path- 
way— Civil Court decree. See Penal Code, 
s. 841 ... ... ... ... 216 

I conviction for— Right 
of way, interference with— Power of Ap- 
pellate Court. See Criminal Procedure 
Code, 8. 428 ... ... ...462 

loss, absence of intention to cause, 

if sufficient in a charge under see. 471 of 
the Penal Code. See Penal Code, ss. 24, 

26, 471 ... ... .J 8,7 

Youthful offender, detention of, in a Uefor- 
matory. See Uiformatohy Schools Act, 

t*. 16 - 210, 211 
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Lcnrd Uacnaobtbn* Hodges ^ anr., 
Iioki Libdlit. V. 

Sm BioHAttD CoDOH. The Dstm and 
S ni Hekrt m Yilliebs. London Bank^ 
1900. Limited. 

. 21, July. 

. Sure^ — TCme given to principal debtor — 
Quasi purdanaahin, position o/— Pjurdanasbiu 
— JPlsa Ip executant of a document that he 
did not read or understand its contents-^ 
CoHima^ Act {IX of 1872), sec. 155— J/m- 
foinder of At^tdlanU. 

It is irregular for persons with different 
defences to a suit and with different reasons 
for appeal to Join in a single appeal, 

A smteAp can contract himself out of the 
rule whiek^eponeraUs him from liahility 
if time he given by the creditor to the 
primipiid debtor. 

Wlim a surety Megedthal he signed t^^ 
m^hmtt reading it and^gt he was not 
yimn to understand that he was Sontracting 
kiumlf oiU qf the ordinary rt^ 

U peopls who induce others to 

on the faith of their under- 
mmot ueape ffrom their plaits 
plea* It requires a ease 

woman, Lo*; g 





ikeni m 


habits and seduded from Otidineu^ tmkd 
intercourse, is not entitled tO^ t&S edMie 
amount of pi^otection which the law gives 
to purdanashius. Outside the latter class 
it must depend in each case on the charac- 
ter and position of the individual woman 
wheilter those who deal with her are or are 
not bound to tahe special precautions that 
her action shall be intelligent and volun- 
tary and to prove that it was so in case of 
dispute. 

The facts of the case were aa follows:*^ 

The suit was brought on a loan tran** 
saotion by the Eesponden^ Bank against 
Bve Defendants of whom two^ Colonel 
and Mrs. Oldham, made no defence, and 
E, W, Hodges was discharged from the 
suit at an early stage of the proceedings 
on a preliminary ground, 

The remaining Defendants were the 
Appellants, one of their main objections 
to the suit being that they were released 
as sureties by the fact that the Bank 
had given time to the principal debtor* 
The first Court, the Civil Judge of Lupk* 
now (Mr. Mahomed Itafique)"^eonaidered 
that they Avere released, the Cldurt of 
the Judicial Commissioner which deoidod 
in Beapondents’ favotu^v Md 
sureties had not beOn releas^. 

Itobert Hodges was tubi^ 
of Kapurthya 
of that 
ho 
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he bad five children, among them being 
the Appellant Hodges and the Defendant 
E. W. Hodges who had been discharged 
from the suit and Matilda Helen Oldham, 
wife of Major Arthur Oldham. The said 
Kashmiri lady after her marriage took the 
name of Katherine Hodges. She remain- 
ed in dress and i^eligioii a Mussaliuani. 
Robert Hodges was killed in the Mutiny 
at Delhi. He left a Will made in 1845. 
On his death there wore five children of 
whom the eldest son died in 1865. The 
eldest daughter Henrietta married in 
1859 Raja llandhir Singh of Kapurthala 
and has no concern in tlie present suit. 
The second daughter married the 2nd 
Defendant Col. Arthur Oldham in 1865 
and her mother resided with her from 
then (October 1865) until her death. 

Col. Oldham was in 1865 in debt to 
the extent of some Rs. 10,000. In Janu- 
ary 1886 he was much pressed for money 
and saw Mr. Langdon, the Delhi Bank 
manager of the Bank’s branch at Lucknow, 
proposing that an advance should be 
made to him of Rs. 14,000. (Correspond- 
ence followed and Major Oldham offered 
as securities his wife’s mother and Captain 
Craster of his regiment (the 2i]d Ap- 
pellant). In answer the Bank wrote to 
say that “ if Mrs. Hodges would give the 
Bank a lien on her property to cover the 
amount the^re would he no difFiculty,” 

On 29th January 1 886 throe documents 
were executed for securing a loan by the 
Bank to Col. Oldham. The first was an 
indenture between Col. Oldham of ; the 
first part, Mrs. Katherine Hodges and 
Captain Craster, who was in the s^me 
regiment (the 12th Native Infantry) as 
Col. Oldham of the second part, and the 
Bank of the third part, by which, aifter 


reciting that the Bank had^ advano^ 
Rs. 4,500 to Oldham, it was witnessed 
that the three parties jointly si3id severally 
covenanted with the Bank that Cildbam 
should pay the principal and interest and 
the premiums on a life policy by monthly 
instalments of Rs. 30Q beginning on 10th 
March next, the whole amount to 
recoverable on failure to pay any instal- 
ment. The last clause of the deed on 
which principally the question in this 
litigation arose is as follows : — 

“ And it is hereby also agreed and de- 
clared that although as between the said 
Arthur Oldham and the said K. Hodges 
and J. C. B. Craster the ,said K. Hodges 
and J. C. B. Craster are to be considered 
as sureties only for the said Arthur Old- 
ham, yet as between the said K. Hodges, 
J. C. B. Craster and the said Bank, the 
said K. Hodges and J. C. B. Craster, 
are to be considered as principal debtors 
to the said Bank so that the said K. 
Hodges and J. C. B. Craster, their heirs, 
executors, administrators, or either of 
them shall not be discharged or ex- 
onerated by any dealings between the 
said Arthur Oldham, his heir^ executors 
or administrators and the said Bank, 
whereby the said K. Hodges and J. C. B. 
Craster as sureties only for the said 
Arthur Oldham w^ould have been so dis- 
charged or exonerated.” 

The second of the three documents w^as 
a letter written by Mrs. Hodges to the 
Bank. It stated that she handed to isbe 
Bank certain cealifioates for shar^ in 
other banks with a power-of-attorMy to 
enable the Bank to sell them. Tbe ttdrd 
document was the power-of-attorney 
tioned in the letter. l 

Mrs. Hodges died on , 8th iutie., ! 
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Apjmllatit, Robert Hodgee, was her 
administrator,. In September 1886 CoL 
Oldbam tailed to pay the instalment due 
to the Bank. Be applied for delay but 
yras informed that the consent of the 
sureties must be obtained. Craster con< 
sented but as there was then no represent- 
ative to Mrs. Hodges’ estate no consent 
could be given on her part. On the 26th 
July Mrs. Oldham, wife of Col. Oldham, 
executed a bond charging her interest 
under her father’s Will in consideration 
of the forbearance of the Bank from 
suing Oldham Hodges and Craster until 
Ist May 1898. 

In the present suit instituted by the 
Bank in 2nd May ^1898 to obtain pay. 
ment from the parties personally liable 
and from the estate of Mrs. Hodges the 
important issues raised on the pleadings 
of the^parties were : — 

(1) That Mrs. Hodges, a quasi purda- 
nashin lady, was quite unable to under- 
stand the three documents in question 
about which she had not independent 
advice and which were not explained to 
her and that the Bank had given time to 
the principal creditor whereby the sure- 
ties were discharged. 

SiV W. Raiiigan^ Q, <7., and Mr. 
Ikgrufiksr for the Appellant B. N. 
Hodges. 

Mr, A. J, Ashton for Captain Craster. 


in support of the appeal are 
, For Defendants so situated to in a 
single appeal is an irregular prooeedfa% 
and might easily result in ineonvement 
consequences. But they have been al- 
lowed to lodge separate cases and their 
Lordships have heard them by separate 
counsel ; and as masters turn out tlie 
misjoinder in appeal will not cause any 
embarrassment. 

On 29th January 1886 three doou* 
nients were executed for the purpose of 
securing a loan made by the Bank to 
Colonel, then Major, ^ Oldham of the 
12th Native Infantry, then quartered at 
Lucknow. The first is an indenture made 
between Colonel Oldham of the 1st pwrti 
Katherine Hodges, widow, of Loodhiana 
and the Defendant Captain Craster then 
a Lieutenant in the same regiment of 
infantry of the 2nd part, and the Bank 
of the 3rd part. After reciting that 
Ks. 4,500 hod at the request of the other 
three parties been advanced by the Bank 
to Oldham upon an agreement for repay-' 
ment as thereinafter provided, it is wiW 
nessed that the three parties jointly and 
severally covenant with the Bank that 
Oldham shall pay the principal a n d 
interest and the premiums on a life policy 
by monthly instalments of Es, 300 
beginning on the lOtb March next ; the 
whole amount to be recoverable on failure 


Mr, Arthur Cohen, Q. C., and Mr, 
for the Bank. 

Their LoRDsairs’ Judgment was deli- 

vered by 

--r' 

Hobhoubb.— The Appellants in 
fra were Defendants in the mit 
the Beapondent Banh:. They 
t defences and tdieir reasons 



to pay any instalment. The last uiause 
of the deed runs as follows : — , 

“ And il i. tiureby uInu agreed luid de^el^^ 
tlisl although a. between the witd Arthur Oldhtthi 
and the eeid K. Hodge* and J. C. B.. Orarat'i tfa 
said K. Hodgee and J. C. S. Oraajhir arw .te be 
coutidered ae sureths only for t^ Si^ Asthur 
Oldham, yet ae hetwesii the iidit C. iBoilgee, 

J. a B. Oraster, and tha MSd raufc/tfaeaafd 

K. Hodgee, and J, C. m m. to he om. 

sidcred ae priocipel defbton to We aaid Bank, *o 
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that the said K. Hodges and J. C. B. Craster, 
their heirs, executors or administrators, or eitlier 
of them shall not be discharged or exonerated by, 
any dealings between the said Arthur Oldham, 
his heirs, executors or administrators and the 
said Bank, whereby tlio^aid K. Hodges and J. C. 
B, Craster as sureties only for the Said Arthur 
Oldliam w'ould have bbcu so discharged or 
exonerated.’* 

The second of tho three documents is 
a letter written by Mrs. Hodges to tho 
Bank. It stajies that she hands to the 
Bank certain certificates for shares in 
other banks with a power-of-attorney to 
enable the Bank to sell them. In the 
event of her loan account with the Bank 
(joint and several with Oldham and 
Craster) becoming out of order by in- 
fringement of any of the conditions of the 
bond securing it, the Bank may sell for 
the credit of tho Loan Account. The 
third document is tho powor-ol’-attoruey 
mentioned in tho letter. 

On 8 th June 188G Mrs. Hodges died, 
and the Appellant Kobert Hodges is her 
administrator. In September 1880 Colonel 
Oldham failed to pay the instalment duo 
to the Bank. He applied for delay, but 
was informed by the Bank that it could 
not be granted without the consent of his 
sureties. Craster consented to a delay 
of four months, but no consent could be 
given on the p«|irt of Mrs. Hodges’ estate 
to which no representative had then been 
appointed. 

After this much time was consumed 
in applications hy the Bank for payment 
and proposals on the part of Oldham for 
delay. On the 26th July 1888 Mrs. 
Oldham, wife of the Colonel, executed a 
bond whereby she charged her interest 
under her father’s Will in eonsideratilpn 
of the forbearance of the Bank frem 
suing Oldham, Hodges^ aiid Craster ^11 


on 2nd May 1889 to obtain paynmt 
from the parties personalty liable mi 
from the estate of Mrs. Hodges^ 

The defences raised by Bobert Hodges 
which are now material are these ; First 
he says that Mrs. Hodges was a 
purdanashin lady, of no educationi un* 
able to read or write English, and quite 
incapable of understanding the terms of 
the three instruments in questidn ; whieb 
were not explained to her, and on which 
she had no independent advice. Secondly 
ho says that her execution of the instru* 
ments was obtained by undue influenee 
and misrepresentation on the part of 
Colonel and Mrs. Oldham. Thirdly that 
the Bank had given time to the principal 
debtor and had thereby discharged ibe 
surety. 

The fourth and fifth issues staled by 
the first Court were as follows : — 

^‘4. WaB Katherine Hodges a quasi pufda* 
msldn lady and uneducated ? 

5. Did Kutho!iue Hodges execute and uu^ 
derstaud the documents alleged to have bleu 
executed by her ? ” 

The first Court answered the fourtli 
issue in the negative (Bee. p. 267). On 
the fifth issue the learned Judge thought 
that Mrs. Oldham explained the d^s to 
Mrs. Hodges, and he says it is ai^rent 
that Mrs. Hodges was not a person to 
sign deeds without first knowing what 
they contained. He therefore iu»weie4,^ 
the fifth issue in the affirmative. 
latter finding must be taken aa qui^e^ , 
by a subsequent part of his judgm^L/ 

. . i, 

It will be conveiueiit herie to steti 
position and chaiiiustev .of 
The main fentura axe 
I 7 iu the judgtoont ^ 



Hooaas «. Tax DiLai iNo LovnsoS Ba8X, Luoxid 


ijiO’|Maii«A9i»}ge8 in the Jadidel Com* 
mwrioaar’i Oonrt 

, by » K^bmiti, Hwittt 

i>l » ireU«knowii KasUtm |;etitlettmui a |)olitical 
petMtoner. Mr. Hodges wae einployetl ia tbe 
Kapttrfebala estate aad died duritig the MuUay. 
MiC Hodges cotiaued to live lu Ludhiana till 
October 1S85, staying during the hot vscuther 
wiUi tlie Reverend J, Woodsido at Landour. fy 
October 1685 the began to live vvith hei sou -in* 
law Major Oldham at Lucknow. She wan u 
woman of superior mental capacity. She coultl 
not understand Knglish, but couKl read and 
write Urdu in ilio Roman character. Her habits 
were those of a native in tins counti}'. She did 
not appear before strangers, but had a limited 
circle of friends cither uati^es of the countiy, 
or Europeans connected with natixes of the 
country befoiw xxhom she api>eared. According 
to Mr, AVoodsidc, though Mis Hodges had gieat 
ability she was iucaimble of doing business 
sttoti ae getting interest on her Oovernmeut Pto- 
miraory Kotos. Accoiding to Colonel and Mis. 
Oldham she managed all her ailan s* The Kes 
pondent Hodges 1ms admitted that with the 
exception oi certain remittances to Hugland, 
Mrs. Ho<lges transacted all other business het 
self (Exhibit 25). There can be no doubt that 
for 27 years she managed her affairs xxith pru- 
dence and success, possibly with some assistance 
from friends.” 

A few particulars may usefully be add 
cd. Her marriage with Mr. Hodges is 
said to have taken place in the year 1638 
when she must have been hardly fifteen 
years old* It was solemnised by the 
Bevereijd Mr. Bogers according to the 
rites of ^the Presbyterian Church. She 
then took the Christian name of Kathe- 
rine and retained it during her life in- 
stead of her birthname of Piyari Phundo 
Klianum. Her children, five in number, 
^were all baptised into the Christian 
Chtivoli* Her husband was hilled at Delhi 
in 183|7, It does not appear that she 
tmut ceaeed to be Mahomedan in religion, 
and idle' dearly was of that religion 
bMli More her marriage and durfaig her 
But the statement that her 


baUts were those of a native Indian 
must be taken subject to the qualifioa* 
tions necessarily resulting from the events 
of her life, and to the fact that during 
widowhood she resided much with Mr. 
\V*‘ood8ide, a Christian missionary, and 
appeared uncovered before his male ser- 
vants as well as her owxi. 

In this part of the case there is no dis- 
crepancy in the evidence except on some 
small immaterial details, and none at all 
in the findings of the two Courts, It is 
abundantly clear that Mrs. Hodges was 
not a pm^danaehin. The term tfUMMi 
purdanaBhin seems to have been invent- 
ed for this occasion. Their Lordships 
take it to mean a woman who, not being 
of the purdanashin class, is yet so close 
to them 111 kinship and habits and so 
becludod from ordinary social intercourse, 
that a like amount of incapacity for 
business must be ascribed to her, and the 
same amount of protection which the 
law gives to purdaTiashinB must be ex- 
tended to her. The contention is a novel 
one and their Lordships are not favour* 
ably impressed by it. As to a certain 
well known and easily ascertained class 
of women, well known rules of law are 
established, with the wisdom of which we 
are not now concerned. Outside that 
class it must depend in each case on the 
character and position of the individually 
woman whether those who deal with her 
are or are not bound to take special pre- 
cautions that her action shall be intelli- 
gent and voluntary, and to prove VbtA 
it was so in case of dispute. Mrs, Hodges 
was an independont woman of more 
ordinaiy capacity for, and experience in, 
dealing with property* It wowld be vwfy 

unjust to hold tihtat the Bank was bound 
to treat her on gny other leoring* 
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As regards the allegation that the se- 
ciitity given by Mrs. Hodges was procur- 
ed by undue inflaence and misrepresent- 
ation on the part of the Oldhams there 
is absolutely no evidence beyond the facts 
that she was residing with then), that Mrs. 
Oldham was her favourite daughter, and 
was in the habit of explaining English 
expressions to her as she did on the occa- 
sion in question. No formal issue was 
stated on this point, but it has been 
much pressed, though not so much at 
this Bar as in the Courts below. The 
Judicial Commissioner examines the 
matter very carefully and is at pains to 
show not only that Mrs. Hodges was free- 
ly consenting to the transaction, but that 
having regard to the family circumstances, 
it was not at all an unreasonable thing 
for her to assist Colonel Oldham as she 
did. 

On this important part of the case 
their Lordships have no difficulty in 
expressing agreement with both the lower' 
Courts. In what comes afterwards it is 
difficult to follow them. The District 
Judge goes on to try the eighth issue. 
Did Katherine Hodges execute the bond 
as a principal or as a surety ? Now when 
it had once been found that she was a 
competent woman of business and under- 
stood the deed and executed it willingly, 
^nothing remained for the purpose of as- 
certaining her position except to construe 
the deed unlesi^ there had been some 
special case set up making a distinction 
between one part of the deed and 
another, of which there is no trace in 
the pleadings the issues or the judg- 
ments. The deed is not open to iny 
serious doubt. Mrs. Hodges covenants 
that Oldham shall pay. That makes ^ler 


a surety, liable to pay the whole imni^i* 
ately on Oldham’s default. She is a sure- 
ty with all the «^ts of a surety to bh 
indemnified by him and[ to have contribu- 
tion from her co-surety. But as regards 
the Bank she was. to be considered as a 
principal debtor, not so as to be liable 
while Oldham was meeting the instal- 
ments, but so as not to be discharged hy 
dealings between the Banh Oldham 
which were otherwise calculated to dis- 
charge a surety. The District Judge 
however goes to the extrinsic evidence, 
and he decides that Mrs. Hodges was a 
surety pure and simple. His only grounds 
are, partly some loose ‘general statements, 
made most of them subsequent to the 
deed, by Colonel Oldham and Mr, Langdon, 
the Bank manager, that Aie was surety, 
which is quite true ; and partly because 
from the evidence of Mr. Woodside it is 
apparent that she never would have 
agreed to stand as. a principal (Rec. p. 
272 ). 

The learnad Judge can hardly have 
been serious in treating Mr. AVoodside’s 
opinion as evidence. But great stress has 
been laid at this Bar and was evidently 
laid in the Courts below, on the hardship 
which the last clause of the deed inflicts 
upon the sureties, and on the co>nsequent 
probability that they would not have 
borue their part iu the transaction if its 
exact effect had been explained to them. 
That its exact legal effect was not ex- 
plained is probable enough, seeing that 
counsel at this Bar found it difficult td 
say what effect it would have except ihe 
effect of avoiding the rule bjr which tbe 
sureties are now seeking to ]^teqt thx^» 
selves. That rule, though esik^&^^^n 
English law, and imporim inhb the Ind^ 
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C^tatct Acft| S 60 « 135, without exptem 
jumtiou of all the qualificatiomt which 
attach to it in England, has often operat- 
ed as a surprise and hardship on creditors. 
It has long since become a common thing, 
at *least in England, for prudent lenders 
of money to prevent its application by 
• provisions like that whioli is found in the 
document under consideration. Whether 
that practice has been so common in 
India is not apparent. But it has been 
the practice of the Plaintiff Bank, and 
this deed was copied from a printed form. 
Neither of the Courts below intimates 
that there is anything unusual in the 
provision, nor that in this particular case 
its insertion was in any way improper or 
calculated to deceive. 

It seems to their Lordships <not only 
not probable but highly improbable that 
a lady who was knowingly and willingly 
making lierself liable for the whole debt 
in the, only too likely, event of Colonel 
Oldham’s default, should draw back from 
that engagement on being informed that 
if it so chanced that the Bank gave in- 
dulgence to Colonel Oldham of a kind 
which is usually calculated to benefit all 
the debtors alike, her liability to the 
Bank would still continue. The addition 
to her responsibility was a minute one. 
Having swallowed the came] she would 
hardly strain at this gnat. 

NeTertheless the District Judge having 
found that Mrs. Hodges executed the 
deed m surety, as she undoubtedly did, * 
*pl!^oee^ to treat it as if there were no- 
it and holds that she was 
when time was given to 
Oldham. He does not bestow 
on the question, or even 
1^1 |fcie Jiimtion, " whether ea regards 


explanations given to Mrs* RodgeSi mr as 
regards her understanding, there is luijr 
different evidenco applicable to the 
clause of the deecl from that which 
applies to the deed as a whole and which 
convincefl him that she understood It* 

On this (piestion of suretyship the 
Judicial Commissioner’s .Court arrives at 
the same conclusion in a different and 
more legitimate way, t.«., on the construc- 
tion of the deed. The judgment lays 
it down that inasmuch as the prior peu^t 
of the deed created Mrs. Hodges and 
Captain Craster sureties, the latter part 
cannot make them principal debtors. 
Their liordships cannot understand this 
argument nor was it supported at this 
Bar. They have above given their view 
of the meaning of the deed. 

The Judicial Commissioners however 
did not support the District Judge, 
because they thought that the Bank did 
not contract with Colonel Oldham to give 
him time. It seems however to their 
Lordships that having taken Mrs. Old^ 
ham s security, as the result of a corres- 
pondence with her husband, in considera- 
tion of forbearance from suing the three 
debtors, the Bank effectually precluded 
itself from suing between July 1888 and 
May 1889. If they could agree with 
either Court on the effect of the deed 
the}" would hold that 'Mrs* Hodges was , 
discharged ; but as they think that the 
construction of the High Court is wrong 
and that the District Judge is wrong in 
disregarding the final clause of the deed, 
they must affirm the liability of her es- 
tate to the Bank. 

Captain Craater’s caae is diffiwent and 
much more simple. His peiwmal portion 
is in no way peculiw. We was a roan 
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living in the tvorld, 32 years of age, and 
had been working with his regiment for 
about three years. He does not allege 
any improper influence on the part of his 
superior ofiioer Colonel Oldham who pro- 
cured his execution of the deed. His case 
is that Langdon, the Bank manager, mis- 
led him as to t^e nature of the deed. 
This is his account of what happened 
with Langdon. 

“I saw Mr. Langdon in liis office and said 
^ Colonel Oldliam tells me that he is desirous of 
obtaining a loan from your Bank and I have 
come down to see you regarding the matter.* I 
said, * do you consider that if 1 stand security to 
your Bank for so large a sum I shall l>e incurring 
any unnecessary risk ? ’ Mr. Langdon replied 
‘No.’ He said Mrs. Katherine Hodge«< will be 
security with j^ou. She is lodging Hank sluires 
as extra security. Colonel Oldham’s life will be 
insured for a sum of Rs. 14,000, and ('olonel 
Oldham will repay the loan at the rate of K«. 300 
per mensem. I said, well, you nmst recollect 
1 have no other means besides my pay and should 
anything hai»peu to prevent Colonel Oldham 
paying up I can't do so, Mr. Langdon said in 
the face of the security of Mrs. Hodges, and the 
shares that she has lodged and also Colonel 
Oldham’s life being insured, I do not see liow you 
can run any great risk since Colonel Oldham is 
paying Rs. 300 a month, and in the event of his 
death we get the Rs. 14,000 Life Insurance. 1 
said, very well, you accept me as a co-surety for 
the amount. He said, yes, a deed will be drawn 
up by which you will become surety to the 
Bank.” 

Langdon says that this account is 
correct in the main, but he will not speak 
to every detail (p. 257) ; afterwards add- 
ing that he is convinced that ho told 
Captain Craster that he would be a 
principal debtor ; only that the Bank 
Would not call upon him unless Oldham 
failed (p. 258). 

The deed was brought to Craster for 
his signature by Oldham on the l^ifle 
Range at Lucknow. He executed it 
without making any attempt to read , it, 


relying, as he says, on Oldham, who told 
him that it was the Bond drawn up in 
accordance with his agreement made with 
Langdon. As to the tenor of the deed 
he says : — 

“ I understood the liability of a principal to 
be greater than that of surety. 1 object to 
boiug called a princii)al debtor. Had 1 read tlie 
passage in Kxhibit A 1, *are to be considered as 
)irincipal debtors to the said Bank,’ I would never 
liave signed Kxhibit A 1. The said passage is 
quite plain to me. I have bon'owed money once 
of tfie Bank. 1 had to sign and get a surety 
also. 1 can’t remember if that transaction was 
prior to the one in suit. The hxjk of the paper 
1 signed for that transaction was something like 
Exhibit A 1. Had a stamp above and WTiting 
below. I did not read the pax)er for that trausac- 
tion. I repaid the money.” 

Colonel Oldham says that he^ told 
Craster what Langdon had told him j that 
all would be jointly and severally liable. 
“The Bank may come down on yoxi 
directly without reference to me (p. 254). 
And again (p. 255) “ 1 took the Bond to 
him myself. 1 did not read it to him. 
I explained it to him fully that he was 
responsible irrespective of me. It was 
fully explained to him that he would 
jointly and severally be liable.” 

In fact both Langdon and Oldham, 
if they correctly remember what they 
said, appear to have represented the liabi- 
lity of the sureties not as something lose 
but as something greater than it 'actually 
w^as ; viz., as an immediate liability to the 
Bank instead of one dependent on Old- 
ham’s default. 

Captain Craster b\bo relies on Langdkm’a ^ 
refusal to give time upon Oldham’a Sint 
application without consent of tl^^ a^ira- 
ties. That however cannot 
legal rights of the parties ; and Ind^ 
this Bar it is only na^ a 
way, as showing La%don’n 




! mm a Burety {mre aiid i»ictt|jli&, Taking Omstef ')! gtatfeuciPBiit ; it 
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| f 6 |erenoe to sureties may have been mere- the fact) without any particular mehtidn 


ly a point of courtesy or of unnecessary of the last clause in the deed ; which very 


caution, or perhaps only a civil excuse likely was not mentioned. That would 
to Colonel Oldham for not giving the not suftieo to show that* Langdou misled 
indulgence ho asked. It is no more evi- Crastcr. But putting all the evidence 


dence that Langdon really misrepresented 
the effect of the deed to Captain Crastcr, 
than his acting at a later time without 
reference to the sureties would be evi- 
dence the other way. It ought to be 
treated os wholly insignificant. 


together their Lordships are satisfied that 
Crastcr was given to understand, porhapB 
even too broadly, that in his liability to 
tlio Bank he stood upon an equal footing 
with Colonel Oldham and Mrs. HodgeSi^ 

The District Judge granted a decree 


Their Lordships have already men- against tlio Oldhams and dismissed the 


tinned their reasons for thinking it highly 
improbable that those who incurred the 
substantial liability of the whole debt 
would have scrupled at this particular 
clause. has become important now, 
and Captain -Craster may think that ho 
would have treated it as of vital import- 
ance then, if all the consequences had 
been explained Jt,o him. But it has been 
before stated that he was a man who 
ought to have been, and probably was, 
able to look after his own affairs. lie 
admits that the effect of the deed is plain 
to his understanding; only he did not 
teke tb^ trouble to read it. It would be 
a veyy dangerous thing to •allow people 
who have induced others to advance 
money on the faith of their undertakings, 


suit as against f lodges and Craster with 
costs. The Court of the Judicial Com- 
niissfbnor gave a decree against all the 
Defendants. This their Lordships hold 
to be right though they difier as regards 
the grounds on which it should rest. The 
decree, however, is against all the Defend- 
ants 2)ersoually to pay the whole sum 
found duo or accruing due. Tliai does not 
recognise the representative position of 
Kobert Hodges, who is only brought here 
as administrator of his mother's estate.. 
In delivering judgment the learned Judi- 
cial Commissioner states that Mrs. Hodges 
was in the possession of •her husband's 
estate and remained the ostensible owner 
of the balance with consent of her sons, 
and that she was treated as the owner of 


,to escape from the plain effect of those 
^^ibdel^kings on the plea that they did 
understand them. It requires a clear 
^ misleadm^ on such a 

to have 

CJaptain Craster's statement 
not mention the counter 
and' Langdon. 


the entire property by the Defendant 
Hodges in his application for probate. He 
states a formal finding on the sixth 
thus : “ I find that the Defendant H0<S^ 
is liable to the extent of the entire estate 
in the possession of Mrs. HbdgOS;^^ It 
does not appear that thk 
the requisite materia^: loi tryiug each ^ 
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question, which is more appropriate for a 
separate inquiry ; and it is not disputed 
by the PlaiutifTs couns^el that^ as Hodges 
has not admitted assets, it would be more 
regular to ascertain the measure of his 
liability by inquiries in the execution of 
the decree. Their Lordships think that 
it would be right «to add to the decree as 
follows : — “But as regards the Defendant 
Bobert Nathaniel Hodges this decree is, 
except as regards the costs hereby ordered 
to be paid, made against him in his re- 
presentative capacity. Let all proper in- 
qu^^ies be made and accounts taken for 
the purpose of ascertaining the amount 
of the estate of Katherine Hodges and the 
liability of the Bank shares pledged by 
her and of her administrator llobert 
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CVViY Procedure Code (Jet XIV of 
eec. Sll — Limitation Act (XV of 1877)^ Sch 
lly Arts, jl^({i\ 118 — Emcution prooeedingi 
against estate of deceased judgment-dd>f0r 
without notice to legal representative or mak^ 
ing him party ^ irregularity-^ Sale in 
execution if a nullity or only voidahte-r-Sale^ 
setting aside of for irregularity — FurchtMet 


Nathaniel Hodges to make good the ^ebt 
due to the Plaintiff Bank.” Their Lord- 
ships will humbly advise Her Majesty to 
dismiss the appeal and with the qualifi- 
cation just mentioned to affirm the decree. 
As regards the costs of the appeal, the 
case of Captain Craster has wholly failed, 
and the case of llobert Hodges has failed 
on the most material points. Their Lord- 
ships think that the modification now 
made ought not to affect the costs ; 
especially considering that no attempt 
was made in fhe Court below to review 
the judgment on this point. The AppeL 
lants must pay the costs. 

Solicitors : Messrs, Yotmg^ Jackson^ 
Beard S Xing for the Appellant. 

Solicitors : Messrs. Lyne S Holman 
for the Bank. ' 

Appeal dismissed, 

C. W. A. ' 

i. 
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at an execution sale^ if hound to enquire into 
its defect, or legality — Want of jurisdiotim 
and error of judgment — Suit for redemption 
of mortgage in which relief is consequerUial on 
annulment of sale — Limitation'-- Pleadings — 
Parties — Frame of suit. 

Where a decree had been made against 
the judgment-debtor and ^after his death 
application for execution teas made agamst 
“ the estate of the deceased and against 
a person as heivy who was in fact not 
the heiTy and without notices to the propH^ 
heirs the property was sold : v 


Held — That such a sale can %niy ht 
set aside in the regular way hy proee^ingf 
under sec. 311 of the Code of ] 

cedure or by a regular mit B gmf 

of the confirmation of the sale as prouidl0i$ 
under Art. 12 (a), Stlu II of 


ation Act of 1877, . "■ 

Baswantapa V . RlKtr (i)' 

The fact thailhi 
the execution 







'mk 
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ilf0 u fin^ «rrar 0/ 

not umomt to udtJnfK- 
soot io render 
tike $oI$ a fMiif. Suck mh cm only he 
^ wde ue above etated, 

Md purehaeer at an execution sale, te/io 
i$ a eiranyer to the suit, is not expected 
to enyuire into its accuracy or to judye 
0 / iis legality and is justified in believing 
fhat the CouH has done all that which the 
law requires* 

At the above-mentioned sale the propei ty 
of the judgment-dehto^^ was purchased 
by a previous mortgagee theieof and a 
suit for redemption and accounts was 
brought by the real heirs ignoring or treat- 
ing the sale as a nullity 

Held — That they could not succeed 
in their suit for redemption unless they 
first brought a suit or remodelled the one 
they had already brought^ for setting aside 
ihe"'sale piaking the original decree-holder 
a party thereto* 

4 A party seeking relief inconsistent with 
a previous sale must pray to set it aside* 
Ofie yearns limitation prescribed by 
Art* of the Act of 1877 zs not 

confined only to suits^ which seek no lelicf 
other than a declaration that a sale ought 
to be set aside but apply also to suits whei e 
other rdief is sought which can only be 
gramledem annulment of the sale* 

Tho principle in Jaqadamba Chowdrani 
0* ])a 1C8 INA MoH 0N (2) applies to this case* 
Ithe dOifirim of ike Bombay High Court 
^ Govimd V * Kondi (3) that 

jshnyte the necessity for impugning the sale 
^ jndmrvmt to a suit for redeeming the 
8 differmt period of limitation 
SShtmni^ is umupportaUe* 

I. A. ii4 (188«}. 

|i Ifc B. 14 Bom. 279 (1889). 
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Ajppeal from ^ iotMhu tdt 
Beoch of tho Bombay i%ii 
posed oi Jardinoi Gaody md fitoade^ 
ou refereuce by Farraiii 0* attd Par^ 
sons, J.* 

Suit for redemption* Tho Plainttfl^ 
(represented by the Respondenta in the 
present appeal) merely stated that they 
wore the daughters andf heirs, under the 
Will, of one Nagappa who had on the 
28th March 1877 mortgaged the property 
m question to tho Defendant (the present 
Appellant) and they prayed for accounts 
and redemption of the mortgage. 

The Defendant by his written state* 
ment stated that, subsequent to his mort* 
gage, on the 27th June 1877, one Han* 
mant Vithal had obtained a decree against 
Nagappa, m execution of which Nagappa^s 
interest m tho property was put up fol 
sale , that it was purchased by the De* 
fondant on the 9th June 1880 ; and that 
on the 11th October 1880 possession was 
given to him and had continued with 
him ever since. He went on to pontend 
th|tt the claim for redemption cannot be 
maintained unless a suit is brought to 
set aside tho sale, that the<^ legality of 
the sale could not be impeached in the 
present suit, one reason being that Vithal^ 
the decree-holder, was no party to the 
suit, but that if the sale be impugned 
had a good answer to it. No mention of 
this sale was made in the plaint, Plainti:ffil 
persisted in their suit according to its 
original frame, and eleven issues wetf 
framed none of which was adapted Hk) 
examine Xhe propriety of the eEeaUtksts 
proceedings. 

The facts with regard to ^ sato Ware 
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as follows VithaPs decree was against, 
j^Tagappa as principal debtor aud^ Wyan- 
kappa as surety, the latter being the 
sondn-law of Nagappa and the husband 
of one of tho Plaintiffs. On Nagappa’s 
death, after decree, Vithal applied for 
execution of the decree against ‘‘ tho 
estate of tho deceased Nagappa” and the 
names of the parties against wliom exe- 
cution was sought were given as “De- 
fendant Nagappa, deceased, by his heir 
and nephew Uainliiiga ” and Wyankappa. 
A year liaving elapsed since the decree, 
notice was issued under see. 284, C. 
P. C., and served upon Uamlinga and 
Wyankappa and not upon tlic Plaintiffs. 
Ramlinga appeared and iuforuiod tlio 
Court, as tho fact was, that he was sepa- 
rated from his deceased uncle Nagappa 
and was not his heir ; that the Plaintiffs 
in the present suit were Nagappa^s heirs 
and that ho was not in possession of tho 
estate. He was informed by the Court 
that the application was not against his 
property but against the estate of the 
deceased Nagappa and that if liis pro- 
perty should bo attaclied, he would have 
his remedy after attaclimcnt. 

The property was then attached and 
was followed by a sale proclamation in 

which the Defendant was described as 

« 

“ Nagappa, deceased, after decree — heir 
Ramlinga ” and tho interest to be sold 
as that of “ Nagappa, deceased, his heir 
Ramlinga.” At the execution sale on the 
9th June 1880, the mortgagee Sidrainappa 
(the Defendant) purchased tho property 
and a certificate of sale was granted to 
him when the sale was confirmed. He 
had given notice of his mortgage iptnd 
the sale was made subject to it. The 
certificate of sale described the iutol’est 


sold as that of the 
On the 11th October 1880, tiie Defhiidtetii 
was put into formal |K)s8esmoh| he beitiif 
already in possession as a mortgaged. 

Mr, Phillips for the Appellant. 

The Respondents were not represented. 

‘ Their Lordships* Judgment was deli- 
vered by 

Lord Hobhousb. — The Respondents to 
this appeal represent the Plaintiffs below 
who instituted their suit on the 24th 
January 1889. The Defendant below is 
now represented by the Appellant, Tho 
Plaintiffs stated that on 28th March 1877 
one Nagappa whose heirs they are, mort- 
gaged land to the Defendant to secure 
the sum of Rs. 3,000 ; and they prayed 
for accounts and redemption of the 
mortgage. 

The only defence which need now be 
considered was that in a suit instituted 
against Nagappa by a creditor of his 
named Vithal, a decree was obtained in* 
execution of which Nagappa*s interest in 
the property was put up for sale ; that 
it was* purchased by the Defendant oil 
9th Juno 1880; and that on 11th Octo- 
ber 1880 possession was given to tlie 
Defendant and had continued with him 
ever since. Tho plaint was wholly silent 
about this sjile. The written statement 
went on to suggest that thh Plaintiflb 
might possibly contend that the sale was 
illegal because it took place without the 
Plaintiffs being joined in tWs oentiftnirte 
as heirs. The Defendant said that liS ' 
waited to hear whether the FlainMffa 
would make any such ease, but if 
they did he bad an answer to it j 
pleaded by anticipation that tW 
of the sale could ndt ;be 
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one reaBon being that 
Yithal the decree-holder was no party to 
the euit. Finally the JDefendant put in 
a distinct plea that the claim for rcdemp* 
tion cannot be maintained unless a suit 
is«brought to set asi^e the sale. 

The Piaintififs persisted in their suit 
according to its original frame. Eleven 
issues wore settled by the lirst Court, 
The first issue was whether the nioitgagc 
debt merged in the subsequent purchase. 
Jn point of form that issue was not 
adapted to the facts of tho case ; nor, as 
it was treated by the first Court, was it 
adapted in point of substance. There 
was no issue adapted to examine tho 
propriety of the execution proceedings. 

Thts first Court dismissed the suit on 
the ground, as the learned Judge ex- 
pressed it, that the mortgage merged in 
the purchase. The Plaintiffs appealed. 
They complained that proper issues had 
not been stated, and that they had been 
prevented from tendering evidence on 
points connected with the regularity of 
the execution proceedings. The Defend- 
ant made objections to the same effect. 
But no further issues were stated, and no 
further evidence was given. 

The Judge of the second Court,’ the 
first appeal Court, who is styled the 
joint fifist class Subordinate Judge, k, 1\ 
at Sholapur, affirmed the decree below. 
A& there has been no remand of the case 
on account of defects in the issues or 
evidence, hla findings of fact are in this 
* Stage conclusive ; and from them and the 
doouments referred to in them the case 
to stand as follows* Yithara 
was against Nagappa as principal 
d^torand Wyankappa as surety* The 
ISM .Nagappa’s son-in-law being the 


husband of Tukava one of tho originaf 
Plaintifis in this suit. The date of the 
decree was 27th June 1877. It is an 
important doemnout but there is no copy 
of it in the record. It is spoken of as 
a simple decree for payment of money ; 
but from terms of the application for 
execution, wliich was made on 22nd No- 
vember 1S78 (Uee. p. 5l) it appears that 
the decree also related to some property 
which was mortgaged, and that on a 
previous apiiliciition made in tho year 
1878 a Iriiling sum, lls. 3, As, 4, had 
been realised by sale of that property. 
The application is in a tabular form as 
rc(| Hired by tho then Code of Procedure, 
the terms of which arc those of sec. 236 
of tho existing Code of 1882. The name 
of the person against whom the execu- 
tion IS sought is given as “ the estate of 
tho deceased Nagappa.’’ The names of 
the parties are given as, first Nagappa 
deceased by his heir liatnlingappa, and 
secondly Wyankappa. Tho relief sought 
is sale of the immoveable property of the 
deceased Defendant for tiie realisation of 
Us. 05 and a fraction, being tho balance 
remaining due under the decree. 

Notices were served upon llaralingappa 
and Wyankappa. Tho former was the 
nephew of N igappa but was not his 
iieir, the family having been divided as 
the Court has now found. On the 23rd 
December 1878 Uamlingappa appeared, 
to show cause. What then took place 
appears from an entry of that date. Bam- 
lingappa stated ‘‘As Nagappa separated 
from my father even during [my father’s] 
lifetime 1 am not Nagappa’s heir. His 
heirs are his daughters ” (and he named 
them, meaning to name the Plaintiffs). 
“I have not with me ailJSr ‘estate’ of 
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the deceased nor did I receive it. There- variety ^ of judicial opinion" fl^he apji^l 
fore this decree should not be executed was first heard before Sir Charles Farraoj 
against me.'' C. J., and^ Parsons, J. The foriher of 

The Court's judgment was as follows : those learned Judges pointed out the 

The Plaintiffs' application for execution insufficiency of the reasons assigned by 

is not against other property : it is against the Courts below for^ their decrees. H© 

the ‘estate' of the deceased. If [any] held that notice should have been served 

property belonging to you is included on Nagappa's heirs, and that in default 

in that [estate], you should take legal of such notice the sale was informal 

steps after the attachment is levied.' and irregular, and might be set aside 

(See Bee. pp. 25, 26). on an application made in good time 

After that the execution proceedings (Bee. p. 172). Then he addressed him* 

went on ; with the result that the self to the question whether the sale 

mortgaged property was put up on the however irregular was a nullity ; and he 

9th June 1880 to be sold subject to the held that it was not, that it must be 

charge then stated to be Bs. 3,680, and set aside before the Plaintiffs could re- 

was bought by the Defendant. It would cover the property, and that they had 

appear that the property was considered never sued to set it aside (pp. 172, ' 174), 

to be worth nothing substantial beyond Parsons, J., on the other hand held that 

the mortgage debt ; the highest biddings the sale was an entire nullity and that 

for all the lots only amounting to the Plaintiffs were entitled to proceed as 

Bs. 9-12. if it had never taken place (p. 17§), 

The second Court dismissed the Plain- Upon this conflict of opinion the cause 
tifiV appeal. The learned J udge proceeded was referred to three other Judges of 

on the ground that Bamlingappa w'as the High Court. Banade, J,, agreed 

a legal representative of Nagappa wdthin w’ith Parsons, J., that the Court had no 

the meaning of the Code because ho jurisdiction at all to make the sale which 

was a relative of the deceased and was 'was consequently a nullity (p. 184). 

possessed of some of bis property. He Candy, J., without deciding the point, 

also relied on the presence of Wyankappa assumed for the purpose of his judg- 

as a party to the execution proceedings, meiit that the sale passed the property 

arguing that knowledge of them was subject to challenge in a regular suit, 

thus brought home to the Plaintiffs, but he held the present suit to be a 

^nd that they could not bo allowed to suit for that purpose. He further held 

lie by for years and then after the pro- that the suit was brought in good time j 

perty had increased in value to treat apparently on the ground t^at the right 

the sale as invalid. If, ho said, they to set: aside the sale is subservient tO" 
objected to the proceedings as irregular the right to redeem, and that the nec^ 

they ought to have sued within the sity of impugning the sale arises^ from 
year allowed by the law of limitation. the Defendant resisting the edit; tO 

The Plaintiffs appealed to the High redeem (p. 180), Jardine, J., Ifives WH: ; 

Court, wheif there appeared a great reasons at length foi? holding 
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CoBtHb had jurisdiction to order the sale 
and that the sale was not a nullity. But 
then he expresses agreement with Candy, 
J,, as to the nature of the present suit 
at|d its competency ^p. 18:3). 

The decree of the High Court does 
nothing but direct accounts to detennige 
.what amount the Plainiids must pay 
for redemption. It does not set aside 
the sale. It must therefore rest on the 
principle that tho' sale is an absolute 
nullity, though in fact only one of the 
Judges on the first hearing and one on 
the second hearing was of that opinion. 

This is indeed tlie cardinal point 
of the case, and it is one of great 
importance to all those who take pro- 
perty under the apparent security afforded 
by a judicial sale, wliich in*Tndia is 
conducted not by the creditor who socks 
payment but by the Court itself. It is 
very unfortunate that the views which 
have prevailed in the High Court have not 
been supported by any argument at this 
Bar. Their Lordships have done whut 
they can to understand and appreciate 
the views of the two learned Judges 
who think that the sale was a nullity, 
and to examine the authorities cited for 
that opinion, but they feel the disadvan- 
tage of being without a Respondent. 

It is not disputed that ’if tlic Court 
took proceedings wholly without juris- 
dictiou the Plaintiffs would remain 

unaffected by them, and two of the 
learned Judges below go the whole length 
of. affirming that the execution Court 
had no jurisdiction. But a decree had 
bean made, p-nd partially, though to a 
mitmte extent, executed against Nagappa ; 
aOi<f hiaeetate was liable to make good 
bal^i^ce* To enforce this liability 


was within the jurisdiction of the Court. 
If a judgmetit-debtor dies before full 
execution of a decree the creditor may 
apply for execution against liis legal 
represenbitivo, To receive that applica- 
tion is part of the Courtis jurisdiction. 
In point of fact the application made 
was against “the estate of Nagappa,^” 
and ill auoilicr column Ranilingappa is 
named as his heir. The (^ourt had 
jurisdiction to receive such an application 
and citlicr to reject it as defective or 
to order some furtlier proceeding. If 
Ranilingapiia had autnall}’ been successor 
ill title nobody could have objected to 
the regularity of the proceedings. If 
there had been a dispute who was heir or 
whether Hie jiroporty had or had not 
devolved upon the heir, it was for the 
Court to determine such matters for 
the purpose of the execution. If it had 
been found impossible to discover whether 
any representative of the deceased was 
In existence, it was for the Court to say 
what steps should be taken. All these 
matters, which might involve questions 
of nicety, were for the Court to decide. 
It is clear that the jurisdiction was not 
lost for the reason tliat the form of 
application might b<‘ opeiCto excejition. 
How w'Ms it lost afterwards ^ 

Th(‘ Code goes oil to say that the 
Court shall issue a notice to the jiarty 
against whom execution is ap[)lied for. 
It did issue notice to Ranilingappa. Ho 
couteuded that lie was not the right 
person, but the Court having received 
his protest decided that he was the right 
person, and so proceeded with the execu- 
tion. In so doing the Court wae exercising 
its jurisdiction. It made a %a<i mistake 
it is true ; but a Court has jurisdiction 
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to decide wrong as well as right. Tf 
it decides wrong, the wronged party caa 
only take the course prescribed by law 
for setting matters right ; and if that 
course is not taken the decision, however 
wrong, cannot be disturbed. The real 
complaint here is that the execution 
Court construed bhe Code erroneously. 
Acting in its duty to make the estate 
of Nagappa available for payment of 
his debt, it served witli notice a person 
who did not legally represent the estate, 
and on (Jbjection deckled that he did 
represent it. But to treat such an error 
as destroying the jurisdiction of the 
Court is calculated to introduce great 
confusion into the administration of the 
law. Their Lordships agree with the 
view of the learned Chief Justice that 
a purchaser cannot possibly judge of 
such matters, even if he knows the facts 
and that if he is to be held bound to 
inquire into the accuracy of the Court’s 
conduct of its own business no purchaser 
at a Court sale would be safe. Strangers 
to a suit are justified in believing that 
the Court has done that which by the 
directions of the Code it ouglit to do. 

As for authority, many cases are cited, 
but their Lftrdships cannot find any 
decision which supports the one now 
under discussion. ^Pliat which is relied 
on by Candy, J., is Baswaniapa v. Sanu 
(1). In that case the creditor of a 
man who was dead sued his mother in 
the character of heir, whereas the real 
heir of the debtor was his widow. In 
August 1878 the creditor obtained a 
decree ex parte upon which “ execution 
took place and the debtor’s property was 
transferred to the Defendant in November 

(1) I. L. li. 9 Uom. 86 (1884). 


1880. In 1881 a son adopted Igr the 
widow of the debtor sued by her as 
his guardian to recover the land. The 
plea of bar by time under Art. 12 
of the Limitation Act was set up ; a^d 
it was licld that the article did not 
apply because the sale was a nullity and 
there was no need to set it aside. Im 
that case neither the debtor nqr his 
estate were ever made subject to the 
decree of the Court, the liability never 
was established, and the process of exe 
cution had nothing to rest upon. The 
Court actually had not the jurisdiction 
which it purported to exercise. It is a 
diflerent matter when the Court has by 
its decree established th^ debtor’s liability 
and is in the process of working it out 
against his estate. 

Other decisions are cited in which pro- 
per noticcH have not been served after 
decree ; but on examining them they all 
appear to be cases in which proceedings 
have been taken, either under sec. 311 
of the Code or by independent suit, 
within the year allowed for setting aside 
a sale. In such cases the necessity for 
distinguishing between irregularity and 
nullity docs not arise ; and general asser- 
tions of the invalidity of such sal^, quite 
appropriate to the case in which and 
the purpose for which they are used, 
are only misleading when separated from 
their context and applied to a case in 
which the distinction het ween irregularity 
and nullity is the cardinal point. 

It is then necessary for the Plaintilb 
to sot aside the sale in order to clear 
the ground for redemption of the mOrV 
gage. There can be no question tiiht 
omission to serve notice on the 
representative is a serious irregulfu^tyi 
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Buflioient by itself to entitle the Plaintiff 
to vacate the sale. But there may bo 
defences to such a proceeding, and justice^ 
cannot be done unless those defences are 
examined by legal methods. It may be 
that the Plaintiffs could unite a suit to 
set aside with one to redeem, and that 
the defendant’s anticipatory plea of mis- 
joinder wguld if tried have been over- 
ruled. But that need not be discussed, 
beca\ise their Lordships think it to be 
beyond reasonable dispute that this is 
not a suit to sot aside the sale. 

The Plaintiffs have deliberately refused 
to make it such alsuit iu^tho face of the 
Defendant’s challenge. It can only be 
called a suit to nfft aside a sale in the 
sense in which any other suit might be 
so called if it prayed relief inconsistent 
with the validity of the sale. Candy, J., 
considers that the only thing wanting is 
a formal prayer to set the sale aside, 
and he says that if the plea had been 
rallied that there was no siioh prayer 
leave would have been given to amend. 
(Reo. p. 179). In fact the plea was 
raised at a time when the Plaintiffs 
could amend at their option, but they 
did not do it. To give leave to amend 
at the het*ring may have been in the 
discretion ef the Court, but it would be 
very far from a matter of course to do so. 
It would be giving leave to institute a 
new suit with the date of an earlier one. 
The decree-holder would be affected by it. 
He would be a proper party and (unless 
the^ k some recognised practice in India 
to tW/i^traiy SB to which Mr. Phillips 
i ootild^not inform the Board) a necessary 
one* J The Issttes would be different. It 
0amim be denied that the conduct of 
at the time of sale may 


be a bar to them when they ceme to set 
it aside. The Defendant said opOuly that 
if the I^laintiffs made a case for setting 
aside the sale he had got an answer to it. 
If the Plaintiffs then made sucli a case 
he must have been allowed to make his 
answer, and the issues raised by him or 
by the judgment creditor must have been 
tried. When defeated in the first Court 
the Plaintiffs complained (Roc. p. 153) 
that proper issues had not been framed 
for trying points connected with the 
sale : which was true though it was their 
own fault: but they did not ask to 
remodel their suit. When defeated in 
the second Court they complained (Rec. 
p. 165) that the Court had drawn pre- 
sumptions as to their knowledge of the 
sale without issues or evidence; which 
was true ; but they did not ask to remodel 
their suit. In fact their case has been 
conducted throughout on the principle 
that the question of nullity was the sole 
question, and that they could not succeed 
on any other ground. To allow them 
now to shift their ground aiid to make 
a new case, and that too without allowing 
the Defendant an opportunity of making 
the defence which he says he has in 
reserve, is wrong in principle and is cal- 
culated to work practical injustice. 

In the case of ^Ttigaddnihci Chowdi'cttii 
V. Dakhiaa Mohnn (2) the Plaintiffs were 
reversionary heirs of a deceased Hindu, 
subject to the interest of his widows, 
They brought suits not lo<;ig after the 
surviving widow’s death to recover the 
estate. But adoptions had been made in 
1853 and 1856, either of which, if valid, 
would displace the Plaintiffs* The law 
of limitation applicable to the ease (the 

(2) L. It. 18 lad. App, 84 (1818). 
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Act of 1871) provided that a suit to set 
aside an adoption must be brought within 
12 (sic. 6) years after the date of the adop- 
tion. The Plaintiffs sued, not to set aside 
the adoptions, but to recover the estate ; 
and they argued that tlioir title was good 
until an adoption was set up ; that tliose 
who set it up must prove its validity ; 
which accordingly might be controverted 
by the Plaintitls. Thoro was diffjeulty in 
the case because tlui expresf.ion ‘^set aside 
an adoption ’’ is inaccurate ; an adoption 
cannot be set aside, though its validity 
may be impeached ; and in fact the lan- 
guage was altered in 1877 before the 
appeal was heard. I’his Hoard found 
however that the expression had hecn 
frequently used in legal documents and 
was known to Indian lawyers as a short 
way of denoting any process in wliich the 
fact or the validity of an adoption was 
disputed. On that ground tlicy lield 
that the Legislature must have intended 
to place the specified limit on suits for 
these purposes. Then the suit, being 
rightly described as one to set aside an 
adoption, attracted the oonsequenco that 
the time for suing ran from the dale of 
the adoption, and that the suits of 1873 
and 1874 were barred. It is obvious that 
the expression “ set aside a sale is not 
attended by any such difficulty, because 
a sale, valid until set aside, can be legally 
and literally set aside ; and anybody who 
desires relief inconsistent with it may and 
should pray ttO set it aside. That brings 
us to the last point in this rather tangled 
controversy: viz,, w'hat is the period al- 
lowed for setting a sale aside ? 

Their Lordships have discussed the 
nature of this suit iA detail because the 
two learned Judges who affirm or assume 


the reality of the sale make the ease turn 
upon it. But if the conclusion could iDe* 
reached that the suit is one to set aside 
the sale, the result would be equally fatal 
to the Plaintiffs.^ Art. 12 (a) of the 
Limitcitiou Act of 1877 provides that a 
suit to set aside a sale in execution of a 
docroo must bo brought within One yonx 
after the sale is confirmed. Tjjat seems 
])roci.soly fipplicablo to the present case. 
It is said by C^andy, J. (with whom 
.lardino, J., agrees) that it has not been 
contended that the Plaintiff's we're bound 
to sue within the year : and he refers to 
a text-book for cases tOi. show that the 
article does not apply to a suit for a 
declaration that the sale is inoperative 
as against the Plaintiff, Here the sale is, 
as their Lordships hold, and as the learned 
Judge himself assumes, operative as 
against the Plaintiff's though liable to be 
set aside for due cause. 

The only case cited by the learned 
Judge himself is Bhagvant Oovtnd v. 
Kondi (3). Tn that case there was no 
judicial sale. Property was mortgaged 
by a Hindu, and after his death his , 
widows, who seem also to have been guar- 
dians of his infant heir, sold the property 
to a trustee for the mortgagee, r The heir 
sued to redeem, but not till after the 
expiry of the three years after his majprfty ‘ 
which by Art. 44 of the Limitation Act 
are the limit of time for setting asiile a 
sale by a guardian. In overruling the 
plea of limitation the Court made t}|6 
following observations: *‘The neceeility 
of impugning the sale of 1863, tO\ the 
second Defendant arises from the 
Defendant's resisting the Plaiutilfs* tmit 
to redeem the miertgage and te ther^^re 

(S) I. L. B, 14 Bom. 27# 
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Btibswviant * that snit,” That is the 
only naasmi assigned for overruling the 
plWf 

Candy, J., says that these observations 
ftpply eiaotly t45 the facts of the present 
Possibly they do, but their Lord- 
sfaipii find it impossible to grasp the 
reasoning behind them. If it means that 
the right to set aside the sale is kept 
alive as long as tlie right to redeem 
would subsist by virtue of the mortgage, 
the result is that the validity of the sale 
might be held in suspense for 00 years. 
The two learned Judges intimate that 
there is a limit of 12 years, but liow that 
limit is arrived, at does not appear. They 
treat the sale as valid until vacated, but 
apparently they allow it just so much 
validity as suffices to turn the possession 
of the mortgagee into the adverse posses- 
sion of an absolute owner, and no more. 
But if ^he sale is a reality at all, it is 
a reality defeasible only in the, way 
pointed out by law ; and it seems to their 
Lordships that the case must fall either 
within sec, 311 of the Code or w ithin 
Art. 12 (a) of the Limitation Act of 1877, 
or within both ; any way tliere exists a 
bar by one year's delay. 

The Limitation Act protects bond fide 
purchasers at judicial sales by providing 
a short Umit of time within which suits 
may be brought to set tlrem aside. If 
the protection is to be confined to suits 
which seek no other relief than a declara- 
tion that the sale ought to be set aside, 
• andi ls to vanish directly some other relief 
cHmaequential on the annulment of the 
9al6 is (bought, the protection is excced- 
Such however seems to be 
' tiie effect of the doctrine of subservience 
down by the Bombay High Court. 


In the adoption case Just cited from 13 
Ind. App. this Board remarked that there 
was no principle on which simple deolara** 
tions of invalidity should be barred by 
the lapse of 12 yearn after the adoptioDi 
w hile tlio very same issue, if only mixed 
up with a suit for the possession of the 
same property, is loft open for 12 years 
after the tleath of ihs» wddow. Their 
Lordsliips make the same remark now. 
What is the justification for refusing to 
construe Arl. 12 (ft) according to its 
obvious mojiniug whenever a suitor goes 
on to pray lor that relief which is the 
object, perhaps the only object, of setting 
aside the sale 1 Idieir Lordships hold that 
both the letter and the spirit of the 
Limitation Act require that this suit, 
wlien looked on as a suit to set aside 
the sale, should fall within the prohibi- 
tion of tlie article. 

I'he High Court ought to have dis- 
missed the Plaintifts’ appeal with costs, 
in accordance with the opinion of the 
learned Chief Justice. Their Lordships 
will now humbly advise Her Majesty to 
make that order, reversing the decree 
appealed^ from. The llespondonts must 
pay the costs of this appeal. 

Solicitors : Messrs, Edwards^ Heron di 
Co, for the Appellants. 

Appeal allowed with coUs, 

C. W, A. 



60 THE CALCUTTA 

[CIVIL APPELLATE JURISDICTION^ 

Appeal fkom Original Decree 
No. 115 OP 1898. 

' Rai Jatindra Nath 
Chaudhuri and others, 
Banbrjee, J. Defendants Nos. 1 «fe 2, 
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llindit Law — Adoption — IJindu widow — 
Successive adoption — Adoption of a second 
son after death of firsts whether divests the 
mother^ s estate — Right of rerm\sionarg heir — 
Pleadings — Rclitfs of a nature different from 
the case made out in the plaint. 

A IJindu widow adopting a son wider 
the authority of her deceased hushand 
upon the death of a son begotten or 
adopted whose estate she inherited as mother^ 
divests herself of that estate by the act 
of adoption in favour of the son last 
adopted by her and such son takes the 
estate immediately on his adoption. 

Musstt. BiiooisuN IMovek Deuia r. Ram 
K ISIJ 0 RE Acu A R J Clio W bll R U Y ( 1 ), Ve LL A N K 1 
Venkata Krishna Rao v. Venkata Rama 
Laksumi (2), Raaiasami Aiyan v. Venkata 
Ramaiyan (3), Bykant Monee Roy v, 
Kisro Soondereb Roy (4), CiouiNoo Nath 
Roy v. Ram Kanay Chowdhory (5), 
PuDDo Kumari Dkbi V, JuGGUT Kishoub 
Acharjbb (6), Padma Kumari Dbbi v. The 
Court of Wards (7), Tagore v. Tagore 
(8), Jamnabai V, Ray Chand Nahal 

(’i) 10 M. 1. A. 279 aSG.O). 

(2) 1. L. li. 1 Mud. 174 (1876;. 

(3) 1. L. II. 2 Maxi. 91 (1879). 

(4) 7 W. H. 392 (1867). 

(5) 24 W. H. 183 (1875). 

(6) I. L. H. 6 Cal. 615 (1879). # 

(7) 1. U R. 8 Cal. 302 (1881). 

(8) 18 W. R. 359 (1872). 
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CsMtp (9) and iuvji YnvATAsip& Jaa- 

OAKNATH SHARKABSSn' V..LaKBSI|^I (lO) 

© 

considered. 

No declaration ought to be granted 
where the case upon which tJu declottation 
is sought to he obtained is not only not 
the case made in the plaint hut u one 
that is wholly inconsistent with it, ^ 

Eshbn Chundbr Singh v, Shama Churn 
Bhutto (11) referred to. 

♦ 

This was an appeal preferred on the 
6th of April 1898, against the decree 
of the Second Subordinate Judge of 
Zillah 24-Pergunnahs, dated the 11th 
January 1898. 

This appeal arose out of a suit brought 
by Amrita Lal Bagchi and others, t^lain- 
tifis Respondents, to recover possession 
of certain immoveable property known 
as Nuue Bheri, which consisted of 915 
bighas and odd land comprised in taluk 
Dhapa Manpur, on the allegation that it 
belonged to one Pran Kissen Bagchi, who 
died in 1852, leaving his widow, Lobongo- 
moni Debi, as his sole heiress ; that upon 
the death of Lobongonioni on the 21st 
Magh 1302 (corresponding to February 
1896) the Plaintiffs, as the nearest ag- 
nates and heirs of Pran Kissen Bagchi, * 
became entitled to the property as rever- 
sionary heirs ; that Jatindra Nath Cfaau- 
dhuri and Harendra Nath Chaudhuri, 
Defendants Nos. 1 and 2, have been hold- 
ing possession of the same by setting 
up a lease purporting to have been 
granted by Lobougomoni Debi on the 
30th Sraban 1264; and that the said 
lease was inoperative after the de^tU of 
Lobongomoni Debi, there having been 
no legal necessity for the gritnlinjl; of 

(9) I. L. R. 7 Bom. 225 (188$). 

(10) I. L. H. 11 Bom. 381 <1887). 

(11) IIM. L A.7(186«). ^ 
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th4 eamg, And the Plaintiffs were conse- 
quently entitled to possession. A lady, 
named Sukhodanioni Debi, was made 
one of the Defendants in the suit on 
the ground that she bad been setting 
, up a right to the property as the widow 
of one Kali Nath Roy upon the false 
allegation that Kali Nath had been 
adopted by Lobongoiuoni under an 
authority from her husband. 

The defence of the Defendants Nos. 
1 and 2 was that the Plaintiffs were 
not entitled to recover possession as 
the reversionary heirs of Pran Kissen 
Bagchi, as Lobongomoiii Dobi, with the 
authority of her husband, adopted Kali 
Nath Bagchi as her son and the estate 
of Tran Kissen Bagchi vested in Kali 
Nath, and upon Kali Ninths death, 
l^as inherited by his heir Siikhodamoui, 
that the mourad lease under which the 
Defendants held was a valid lease and 
binding on the reversionary heirs of 
Pran Kissen Bagchi and of Kali Nath 
as having been granted under legal 
necessity; and that tlie claim of the 
Plaintiffs was barred by limitation. 

The Defendant No. 3, Sukbodanioni 
Debi, filed two contradictory statements, 
in the earlier of which she supported 
the Defendants Nos. 1 and 2, but in 
the later one she supported the Plain- 
tiffk. The Subordinate * Judge found 
that Pran Kissen Bagchi gave permission 
to his widow to adopt two sons in 
succession ; that the wido\v Lobongomoiii 
first adopted a boy, named Baikanto, 
on Baikanto’s dying unmarried, 
idbpe •adopted Kali Nath and had him 
married to Sukhoda and that Kali Nath 
died at the age of sixteen leaving his 
lidoptive mother and his widow him 


surviving. The Subordinate J udge fur* 
ther found that the lease of tJie 
Defendants Nos. 1 and 2 w^as not shewn 
to have been granted under legal 
necessity* and upon these findings the 
Subordinate Judge dismissed the Plain- 
tiffs' suit for possession but gave them 
a declaratory decree, declaring that the 
lease to the Defendants Nos. 1 and 2 
was granted without legal necessity and 
w^as not binding upon the reversionary 
heirs of Pran Kissen Bagchi and Kali 
Nath Bfigchi. 

Against that decree the Defendants 
Nos. 1 and 2 preferred this appeal and 
it was contended on their behalf that 
the Court below was wrong in granting 
tile Plaintiffs a declaratory decree u|K)n 
a ease not made in the plaint and in 
fact inconsistent with the case ' made 
in it and that the Plaintiffs' claim for 
a declaratory decree was barred by 
limitation under Art. 125 of the second 
schedule of the JJmitation Act. 

The Plaintiffs preferred a cross-appeal 
which was abandoned at the hearing. 
It was contended, however, on their 
behalf that upon the facts found by the 
Court below, the estate left by Pran 
Kissen Bagchi having passed to the 
first adopted son and on his death to Ins 
adoptive mother Lobongonioni Debi by 
inheritance, the second adoption could 
not divest Lobongomoiii of her rights, 
and as Kali Nath, the second adopted 
son, died in the lifetime of Lobongonioni, 
the estate remained in Lobongonioni 
and the Plaintiffs as reversionary heirs 
after the death of Lobongomoni were 
rightly entitled to the declaration that 
was granted in their favour. 

Sir Griffith Evans, Dr. Bash Behari 
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Ohosfy IJahits Jagat Chtimhr Banerjee^ 
Sai'at Chimder Hoy Chavdhuriy Cham 
Vhunchr Ghose and Indoo Bhusun 
Mommdar for the Appellants. 

Dr. Asatosk Jfnkerjeey Buhus AsfixUosh 
DJinVy Saroda Churn Milter y Boido Nath 
Dutty Mohendra Nath Roy and Jogendra 
Nath Chatterjee for the Kcspondcnts. 

The Judgment oj’ uhe Court vvavS as 
follows : 

This appeal arises out of a suit brought 
by the Plaintifl’s-Kespoiidents to recover 
possession of certain iiuinov cable pro- 
perty, on the allegation, that it belonged 
to" one Praii Krishna IJagchi wlio died 
in 1852 leaving his widow Lobongornoni 
Debi as his sole heiress ; that upon the 
death of Lobongoinoni on the 21st Magh 
1302, corresponding to some day in Feb- 
ruary 1896, the riaintills as tlie nearest 
agnates of Tran Krishna Bagchi became 
entitled to the property as reversiojiary 
heirs ; that the Uefondants Nos. 1 and 2 
have been holding possession of the 
same by setting up a lease purporting 
to have been granted by Lobongoinoni 
Debi on the 30th Sraban 126-1, and that 
the said lease is inoperative after the 
death of Lobongornoni Debi, there 
having been no legal necessity for the 
granting of the^ same, and the Plaiutifls 
are consecpiently entitled to possession. 
A lady, named Siikhodarnoni Debi, is 
made one of the Defendants in the suit 
on the ground that she had been setting 
up a right to the property as the widow 
of one Kali Nath Roy upon the false 
allegation that Kali Nath had been 
adopted by Lobongornoni under an 
authority from her husband. 

The defence of the Defendants Nos. 


1 and 2 was that the PlSfmiifih weife 
not entitled to recover possession m 
reversionary heirs of Pran Kristeui 
Bagchi, as Lobongornoni Debi under the 
authority of /her husfeand adopted Kali 
Nath Bagchi as her son, and the estate 
of Pran Krishna Bagchi vested in Kali 
Nath, and upon Kali Nath’s death has 
been inherited by his heir Sukhoda- 
moni ; that the mourasi lease under 
which the Defendants held was a valid 
lease and binding on the reversionary 
heirs of Pran Krishna Bagchi and of 
Kali Nath as having been granted under 
legal necessity ; and that the claim of 
the Plaintiffs was barred by limitation. 

The Defendant No. 5, Sukhodampni 
Debi, filed two contradictory statements, 
ill the earlier of which she supported 
the Defendants Nos. 1 and 2, but^n 
the later one she supported the Plain- 
tiffs, 

The Court below has found that Pran 
Krishna Bagchi gave permission to his 
widow to adopt two sons in succession, 
that the widow Lobongornoni first adopt- 
cd a boy named Balkan to, and on Bai- 
kanto’s dying unmarried, she adopted 
Kali Nath and had him married to 
Siikhoda ; and that Kali Nath died at 
the age of sixteen leaving his Adoptive 
mother and his widow him surviving. 
The Court below has further found that 
the lease to the Defendants Nos. 1 and 

2 was not shown to have been granted 
under legal necessity. And upon theAe 
findings the Subordinate J udge has: dis* « 
missed the Plaintiffs’ suit for possesmot^i 
but has given them a declaratory deore^, 
declaring that the lease to the DefeM^ 
ants Nos 1 and 2 was granted without 
legal necessity and is not landing ttphn 
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tlk« ifeviw?»ionary heirs of Tran Krislma 
Bagehi and Kali Nath Bagchi. 

Against this decree the Defeuclauts 
Nos. 1 and 2 hafe preferred this appeal ; 
and it is contended on their behalf that 
the Court below is wrong in granting 
the Plaintififs a declaratory decree upon 
a case not made in the plaint and in 
fact inconsistent vvitli tlui case made in it. 

The IMaintids have preferred a (*rosH- 
appeal, but it was a))andoned at the 
hearing. It wds contended however on 
their behalf that upon the facta found 
by the Court, below, the estate left by 
Pran Krishna Bagchi having passed to 
the first adopted son and on his death 
to his adoptive mother Lobongomoni 
by inheritance, the second adoption could 
npt divest Lobongomoni of her rights ; 
and as Kali Nath, the second adopted 
son, dipd in the lifetime of Lobongomoni 
the estate remained in Lobongomoni, 
and the Plaintiffs as reversionary heirs 
after the death of Lobongomoni were 
rightly entitled to the declaration that 
has been granted in their favour, I should 
add that a furthor ooiitentiou was raised 
on behalf of the Appellants, that the 
Plaintiffs’ claim for a declaratory decree 
was barred by limitation under Art. 125 of 
the second schedule of the Limitation Act. 

The questions then that arise for 
determination in this appeal are, 
whether upon the adoption of l^nli Nath 
by t'^ybm^omoni the estate which she 
had inherited from lier first adopted son 
P^issed to Kali Nath ; second^ whether, if 
SieJi Nath was the last full owner, the 
Plaintiffs, having denied Kali Nath’s 
i^ht and aued as the reversionary heirs 
M Praa Krishna Bagchi, could in this suit 
ob^u the declarktion that has been 


Lal Bagchi. 

granted in their favour as ]|jevcrsionary 
heirs of Kali Nath ; and, thirds whether 
the suit if it can be regarded as a suit 
for such a declaration, is not barred by 
limitation. 

Upon the iiist ipiostion, this is how the 
aulhoritios stand, ddien; is no text of 
Hindu law bearing directly GponJ^ the 
point, nor is tlimv' any decision of the 
Trivv or of tliiH C^mrt directly 

in point. ^Idierc is however a dictum of 
the J*rivy C’onncil in the case (d Mnastf. 

Mo }/(>(’ r>d>la V. Ram KinhQre 
At'/nnj V/i*JtriUinry (1), in wliicdi their 
Tiord8hi[>s s,»y ; ‘‘If Bhowanee Kishoro . 
had di(‘d unmarried his mother Chandra- 
bnllee Debia would Imvo been his heir, 
nnd tlio (jiiestion of adoption would have 
stood on quite ditrereiit grounds. By 
exorcising the power of adoption, she 
would have divested no estate but her 
own, and this would have brought the 
case within the ordinary rule.” That 
shows that: in the opinion of their Lord- 
sliips wlau-e a widow authorised to adopt 
a son if) her deceased husband upon the 
death of a sou begotten or adopted, 
makes the adoption when the first son 
dies unmarried, she, by making the adop- 
tion divests lier own estate hi favour 
of the son taken in Jdoption. This 
dictum was Reaffirmed by their Lordships 
of the Judicial Committee in the case of 
T ellankt Vt nlcafa Kria/uia Rao v. VfmJcata 
Rama Lnh/ml (2), in which the follow- 
ing observation occurs : “ If then there 

had been a written authority to the widow 
to adopt, the fact of the desoent being 
thus cast would have made no differ Aloe 
unless the case fell within the authority 

(1) lO^M. I. A. 279 (1805). 

(2) I. L. R. 1 M«a. 174^870). 
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oi th^t oi jBk&obmi Mopee Dehia v. AJaw and the apitiiou expi^e^eed ^ 

Kiihore Acharj Cfix>wdkwry {\)^ in which three cases in favonr 0{ the 
it was decided that, the son having died in a ease like the present the ee0<^ j 
leaving a widow in whom* the inherit- adopted son does not divm the luh^twe ^ 
tanoe had vested, the mother could not mother of the estate inherited by W 
defeat the estate which had so become from her first adopted son, but that |i0 
vested by making an adoption, though in succvseds to the estate as the brother d| 
pursuance of a written authority from the first adopted son upon the death 
her husband. That authority does not the adoptive mother. But in the first 
govern the present case, in which the two cases the question did not directly 
adoption is made in derogation of the arise. The adoptive mother being dead 
adoptive mother’s estate, and indeed when the suit in the first-nientioned case 
expressly recognisses the distinction.” It was brought, it was immaterial to cofisti^ 
is true that in a still later case, that of dcr whether the second adopted son 
Ramatami Aiyan v. Venkata Rammyan- took the estate immediately upon his 
(3) their Lordships observed Some adoption, or on the death of the adoptive 
of the circumstances of the case are mother, and in the second case, namely, 
peculiar. The first adopted son became that of Gohir^do Nath Roy (5), the question 
his father’s heir ; on the death of that that arose was whether the adopted spa 
son after that of his father, the widow could, during the lifetime of the adop- 

became the heir, not of her late husband tive mother, set aside an alienation by 

but of the adopted son. Whether by the her made in favour of a third party and 

act of adopting another son she in point as for the third case, that of Pvddo 

of law divested herself of that estate in Kumari Dehi v. Juggut KUhore A<ihmi%^ 

favour of the second son may be a ques- (0), the decision of this Court was set 
tion of' some nicety on which their Lord- aside by the Privy Council upon another 
ships give no opinion.” But this refrain- ground, see Padma Kumari Dehi v* Thf 
iug on the part of their Lordships from Vonrt of Waids 

giving any opinion upon the question The question has been considered by 
cannot materially weaken the weight recent writers on Hindu law, of 
that attaches to dictum laid down by West and Buhler in their Digest of 
their Lordships in the two ea^rlier cases. Law, 3rd Edition, p. 983*^6, seem to ,, 
Then there are three oases in this Court in the view that if the first adopted SOp 
which the point was considered, namely, dies unmarried and before certain 
Byhant Monee Roy w Kisto Soonderee tory ceremonies are periormed the 
Roy (4), Galindo Nath Rdy v. Rem adopted son may take the ei|tate 

Kanay Chowdhury (5), and Pvddo Kvme^ri mediately on his adoption* 

Debi V. Jvggut Kinhore Aeharjee («), his Hindu law and nsage^ 

* (1) 10 M I. A 278 C186D). 

(8) I. L. » 2 Mad. 81 (1878). f » mother raokB before a byoflWW ‘ W 

(4) 7 W. K. 882 (1867). (6) 24 K IW <197*^ T' 

(6) 24 W. R. 188 (1876). (6) 1. L. B. 6 0#., M 

(6) I. L., B. D C*l. 615 (1878). • (7) L t. B. 





td 1^ d#d W Why thm should he 
dAwiyl^ If the adoption could 

*be UtintML aa relatii^ ^baek to the Re 
of the jtoeeaaedt then it would have given 
him an undivided brother, who would 
take survivorship in preference to the 
mother But it would seem that no such 
* fiction* k now admitted*’’ And Babif 
Golap Chandra Sarkar in his Tagore Law 
lectures on the Hindu Law of Adoption 
(p. 411), after quoting the passage from 
the judgment of the Privy Council in 
the case of Itamasami Aiyan v. Venkata 
Samaiyan (3), which we have referred 
to above, remarks : “ This observation 

therefore cancels the effect of what was 
observed in the previous cases with res- 
pect to the divesting of the adoptive 
mother’s estate. According to the princi- 
ples of the Bengal School the adopted 
son cannot lay any claim to the estate 
which the adoptive mother inherited from 
her deceased son during her life, because 
the adopted son as brother by adoption 
is not entitled under any circumstances to 
take the same iu preference to the 
mother. Accordingly the Calcutta High 
Court appear to have expressed the 
opiniou that the adopted son is entitled 
to take the estate after the death of the 
adoptive* mother.” This is how the 
authOritiSs stand : and, attaching, as we 
must du, greater weight to the dictum of 
the Privy Council than to any dictum of 
OUlf own Court, and greater weight to 
the bpluion twice positively expressed by 
the Privy Council than to the last obser- 
vtltouil of the same tribunal in which 
thatii^ Xkrdihlio only expres- 

afos any on the point, we think 

of authority is in favour 

ii) lb2Mad.9I (1879). 


of the view that a Hindu widow adiOpfe* 
ing a son under the authori^ of hM 
deceased husband upon the deatii ol a 4 
son begotten or adopted whose skO 

inherited as mother, divests herself of 
that estate by the act of adoption in 
favour of the son last adopted by her« 

Let us next consider how the question 
stands upon principle. It is no doubt 
difficult to work out the divesting of the 
adoptive mother and the vesting of tine 
estate in the second adopted son according 
to the ordinary rules of inheritance } but 
the rights created by adoption, as has 
been ohseivcd hy the Privy Council in 
the case of Tagore v. Tagore (8), operate 
in some respects by way of exception 
to the general rule. Moreover, in a case 
like this, iu addition to the rules of 
iiiheritauco, another principle may well 
bo taken to come into operation, the 
principle, namely, that when a person, 

^ ho IS a free agent voluntarily does any 
act that person must be taken to intend 
the natural consequence of the act. Now 
a Hindu widow authorised by her bua« 
band to adopt a son is free to exercise 
the authority or not as she ehoosea 
There is no one who can compel her to 
exercise the power. But if she does exer* 
cise it aud adopts a son to her deceased 
husband, it is only in accordance with 
the ordinary Hindu notion of adoption 
that the son so adopted should take the 
estate that the adoptive father left. Audi 
the widow, by adopting a sou to her 
husband, must be taken to intend the 
vesting of the estate that original^ be* 
longed to her deceased husband in mAk 
adopted son. Of course, if, by fcaaon Of 
a previously ad^ted son having! left 

(8) 18W.B. m 
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. some other heir than herself, the estate 
is vested in such other heir, no act of 
hers can divest that heir and vest the 
the estate in the adopted son. But where, 
by reason of the first adopted son having 
died unmarried, the estate has come back 
to her, it is only a natural consequence 
of the subsequent adoption by her that 
the estate should pass to the second 
adopted son ; and this is what their Lord- 
ships meant by the dictum laid down by 
them in the case of Bhoobun Moyee Debia 
V. Bam Kishore Acharj Chowdhury (1) 
above referred to. If we view the matter 
in this light, no ditliculty can arise. The 
question raised by Mr. Mayne, “why 
then should he dcstory her estate ? ” will 
not then arise ; for upon this view it is 
' not the second adopted son who destroys 
the estate of the adoptive mother, but it 
is the mother herself who, by exercising 
the power of adoption, of her own free 
^ will and accord, divests herself of her 
estate and allows it to pass to the adopt- 
ed son. This view will also answer the 
argument of the learned Hindu lawyer, 
Babu Clolap Chandra Sarkar, who too 
seems to think that relative rights of the 
mother and the adopted son are to be 
.determined only by the application of the 
ordinary rules of inheritance. We may 
here observe; however, that though main- 
taining the opposite view the last named 
writer feels the hardship of it ; for he 
observes (see his Tagore Law lectures on 
the Law of Adoption, page 411) : — 

“ Whatever may be the principle, it 
has been held by the Bombay High Court 
that a Hindu widow who adopts a son 
after the death of her natural son, divests 
herself of her estate. This view appears 

il) 10 M. I. A. Ii70 (1805). 


to be the most equitable ohe, for other- 
wise the adopted sou would wt be en- 
titled even to m|intenanoe, as of right, 
out of the estate of the adoptive mother, 
and if he dies during her life leaving 
a widow and a daughter they would be 
unprovided for. As regards the adoptive 
“ mother she may reserve any interest she 
likes by an ante-adoption arrangemwt 
with the consent of the natural father.” 
We may add that the Bombay High 
Court in the cases of Jamnabai v. May 
Claxud Nahal Ckand (9) and Bavji 
Vinayakr0fi) Jaggannath Shanharnett v. 
Lakshmibai (10) have taken the view 
that we now take upon reason as well as 
upon authority. Therefore we think that 
the correct view would be to hold that 
when a Hindu widow adopts a second 
son upon the first son dying unmarried, 
the second adopted son takes the estate 
immediately on his adoption. ' 

Corning now to the second question, we 
think it clear that the declaration grant- 
ed in favour of the Plaintiffs is one that 
ought not to have been granted. The 
case upon which that declaration has been 
granted is not only not the case made « 
in the plaint, but is one that is wholly 
inconsistent with it ; and to allow the 
Plaintiffs to succeed in this sifit in ob- 
taining the declaration embodied in the 
decree of the Court below would be to 
contravene the rule of law laid down by 
the Privy Council in the case of JSshm 
Chunder Singh v. Shama Chwm Bhutto 
(11). AVe may add that the objection to 
the Plaintiffs being allowed to sucooed in 
obtaining the declaration in .quesUon in 
this case is not merely a teehnioal objec* 
(9) I. L. K 7 Bow. 225 (ISSB). 

(10) L L. K.H Bom. 8S1 (1887). 

(11) XI M, L A. 7 11860). 
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• tloB bafc Is one of substance ; for, if Che 

PliUntifiy had made an alternative case 

■ 

in their plaint that they were entitled 
to the dectaration that has been granted 
to them as the reversionary heirs of Kali 
Nath, in tliat case it would have been open 
to the Defendants Nos, 1 and 2 to plead 
i^tificatiou of the lease by Kali Nath, a 
plea which the framers of the suit might 
well be taken to have precluded them 
from urging. The second point, also, 
must, therefore, bo decided in favour 
of the Appellants. 

In this view of the case it does not 
become necessary for us to pronounce any 
opinion upon the third point, namely, 
the question of limitation. If it were 
necessary to determine that point we 
should have felt considerable difficulty 
in holding that the case was governed by 
Art. 125 of the Limitation Act, the lan- 
guage of wliich does not cover a case 
like the present. 

The result then is that tlie decree of 
the Court below so far as it grants the 
Plaintiffs a declaration that Lobongomoni 
Debi had no legal necessity for granting 
a permanent lease in respect of the pro- 
perty in suit, and that the patta granted 
by Lobongomoni Debi is not binding upon 
the heirs of Pran Krishna Bagchi and 
JC^li Nath^ ISagcbl, must be set.aside and 
the Plaintiffs^ suit must be dismissed 
altogether. 

The Appellants are entitled to their 
costs in this appeal, which will include the 
costs of the preparation of the Appellants’ 
supplemental paper-book. We assess the 
hoariiig fee at fffteen gold mohurs. 

The cross-appeal having been aban- 
donees it is dismissed without costs. 

S. 0. S. Decree modified. 


[ORDINARY ORIOIKAt CIVIL 
JORISOICTIONO 

Suit No. 568 of 1871. 

Kumau Surry a Suttya 
Sauk, J. (inosAT.* 

1897. V, 

21, April. I’axi (iOuau Moni 

Hwnr. 

Pra(^(kc — licceicer--- Application for team 
to sue a lleoeivei\ 

The Receiver is not a necesmry party 
1o a suit for possession of immoveable 
pro^^eriy. 

This was an application by one Srinath 
Biswas and otbers for leave to sue the 
Receiver. The petition stated that tlie 
Petitioners wore the absolute owners and* 
had been in posH(58sion as howlmars of 
a piece of land known as klsmut Samanto- 
gati in the District of Khulna; that' 
some time ago that land had diluviated 
and formed as accretion to a piece of cknr 
land known as Chiirdakatia belonging to 
the Government, that under a settlement 
from the (Government the Receiver ap- 
pointed in the above suit had been hold- 
ing the said reformed land and was in 
possession of the same. The Petitioners 
then stated that they wore desirous 
of bringing a suit in the Court of the 
Hub-Judge at Khulna against the parties 
who were in possession of the Said land 
as also against the Receiver for recovery 

* Thiri was followed in the case of Sin, Sarala 
JJassi V. fihuhan Mohan Neuyi (Suits Nos. 175 
and 20d of 18D9) bef«)ro Saj,k, J., ou the 18Ui 
August 1897, wliet) hi's Lordship in distuissing 
an application for leave to me the Jtecelver, 
observed-- “ If there is any question between the 
parties entitled to property in the hands of a 
Reveiver, a fleer ee in a suit between the parties 
can always be carried out against such pro- 
perty or any share therein without maMpg the 
Receiver a party to tHe suit.— HBronTRii.^ 
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Kumab Suttya Suttya Ohosal v, Eani Golap MoNt Dkbi. 

of possession of the land as reformation . The facts of the case material to this 


on its own original site and they prayed 
for leave to bring a suit against the 
Receiver appointed in the above suit. 

Thb ’Court was of opinion that the 
Receiver appointed in this suit was not 
a necessary party to the suit to be 
instituted in the Court of the Subordi- 
nate Judge at Khulna. 

Mr, S. R. Das for the Petitioners 
asked that the expression of the Court’s 
opinion any be embodied in the order dis- 
missing the application so that the plaint 
might not bo rejected by the lower Court. 

The Court. — Very well. 

Bahu Raj Mohan, Das, Attorney for 
the Applicants. 

S. R. D. Application refused, 

[CRIMINAL REVISIONAL JURISDICTION] 

Rev. No. 431 of 1900. 

Prinsep, J. The Queen- Kmpress 

Handley, J, 

1900, Pooran Agarwalla, 

13, June. Accused. 

Code of Criminal Procedure {Act V of 1898), 
eec, 109 — Security for good behaviour — “ Os~ 
temihle means of subsistence,^^ proof of— 
“ Doing no worhf if sufficient — “ Previous con- 
viction^^ how far relevant— Procedure, 

The fact that a man does no work or 
that he was once before convicted for had 
livelihood does not justify a Magistrate, 
vdthout being satisfied from evidence that 
since his release the accused has no ostensible 
means of livelihood, to order him to furnish 
security for good behaviour. 

This was a rule issued on the 25th of 
May 1900, against the order of the Presi- 
dency Magistrate of Calcutta, Northern 
Dmsioii, dated 25th of April 1900. 


report were as follows — 

A police inspector charged the Defend- 
ant with bad livelihood as he did no 
work. He had been sent up the year 
previous on a similar charge and was 
sent to jail for 6 months. 

The Magistrate of the Northern Divi- 
sion of the town of Calcutta ordered 
the accused to furnish security for good 
behaviour under sec, 109, Cr. P. Code, on 
the ground of his admitting one previous 
conviction for bad livelihood and that 
he did no work. 

No one appeared to show cause against 
the rule. 

The Judgment op the Court was as 
follows : — 

Pooran Agarwalla was placed before 
the Presidency Magistrate by the police 
being stated to be reputed thief, 
having no ostensible means of subsis- 
tence, found on 21st April to be conceal 
ing his presence at Chitpur,” A police*^ 
officer was examined who stated that 
“ the accused did no work,” adding that 
“he was sent up last year for a similar 
offence.” The record also shows that “ the 
Defendant admits that he doe^ no work, 
admits one previous conviction^ for bad 
livelihood.^’ On this the Presidency Magis- 
trate passed the following prder : I 

direct him to give security for good be- 
haviour in the sum of Rs. 100 for six 
months or to undergo six months' rigorous 
imprisonment under sec. 109, 0. P. fjfi 

In our opinion the evidence bpfdre the 
Magistrate did not justify the order. The 
charge stated many facts which if estab- 
lished would form substantial graonds 
for requiring the accused to give si^rity 
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for good behaviour tub beyond a state- 
ment of the polioe-o^cer that the accused 
** does not work ” and his admission of this 
there was nothing before the Magistrate 
mccept that some time ago the accused 
had been required to furnish security. 
But that a man “does no work does not 
necessarily mean what the law requires 
that he has “no ostensible means of 
subsistence.” No enquiry was directed 
to this, and unless this is proved the order 
is bad. If the charge was as stated, 
there should have been other evidence 
forthcoming. Whetlier this was so or not 
does not appear but if it was not tendered 
we think that the fact should have been 
noted by the Magistrate. The order 
seems to ua to have been too readily 
passed because the accused 'has already 
once been convicted of bad livelihood. 
But that was not sufficient unless it were 
shown that since his release the a^'cused 
had no honest means of subsistence. 

The order under sec. 109 must be set 
aside. 

Rule made ahsolnte. 


[CRIMINAL REVISIONAL JURISDICTION.] 

Hbv, No. 321 op 1900. 


PrinSep, J. 
HANIRiBY, J. 

1900. 

6, June. 


Kitabdi and others, 
Petitioners, 

. 

The Queen-Empress, * 
Opposite Party. 


Cnminal Procedure Code {Act I"' of 1898\ 
tee. 110 — MagUtr ate, jurisdiction of to require 
ieefmity for good helmvimr-^Residence outside 
such jurisdiction. 


A Magistrate has no jurisdiction to 
require security for good behaviour under 
u$ec» Cr. P, Code, from persons who 
Aq nat reside within his loccd Jurisdiction 


but who it wets alleged t h(sbitualiy com* 
mitied theft^ robbery and housedrreaking 
within such limits. It is only when a 
person residing within such limits is of 
such had repute that a Magistfate is 
competent to take action under that section, 

I'his was a rule issued on the 25th of 
April 1900, against the order of the Sub- 
Oivisional Magistrate of Naraingunge, 
dated the 9th of January 1900, which 
order was, on reference under sec. 123, 
C. Or. P., affirmed by the Sessions Judge 
of Dacca, on the 2Gth of February 1900. 

Tlie facts of the case material to the 
report were as follows : — The accused were 
residents of the district of Tipperah and 
were suspected of being in the habit of 
committing theft and robbery within the 
jurisdiction of the Magistrate of Narain- 
gunge and were on that account put 
under arrest and were in confinement 
in the under-trial ward of the lock-up 
at Naraingunge when proceedings were 
taken against them under sec. 110, C. 
Cr. P. 'fhe accused, inter alia, objected 
before the Magistrate that he, as Magis- 
trate of Naraingunge, within the district 
of Dacca, had no jurisdiction to try this 
matter as they were residents of another 
district. Tlie Magistrate overruled this 
objection which was affirmed by the 
District Judge of Dacca on reference 
under see. 123, 0. Cr. P. 

The Magistrate gave the following as 
his reasons : — 

One further question remains for me to con- 
sider and that is raised in the Jauab of the De- 
fendants. It is said that I have no juriadiction. 

The words of the section are : — 

“Whenever a Sub-Divisional Megkbrate re- 
ceives information that any perion within the 
local limits of hi$ jurisdiction is by habit a 
robber, house-breaker or thief such magistrate 
may, etc. * 
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** These words may of course be read to include 
only persons residing within the ni.igistrate'a 
jurisdiction, but 1 <*an find nothing in the code 
to show* that the words should bo restricted to 
this use. The words can c<jual!y well be inter- 
preted to mean hahituully eonimits thefts and 
robbery ami house-breaking within hi.s juriKdie- 
tion and it appears to me that the ,so<*t.ioii is 
carefully worded in such a way as to emhrace 
hoth these meanings. If this is not so it is 
impossible to have anj" hold over a gang of this 
kind which residing just over the border commits 
ofTenccH in a diiViMxmt jurisdiction where the 
police of the district in which the (dlVmleis 
reside make no active attempt to prevent, the 
persons from eonnnitting crime exce]»t hy re- 
moving the mear).s f)f il.s conimittid witl)in their 
jurisdiction, 1 therefoie find that 1 have juris- 
nictuui.” 

JI?'. K, i\r. Sen (hiptii ami Bahn 
Pramatka Nath Sen for tlio Petitioner. 

Mr. Leith (De 2 '>itf?/ Ltnvtl Ueinemhraneer) 
for the Crown. 

The Judgments of the Court were as 
follows : — 

pRTNSKP, J. - The Petitioners who arc 
residents of tlie district of ^Pipperah were 
under arrest and in confinement in the 
inider trial M ard of the lock-up at Narain- 
gunge when proceedings were taken 
against them under sec. 110, (h Cr. P., 
with the object of requiring them to 
give security for good behaviour. 

It w^as objected before the Magistrate 
tliat he, as a Magistrate of Naraingunge 
within the district of Dacca, had no 
jurisdiction to try this matter concerning 
persons who were residents of another 
district. 

The Magistrate has overruled this ob- 
jection, and, on reference to the Sessions 
Judge under sec. 123 for confirming the 
order passed by the Magistrate, the 
bessioiis Judge has adopted the same 
view. The law runs thus : — “ Whenever 
a Magistrate receives information that 


any person within the local limito of Mtt 
jurisdiction {a) is by habit a rObbier, 
house-breaker or thief or (6)” and so 
forth. 

The Magistrate has found that the 
terms of the section enable him, to try 
such a case because the law may be read 
thus : — “ Whenever a Magistrate receives 
information that any person is by habit 
a robber, house-breaker or thief within 
the local limits of his jurisdiction.” But 
the law is not so expressed and, under 
the ordinary rules of construction, it 
would not bear that interpretation. In 
my opinion it is when a person within 
tlie limits of a Magistrate’.^ jurisdiction, 
that iHf who is residing within the limits 
of such jurisdiction, is found to be a per- 
son of the description given above, that 
the Magistrate can take action and it is 
nob contemplated that the Magistrate iu 
such a case should issue a warrant so as 
to pursue the person concerned into 
another jurisdiction. It also seems to me 
that, under the terms of thie section, the 
reputation which the person is found to 
have must necessarily mean the reputa- 
tion of that person in the neighbourhood. 
And the persons residing in that locality 
could be best able to speak to his clyirac- 
ter. Moreover that if he were -called upon 
for his defence, he would naturally produce 
witnesses of that neighbourhood. Thus a 
trial held in another district and at 
some distance from his residence would 
probably result in his being unable to 
obtain the attendanpe of his witnesses 
or to obtain them at an expense which it 
would be unreasonable to call upon him tO 
bear. In my own experience I would add 
that I have never come across a case oi ^ 
this description in which jurisdtcth^ lias 
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be^a lM8«umed by a Magistrate of another 
district and from this I take it that the 
practice has been universal in regard to 
restricting the jurisdiction of a Magistrate 
to oases of persons reputed to be of 
bad character, and residing in his own 
district. The proceedings, therefore, are 
without jurisdiction and the order m'ust 
accordingly be set aside. If the J*eti- 
tioners arc in jail in consequence of their 
failure to give the security re([uired, they 
must be released. 

Handley, J. — I am of the same opinion 
and I entirely concur in tlie observations 
.made by Mr. Justice Trinsep. 

Jiule made absokUe^ 

S. C. S. . 


[CRIMINAL REVISIONAL JURISDICTION.] 

Rev. No. 299 of 1900. 


rniNSEP, J. 

l£ANDL“t:Y, J. 

1900, 

6, June. 


llAHiMUDDi and others, 
Petition eis, 

V, 

Ascjakali, Opposite Party. 


Indian Penal Code {Act XL V of 1860)^ 
S7Vy lJf!7 — Theft — Rioting — Common 

object charged^ when dubelicmd^ finding bg 
Appellate Court of a different^ if proper — 
Unlawful asmnhlg. 


If the common object faih and the sub- 
Btaniive charge is disbelieved the accused 
should he acqxiiited. It is not pvo'per for 
an Appellate Courts while disbelieving thc^ 
alleged common object of an unlawful 
assembly to find out a dif event common 
object regarding which the accused were 
never called upon to plead nor tried and 
to affirm the conviction. 

This, was a rule issued on the 20th of 
April 19Q0, against the order of the 
Qsj^Uty l^agistrate of Dacca, dated the 
E^brunry 1900, which order was on 


appeal affirmed by the Sessions Judge of 
l>acca on the 3l8t of March 1900. 

The facts of the cas^ appear from the 
judgment. 

Ikibu Uarendra Narayan Alitter for 
Mr, P, L, Roy at the hearing of the rule. 

No one appeared to show cause. 

• 

The Judumen j’ of the Coukt was us 
follows : — 

The Magistrate has convicted the Peti- 
tioners of theft of mangoes, and also of 
riot, the common object of the unlawful 
assembly being tbe foUCible taking away 
of mangoes belonging to the complainant. 

In appeal, the Sessions Judge has 
entirely disbelieved the evidence relating 
to the taking of tlie mangoes or that 
that WHS the common object of the un- 
lawful assembly. He, however, finds — 
and about this there is apparently no 
do\ibt— that a fight took place between 
the two parties and on this ho has en- 
deavoured to ascertain from the evidence 
what the common object of the assembly 
which caused this fight and, so far as 
we understand Ins judgment, he has not 
only found that tho cause was not the 
taking of the mangoes but that it was 
something else. 'Phe Sessions Judge has 
accordingly dismissed the^appeal confirm- 
ing the conviction and sentence but on 
a diflerent finding of fact from that to 
which the Petitioners were called upon 
to plead and to defend themselves at 
the trial. The Petitioners have accord- 
ingly been convicted by tho Appellate 
Court of an offence for which they have 
never been tried. They are copseciuently 
entitled to an acquittal. The result may 
be unfortunate if the Petitioners have 
broken the peace and caused bodily 
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injuries to persons in a fight but, on the 
findings of the lower Court, they cannot 
possibly be convicted. The sentences are 
accordingly set aside and the fine, if paid, 
must be refunded. 

JRule made absolute, 

H. P. C. 


ment of fine to nn^ergo simple* impriion^ 
ment for a week Bs. 5 was directed to 
be paid to the complainant ont of tlie 
fine, if realised. 

Against that order the Petitionit 
moved the High Court and obtained tho 
present rule. 


[CRIMINAL MS VISIONAL JURISDICTION. ] 

Rev. No. 313 of 1900. 


Babu Provash Chandra Mitter for the 
Petitioner. 


Phinbbp, J. 
Handley, J. 
1900. 

6, June. 


Bhagibathi Naik, 
Petitioner, 

V, 

CrANGADHUR MaHANTI, 
Opposite Party. 


Cattle Trespass Act (/ of 1871)^ sec, 22 — 
Illegal seizure of cattle — Fine on comictioh^ 
legality of— Imprisonment in default if pro- 
per — Compensation, 

A magistrate is not competent under 
sec, 22 of the Cattle Trespass Act to pass 
a sentence of fine. He can only award 
compensation for an illegal seizure of 
cattle. 


An order of imprisonment in default 
of payment of such fine is also illegal. 

This was a rule issued on the 2l8t of 
April 1900, against the order of Syed 
Abdul Malik, Deputy Magistrate of 
Balasore, dated the 2nd of March 1900. 

The facts the case were briefly 
these ; — 

The complainant charged the accused 
Bhagirathi Naik, a village tutor and 
pound-keeper, with taking four cows of 
the complainant and putting them in the 
pound. On trial the accused was con- 
victed under sec. 22 of the Cattle Tres- 
pass Act by the Deputy Magistrate of 
Balasore on the 2nd of March 1900, and 
was directed to pay a fine of Rs. 10 and the 
costs of the case and in default of pay- 


No one appeared to show cause against 
the rule. 

The following judgment was delivered 
by the Court : — 

The Magistrate, in a case under see. 22 
of the Cattle Trespass Act, 1871, has 
fined the petitioner Rs. 10 and the oosts 
of the case and has directed that, out of 
this sum, *Rs. 5 be paid to the complain* 
ant. He has also ordered that, in default 
of payment of the fine, the Petitioner 
do suffer one week’s simple imprisonment. 

The order throughout is bad and not 
in accordance with the terms of sec. 22 
of the Cattle Trespass Act. The Magis* 
irate is not competent under tibat law to 
pass any sentence of fine. He can only 
award compensation for an illegal seizure 
of cattle. In this view, we must set 
aside the order of fine and direct that^ 
in substitution thereof, the acoused do 
pay the sum of rupees five as compensa* 
tion to the complainant and do also pay 
the costs of the case. The older of 
imprisonment in default of payment of 
this fine is also illegal and must be set* 
aside. ^ 

Side made ahohie^ 

H. P. C. 

RsroBDfiE’s Kora. See thiiSAi 

(2 c. L. R. mi 
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PMVY omiircn. 

{0^ 49tlAK< mon th» Allahabad 
* High Court.] 


*l40JMe» Davbt* 
liOBD BoBRRTSON. 

Sm HtUHARD Couoa. 

Sm Hhbry m Villibrs. 
Sir Ford North. 

1900. 

Heardi 8, May. 


Gaburudhwaja 

Pbbshad 

V. 

Saparandhwaja* 
Pbrshad Singh. 


Judgmenti 27, June. 


Evideme Act (/ of 1B72\ nees, 48y 49 and 60 
--^Eelationshtp — Opinion — Grounds of sitch 
opinion based on infomiation, admissihilUty of 
— Wajib-iil-Tirz, value of as evidence. 


A stdiement bp a witness of his opinion 
on the existence of a family custom and 
as the ^av/nds of that opinion^ of infor- 
mation derived from deceased persons is 
admissible in* evidence^ but it must he the 
expression of ind^endent opinion based on 
hearsay and not mere repetition of hearsay. 

The weight of such evidence would 
depend on the position and character of 
the witness and of the persons on whose 
statements he has formed his opinion, 

A special family custom involving a 
m departure from the ordinary Hindu law 
should he properly proved. 

Certain Wajib-vl-urz put in were evi- 
dence in favour of the Respondents hut they 
^ seers not sufficient to outweigh tpe evidence 
afforded hy the actings of the parties and 
actual deymit of the estate, 

Tbis wa$ an appeal from the Allahabad 
Hij^b Court (Justioes Biair and Tyrrell) 
ireV^iiug the deoUion of the Sub Judge of 

,ThR were brothers, and the 

was oouoerned with the right 
^ ihmm&osk to their father's estate. 
^I^SMa^wte of the two 


utefSne brothers ; they were the only two 
surviviug sons. The suit was brought 
by the Respondent. 

The family to which the parties belong 
is known as the Boswan family sprung 
from one Makhan Singh from whom also 
sprung the important families of Mursan 
and Haihras. 

Mr, Branson for the Appellant contend* 
ed that the High Court was wrong in 
holding that the Appellant had not proved 
that the custom of primogeniture obtains 
in the Beswan family, and regulates the 
descent of the property of that family. 
He relied on the case of Thakv/i' Nitrpal 
Singh V. Thakur Jai Singh Pal (1). 

With reference to the Wajib-ul-urz and 
entries in public records, Mr. Branson 
pointed to sec. 35, Indian Evidence 
Act, and Uman Pershad v. Oandharp 
Singh (2). 

Sir Richard Couch. — There is a case 
regarding the admissibility of Wajib-uhurz 
in which Sir Montague Smith gave judg- 
ment. 

Mr, Branson, — Yes, that is the case 
of Rani Lah aj Kuar v, Wahpal 
Singh (3). 

Lord Davby. — Wajib-ul-urz are admis- 
sible as official documents made in ac- 
cordance with law. 

Mr, Branson then commented on the 
evidence and referred to secs. 48 and 49 
of the Evidence Act in support of the 
admissibility of the evidence of witnesses 
having special means of knowledge of the 
fact in issue in this case. 

Lord Davby. — After looking into tho$e 
sections, I see it goes considerably bey<md 
the English Jaw. 

No one appeared for the Be«|KKldent, 

(1) 28 1. A. lir (iSW). 

(2) 14 I. A. 127 (1887). 

(8) A,48(1«7»). 
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Their Lobimships’ Judgment was del^ 
vered by 

Lord Davby. — The question on this 
appeal relates to the devolution of the 
ancestral estate of Thakur Girpershad 
Singh who died in the year 1880. The 
Defendant in the suit and present Ap- 
pellant is the eldest son of Girpershad 
and contetKls that there is a custom of 
primogeniture in the family and that 
consequently he is alone entitled to suc- 
ceed to the estate. The Plaintiff in the 
suit is his younger brother. He denies 
the existence of the alleged custom and 
claims to share in the estate in accordance 
with the ordinary Hindu law of inherit- 
ance. The Subordinate Judge decided in 
favour of the alleged custom and dis- 
missed the suit with costs, but his 
decision was reversed by the High Court 
of Allahabad and the appeal is from the 
judgment and decree of the latter Court. 
It is unfortunate that the Plaintiff and 
present Kespondent has not appeared on 
this appeal. There are questions of the 
admissibility as well as the effect of evi- 
dence on which their Lordships would 
have been glad of the assistance of 
Counsel for the Respondent. 

The parties belong to a family known 
as the Besiran family. This family and 
two other families in the same district 
called the Mursan and Hathras families 
are Jat families of the Tenwa clan and 
are descended from a common ancestor, 
named Nandram Faujdar, who is said to 
have died in the yea-r 1695. The Mursan 
family is said to have been founded by 
Khushal, son of Zulkaran, one of the 
fourteen sons of Nandram. The Beswan 
and Hathras families alike have their 
descent from Jai Singh, another son of 


Nandram. The Haihras bkahen ■ was 
divided from the 
person of Dyaram Singh in tha 
generation from Nandram who ^ 

year 1823. The oirournstamoin^^l^^ 
which this separation took place are in 
controversy and will be more fully 
sidered hereafter. In the yeari 1817 
Dyaram was deprived of the greater part 
of his possessions in consequence of hk 
resistance to the British military lorees 
and his family do nob now reside at 
Halthras. 

It appears from the evidence and was 
accepted as a fact by both Courts that 
the custom of primogeniture prevails in 
both the Mursan and the Hathras ifamilies. 
Their Lordships attach importance to this 
admitted fact. It points to a custom 
derived from a common ancestor and 
lends strong antecedent probability to the 
Appellant’s case. The present Raja of 
Mursan was called as a witness by the 
Appellant but he was supporting the 
Respondent with a loan of money to be 
used for the purpose of the litigation. 
He could not therefore be expected to be 
very friendly to the Appellant. But he 
does not venture to deny the existence 
of the custom in the Beswan family and 
singularly enough had madq,no inijuiry 
on the subject. He says : “In my family^ 
the custom of guddinashini ptevailfik 
When a guddinashini dies leaving several 
sons one of them becomes guddin^iiii 
and inherits all the property tbe 
others only mamtenanoe. I haye 
bearl that t^bat oustoib 
{nrevails in the Hail^MM 
not know 
‘^hini piavi^ 

^rnot, I 
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jlir |b|id, I did not make any inquiry 
W the fiaja Harnarain Singh, 

the p*eeent representative of the Hathras 
benily, ie a son adopted by the widow 
of the preceding Raja and was only 22 
years of age at the time of the trial. 
He niso is said to be unfriendly to the 
!A.ppellant on account of some previous 
litigation with Girpershad in which the 
latter claimed his estates. Raja Har- 
narain does not profess to know anything 
about the question in issue. 

There are no records of any kind prior 
to the British conquest iti 1803. The 
most important documentary evidence 
since that date is the record of a pro- 
ceeding.of the Court of the Collector of 
Aligarh District, dated 22nd November 
1809* From the pedigree whiclf is set 
out in the judgment of the Subordinate 
Judge and was accepted in the High 
Court it appears that Bhuri Singh, the 
third in descent from Nandrani, died in 
the year 1775, leaving two sons, Nawal 
and Dyaram, who as already mentioned 
was the founder of the Hathras family. 
Nawal Singh is stated to have died before 
* 1800 leaving two legitimate sons, Har- 
kishan (the eldest) and Jiwaram, and three 
illegitimate sons. Harkishan succeeded 
to BeSWan in exclusion of Jiwaram his 
, younger iJrother and died in ,1808. He 
had two legitimate sons (who are stated 
to have been uterine brothers), Jey 
Kishore and Jogul Kishore. It is dis- 
jputed whether Jogul Kishore survived 
his father but for reasons to be presently 
stAted their Lordships think with the 
Sttb^wdinate Judge that the weight of 
etWetiee is in fkvour of his having done 
HA ted of his having died without issue 
ateiMy •alterstards* Harkishan also left 
mm ilibfgifeimtei sons. By hisoidarof 


Collector of Aligarh directed, that a par* 
wane be issued to Dyaram and Raja 
Bhagwant Singh (the then representative 
of the Mursan family) asking them to 
give information whether there is any 
son of Harkishan other than Jey Kishore 
and whether according to the custom 
of Hindus the property of Harkishan 
devolves upon Jey Kishore and whether 
the sanads of jagir and istimrar should 
he granted to Jey Kishore. 

The reply of Dyaram to this request 
was in the following terms : — 

“ After l>ayhiR tljy compliments and oxpreesing 
iny wish to pay my respect* to you, 1 beg to 
state that 1 1 eceived your kind note enquiriDg 
whether Jey Kishoro was the light £ul person 
owing to the death of Tliakur Harkishen, and 
granting the sauad of jagir and istimrar to 
Barkhurdar* Jey Kishoie on condition of its 
being ascertained that he was entitled to It 
under the custom of the Hindus. It is known 
to you that Thakur Harkishen and others, and 
now Jey Kishore are among my farzandst (sous). 
Formerly Thakur Harkishen, who was senior in 
age to his other four brothers, was distinguished 
from, and surpassed them all, by his qualities 
as a sirdar and head, and also during his lifetime 
his four other brothers were of one mind with 
him and obedient to his orders and canied on the 
affairs zealously. Tn the time of Thakur Harkishen 
Barkhurdar, Jey Kisliore, who is also senior in 
age to his other four brothers and is distinguish* 
ed from, and surpasses them all, used to be 
called the heir-ax>parent and successor. At x>ve- 
sent after the death of the said Thakur lie has 
the control of all the affairs, small and great, 
of his father and it is Jey Kishore who is entitled 
to the favours of the British Company. In 
accordance with their usual pi'actice the turban 
uf strdari was tied louud the head of Jey 
Kishore. It is hoped that the sanads of jagiv 
and istimrar will be kindly granted to the said 
Barkbuzdar. 

** Submitted for information. Further respects. 

(Sd.) Thakur Daxabam Sikoh, 
of Hathras, son of Shipuri 

* Litendly may you eat the frtdt of life. 

t hltortlly meaus’^QIvan. 



S6 tHE CALCUTTA immf MSIW. v. 

Wf. 

(jrAEUilUDHWAJA PbRSHAD V, SaPARANDHWAJI PBBSHAD SINOEE^ 


The reply of the Raja of Mursan was 
in almost the same words and they were 
evidently written in concert. 

Upon these reports a further order, 
dated the 18th December 1809, was made 
by the Collector in the following terras : — 

“On thb 14th petition was made by 
Thakur Dyaram stating that after the 
death of Thakur Harkishen his estate 
devolves upon Thakur Jey Kishore his 
eldest son and to-day a petition was made 
by Raja Bhagwant Singh stating that 
Thakur Jey Kishore was th^e eldest son 
of Thakur Jey Harkishen deceased and 
that the estate of the deceased Thakur 
devolved upon him and consequently all 
the brethren deeming Thakur Jey to be 
the rightful person and eldest son tied 
the turban of the ^irdari,” The petitions 
were then ordered to be forwarded to the 
Board. 

The terms of this order clearly show 
the sense in which the Collector under- 
stood the reports of Dyaram and the Raja 
of Mursan. Accordingly two sanads, 
dated the 19th January 1810, were grant- 
ed by the Government to Jey Kishore. 
By the first of these documents after 
poticing that under the orders of the 
Governor-General Taluka Beswan had 
been settled with and granted to Har 
kishan for his lifetime and his death 
before the issue of the perpetual sanad 
of the taluka, it was stated that his Ex- 
cellency therefore Ihought it advisable 
and proper that instead of the said de- 
ceased the taluka should be maintained 
in the name of his eldest son, Thakur 
Jey Kishore, for his lifetime at the yama 
therein mentioned. The second sanad 
contained the grant of a village called 
Jhanga by way of jagir in similar terms. 


Fi'om the Wo letters of Dyaram and 
the Raja of Mursan It appears that Jey 
Kishore had then four brothers living. 
The inference is that Jogul Kishore bis 
uterine brother was then living. It is 
true that in two documents, dat^ the 
16th March 1845, it is stated by Tikam 
then Raja of Mursan and by a tehsildar,^ 
named Sayed Hardar Ali, that Harkishan 
had four sons only, Jey Kishore and 
three illegitimate sons. It is more pro* 
bable that (Jogul Kishore having died 
young and childless) his existence was 
forgotten or overlooked after a lapse of 
nearly forty years than that Dyaram and 
the Raja Bhagwant were mistaken and 
their Lordships agree with the Subordi- 
nate Judge that the balance of evidence 
is in fkvour of Jogul Kishore having 
survived his father. The witness Dharag 
Singh, whose evidence is vouched by Mr, 
Justice Blair, says indeed that Jogul 
Kishore died in his father’s lifetime but 
in an earlier part of his examination he 
had said jbhat he did not know whether 
Jogul Kishore died in his father’s lifetime 
or after his death.” This witness was 
born some years after Jogul Kisbore’s' 
death and was speaking from hearsay 
only and there are many witnesses of 
the same kind some of whom say that 
Jogul Kishore died in his father’s lifetime . 
and others of whom say he survived him. 
The oral evidence (even if admissible) is 
quite inconclusive. ^ 

Jiwaram might have claimed to shi^e 
the taluka with his brother Harkishan 
and be as well as Jogul Kishore (If living) 
might have claimed to share it with Jey 
Kishore if the succession was regulated 
by the ordinary Hindu law* Fron^ the 
Wcord of a proceeding before the ]>e|uity 
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Ooltetora^ Settlement Officer of the 
0f Aligarh on the 30th April 
it appears that on the death of 
Je]f Kishore which took place in 1844 
or 1846 Bam Pershad and others, sons of 
who was also then dead, claimed 
to he entitled to one half of the estate of 
Beswan and to have a settlement thereof 
made in their names. This claim was 
dismissed by the Collector. The docu- 
ment contains a history of the case 
gathered from a perusal of “ the papers 
in the records of the Colleotorate and 
those received from the Commissioner’s 
Office as well as those filed in the Settle- 
ment Department together with the 
records of the Khazi’s office, civil side, 
relating to Jiwaram and Jey Kishoro 
deceased minor and fixing a <nonthly al- 
lowance for Jiwaram.” Shortly told the 
story is that Jiwaram was appointed 
mana^r of the estate during Jey Kishore’s 
minority, but in consequence of some 
irregular proceedings on his part, which 
were thought to manifest an intention to 
dispossess his nephew, litigation ensued 
with the result that Jiwaram was deprived 
of the management of the estate and 
subsequently an allowance of Rs. 400 a 
month was made to him w hich he con- 
tinue<f to receive during his lifetime. On 
his death Jey Kishore stopped the pay- 
ment but the Commissioner by a rubkar 
of the 12th August 1836 directed that 
until an order should be made to the 
contrary or till the institution of a civil 
suit to establish right by the heirs of 
Jiwaram it should be continued as there- 
tofinw and the heirs of Jiwaram received 
the luonthly allowance during the life 
mt Jey Bishore. There is other evidence 
IdW enjoyed an allowance of 


Ra. 400 pet mensem for maintenance and 
there is no evidence whatever that he 
brought any suit in the Civil Court to 
dispute his brothers' or his nephew's pos- 
session of the family estate, ^or did 
the sons of Jiwaram ever bring any suit 
to contest the possession of Girdhar, the 
eldest son and successpr of Jey Kishore. 
The Collector by a subsequent proceeding 
held the allowance of Rs, 400 per mensem 
to be a pension only and ho reduced 
the allowance to Rs. 120 per mensem 
divisible between the sons of Jiwaram. 
They thereupon commenced a suit to 
establish their right to the Rs. 400 as a 
malikana allowance and applied for leave 
to sue in formd pauperis but the claim 
was rejected by the judgment of the 
District Judge of the 25th June 1856, 

It thus appears that Harkishan suc- 
ceeded his father Nawal in exclusion of 
his younger brother Jiwaram and on his 
death in 1808 Jey Kishore succeeded in 
exclusion not only of his younger brother 
Jogul Kishore but also of his uncle 
Jiwaram, and on Jey Kisbore’s death in 
1844 or 1845 Girdhar his eldest son 
succeeded to his estate. Jiwaram and 
his sons though challenged to assert their 
claim to share in the estate by a civil 
suit abstained from doigg so and con- 
tented themselves with an allowance for 
maintenance. Girdhar died about eighteen 
months after his father and was succeeded 
by bis only brother Gir Parsbad. But 
as the latter was a minor throughout 
his elder brother's tenure of the estate 
no strong inference can be drawn from 
his not claiming to share in the estate* 
Gir Parsbad died early in 1880. It re- 
sults that for a period of nearly 80 years 
from the time of the British occupation 
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the enjojmeut has been consistent with 
the alleged custom and for the earlier 
and greater part of that term has been 
inconsistent with any other legal basis. 

The liigh Court minimise the inference 
to be drawn from these successive descents 
of the estate to an eldest son in three 
generations and the circumstances accom- 
panying them. (1) They say that the 
inquiry made by order of the Collector 
of Dyaram and Kajah Bhagwant Singh 
in 1809 was directed to the custom of 
Hindus and not to the custom peculiar 
to this family and they suggest that the 
reports made in pursuance of that inquiry 
related only to management and control 
of the estate not to property. (2) It 
is suggested that Jiwatam was awaided 
his allowance of Bs. 400 a month as 
compensation for being dispossessed of 
the ^semindari and being content with 
his position did not care to claim a share 
in the estate. 

Their Lordships observe on the first 
point that the customs of Hindus would 
include any custom regulating the suc- 
cession in a particular family and that 
the inquiry ivas whether the property 
“devolves on Thakur Jey Kishore.” They 
have already observed that the Collector 
evidently under§tood the replies of Dya- 
ram and the Raja of Mursan as directed 
to the question who was entitled to the 
property. The sanads were grants of 
the property to Jey Kishore described as 
oldest son and in short the transaction 
was not merely a settlement of the estate 
in hiB name for the purpose of revenue 
as suggested in the High Court. On the 
second point it is extremely unlikely that 
Jiwaram would have rested content with 
an allowance if he had a claim to one 


with any prospect of snooesa^ 
(apparently) and his sons eeiiiMoly de- 
serted a claim to be sharers iu the 
though they never ventured to bring 
their claims to the test of a legal 
sion. The records of the CoUectorate so 
far as concerns the relations between 
Jiwaram and his boos on the one hai)d 
and Jey Kishore and afterwards Qirdhar 
on the other do not disclose a picture of 
a perfectly united and contented family. 

But the learned Judges in the High 
Court thought that the acquiesenoe of the 
descendants of Nawal Singh in the usurpa- 
tion of Dyaram was far more impressive 
than the acquiescence of Jiwaram and his 
descendants. Their Lordships must there* 
fore examitfe what is known of the rela* 
tions between Nawal Singh and Dyaram 
and their respective descendants. Nawal 
Singh and Dyaram were sons and! so far 
as appears the only sons of Bhuri Singh 
who is said to have died in the year 1775* 
The Subordinate Judge says that Dya- 
ram forcibly wrested the bulk of 4 >his 
father’s property including taluka Hath- 
ras from his elder brother on their 
father’s death and being a man of great 
energy he managed to dispossess the other 
descendants of Nandram from their Cs- 
tates and annex their estates to hjs 
extensive possessions. His authorities for 
this statement are apparently the setHe* 
ment reports of Aligarh made by Mr. 
Thornton in 1834 and by Mr. Smith te 
1874 and Atkinson's GasetCer puhliahed 
in 1875. These works are not before 
their Lordshi{>8 and thfly 0 MlO 0 <)'a»y tIrhiBi* 
tber they bear otit the laatflied Jndge% 
atatonent which faoweT«r> sewan to- gfr 
forthBr than tite oral fvideiwia ot fts m tit iiw. 
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It may bd that the reports 
iand gaseteer in question are not strictly 
eiridettce of the truth of all the statements 
eootained in them. And it may be that 
If examined they would not bear out the 
conclusions drawn from them by the 
Subordinate Judge. They were however 
used apparently without objection and 
probably no objection would be taken to 
their being read for what they are worth 
in a similar case in this country. But if 
you exclude evidence of tradition what 
evidence is there that Hathras ever was 
part of the ancestral property of Bhuri 
Singh ? In the last century when the 
Mogul Empire was breaking up and when 
(to .quote Mr. Justice Blair) ^Maw was in 
abeyance ” it w^as not uncommon for an 
able and energetic man to* carve out a 
large property for himself by the sword 
at the expense either of his own relatives 
or of strangers. If you look to tradition 
as disclosed by the ‘‘oral evidence the 
statements as to Hathras arc conflicting. 
Indeed Keberi Singh says that Dyaram 
acquired the Hathras estate from the 
Poreh Thakurs. In the opinion of their 
Lordships it is impossible to presume a 
partition between the bt others or to say 

with any approach to certainty whether 
• * 
any or what portion of Dyaram’s posses- 
sions was or was not ancestral property 
Of from whom or by what means they 
were acquired* All that can be said is 
tisiat tradition points to his having ac- 
quired them by force and not by right. 
Dyaram was at first conhrmed in posses- 
mm ef his estates by the British Govern- 
ISiaal but in 1817 was deprived of the 
4^1^ nf them for rebellion. It appears 
4^9111 doauments in evidence that 20 of 
under the appeUation 


of taluka Sbabmdpnr were conferred on 
Jey Kisbore and 31 were conferred on 
Jiwaram. It is probable that these viL 
lages were only a comparatively small 
part of the estates confiscated by the 
Government. The learned J udges in the 
High Court ask why the heirs of Nawal 
Singh did n|^t then ask for reinstatement 
in the fiefs which had been seised by 
Dyaram as had been alleged in violation 
of Nawal Singh^s right of primogeniture. 
And it is this acquiescence to which they 
attach so much importance. Their Lord- 
ships cannot agree for the simple reason 
that they do not know enough of the 
facts or circumstances or of the motives 
or policy of the British Qoveriiment to 
form any reliable opinion on the subject. 

Their Lordships now turu to the oral 
evidence in the case. No less than fifty- 
six witnesses were called and examined 
on behalf of the Appellants. Their evi- 
dence mainly divides itself into two bran- 
ches. (1) Evidence of the existence of < 
the custom of guddinaahin in the Beswan 
taluka and of the successive holders of 
the taluka within living memory having 
sat on the guddi and received the custom- 
ary offerings. (2) Evidence of tradition 
relating to the family learnt by the 
witnesses from their deceased relatives 
and others. 

In commenting on the evidence of tiie 
custom of guddinashini the High Court 
says : “ In order to constitute that a valid 
argument it ought to have been shown not 
only that guddinashini and the presenta- 
tion of nazars was the ordinary oonoomit- 
ant of the possession of an impartible 
Baj but also that it was an exclusive 
attribute of families in whom the cus- 
tom of primogeniture prevuUa*’ Tho 
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judgment of the High Court was deliver^ 
on the 7th February 1893. Subsequently 
to that date a case of 2'kakuv Niirpal 
Singh v. Thakur Jai Singh Pal (1) 
(which in many of its circumstances is 
strikingly like the present one) was be- 
fore this Board, the case related to the 
succession to the ancestral property of a 
Eajpoot family long settled in the Agra 
District. In delivering the judgment of 
their Lordships, Lord Hobhouse ob- 
serves 

“ The other remark is a suggestion that 
there is no necessary connection between 
guddinashini and primogeniture. That 
may be so : but it is impossible to read 
the evidence without seeing that the wit- 
nesses on both sides treat the two as 
identical or the former as proving the 
latter. Not a single question is put to 
any witness who has affirmed or denied 
guddinashini for the purpose of disconnect- 
ing it from primogeniture. . ^ . It 

is clear that the Subordinate Judge had 
had no suspicion that the evidence apply- 
ing to guddinashini could be taken as not 
primogeniture. The first sug- 
gestion of such a distinction comes from 
the High Court. Their Lordships think 
that when the witnesses affirm or deny 
guddinashini they mean to affirm or deny 
primogeniture : ancf their constant identi- 
Bcation of the two things shows how 
:»lose]y they are connected in the minds 
5f the families of that part of the country. 
The custom of guddinashini has clearly 
an important bearing on that of pri- 
mogeniture though the connection bet- 
ween them may not be a necessary one.^* 
Their Lordships think that these ob- 
servations are directly applicable to the 

{1> 28 I. A. 147 (1896), 


case before them. The language in whinb 
the Raja of Muiaan spcA^e of the pmtmk 
of guddinashini has^'already been referred 
to. The Respondent himself in denying 
that the custom prevailed In his family 
says ‘‘By guddinashini or masnadnashipl 
I mean the practice of one person or 
the eldest son succeeding to the whole 
estate and the other sons only getting 
maintenance.^’ Kbarag (a son of Jiwa- 
ram) says By guddinashini I mean that 
he (guddinashin) used to sit on a guddi 
and receive nazar and one son inherited 
the property while the other sons re- 
ceived maintenance.” KasI Ram the jaga 
(bard or genealogist) of the Beswan family 
(whose father and giundfather were 
jagas before him) after deposing to the 
custom says “I call that guddinashini 
that is that the eldest son sits on the 
guddi and younger sons receive main- 
tenance.” And expressions of this kind 
showing the identification in the minds 
of the witnesses of the right of sitting 
on the guddi with succession to the estate 
constantly occur in the course of the 
evidence. There are five witnesses who 
say they saw Jey Kishore sit on the 
guddi and receive nazar. There are seven 
witnesses who say they saw Qirdhar do so 
and there are numerous witnesses w1io saw 
Gir Parshad. ^Their Lordships agree with 
the High Court that a good deal of the 
evidence of statements made by deceased 
persons is of doubtful admissibilityt By 
the 32nd sec. (5) of the Rvidenoe Apt 
such statements are relevant when thS|y " 
relate to the existence of any relationship 
between persons as to whose relationi^ 
the person making tike staMn^^nt 
spe<4al means ^ knowledge 
the statement was made before tke 
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in di»pnte was raised. For this 
pnrpos^ ahd to this extent statements 
ot' deceased relatives and servants and 
dependents of the family are admissible. 
B|y seo. 49 when the Court has to form 
an opinion on {inter alia) the usages of 
any family the opinions of persons having 
special means of knowledge thereon aije 
also relevant. But by sec. 60 if oral evi- 
dence refers to an opinion or the grounds 
on which that opinion is held it must be 
the evidence of the person who holds 
that opinion on those grounds. Their 
Lordships think it is admissible evidence 
for a living witness to state his opinion 
on the existence of a family custom and 
to state as the grounds of that opinion 
information derived from deceased per- 
sons and the weight of the evidence 
would depend on the position and charac- 
ter of the witness and of the persona on 
whose statements ho has formed his 
opinion. But it must be the expression 
of independent opinion based on hearsay 
apd not mere repetition of hearsay. In 
this way some of the evidence of such 
witnesses as Rharag, a sou of Jiwaram 
Pershad, a nephew of Lala Lachminarain, 
who was dewan at Beswan for about 25 
years, of Reberi Singh, a descendant of 
Sakat, y^ho made out a genealogical .tree 
of Nandram’s family from the information 
of his grandfather, of Ganga Ballabh and 
others of the same class would perhaps 
be admissible evidence of the custom 
and when corroborated by the proved 

facts as to the descent of the estate 
* 

darhig the last eighty years is not with- 
onl value. But their , Lordships would 
not be disposed to place much reliance 
njj^ it standing alone. 

iSInbthev dlass of evidence consists of the 


Wajih-uhurzes of various villages oom- 
ppsed^ in the taluka. The Plaintiff pui|g 
in evidence ten of these documents eom« 
piled in the years 1862 and 1863. They 
do not support the Appellant’s case 
and they afford negative evidence against 
it because they contain a provision for 
the appointment of lambardar in certain 
events according to the will of the 
co-sharers, and in one of them relating 
to the village Bhawan it is said that 
if there be no son then one of the heirs 
shall be the lambardar with the consent 
of the other heirs. On the other hand 
the Appellant also put in evidence 
the Wajib-ul-urzes of ten villages com- 
piled in the year 1873. They contain 
a declaration by Gir Parshad himself of 
the custom. “After my death my eldest 
son if he is fit and well-behaved shall 
according to the custom and usage of 
my family succeed me to the guddi and 
the other sons if they are fit shall receive 
Es. 200 a month and if they are unfit 
Ks. 50 a month.” Their Lordships do 
not place much reliance on these later 
documents which are only an expression 
of the opinion or aspiration of Gir 
Parshad himself. The documents of 
1862 and 1863 are no doubt evidence in 
favour of the Eespondent but their 
Lordships do not think that they are 
sufficient to outweigh the evidence afford- 
ed by the actings of the* parties and no- 
tual descent of the estate and other 
evidence in favour of the Appellant to 
which they have already adverted. 

Their Lordships are fully sensible of 
the importance of requiring that a special 
family custom involving a departure from 
the ordinary Hindu Law si^nuld be pro- 
perly proved but thsy think that in this 
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cas6 the Appellant has satisfied the bur- 
^den of proof. Thej will therefor^ hpip- 
bly advise Her Majesty that the decree 
of the High Court be reversed and in- 
stead thereof the Respondent’s appeal 
to that Court be dismissed with coats. 
The Respondent will also pay the costs 
of this appeal. 

Solicitors : Meisrs. Barrow^ Rogern <C* 
Nevill for the Appellant. 

Appeal allotved with cosU, 

C. W. A. 

[CRIMINAL REVISIONAL JURISDICTION.] 

No. 436 OF 1900. 

' Sbwnandan Rai Kayab, 
PRINSEP, J. Petitioner, 

Handley, J. I v, 

1900. The Vice-Chairman of 

13, July. THE Darjeeling Munici- 
pality, Opposite Party. 

Bengal Municipal Act {III of 1884), 

^3 (1), ^38 — Sanction to build when not 
given within specified period — Right to build 
without sanction — Period of sc^nction, compu- 
tation of--^ Adoption of suggestion of Munici- 
pality, if waiver of Hght 

A person who s'ldjmitied for the sanction 
of the municipal commissioners plans 
and specifications of a building and the 
commissioners omitted to pass orders 
within six weeks cannot be convicted under 
sec, 273 (1) of the Bengal Municipal Act 
for commencing to build according to his 
own plan after such period, 

Thai he made certain alterations after 
such period at the suggestion of the Muni- 
cipality does not make him forfeit his 
right under sec, 288 of the Act to build 
on his own plan. 

The period in such cases is to be 
computed from the date when complete 


plans and ^peeificaiions are mbmiUd in 
such a form as makes ii possible of its 
being considered by the municipal c(m-> 
missioners. 

This was a rule issued on the 4tb ai 
June 1900, against the order of the 
Deputy Magistrate of Darjeeling, dated 
the 7th of May 1900. 

The accused was charged in this ease 
with having built a house contrary to 
the sanctioned plans and building regu- 
lations of the Municipality and was 
sentenced by the Magistrate to pay a fine 
of Rs. 60 and was further ordered to pay 
a daily fine of Rs. 10 if he did not 
within ten days effect the alterations in 
the building as indicated in the order 
of sanction given by the Municipality. 
Whereupon- the Petitioner moved the 
High Court on grounds which appear 
snfiicicntly from the judgment. 

Mr, E, P, Ohose and Mr, J, R,^ Perdval 
for the Petitioner. 

No one appeared for the Opposite Party. 

The Judgment of the Court was as 
follows : — 

The Petitioner has been convicted 
under sec. 273 (7) of the Bengal Muni- 
cipal Act (III of 1884) for building a 
house contrary to the provisions of 
sec. 238, that iS to say, contrary to 
the plan sanctioned by the Municipality. 

It is objected before us that, inasmuch 
as no orders had bSen passed witlun 
six weeks of the plans or specifications 
having been submitted by him for thfS; 
sanction of the Municipality, the Peti- 
tioner was at liberty to prpcee^J with 
the erection of the hons^ nnd that 
therefore the conviction is bad* 

The Magistrate in his 
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that *‘as the whole 
* ohctii^ pt hottespoiidence shows that the 
Petitioner was in active communication on 
the subject with the Municipality up to 
the time he received the municipal 
ftaodtion to build,” there is no force in 
. the objection. • 

We can find on the record no corres- 
pondence which took place after 6th 
June, the date on which the complete 
plans and specifications wore furnished 
to the commissioners, up to the expira- 
tion of the period of six weeks calculated 
therefrom. We understand the law to 
, be that such period should be calculated 
from the date of a complete and proper 
notice, with a general description of 
the building to be erected with«its plans 
and specifications, being submitted in 
such a form as to bo capable of consi- 
deration by the municipal commissioners. 
The period should not be calculated 
from March, when the first notice was 
given but from the 6th of June when 
it was submitted in a complete form 
and, calculated from this date, there was 
ample time such as is contemplated by 
the law, that is, a period of six weeks, 
within which the municipal comrais- 
>sioners Sould or should have passed 
orders thereupon and the law declares 
thiat^ OU neglect or omission within 
s^Ji time to pass orders on the 
application, the person desirous of 
bhilding shall be entitled to commence 
Work on the ground that the Muoicipality, 
bjf their silence, shall be deemed to have 
their sanction. But the Magistrate 
V; to state in addition that not 

Mbf di<l the Petitioner learn from the 
! that there was ' hesitation 

oi the municipal oommis* 


sionei*s to give sanction, but thAt he 
did not avail himself of the privilege 
given to him by sec. 238, that is, be 
did not commence the work after the 
expiry of six weeks without waiting 
for the sanction, because ho did wait 
for the sanction and ho did not begin 
building until after the receipt of the 
sanction, so that he is bound to act in 
compliance with the terms of the 
sanction given. If this were so, we 
think the Petitioner could have no 
reasonable ground for objection. But 
there is no evidence of this on the 
record and such evidence as » there is 
goes to show that the Petitioner did 
commence the building before the end 
of July, whereas the orders of the 
municipal commissioners were not passed 
until the 10th of September and were 
not communicated to him until the 16th 
idem. No doubt we have the fact that 
when it was found that, the Petitioner 
was not conforming to the plan as 
sanctioned by the Municipality, he 
endeavoured to satisfy the objections 
raised and he did not claim the 
privilege to build on the plan submitted 
by him without the modifications 
subsequently made by the municipal 
commissioners on the ground that the 
municipal commissioners had neglected 
to pass orders thereon within the period 
of six weeks. But the fact that he 
did not at once make this objection 
and claim this privilege does not, in 
our opinion, preclude him from raising 
it now at the trial. It was cleairly his 
interest to endeavour, without any 
opposition on his part, to obtain the 
withdrawal of my objection on tiie 
part of the MunicipiSity to his proceed- 
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ing with hiti work. But he was not 
bound to defy the Municipality and 
there may be good reason why he should 
not wish to do so. 

We think that the Magistrate has 
sufficiently met the objection taken 
that he has tried this case without a 
formal order of transfer to his own 
Court, for he has reported and this has 
not been disputed before us that he 
did give notice of this verbally to the 
pleaders in the case and he proceeded 
with the trial after such notice and 
without any objection whatsoever. 

It is, however, to be regretted that 
the Magistrate did not conform to the 
terms of the law and did not formally 
record an order in writing for transfer 
to his own Court together with reasons 
for the same. 

The conviction under sec. 273 (J) 
of the Bengal Municipal Act of 1884 
is, for these reasons, bad. We accord- 
ingly set aside the conviction and 
sentence and we direct that the fine, 
if paid, be refunded. Any monies 
realized from the accused on this account 
will also be repaid. 

H. P. C. Hule made absolute. 


tCRlMlNAL RSVISIONAL JURISDICTION.] 
IIBV. No. 387 OF 1900. 

Gobbrdhonb Pramaniok, 
Petitioner, 

V, 

ISWAR Chunder Pramanick, 
Opposite Party. 

liagistration Act {III of 1877), sec, 8S-^ 
Refusal to register deed denying execution, 
pi'osecution for — Stay of proceeding pending 
civil suit to declare deed a forgery, 

Petitioner denied execution and refuted 


Prinsbp, J. 
Handley, J. 
1900. 

28, June. 


to register a deed, ^ 

the special Sub-Megisirar foi^ : 
to be genuine and ordered iMsgiidrcdiin 
and sanctioned prosuuUm of the Petir 
tioner under see, S^ of the Rfgiittiatim 
Act, subject to the approval of the JUktsd^t 
Registrar ; the sanction was, given but the 
Petitioner applied for stay of proceedings 
pending decision in a suit he had ftkd 
in the civil Court for having the dAed 
declared a forgery and on the refusal of 
the Magistrate to stay proceedings : 

Held — That the Magistrate should have 
stayed proceedings pending the decision in 
the civil suit. 

This was a rule issued on the 19th of 
May 1900, against the order of the 
Begistrat and District Magistrate of 
Midnapur, dated the 5th of February 
1900. 

*“ 0 

The facts appear sufficiently from the 
judgment. 

Babu Bidhu ' Bhusan Oanguli for the 
Petitioner. 

No one appeared to show cause. 

The Judgment op the Court was as 
follows : — 

In this case the Petitioner denied 
the execution of a mortgage bond Which 
had been brought to the Sub-Regist^ 
for registration, registration being refused. 

On appeal the special Sub-Begististr 
.held that the mortgage bond Was a 
genuine document. He ordered r^is- 
tration and^ subject to the 
the District Begistrar^ he gave sanction 
to prosecute the Petitioner sec. 

62 of the Indian ^ ^ 

This sanction has be^ graiitcd. , ^ 
Petitioner " then biOttgH A 
Suit for the 
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GOB»ltl>H0l«l} PbAMAKIOR IsWAB PjffVirDM 

the mortgage boOd was forgery and not 
binding on him and he asked the District 
Magistrate to defer the criminal proceed- 
ings until the decision of that suit. The 
Mi^istrato has refused to do so and that 
is the matter which is now before us. 

Kow, if it should so happen that the 
declaratory suit in the civil Court is 
decided in favour of the Petitioner, 
there will be a decision that tho^ 
mortgage bond is a forgery and conse- 
quently the order to prosecute the 
Petitioner under sec. 82 of the llegistra- 
tion Act will be a bad and an unjust 
order. Under such circumstances we 
think that it was incumbent on the 
Magiltrate to stay his hand until the 
decision of the civil suit and we may 
observe that the proceedings in the 
civil suit are much more likely to 
result in a proper conclusion in respect 
to the conduct of the Petitioner than 
the summary proceedings taken before 
the registration officers. 

The rule is, therefore, made absolute 
and the District Magistrate is directed 
to stay further proceedings until the 
decision of the declaratory suit now 
pending in the civil Court regarding 
the mortgage deed. 

H. P. C. made absolute, 

LCIVIL REFERENCE.] 

^ No. 6 OP 1900. 

C. J. 

• BawBRJIBB, J. In the matter of Nritya 
/ 1900. Gopal Sen, a Pleader. 

I Sl, July. 

' ' Legcti Practitioners Act {XVIII of 1879)^ 
mended hy {Act XI of 1896), secs. 18, U 
misconduot-^Orouly improper 


of money to mtness to speak the trutjk or to 
premnt gMng false e^idenee*^ False sialeiinmts 
by legal practitioner in letter to induce ^edy 
remittance for such purpose, 

A legal practitioner by paying or offering 
to pay money to a witness to induce him 
to speak the timth or to prevent him from 
giving false evidence ntay not be guilty 
of any offence criminally punishable but 
is guilty of unprofessional conduct, 

A legal practiiityne^' in pressing his 
client for the payment of money to a 
loitness to induce him to keep back un- 
favourable evidence is guilty oj grossly 
improper conduct in the discharge of^ his 
p 7 'ofe 8 sional duties within the meaning of 
sec. H of the Legal Practitioners Act. 

This was a reference under sec. 14 of 
the Legal Practitioners Act (XVIII of 
1879), made by the District Judge of 
Birbhum, dated the 11th of April 1900. 

The facts of the case appear from the 
judgment and are also fully stated in 
4 C. W. N. ccxxxii (or p. 232, short note). 

Mr. Garth and Bahu Saroda Churn 
Mitter for the Pleader. 

The Judgment op the Court was as 
follows : — 

This case has been reported to us 
under sec. 14 of the Legal Practitioners 
Act by the MuSsif of Bolepur in the 
District of Birbhum through the Judge 
of that district. The Munsif and the 
District Judge agree in finding that the 
legal practitioner reported against, name- 
ly, Babu Nritya Gopal Sen, a pleader, 
practising in the Munsif ’s Court, is guilty 
of grossly improper conduct in the dis- 41 
charge of his professional duty. The 
District Judge recommends tha dismissal 
of the pleadfpr^ whi^ ttm Mmifiti without 
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making any definite recommendation asks 
UI 3 to take into cosideration the past good 
conduct of the pleader upon the question 
of punishment. 

The misconduct imputed to the pleader 
consists in his having, on the lObh of 
September 1898, written to Babu Aghore 
Nath Barab (since deceased) who was 
interested in upholding an alleged Will 
of one Tinoowrie Roy of Supur, pro- 
pounded in a Letter of Administration 
case then pending, pressing for the 
payment of a sum of Rs. 900 to two 
witnesses, Moti Lai Chaudhuri and Ram 
Das, to prevent their going over to the 
opposite side, and stating that he (the 
pleader) had executed in favour of the 
two witnesses promissory notes for that 
amount. 

The pleader in the written explanation 
submitted by him admits writing the 
letter, but denies having done any thing 
wrong, and he also denies having executed 
any promissory notes. His account of 
the matter is shortly this, that he acted 
as a pleader for Tincowrie Roy, and after 
Tinoowrie Roy’s death he acted as a 
pleader for his daughter Manjanali by 
whom the Will in question was pro- 
pounded ; that he was told by Manjanali’s 
son-in-law, Aghore Nath Barat, whom he 
had every reason to Relieve, that the 
witness Moti Lai Chaudhuri was threaten- 
ing to produce certain papers which 
might go against the Will, unless the 
witness was paid a large sum of money ; 
that he was subsequently requested by 
Aghore Nath Barat by a letter which 
has been lost, to accommodate him 
(Aghore Nath Barat) by paying the 
witnesses Moti Lai Chaudhuri and Ram 
Dass the sum of Rs. 900 out of his own 


pocket 1 and that is be had no money 
in hand, it was on the suggestion of Moti 
Lai Chaudhuri that he wrote the letter 
of 10th September stating that he hed 
executed the promissory notes though 
he had not really done so, merely with 
a wview to secure speedy remittance of 
the money by Aghore Nath Barat. The 
Munsif finds that the pleader executed 
the hand-notes, and that his conduct in 
the matter, assuming that the Will 
propounded was genuine, was still grossly 
improper. The District J udge goes fur- 
ther and is of opinion that the Will 
was a forgery and ^the pleader was not 
unaware of that fact. 

I agree with the Munsif in thiii'king 
that having regard to all the circum- 
stances of the case it should be dealt 
with upon the assumption that the Will 
was a genuine document. Assuming that 
to he so, let us see whether the conduct 
of the pleader was such as Vould make 
him liable to dismissal or suspension. 

Mr. Garth, who appeared for the pleader, 
contended that a legal practitioner does 
nothing wrong if he advises his client 
to pay money to a witness to induce him 
to give true evidence in his favour or 
to prevent him from giving false evidence 
against him. 

I do not consider this contention 
correct. By giving such advice a legal 
practitioner may not become guilty of 
any criminally punishable offence ; but 
the question before us is not whether the ' 
pleader has committed any criminally 
punishable offence but whether he has ’ 
dqice anything for which he is liable to 
dismissal or suspension ; and 1 feel ver^ 
little hesitation in answering this quetf^ 
tion in the affirmative* A witness is. no 
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dou1>t eotitiied to be paid his travelling 
expenses ; the law expressly allows that. 
He may also under certain circumstances 
be entitled to compensation for loss of 
time. But to pay him money to induce 
him to speak the truth or to prevent him 
from giving false evidence would be 
bargaining for truth; and if it wei^e 
allowed, it would be fraught with con- 
sequences dangerous to the administra- 
tion pf justice. But it is unnecessary 
to pursue this discussion further, because 
in this case on the pleader’s own showing 
{see paragraphs VI and VII of his ex- 
planation) the money in question was 
paid not simply with a view to induce 
the witnesses to tell the truth ordis- 
Buade**them from telling an untruth, but 
really for the purpose of preventing one 
of them (Moti Lai Chaudhuri) from pro- 
ducing certain papers which are not 
alleged to be false, but which were 
^apprehended to be capable of throwing 
suspicion upon the Will which is said 
to be genuine. The pleader here, there- 
fore, not only advised but pressed and 
actively* helped his client to pay money 
to a witness for the purpose of inducing 
him to keep back from the Court evidence 
which is not shown to be false, so that 
it mighj) not raise any doubt as to the 
genuineness of the Will which was 
believed to be true. Such a course was 
absolutely indefensible and reprehensible 
in the highest degree. It was for the 
Court to decide whether the Will was 
^nuine or not ; and for the purpose of de- 
termining that question, it was entitled to 
have all the relevant evidence on the 
poipt placed before it. And the pleader, 
In pressing for the payment of money 
wStnesa to induce him to keep b&ck 




unfavourable evidence, clearly sought to 
obstruct the investigation of truth and 
the administration of justice. His con* 
duct, therefore, was grossly improper 
conduct in the discharge of bis profes- 
sional duties within the meaning of the 
law. I may add that the pleader on his 
own shewing is further guilty of pro- 
fessional misconduct tir falsely writing to 
his client or her sou-in-law who was 
looking after her case that he had exe- 
cuted the promissory notes when he says 
he had not done so, merely for the 
purpose of expediting the remittance of 
money. 

It remains only to consider the ques- 
tion of punishment. The misconduct of 
the pleader was of a very grave character 
and it merits a severe penalty. The only 
thing that weighs in his favour is his 
past good conduct. Having regard to 
all these circumstances, I think suspen- 
sion from practice for two years from 
this date will meet the requirements of 
justice. 

Maclean, C. J. — I have had the ad- 
vantage of reading the judgment of Mr. 
Justice Bancrjep which he is about to. 
deliver, and, concurring as I do both 
in his reasoning and in his conclusion, I 
propose to add only one short word, ftat 
the vakil in this case hflbs been guilty 
of grossly improper professional conduct, 
there cannot be a shadow of a doubt. 
His conduct, to my mind, was most un- 
professional and very wrong, conduct 
calculated in a marked degree to prevent 
the ends of justice and to interfere most 
seriously with the due administration of 
justice. I do not think it is necessary 
that I should say anything finiJier. 

S. C. S. 





[CIVIL EEFEREHCE.] 

No. 5 OF 1900. 


Maclean, C. J. 
Banebjes, J. 
1900. 

30, July. 


In the matter of 
JOGBNDltA NaBATAN 
Bosb."*^ 


Legal FracHtimers Act {XVI II of 1879)^ 
as amended by (Aet XI ofl89€\ secs. IS^ sub- 
sec. (f), 14 — Pleader^ *wken he does something 
as a litigant or member of the public and 
not as pleader^ if to he regarded as profes- 
sioTial misconduct — Any other reasonable 
causef construction of 


, An allegation^ made by a pleader as a 
Defendant in a sutt and not as a pleader^ 
that the Plaintiffs had bribed some officer 
of the record-room to tamper with certain 
documents produced at the instance of the 
Plaintiff did not amount to professional 
misconduct. 


That in the words “ any other reason- 
able cause ” in sec. 18, sub-sec. (f) of the 
Legal Practitioners Act, the expi^ession 
‘^other^^ means **other^^ “ ejusdem generis/^ 
that is, oj the class or description of mis- 
conduct which is referred to in the preceding 
subsections, that is to say, professional 
misconduct. 


The Le^al Practitionsrs Act is aimed 
against the misconduct of legal practi- 
tioners in relation to their professional 
duties and not in relation to other matters. 

This was a reference under see. 14 of 
the Legal Practitioners Act, by the Dis> 
trict Judge of Hughly, dated the 2nd 
of March 1900. 

The facts appear from the judgment. 

Bahi Sib Chandra Palit for the 
Pleader. 


* Stt In the matter of Purrm Chunder Pal, 

4 C. W. N., p. 389 (decided by Qhoee, Hatnpini 
and mu, 


Tbi^ luMum ov T^M Comt imm m 

follows ' 


Maoi^ean, 0. do* not think that 
this is a case our interference undi^ 
the Legal Practitioners Act, nor Ijiaa an^^ 
case within that Act been satisfactorily 
established against the pleader. The Xai 
is aimed against the' misconduct of 
pleaders in connection with, and in rela- 
tion to, their professional duties, and 
in relation to other matters. The facts 
of this case arc very short. A suit was 
instituted with reference to some property 
and in that suit the pleader in question 
was a Jlefendant in his personal capacity, 
and as a Defendant, be engaged a pleader 
to act for him and to defend the suit. 
In the course of that suit it was proposed 
on behalf of the Plaintiffs, that certain 
documents should be produced from a 
certain record-room, and, when they were 
produced, the pleader, whose conduct is 
now impugned, said openly in Court that 
these documents had been tampered with; 
and that the Plaintiffs ha4 bribed some 
official of the record-room to tamper with 
those documents. «But he did not SAy 
that as a vakil of the CourVor A a vakil 
engaged in the case, he uttered the words 
in question as a litigant, and as a member 
of the public. It may have been, and 
possibly was, a very improper t^g, and 
a very intemperate thing, for him to have 
said, and it may be— I don’t say it -^TU 
be, for I certainly do not propose to 
anything about the truth or otharlriis 
of his statement — that he may have 
slandered some one and may be respbh* 
sible for that slander. IVe have Nothing 
fx) do with that to-day, all we liave to 
determine to-day is whether or nc^ iAA 
jgentlemau has been guilty of p^esi^ol^l 
Iniseonduct^ the igewfog of 



49 


VOfi. V.] THE CALCUTTA WEEKLY NOTES. 

In thi uattib or Joobndra Naratan Bosb. 


Aot. It is quite clear that the case does 
not fall within any of the first five sub* 

* sections of sec. 13 of the Legal Practi- 
tioners Aot of 1896, and the only question 
Is, whether It falls within the general 
words of sub-sec. (/), “any other rea- 
sonable cause.’’ To my mind the ex- 

• pression “ other ” means “ other ” “ eju^ 
dim ysneris,” that is, of the class or des- 
cription of misconduct which is referred 
to in the preceding sub sections, that is 
to say, professional misconduct. How- 
ever intemperate and however ill-advised 
his action may have been, I do not see 
how we can properly say that the pleader 
has been guilty of professional miscon- 
duct, lu my opinion we ought not to 
interfere. 

Banbrjbb, J. — I am of the game opi- 
nion. 

S. 0. S, Hefeteare disch irged, 

PRIVY COUNCIL. 

[On Appbal from thb Judicial Commis- 

SIONBR OF OUDB.] 

Lord Hobhousb, Subjan Singh and 
Lord Magnaghtbn. ors., Plaintiffs, 
Lord Lindlbt. Appellants, 

Sir Richard Couch. v. 

Sib H. Db Villibbs. Sardar Singh and 
1900. ors., Defendants, 

21, July. Respondents. 

Evidence Act (I of 187 see, S2--Pedigree^ 
admUeibility o/, to prove relationship — Wajib- 
ul*urz. 

Whe) t a pedigree was tendered in evi- 
dence but ne ther any of the bards who 
were said to have prepared it nor the Eaf% 
who assembled the bards of the family 
and with their assistance had the pedigree 
drawn up was called as a witi eas^ and no 
proof was adduced that they were within 
omf of the descriptions given in tee, of 


the Indian Evident’s Act which made tfl 
unnecessary to call them : 

Held — That the Court below was right 
in not admitting the pedigree in evidence. 

The Wajib-ul urz was too vague to be of 
any value in support of Appellants* claim, 

Munnu Singh was the last male pro- 
prietor of village Plpatya Andu, the 
property In dispute. He died before the 
confiscation of the soil of Oudh. The 
summary settlement after the re oooupa- 
tion was made with his widow Gulab 
Knar, he having left no male heirs, and 
In 1869 the regular settlement was made 
with her and oo sbarer. She died in July 
1881, and upon a dispute between the 
Appellants who claimed to be his rever- 
sionary heirs and the Defendants who 
were two sous of his daughter and the 
husband of that daughter, mutation of 
names in 1881 was made in the latter’s 
favour and they got into possession. 

Nearly 12 years afeer the widow Gulab 
Kuar had died, the present suit was 
instituted by the Appellants, olaiming to 
be reversioners of Munnu Singh. The 
Defendants denied their relationship and 
also denied that the custom of Chanhan 
Thakurs under which daughters and their 
sons did not succeed while there were 
male collaterals alive, alleged by Plain- 
tiffs, existed. Defendants also set up 
that the regular settlement was made 
with Gulab Kuar as full proprietor. 

Mr, C, W, Arathoon for the Appellants 
contended that the oral evidence of 
relatives of the family and the several 
Wajib ul-ure had made out the custom 
and the relationship. He referred to 
secs. 49 and 50 of the Evidence Aot and 
sec. 36 ; also to Bifai Bahadur Sinyh v, 
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Bhupindar Bahadw Singh (1), regarding 
the Eanungoe^e statement during the 
regular eettlement and the fact that the 
pedigree table was produced during the 
mutation proceedings. As regards the 
Wajih-ul-urz he cited Bani Lekraj Kuar 
T. Uahpal Singh (2). 

Mr. Maynt foi: the Respondents argued 
that neither the custom nor the relation- 
ship had been proved, that on several 
matters witnesses who could have thrown 
considerable light on the subject had 
not been called, such as Raja Balbhadar 
Singh, the bards, who are said to have 
made the genealogical table, and the 
present talukdar of Oel. He referred to 
Uman Parshad v, Gj,ndharp Singh (3). 
He also contended that the grant by 
(Government after confiscation was an 
absolute grant to Gulab Euar, and 
referred to letter No. 1, to Act I of 
1869, para. 5, and to Nawah Maitka 
Jahan Sahiba v. Dy, CommUsione^^ of 
Lucknow (4). 

Tbb Court. — Surely the settlement 
was made with Gulab Kuar as a Hindu 
widow. 

Lord Hobhousb -—It was for you to 
make out that it was made with her as 
absolute proprietor. 

Sir R. Oou6h.-^Do you say that the 
Government intended to change the 
course of sucoession by the settlement ? 

Mr. Arathoon replied, and as regards 
Mr. Mayne’s last contention referred to 
Jehan Kadr v. Aftar Baku Begum (6). 

(1) L. K. 22 1. A. 189, see p. 161 (1896}. 

(2) L. R. 7 I. A. 63 (1879), 

(8) L. R. U 1. A. 127 (1887). 

(4) L. R. 6 I. A. 63 at p. 76 (1879). 

(6) 1. U R. 12 Cal. 1 (1886). 


Their Lordships’ Judgmbnt was deli- 
vered by 

Sir Richard CouoH.~Th8 Appellants* 
in this case sued for possession of the 
village of Piparya Andu on the ground 
that on the death of Mussammat Gulab 
Euar the property devolved on them as 
the reversionary heirs of her deceased * 
husband Munnu Singh, He was the 
proprietor of the village and the first 
summary settlement was made with him 
on the annexation of the Province of 
Oudh. After that he died and the second 
summary settlement of the village after 
the Mutiny was made with Gulab Euar. 
The judgment of the Assistant Commis- 
sioner given on the 3rd August 18jS9 on 
a claim by her against the Government 
stated that Munnu Singh being heredi- 
tary proprietor held up to annexation, 
the summary settlement of 1857 was 
made with him, he died without leaving 
male issue and the settlement was there- 
fore made with his widow. And the 
Court decreed the proprietary right in 
the entire village in favour of Gulab 
Euar and also in favour of co-sharer. Op 
the 7 th January 1881 Gulab Euar made 
a Will by which she devised the village 
to her deceased daughter’s three sons, 
Sardar Singh and Baldeo Singh, the 
Respondents, and Bahadur Singh, who 
died before her. On the 8th July 1861 
she made a gift of some land in the 
village to Durga Singh, the other Respon- 
dent, their father. Gulab Euar died on 
the 12th July 1881 whereupon on the^ 
ICth August 1881 an order for mutation 
ol names of Munnu Singh was misde In 
favour of Sardar Singh nnd Baldeo Singh 
mid the other claimants, the Appellam)s . 
being referred to the Oivli Ooxurt, 
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suit WA8 not iostituted till the 30th 
Noyember 1892, more than eleven yem 
after the dismlesal of their claim. 

The case stated in their plaint Is that 
they and Munnu Singh are the descend- 
ants of Baja Jugraj Sah by his second 
wife, that they are entitled to Inherit 
the estate of Munnu Singh as his next 
heirs, that Qulab Euar was in possession 
of the village only with the rights of 
a Hindu widow and as such was not 
competent to alienate the property beyond 
her lifetime, that the Will and deed of 
gift are consequently invalid and that 
according to a well-established family 
custom daughters and their issue are 
excluded from inheritance. The Respon- 
dents denied the alleged relationship of 
the Plaintiffs with Munnu Singh and 
their reversionary title and the existence 
of any gustom by which daughters and 
their issue are excluded from inheritance. 
They Alleged that the Will and deed of 
gift were valid as Gulab Euar was in 
possession of the village and had the 
rights of an absolute proprietor and that, 
apart from the Will, Sardar Singh and 
Baldeo Singh being sons of Munnu Singh’s 
daughters were entitled under the Hindu 
law to iriberit his property on the death of 
his widow in preference to collateral heirs. 

The Subordinate Judge who tried the 
suit found that the Appellants’ relation- 
ship to Munnu Singh and their reversion- 
ary title were proved, that Qulab Euar’s 
{Kmsession was only that of a Hindu 
wldowi and that the Will and deed of gift 
were Invalid and made a decree in the 
Platntiffs’ favour. The Defendants ap- 
pealed to the Court of the Judicial Oom- 
mlsiloner of Oodh which has decided only 
ne of the questions that were raised, 


whether the Appellants are the re» 
versionary heirs of Munnu Singhs 
To prove this the Appellants produced 
a pedigree of the family of Baja Pertab 
Singh which shows that the Plaintiffs are 
the collateral heirs of Munnu Singhs 
This pedigree was objected to as not 
being admissible in evidence. It was 
admitted by the Appellants’ counsel that 
it was prepared under the following 
olroumstancea as deposed to by one of 
their witnesses. He was examined in 
1894 and his evidence is that the pedi- 
gree was prepared in his family IS years 
ago. The bards were called to dictate it. 
It was prepared from the history given 
by them. It was copied from certain 
papers in the possession of the bards. 
In the year when the Baja’s marriage 
was settled in Surajpur a dispute about 
it arose. Then they sent for the bards 
and got the pedigree prepared. The 
dispute was said to have been about the 
class of Tbakurs to which the Baja refer- 
red to belonged and arose about the 
time of the death of Qulab Euar. In 
their Lordships’ opinion the Appellate 
Court has rightly held that the pedigree 
was not admissible, or as the Indian 
Evidence Act says, relevant. Sec. 82 of 
the Act which would make the state- 
ments in the pedigree relevant only 
applies when the statements are made by 
a person who Is dead or cannot be found 
or has become Incapable of giving evl- 
dence or whose attendance cannot he 
procured without an amount of delay or 
expense which under the ciroumstaneei of 
the case appears to the Court unreason- 
able. Neither any of the bards nor 
Baja Balbhadar Singh who assembled the 
bards of the family and with their atsls^ 
anoe bad the pedigree drawn up was 
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called as a witness and no proof was 
given that they were within any of those 
descriptions whloh made it unnecessary 
to call them. A Wajib-ul^urz of the 
village Aurungabad, dated 26th October 
1894| was relied upon for the Appellants. 
It contained a statement purporting to 
have been made by Pitam Singh, deceased, 
but it is too vague to be of any value 
In proof of the Appellants' claim. The 
oral evidence produced by the Plaintififs 
was that of six witnesses, three of whom 
appear to have derived their information 
from family pedigrees which were not 
produced, and the others did not state 
the source of their information. The 
Appellate Court was of opinion that this 
evidence was not sufficient to prove the 
relationship with Munnu in which view 
their Lordships agree. Apparently the 
Subordinate Judge who decided in the 
Plaintiffs' favour was of this opinion as 
in his judgment he says it was ''shown 
by the genealogical table " and did not 
rely upon other evidence. The pedigree 
not being admissible the Appellants failed 
to prove that they were the collateral 
heirs of Munnu Singh and the Appellate 
Court without giving any finding on the 
alleged custom to exclude daughters and 
their issue set aside the decree of the 
lower Court and dismissed the suit. 
Their Lordships being of opinion that 
it was rightly dismissed they will humbly 
advise Her Majesty to affirm that decree 
and to dismiss this appeal. The Appel- 
lants will pay the costs. 

Solicitors ; Masrs. Barrow^ Rogtn Jk 
Nevill for the Appellants. 

Solicitors : Mmrs. T, £, WiUon & Co. 
for the Respondents. 

0* Wt Ai Appeal dimUeed with coeUk 


PBIVY 00VN8IL. 

[On Appbal from !fhb Allahabad 
High Court.] 

Ra^ta Bhup Indar 
Bahadur Singh, 
Defendant, 
Appellant, 

V. 

Bijai Bahadur 
Singh, Plaintiff; 
Respondent. 

Oiioil Procedwre Code {Act XIV of 188 S)y 
secs, 211 and S40 — Mesne profits^ period 
during which recoverable — Order determining 
mesne profits^ interlocutory or finals if appeal- 
ahle^-Decree, 

A decishn in execution pt*oceeding§ 
determining the period for which memt 
profiu are recoverable is appealable both 
under general principles and under sees. 2 
and 54 ^ of the Civil Procedure Code. 

Where a decree for possession with 
mesne profits was tiken to the Privy 
Council in appeal and was affirmed by 
Her Majesty in Council : 

Held — That the three years up to which 
mesne profits may be given under sec. 211^ 
Civ. P, C7., must be counted from the date 
of the QueevUs order and not fronC that of 
the original decree. 

e 

Where the original Court granted a 
decree for possession with " future mesne 
profits " and, on appeal^ Her Majesty in 
Council affirmed that decree without 
pressly mentioning the mesne profits : 

Held — That the Quern's order granted 
mtsne profits by reference to the original 
decree. 

r 

Mr. Bois for the Appellant. 

Mr. Bathes for the Respondent* 


Lord Hobhoubb. 
Lord Maonaghtbn. 
Lord Lindlbt. 
hin Riohard Couoh. 
Sir Hbnry Strong. 
1900. 

21, July. 
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Their Lordships’ Judgment was deli- 
vered by 

Lord Hodhouse. — This appeal is pres- 
ented against an order made in the 
course of execution proceedings. The 
Plaintiff in the suit who was the original 
Respondent in the appeal claimed posses- 
sion of land. On the 12th November 
1887 the District Judge passed a decree 
in his favour, ordering possession, and 
adding "the Plaintiff is also entitled 
to future mesne profits.” The Defendant, 
now Appellant, appealed to the High- 
Court, who on 19th July 1889 reversed 
the decree and dismissed the suit. The 
Plaintiff then appealed to the Queen in 
Council who on 11th May 1895 ordered 
that the decree of the High Court should 
be reversed and the Distriot Judge’s 
decree of the 12th November be affirmed. 

After that the Plaintiff prosecuted his 
claims in execution of the decree so 
affirmed by the Queen in Council. He 
recovered possession on 30 th November 
1895. Then he proceeded to recover 
mesne profits. He claimed them from 
23rd September 1886, on which day his 
suit was brought down to the recovery 
of possession by him. The Defendant 
objected that no decree remained to be 
executed except that of the Queen in 
Council which made no mention of mesne 
profits ; but the Distriot J udge held that 
the Queen’s order had come down for 
execution and " its effect causes reference 
*to be made to the original decree of this 
Court as a final decree in all applications 
for execution.” 

Having thus settled that the Queen’s 
order gave mesne profits by reference to 
the original decree the Distriot Judge 
went ' on to frame issues. The second 


of such issues was, " For what period are 
mesne profits recoverable f” It was 
arranged that this issue should be treated 
as preliminary to taking accounts, and 
should be argued separately. That was 
done, and the Distriot J udge decided that 
mesne profits were due for the three 
years next after the da^e of the original 
decree, {f.e., from 12th November 1887 
to 12 th November 1890. 

From this decree the Plaintiff appealed 
to the High Court, who in the first in** 
stance addressed themselves to a preli- 
minary objection made by the Defendant 
that no appeal is given by the Procedure 
Code in such a matter. The High Court 
overruled that objection. As it has been 
renewed here, and earnestly pressed upon 
their Lordships by Mr. Ross it may be 
convenient to dispose of it in the first 
instance. 

The High Court felt considerable 
difficulty on the point. They allowed 
the appeal on the ground that the 
Distriot Judge had tried the question 
separately, and had embodied his finding 
in a formal order. They remark that it 
practically dismisses the claim of the 
decree-holder for some five or six years’ 
profits ; and that in a way which in the 
Court of the District Judge is final. 
Therefore they hold It to be an appeal- 
able order. 

Treating the question as if it were 
whether the order under consideration la 
final or interlocutory in its riature, and 
testing it by the ordinary principles appli- 
cable to such questions their Lordships 
think not only that the High Court are 
right in the particular oirumstances of 
the case, but that there is not any need, to 
rely upon the accident that the Distriot 
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Judge took the convenient oonme of try* 
ing the liability to account in a separate 
issue and deciding it in a separate judg* 
ment. His decision is a final one in its 
essence and would be so equally whether 
it stood alone or was combined with 
decisions on other points. It resembles 
in principle a decree for account made 
at the hearing of a cause, which is final 
against the party denying liability to 
account, and is appealable ; though it is 
also in another way interlocutory and 
may result in the exoneration of the 
accounting party or even in the award 
of a balance in his favour. And it can 
make no difference in point of principle 
whether the decision be in favour of or 
against the liability to account. It la 
equally final in its effect and as such 
equally open to appeal. 

But then Mr. Ross urges that we are 
not testing the question by general prin- 
ciples, but by the expressions of the Code 
which relate to appeals. That is true 
and their Lordships turn to the Code to 
see what it says. 

Sec. 540 gives a right to appeal to 
the proper Court from the decrees or 
from any part of the decrees of Courts 
exercising original {urlsdictlon. By sec- 
2 a decree is «thus defined, ** The formal 
expression of an adjudication upon any 
right claimed or defence set up in a civil 
Court, when such adjudication so far as 
regards the Court expressing It decides 
the suit ... An order .... 
determining any question mentioned or 
referred to in sec- 244, but not specified 
In sec. 588, is within this definition." 
Sec. 244 is that which gives to the Court 
engaged in executing a decree jurisdiction 
to determine questions arising between 


Bahadur Singh. . • 

the parties relating to the execution of 
the decree. Sec. 586 specifies a large , 
number of orders from which appeals lie, 
including many made in execution pro- 
ceedings but not Including such an order 
as the one under discussion- It appears 
tp their Lordships that the plain mean- 
ing of sec. 2 is to make this order a 
decree appealable under sec- 640. Mr. 
Boss has not shown any reason why the 
words of the Code should not be constru- 
ed in their plain and obvious sense- On 
the contrary the obvious sense is that 
which best accords with ordinary con- 
venience and ordinary rules of practice. 

Turning from this purely technical 
question to the substance of the appeal, 
the High Court found the issue before 
them to *be very simple. The District 
Judge held that it turned on the con- 
struction of secs. 211 and 244 of the Code- 
Seo. 244 prescribes that questions arising 
In execution Including this question 
should be decided in the execution and 
not by separate suit, Seo. 211. enacts 
that in suits for possession of immotreable 
property " the Court may provide in the 
decree for the payment of rent or mesne 
profits in respect of such property from 
the institution of the suit qntil the 
delivery of possession to the party in 
nhose favour the decree is made, or until 
the expiration of three years from the 
date of the decree (whichever event first 
occurs).’* 

The effect of the District fudge’s 
application of these eeotions is somewlmt 
startling ; because thbugh executing tiM 
Queeii’s order he holds himself to be 
limited in point of time as though ha 
was executing his predecessot’e iaam 
made in his own Conrti and he oounte 
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the three yeBre for which alone he thinks 
he has the jurisdiction to estimate mesne 
pro8ts not from the date of the Queen’s 
orderf but from the date of the decree of 
his own Court. 

Now the Plaintiff, it must be held, was 
entitled to poBseBslon throughout. In 
1887 he got a decree for it, and had that 
been executed he would have had the 
profits. But there was an appeal, and 
in 1889 the High Court took a ^iew 
adverse to him and passed a decree in 
the face of which he could claim nothing. 
Five years afterwards be succeeded In 
displacing that decree and in re-establish- 
ing his original right to possessioD. Then 
he is tpid that from the 12th November 
1890 down to the SOch November 1895 
the law debars him from recovhring the 
income of his property, and allows his 
opponent to keep it. 

The District Judge expresses an opinion 
that the Plaintiff might have brought a 
separate suit for this income and that 
if he has lost some years’ profits it is by 
his own laches. How he could be charg- 
ed with laches for not instituting a suit 
which with the decree of the High Court 
standing against him must have come to 
naught, is not easy to say. And if he 
were now to bring a fresh suit or if he 
bad done so in 1896 after reversal of the 
adverse decree a substantial part of bis 
just claim would be barred by Art. 
109 of the Limitation Act. But their 
Lordships will not further discuss the 
exact bearings of the two cited sections 
of the Code, because the High Court has 
given tiie simple and obvious solution of 
the difficulty which puzzled the District 
Jii%e. 

I^e Court is now executing not the 


District Judge’s decree of 1687i>ot the 
Queen’s order of 1896, which by affirm* 
ing the District Judge’s decree has adopt- 
ed its terms and has carried on their 
effect down to a later date. All that 
the Courts below had to do, and all that 
this Board has now to do, is to construe 
the order of May 1896 and to carry It 
into execution. Its meaning is hardly 
open to doubt. It affirms the District 
Judge’s decree which awarded future 
mesne profits. ” That signifies profits 
future to the 12ch November 1887. The 
order of 1896 speaking with the langu- 
age of the decree of 1887 clearly carries 
all profits up to its own date. If there 
had been delay for three years after 11th 
May 1896 sec. 211 would be called into 
operation with reference to the order of 
that date. But to call it into operation 
with reference to the decree of 12ch 
November 1887 is to deprive the later 
order of its obvious meaning. It is true 
that one of the arguments used for the 
Defendant was that the later order has 
no meaning as regards mesne profits 
because they are not expressly mention- 
ed ; but that is clearly wrong and was 
hardly pressed at this Bar. 

Agreeing with the High Court their 
Lordships will humbly adviseiHer Majesty 
to dismiss this appeal and the Appellantl 
must pay the costs. 

Solicitors: Jfeiirf. Sarraw^ Bogtri 4b 
UTevill for the Appellant. 

Solicitors : Mr, Summ^hagt for the 
Respondent. 

Appeal diimUted %Uth eosli. 

C. W. A. 
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Appbal from Appellate Dsoreb 
No. 1437 OF 1898. 


Rampint, J. 
Pratt, J. 
1900. 
30, May. 


' Moti Lal Sbaha and 
another. Plaintiffs, 
Appellants, 

V. 

Mormohan Gobsami, 
Defendant, Respondent. 


Deht^ iUli for recoMvry of^Prommory 
note^ if false or forged^ if Plaintif can succeed 
on proof of loan. 


Where the Plaintiffs brought a suit for 
^ocovtny of money on the allegation that 
the Defendant had taken fiom the Plain' 
tiffs a loin by executing a note in favour 
of one of the Plaintiffs : 

Held — Thai even if the promissory note 
he a forgery the Plaintiffs would succeed if 
they could prove tie loan by independent 
evidence. 


This was an appeal preferred on the 
22Qd of July 1898, against the decree of 
Babu Monmotha Nath Chatterji, Sub- 
ordinate Judge, 1st Court of Ziilah Dacca, 
dated the 29ih of March 1898, modifying 
the decree of Babu Nobin Chunder Nag, 
Sudder Munsif, 4 th Court of that district, 
dated the 30th of September 1696. 

The suit out of which the present 
appeal arose, was brought by the Plain* 
tiffs for recovery of two suras of money, 
which, they said, the Defendant had bor- 
rowed from them, and for which sums 
he executed promissory notes. The first 
paragraph of the plaint ran thus ; — 

From the ijmali tahabil of the two 
Plaintiffs the Defendant took from the 
Plaintiffs* house a loan of Rs. 200 by 
executing a hand-note in favour of the 
Plaintiff No. 1 on 29th Assiu 1299, and 
by executing a second hand-note on 17 th 


Eartick of the same year );h^ Defendant 
took Rs. 350 as loan or howlat on a 
promise of repaying on demand the 
amounts with interest at Rs. 1^ per cent, 
per month. 

The Defendant denied the receipt of 
the money and the execution of the 
promissory notes. The first Court found 
that the promissory notes were not 
genuine, but finding from a book of 
account filed on Defendant’s behalf that 
a sum had been lent on the 29th Assin 
1299, B. S., by the Plaintiffs to the Defend- 
ant, decreed the Plaintiffs’ claim on 
the promissory note of that date and 
dismissed the Plaintiffs’ claim on the 
promissory note of the 17th Kartiok 
1299, B. S. The lower Appellate Court 
held that the suit having been based 
upon the pomissory notes and the same 
not having been proved the Plaintiffs 
were not entitled to any relief. The 
Plaintiffs preferred this seoonU appeal 
which related only to the sum of Rs. 200 
which the Plaintiffs alleged they lent to 
the Defendant and which the Munsif held 
to have been proved by the account book 
filed by the Defendant. 

Babu Basunta Kumar Bose for the 
Appellants. 

Babu Shiba Prosanno Bhuitacharji for 
the Respondent. 

The Judgment of the Court was as 
follows : — 

This is an appeal against a decision 
of the Subordinate Judge of Dacca 
dated the 29 th of March 1898. 

The suit is one brought by the Plain- 
tiffs for two sums of money, which, they 
say, the Defendant borrowed from them, 
and for which It seems he executed pro- 
missory notes. 
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The Defendant denies the receipt of the 
money and the execution of the notes. 

The Court of first Instance held that 
the promissory notes were not genuine ; 
but It found from the account books filed 
by the Defendant that the D« ndant had 
borrowed from the Plaintiffs a sum of^ 
lls. 200, as alleged by the Plalntiffn, on 
the 27th of Assin 1299, which was the 
very dite upon which the Plaintiffs say 
that the Defendant took the first loan 
from them. The Miinsiff, therefore, gave 
the Plaintiffs a decree for Re. 200 and 
dismissed the rest of the suit. 

On appeal the Subordinate Judge re- 
versed the decision of the Munsif and 
dlsmlssad the Plaintiffs’ whole sulr, hold- 
ing that the suit, having been based 
upon the promissory notes, and upon 
them only, and the Plaintiffs not having 
proved the promissory notes, they were 
not entitled to any relief at all in this 
case. 

The learned pleader for the Plaintiffs- 
Appellauts in this Court urges that the 
Subordinate Judge has misread the plaint. 
He says that the suit is not based upon 
the promissory notes, but is a suit for 
money and that the promissory notes 
are evidence of the loan made by them. 
Therefore It is said that the promissory 
notes may be false ; but if it is proved 
by the evidence In this case that the 
Plaintiffs made the loans, or, at least 
one of them, then they are entitled to a 
decree for the amount so borrowed. 

We think that this contention must 
prevail, .and that the Subordinate Judge 
has taken a wrong view of the case. 
From paragraph 1 of the plaint (page 2 
of Ae paper-book) it is clear that the 
Plaintiff sues for two sums of Rs. 200 


and Rs. 350 and that the prom’ssory 
notes which he puts forward In this case 
are only evidence of the loanp. We 
thii k, therefore, that alrhoiigb the pro- 
missory notes are forgeries, It does not 
follow that the Plaintiffs are rot entitled 
to a decree for the money lent by them 
if they can prove the loan in any other 
way. And In support of this view we 
need only cite the case of PromotHa Nftth 

V. DtoarJca Nath Dey (1), the 
facts of which case are somewhat* similar 
to those of the present case. This appeal 
relates only to the first sum of Rs. 200 
which the Plaintiffs allege that they lent 
to the Defendant, and which the Munsif 
held to have been proved by the account 
book filed by the Defendant. The Subor- 
dinate Judge has come to no definite find- 
ing with regard to this sum. He says: — 
“It may be that Defendant borrowed 
Rs. 200 from the Plaintiff on the 29th 
Assin 1299, as he admittedly borrowed 
money from the Plaintiff on the previous 
occasion. ” But he nowhere finds whether, 
as a matter of fact, the Defendant had 
borrowed Rs. 200. 

We must therefore remand the case to 
the lower Appellate Court for a definite 
finding as to this amount. We according- 
ly modify the decree of the •Subordinate 
Judge, that is to say, we set It aside so 
far SB it relates to the sum of Rs. 200 
alleged to have been lent to the Defend- 
ant on the 29th Assin 1299; and we 
direct that the case be sent back to that 
officer to be disposed of in accordance 
with the above remarks. 

The costs of this appeal will abide 
the result. 

S. C. S, Oa$€ remanded. 

(1) I. L. R. 23 Cal. 861 (1896). 
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Bulb No, 1095 op 1900. 

' Ajodhya Pershad Singh, 
Ghosb, J. Applloant', 

Stevens, J. 

p 

1900. Sheo Pershad Sahu, 

17, July. and ors., Opposite 

Party. 

Ctijil Procedure Code {Act XIV of 188S\ 
iec» 108 — Sufficient cause — Non-appearance of 
guardian of a minor ^ in a suit^ whether a 
good and sufficient cause — Ex parte decree^ 
setting aside o/, against one of several Defend- 
antSy efiect ofy as to the decree against other 
Defendants, 

The simple fact that a guardian did not 
appear in a suit is not a good and sufficient 
cause within the meaning of sec. 108y 
C. P. C., for setting aside an ex parte 
decree passed against a minor, Thc'e are 
different considerations which hear upon 
the mattery tie question always leing 
whether ^ in whot the guardian did^ he 
acted in the best interest of his wasd. 

Kesho Pershad v, Hirday Narain (1) 
explained. 

In a c'tse where an ex parte decree was 
set aside against cne of the DefendantSy 
and the Subordinate Judge set aside the 
decree against others who did not appear 
and one of ^ whom made an application to 
set aside the ex parte decree : 

Held — That this was rightly done, 

Mahomed Hamidulla v, Tohuren- 
NISSA (2) approve! of. 

This was a rule Issued on the 30th of 
April 1900, agrjilnst the orders of the 
Subordinate Judge, Ist Court, Tirhoot, 
at Mozufferporp, dated the 24th of Feb- 
ruary 1900. 

(1) 6 0. L. R 69 (1880). 

(2) T. L R. 26 CJ. 166 (1897). 


The Petitioner brought.a gult to enforce 
a mortgage against three persons one of 
whom was a minor and represented by 
his father-indaw, Ram Sahay, as guardian.* 
None of the Defendants appeared and the 
suit was decreed ex parte. An order was 
subsequently made making the decree 
absolute and in execution of the decree 
the property was sold. The minor re- 
presented by one Futeh Bahadur, as next 
friend, made an application to have the 
ex parte decree set aside under sec. 108, 
C. P. C. ; similar application was made 
by one of the other Defendants. The 
lower Court without taking any evidence, 
was of opinion that, so far as the minor 
was concerned, the non-appearance In the 
suit of the guardian was a sufficient cause 
within the meaning of sec. 108, C. P. 0., 
and thfit the ex parte decree ought to be 
set aside. The decree being set aside 
against the minor Defendant, the Siibor- 
dina^e Judge was of opinion that the decree 
against the other Defendants ought to be 
set aside. Against this order the Petitioner 
made an application and obtained the 
present rule. 

Babus Umahali Muhherjee and Surendra 
Krishna Dutt for the Petitioner. 

Babu Makkon Ball (for Babu Buldeo 
Narain Singh) for the Opposite Party. 

The Judgment op tbb Coui t was as 
follows : — * 

The facts out of which this rule arises 
are shortly these : — 

The Petitioner before us sued to enforce 
a mortgBge security, said to have been 
executed by three brothers, Bishen Deo, 
Bururi Deo and Mutuk Deo. • At the 
time when this suit was brought, Mutuk 
Deo had dieH, leaving a minor eon 
Ajudhya, and this minor was repres^ted 
In the suit by his fa^her-in law, Ram 
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Sabay, as his guardian, appointed as such 
by the Court. None of the Defendants 
appeared at the trial, and an ex parte 
preliminary decree was passed in favour 
of the Petitioner on the 8th September 
1898, Subsequently, an order absolute 
for sale of the mortgaged property was • 
passed and the property was sold in 
November 1899. In December follow- 
ing, two applications were made for 
Betting aside the ex parte decree of the 
8th September 1898, under sec. 108 of 
Code of Civil Procedure — one by the 
minor, through one Futeh Bahadoor, 
describing himself as the next friend and 
the other by Bishen Deo — upon the 
ground That no summons in the suit was 
served upon them, and that they had 
been prevented by sufficient cause from 
appearing at the triaU 

The Subordinate Judge, however, with- 
out recording any evidence in support 
of the allegations of the applicants, was 
of opinion, relying upon the case of, 
Kesho Pershad V, Hirday Narain (1) that 
so far as the minor was concerned, the 
non-appearance in the suit of the guar- 
dian was a sufficient cause within the 
meaning of sec. 108 of the Code, and 
that the •ex parte decree should be set 
aside upon this single ground. And as 
regards the other applicants. He thought 
that the decree being set aside upon the 
application of the minor Defendant, their 
application must also be granted. Ac- 
cordingly, the said ex parte decree was 
set aside. 

Dissatisfied with these orders, the Peti- 
tioner moved this Court^ and upon his 
appllcatioD, a rule >vas granted calling 
upoil the opposite side, to shew cause 

(1) 0 0. L. R. 69 (1880)* 


why the said orders should not be set 
salde. 

We have heard the learned vakils on 
both sides ; and it appears to us that the 
orders of the Subordinate Judge, as they 
now stand, cannot be supported. 

We are of opinion that it could not be 
laid down so broadly as the Sub Judge 
seems to think that the case of Ke^ho 
Pershad v. Hirday Narain (1) quoted by 
him did lay it down, that the guardian of 
a minor Defendant is bound in every 
case to appear at the trial, and that the 
simple fact of his non-appearance is a 
good and sufficient cause within the 
meaning of sec. 108 for setting aside the 
ex pa^ te decree. 

On referring to the judgment of this 
Court in that c»se, we do not understand 
the learned Judges to have meant to bold 
that in any given case, where the guar- 
dian fails to appear at the trial, it is 
necessarily a sufficient cause, without any- 
thing else, entitling the minor to have 
the ex parte decree made against him 
set aside ; rather it would appear that 
they proceeded upon the fact that the 
guardian in that particular case had, 
by neglect of duty, failed to protect the 
interest of the minor, though no doubt 
there are certain words In thdir judgment 
which might possibly lend support to the 
view adopted by the Subordinate J udge. 
It is quite possible to conceive that the 
guardian of the minor in this case had 
just and proper reason not to enter ap- 
pearance on behalf of the minor : he might 
have been satisfied, after proper enqulryi 
that the claim againat the minor was 
true, and hence he thought it would be 
entailing upon the minor unnecessary 

(1) 6 0. L. R. 69 (1880). 
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cost If be were to appear. On the other 
hand, It Is no doubt possible that the 
guardian wantonly, and without any 
enquiry or consideration of the interest 
of the minor, failed to enter appearance. 
There are indeed diflPerent considerations 
which bear upon this matter, the question 
always being whether, in what the guar- 
dian did, he acted in the best interest 
of bis ward. But it is unnecessary to 
discuss them at this stage. All that we 
now desire to say is that the Sub- 
Judge was not in a position to determine 
whether there was sufficient cause for 
the non-appearance of the guardian, 
without recording any evidence which the 
parties might have desired to adduce* 
In this view of the matter we set aside 
his order and send back the case to him 
for reconsideration. 

In the other case the Sub-Judge, as 
already noticed, made the order in favour 
of the applicants, because he had already 
set aside the cjc paite decree upon the 
application of the minor Defendant-. This 
seems to have been a correc view to take. 
And in this connection, we need only 
refer to the case of ^ Hit juidullct 

V, Tohurennissa (2) in tlie decisi jn of 
which case, wo concur. But as the other 
order of the Sub- Judge upon which this 
order was made to depend is now set 
aside, this matter should also be remitted 
back for reconsideration. 


S. C. S. 


C *se reni'indtd. 


(2) i. L. 1 ’5 Cal. 155 (1897). 


[CIVIL APPELLATE JUEISDIOTION.] 

Appeal from Appellate Deobbb 


No. 1762 OF 1898.^ 


Amber Ali, J. 
Brett, J. 
1900. 

25, May. 


Sheikh Mongola, De- 
fendant No. 1, Appellant, 

V, 

MahabajabKumudChun* 
D£R Singh Bahadur, 
and ors., Plaintiffs, 
Eespondents. 


Bengal Tenancy Act (VI II of 1885)^ sec 50^ 
cl, (2)~rresumpiion as to uniform payment 
of rent. 

When a tenxnt has paid rent for over 
tue^ity years prior to the date of suit at a 
nni^oim rate which has not chatjiged^ the 
pt esumption of law under sec, 60^ cL (^) 
of the •^Bengal Tenancy Act would arise if 
ihe%e is no allegation or proof that a 
tenancy commence i in a particular year 
after the Permanent Settlement, 

T'he meie fact that the 'enmt shows hy 
documentary evidence that the rate of rent 
has not change I from a particular ye ir 
would not preclude him from the benffit of 
the preemption given hy c^ (^) of sec, 60, 


This was an appeal preferred on the 
29 uh of August 1898, against the decree 
of Bcibu Mohenara Nath Roy, §ub- Judge, 
first Court of Zillah Mymensiogb, dated 
the 26th > April 1898, modifying the 
decree of i^^ahu Tej Chandra Mukerjee, 
Munsif, second Court of Netrokona, dated 
the 5th of April 1897, 

The facts of the case appear from the 
judgment. 


Bahu Jnantndra Nath Bo^e '(for Dr, 
Asutosh Mukerjee) for the Appellant. 


* This appeal is analogous to appeal frord Ap* 
pellate Decrees Nos, 1907 to 1909 of 1898,—* 
Ebpoeter. 
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fojfe), Babus Dwafka Nath Chuckifharty, 
Mohendra Nath Bhuttacharjee and Tatuk 
Chunde ' Chucke' harty for the Bespondents 
in 1762 of 1898. 

Babus D, N, ChvcktrbMty and Ta^uk 
Chunder Chuckerhw tyfor the BespondenJs 
in 1907 of 1900. 

The Judgment op the Court was as 
follows : — 

These appeals arise out of certain pro- 
ceedings taken bj the Bespondents under 
sec. 168 of the Bengal Tenancy Act for 
determining (to use the language of the 
lower Appellate Court) the incidents of 
the holdings in the occupation of the 
Defendants, the Appellants In this Court. 

The Munslf before whom the applica- 
tions were originally made referred the 
oases to>a revenue officer under the pro- 
visions of the 2ud clause of sec. 158 of 
the Bengal Tenancy Act and upon his 
report the first Court held that the Do- 
lendants were occupancy raiyats, and 
that the patlas put forward by them were 
fabricated. 

The Defendants appealed^ and the Sub- 
ordinate Judge states that the question 
which he had to determine was whether 
the Defendants were occupancy raiyats 
or tenure-holders, and upofi a considera- 
tion of the evidence before him he came 
to the conclusion that the pattas pro- 
pounded by the Defendants were genuine 
documents, and that the predecessors 
of the Defendants and the Defendants 
themselves bad held the jotes for a long 
time, and all the jamas mentioned in 
the pattxs. That finding respecting the 
genuineness of the pattas has not been 
and could not be questioned in second 


fondants were tenure-holders, but that 
there was nothing to show they had 
been holding the joUs at unchanged 
rates from the time of the Permanent 
Settlement, and that consequently their 
jamas were liable to enbanoement. 

From that finding regarding the en- 
hanoibility of their /mus the Defendants* 
have preferred this second appeal. 

The learned Advocate General who 
appeared for the Bespondents took the 
objection, on the basis of the cross- 
appeal, that the Subordinate Judge had 
not found that the lands held by the 
Defendants were the lands covered by 
the pattas . He did not however wish 
to take this as a substantive objection, 
but contended that if the case is remand- 
ed on the appeal of the Appellants that 
question might also be tried. We do not 
know whether the requisite Court-fee has 
been paid for the hearing of the cross- 
objection ; but as the objection has been 
raised we may say at once that in our 
opinion the Subordinate Judge has dis- 
tinctly found in his judgment that the 
lands covered by the pattas have been 
held by the Defendants as their 

The cross objection must therefore fail. 

As regards the content k)n put forward 
on behalf of the Defendants, the Appel- 
lants in this Court, it is to be observed 
that they produced dahhilas showing the 
payment of a uniform rate of rent for 
many years past, in some cases from 1221, 
B* S, in others from 1224, B. S. 
Sec. 50 of the Bengal Tenancy Act pro- 
vides that Where a tenure-holder or rai- 
yat and hla predecessors in interest have 
held at a rent or rate of rent which has 
not been changed from the time of the 
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Permanent Settlement the rent or rate of 
rent shall not be liable to be inoreased 
ezoept on the ground of an alteration in 
the area of the tenure or bolding ; ” and 
then it goes on to say : — "If It is proved 
in any suit or other proceeding under this 
Act that either a tenure-holder or raiyat 
and his predecessors in interest have held 
' at a rent or rate of rent which has not 
been changed during the twenty years 
immediately before the Institution of the 
suit or proceeding, It shall be presumed, 
until the contrary is shown, that they 
have held at that rent or rate of rent 
from the time of the Permanent Settle- 
ment. ” With regard to this presump- 
tion the Subordinate Judge says as 
follows : — * Neither can any presumption 
be made in favour of the Defendants, 
for they themselves say that they have 
been paying rent at unchanged rates 
from 1221, B. S., at the earliest. ” In 
their written statement the Defendants 
make the following allegation ; — "That 
of the lands comprised in the tnokurari 
chok pattas granted by the former proprie- 
tor Krishna Das Surma in the name of 
our ancestors Sheik Meherulla and Poran 
Handle, and of the lands now in dispute, 
we have been in the enjoyment and 
possession by • paying rent at a uniform 
rate of Bs. 23 odd from 1221 up to the 
present time ; ” and we assume that 
the allegation of the Defendants in the 
other cases was similar to that of the 
Defendants in appeals from Appellate 
Decree No. 1762 of 1898 which we have 
just quoted. 

There is nothing upon that allegation 
to suggest that the tenancy began from 
the year 1221, B. S. Of course if the 
Defendants admit that the tenancy com- 


menced in the year 1221, B.S, there 
can be no question of any presumption. 
The presumption must be carried back 
to the time of the Permament Settlement 
in order to make the rent or rate of 
rent not enhanoible. But if the allega- 
tion is not to that effect or if there is 
no evidence establishing the fact that 
the tenancy began in 1221, B. S., and 
if the Defendants have paid rent for 
over twenty years prior to the date of 
suit at a uniform rate which has not 
changed, the presumption of law would 
be, unless rebutted, that that has been 
the rate from the time of the Permament 
Settlement. The mere fact that the 
Defendants have only been able to*show 
by documentary evidence that their rate 
of rent has not chafigei from 1221, B. S , 
would not preclude them from having 
the benefit of the presumption given in 
cl. (2) of sec. 50 of the Bengal Tenancy 
Act. 

We are not in a position on second 
appeal to say how the matter stands with 
reference to that question. It will be 
for the Subordinate Judge to say upon 
the evidence taken in connection .vith 
the allegation of the Defendants whether 
the tenancy commenced after the Per* 
manent Settlement so as to defeat any 
question of presumption. If the tenancy 
did not commence at the period whence 
the Defendants have been able to show 
uniform payment of rent or if it com* 
menced at some anterior time and if the 
Defendants have shown that the rate of 
rent has remained unchanged for a 
number of years extending over twenty 
years from date of suit, they ought to 
have the benefit of the presumption. We 
set aside the decrees of the Subordinate 
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Judge in so far as the question of 
enhanoibility is conoerned and send back 
the oases for him to oome to a oonclusion 
in view of the observations we have made. 

The costs will abide the result. 

S. C. S. Case rem'inded. 


[CIVIL REVISIONAL JURISDICTION.} 

Civil Rule No. 67 op 1900. 

Nitya Nanda Patra, 
Petitioner, 

V. 

hliRA Lal KARMAKARand 
another, Opposite 
Party. 


Rampini, J, 
Wilkins, J. 
1900. 

22, March. 


Cwil Procedure Code {Act XIV of I8S2), 
sec. 310 A — “ Whose itnmoveahfe property is 
soldj*^ \neaning of^ in sec. 310 A — Sale in exe- 
cution of rent decree — Simple mortgagee^ right 
of^ to apply to set aside sale. 

A simple mortgagee is rot a person 
entitled $o have a sale set aside under 
sec 310 A, C. P. C. 

Hamidal Huq V. Matangini D/si (3), 
Rakhal Chunder Bobb v. Dwabka Nath 
Missbr (4) distinguish e i. 

This was a rule issued on the 11th 
of January 1900, against the order of 
the Munsif of Kotalpnre, District BAnkura, 
dated the 8th of November 1899 

The •Petitioner in this case had ob- 
tained a decree for rent and in execution 
of that decree had caused, the sale of 
the Defendants’ tenure. Thereupon the 
opposite party, who was a simple mort- 
gage e of the tenure, applied under sec. 
.31 OA, Civ. P. C, and bad the sale set 
aside. The Petitioner obtained the pre- 
sent JElule against the opposite party to 
show cause why the order setting aside 
the sale should not be set aside. 


(8) 2 0. W. N. cclvui (1898). 

(4) I. R. R. 13 Cal. 346 (1886). 


Dr. Ashutosh MooJeerjee and Bahu Joy 
Gopal Ghosha for the Petitioner. 

Bahu Shoski Sekhar Bote for the Op- 
posite Party. 

The Judgment of the Court was as 
follows : — 

This is a Rule calling upon the opposite 
party to show cause why the order com 
plained of by the Petitioner should not 
be set aside. 

The order complained of is one passed 
by the Munsif of Kotalpure, on the 8tb 
of November 1899, setting aside a sale 
of a tenure sold in execution of a rent 
decree under the provisions of sec. 31 OA 
of the Code of Civil Procedure. 

The learned pleader who appears In 
support of the Rule points out that the 
sale in this case was held at the instance 
of the landlord under the provisions of 
Chapter XIV of the Bengal Tenancy Ac% 
a id that, that being so, the opposite 
party had no right to apply to have the 
sale 8et aside. The opposite party in 
this case is not the judgment-debtor but a 
person whe alleges that he is the holder of 
a simple mortgage on the tenure which 
has been sold. The learned pleader for the 
applicant further contends that even if 
the provisions of sec. 3I0A be held appli- 
cable to the sale, then the opposite party, 
being only a simple mortgagee, is not 
a person whose immoveable property has 
been sold within the terms of sec, 310A. 

We think that this latter contention 
must prevail. The sale is pritnd facie 
one which would appear to oome under 
the provisions of sec. 174 of the Bengal 
Tenancy Act. But in the case of 
Janardhan Ganguli v. Kali Kristo Thakur 
(1), it has been held that sec. 319A, 
(1) I. L. R. 23 Cal. 893 (1895). 
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C, P. C., applies to sale of a tenure in 
execution of a deoiee for its own arrears ; 
and this case has been followed in another 
case, Bungshidhar Haidar v. Kedar Nath 
Mundal {2), 

But we are certainly of opinion that 
the opposite party, being a simple mort- 
gagee, is not a person who can come under 
the provisions of sec, 310A and apply 
to have a sale set aside on the ground 
that he is the person whose immoveable 
property has been sold. He may have 
an interest in the property ; but he Is 
certainly not the owner of the property. 
He is only a mortgagee ; and it is impos- 
sible to see how ho can contend that he is 
the person whose immoveable property 
has been sold* 

The learned pleader for the opposite 
party has called our attention to the 
ruling in the case of Hamidal Hnq v. 
Mftiangini D ni (3) In which, according to 
the short notes, it has been held that a 
mortgagee is a person whose immoveable 
property has been sold wirhin the mean- 
ing of sec. 310A. But, in referring to 
the facts of that case we find that they 
are very different from those of the 
present case. The mortgagee in that case 
was a mortgagee by conditional sale, and 
no doubt, the legal title iu the property 
had vested in him, and for those reasons 
it must have been held by the Judges 
who decided that case that he was a 
person whose immoveable property had 
been sold within the meaning of sec. 

310A. The case of RiJchal Chunder 
♦ 

Boie V. Dwarki Nath Misser (4) has also 
been cited by the learned pleader for 

(2) 1 C. W. N. 114 (1896). 

(8) 2 0. W. N. cclviii (1898). 

(4) I. L. U. 13 Cal. 346 (1886). 


the opposite party. In that case it has 
been held that a mortgagee, who hag 
obtained a decree for foreclobute, is a 
person whose immoveable property has 
been sold within the meaning of sec. 311, 
G. P. C. Bub the fao^s of that case also 
are different from those of the present : 
for the mor’^gftgee in tbe present case has 
obtained no decree f( r foreclosure, but 
is simply a mortgagee and nothing more. 
And for these reasons we cannot but 
think that he is not entitled to apply to 
have the sale set aside under sec. 310A. 

A further objection has been raised to 
the sale by the pleader for the applicant 
iu this case, namely, that he was an 
auction purchaser as well as a decree- 
holder, and that he go^i no notice of the 
application under sec. 310A before the 
order under that section was passed. 
Now, it is clear that under the ruling 
in Janardhan G inguli v. K ili Kfisio 
ThoJcur (1) already cited, and also under 
the ruling iu Bungshidhar Htllar v. 
Ktdar Nath Mundal (2) an auotion-pur- 
cbaser is entitled to notice before an 
order under sec. 310A for the setting 
aside of a sale is made and that therefore 
the proceedings iu this case wouli seem 
to be bad for want of the notice in 
question. 

Bub we nepd say nothing more on this 
point, as tbe first of the grounds of the 
learned pleader for the applicant is suffi- 
cient for the disposal of this Buie. 

For these reasons we make the Rule 
absolute and set aside the order complain* 
ed of, with costs, which we assess at two 
gold mohurs. 

S. C. S. RmU made ahioluU, 

(1) I. L. R. 23 Cal. 393 (1896). 

(2) 1 C. W. N. XU (1896). 
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Rbv. No. 601 OF 1900. 

Stbyicns, J. 1 1sAB Mandal, Petitioner, 
Handley, J. I v. 


1900. 

13, August. 


The QaEBN-EMPRBsa, 
Opposite Party. 


- Indian Penal Code (Act XL V of 18G0), 
sec, 203 — Evidence Act (I of 1873)^ sec. So 
— Intentionally gMng false evidence in a 
judicial proceeding — Statement of a witness 
made to a police-officer in the course of 
an investigation, admissibility of^Code of 
Criminal Procedure {Act V of 1808), sec. hys 
— Statement made to a Magistrate making 
an enquiry — Judicial proceeding. 


Statement of a witness to a police-offietr 
under the provisions of sec, 162, Cr. P, 
Cole, though iuced into writing is not 
a public or offioial document and the 
writing in question cannot be* uni as 
evidence in any proceeding to piove that 
the stat6ffi\ents contained therein wete in 
fact made, thtre leing nothing in sec. 102, 
Or. P. Code, which limits the prohibition 
of the use of such a document as evidence 
only in the matter of the charge which 
is actually under investigation. 


Such a document is not a'^ncjrd'^ 
within the meaning of sec. 35 of the Indian 
Evidence Act and the document in question 
is not therefore admissible in evidence 
under the provisions of that section^ 

It is irregular in a charge of infen 
tionoMy giving false evidence to put the 
whole of a long statement bodily to a 
witness at once, and in such a case no 
conviction c%n properly he had except on 
proof that the accuse d person had made 
to the 'police-officer each and every one of 
t2ve statements contained in the dccument. 


This was a rule issued ou the 27th 


of June 1900, against the order of the 


Deputy Magistrate of Bogra, dated the 
5th of May 1900, which order was, on 
appeal, afifirnied by the Sessions Judge 
of Pubna and Bogra on the 15th of May 
1900. 

The facts of the case appear fully from 
the judgment of the Court. 

Mr, P. L. Roy and M. Abdul JauHid 
for the Petitioner. 

Mr, Leith for the Crown, 

The following Judgment was delivered 
by the Court : — 

This rule was issued in the followitig 
clroumstauoes : — The police began an in- 
vestigation into a case of murder but, 
while that Investigation was pending, ou 
a representation made by the District 
Superintendent to the District Magistrate, 
the Deputy Magistrate, Babu Bhowany 
Persad Neogi, was sent to make an inquiry 
into that case and into a counter-charge 
which had been made, as we understand, 
against the informant in that case. The 
Deputy Magistrate accordingly went to 
the spot and instituted an inquiry. In 
the course of that inquiry, be examined 
the present Petitioner as a witness and, 
in consequence of the statemeuts which 
he made on that occasion, he oonfrouted 
him with a written statement which had 
been taken down by the SiibJnspeotor of 
Police under the provisions of sec. 162, 
C. Cr. P. The Deputy Magistrate, after 
asking the Petitioner whether he had 
made a certain statement to the Sub- 
Inspector, recorded a note that the 
witness was evidently speaking |alBehood 
and that he should show cause why he 
should not be prosecuted under sec. 193, 
1. P. C. A proceeding was instituted 
against him, the Sub-Inspector was ex- 
amined and, after stating speoi&oally that 
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the Petitioner had made certain state* 
ments to him, he attested the statement 
taken down under sec. 162, which state* 
ment was put upon the record and 
marked as Esihibit (B). Another witness 
gave evidence as to certain statements, 
which, he alleged, had been made by the 
Petitioner to the Sub Inspector. O i 
these materials, the Petitioner was sent 
up to the District Magistrate for pro- 
secution under sec. 193, I. P. C. The 
case was made over to another Deputy 
Magistrate, who proceeded to try the 
Petitioner and finally convicted him of 
intentionally giving false evidence in a 
stage of judicial proceeding and sentenced 
him to rigorous imprisonment for a year 
and a half under sec. 193, I. P. C. The 
Sub-Inspector, who had been examined 
as a witness In the former proceeding, 
again gave evidence. H'l again attested 
the statement taken down In wilting 
under sec, 162, and siid ; — “This” 
(Ex, B shown) “is a record of Ida state- 
ment prepared by me.” In addition to 
that he orally gave evidence as to 
certain statements which h id been, as he 
alleged, made to him by the Petirioner. 
Another Sub-Inspector was similarly 
examined with reference to a further 
statement in writing which he had taken 
down under sec. 162. The rest of the 
evidence, so far as it relates to the state* 
ments made to the police-ofiicer by the 
Petitioner, is concerned only with isolated 

statements and not with the whole of 
♦ 

the statement as committed to writing 
by the Sub-Inspector in the document 
marked Exhibit (B), 

In the charge, the act charged against 
the Petitioner was that he had said on 
solemn affirmation that he had not made 


before the Sub-Inspector, Golam Hosseln, 
the statement recorded by him in the 
document marked Exhibit (B) by the 
Deputy Magistrate. 

The conviction was upheld by the 
Sessions Judge on appeal. 

* A rule was granted to show cause why 
the conviction should not be set aside 
on two grounds ; first, that the written 
statement recorded by the police had 
been improperly used as evidence contrary 
to see. 162, C. Or. P., and, next, that 
the Depiuy Magistrate, Babu Bhowany 
Persad Neogi, not being competent to 
hold a judicial inquiry in this matter, 
any statement made by the Petitioner 
could not be properly regarded as a 
statement made in the course of a judi- 
cial proceeding. 

We are clearly of opinion that the rule 
must bo made absolute on the first 
ground. The Deputy Magistrate who 
tried the case has sent in an explanation, 
in which he snbmlis, that as the 

document was not used in the course 
of the m*irder case, the provisions of 
sec. 162 did not apply to it and it was 
admissible under the general provisions 
of sec. 35 of the Indian Evidence Act ; 
and, secondly^ that, as a matter* of fact, 
it was not used as evidence either by him 
or by the Deputy Magistrate who held 
the inquiry. 

On the first point, there is nothing in 
sec. 162 which limits the prohibition of 
the use of such a document as evidence 
to a matter of the charge which is 
actually under investigation by thd police- 
officer when the statement is made and, 
to our mind, it extends also to the use 
of such a document against the person 
who is alleged to have made the state- 
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ment. We think that it was intended 
to recognize the danger of placing implicit 
confidence in a record more or less im- 
perfectly made by a police-officer who 
would not necessarily be competent to 
make an exactly correct record of the 
statement of a witness with due regard to 
the provisions of the law of evidetfco 
and who might possibly in some cases 
not be entirely free from an inclination 
(perhaps unconscious) to take the state- 
ment as being somewhat more definite 
and precise in a particular direction than 
the witness had Intended it to be. We 
are unable to see that sec. 35 of the 
Evidence Act has any application in the 
matter, for, we do not consider that a 
document of this nature, which, moreover, 
It is not necessarily a part of, the official 
duty of a police-officer to prepare at all, 
cornea within the description of a 
“record” within the meaning of that 
section, nor, even if it did, are the pro- 
visions of the section capable of being 
applied so as to enable the document to 
be used in evidence in the manner in 
which tlie Deputy Magistrate has used it. 

With regard to the second submission 
of the Deputy Magistrate, we can only 
express our surprise at it, for, it is, as we 
have sliown, at variance with the actual 
facts, as they appear on the face of the 
record. The statement taken down in 
writing under sec. 162 was, as a matter 
of fact, admitted as an exhibit and 
marked as such by both the Deputy 
Magistrates and the Sub-Inspector was 
allowed to attest it as a “ record ” of the 
statement which the Petitioner had made 
to bioi. We may say that we regard it 
very irregular, in a charge of intention- 
ally giving false evidence, to put the 


WEEKLY NOTES. 

whole of a long statement bodily to a 
witness at once, but as the Deputy 
Magistrate did so in this case, the con- 
viction could be properly had only on 
proof that the accused person, now the 
Petitioner, had made to the police-officer 
each and every one of the statements 
contained in the document. That has 
tkot i)een proved by oral evidence. It is 
unnecessary, In the view that we take 
of the question arising under sec. 162, 
C. Cr. P., to express any opinion on the 
other point with reference to which the 
rule was granted. The conviction and 
sentence are set aside and the Petitioner 
will be discharged from bail. 

H. P. C. Rule made ah^olute^ 

[CRIMINAL RE VISIONAL JURISDICTION.] 

Criminal Revision No. 347 of 1900. 

In the matter of 
Pasupati Nath Bosb and 
Dhanukdhary Saran 
Prinskp, J. Lal or Sing, 2nd party, 
Handley, J. ^ Petitioners, 

1900. V. 

27, July. Nando lal Bosb and 
Gouri Singh, Ist party, 
Opposite Party. 

Code of Criminal Procedure {Act V of 1898)^ 
sec, IJfy — Construction and meaning of the 
section— Comparison of the language used in 
sec, U7 {Act V of 1898), sec. 147 {Act X 
of 1882) and sec. 5S2 (Act X of 1872)-^ 
Previous law hearing on the subject — Meaning 
of the terms “ such thing shall he done^ 

Form of the order — Order whether affects 

persons not parties to the proceedings — 
Magistrate, power of, to order removal of 
ohstruction to the enjoyment of right of ease’- 
ment— Parties, adding of, in proceeding under 
sec. U7, C. F. C., legality of 
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Where it wae found that ihefiret party 
had a right to the flow of water for pur- 
poses of irrigation from a certain channel 
passing through the village of the second 
party who obstructed such flow by et ectmg 
certain bunds : 

Held — That under sec, IJfl of the Cri- 
minal Pioceedwe Code the Magistraie is 
competent to direct that the obstruction be 
removed, 

A Magistrate is not competent to add 
parties to a proceeding under sec, IJfHy 
Cr, P, C., any mors than he is in proceed- 
ings under sec, H5 of the Code, 

That the order of the Deputy Magistrate 
so far as it purports to offset the per sens 
not parties to the proceedings under sec, H? 
is null and void^ but that does not render 
the who^e order bad and so far as persons 
who are paf ties to the proceedings are con- 
cerned it is binding on them. 

That the Hading of the Deputy Magie- 
trate “ that the first party have proved 
an uninferrupfe i user o< water of the 
channel for twenty years which they have 
e^foyed as an easement and as of right 
on l that the erection of the bunds led to 
th»^ dispute ” is a sufficient finding that 
the right in dispute had been exercised 
v*ithin either of the periods mentioned in 
the proviso to sec, 147, Cr, P, C, 

This was a rule issued on the 30ch of 
April 1900) against the order of the 
Sub-Divisional Magistrate of Nowadsi 
dated the 2nd of March 1900. 

The faots of the ease appear from the 
Judgment. 

Mr, Jackson and Babu Mahenira 
Coomar Mitter for the Petitioners. 

Mr, Dunne and Mr, P, L. Roy and 
BahuAtulya Char an Bose tor the Opposite 
Party, 


The Judgment of the Court was as 
follows : — 

This rule la to oonsider an order passed 
under see. 147, Code of Criminal Proce- 
dure, as bad on three grounds ; first, 
because it has been directed to persotis 
who were not parties to the proceedings ; 
second, that in its form, the order is not 
in accordance with sec. 147 ; third, that 
the Magistrate has nob found that the 
right claimed had been exercised within 
either of the periods specified in the 
proviso to that section. 

Sir G. Evans In obtaining the rule, 
drew our attention to the terms of see. 
147 which, he contended, were so ex- 
pressed as to make it impossible for any 
Magistrate to pass an order within that 
section. 

We propose to consider this matter. 
First, sec. 147 of the Code of 1898 is in 
modification of the terms of sec. ''147 of 
the previous Code of 1882 which again 
appears to us to reproduce the corres- 
ponding sec. (532) of the Code of 1872, 
though it is expressed in somewhat dif- 
ferent language and requires that a 
Magistrate shall be satisfied that the dis- 
pute Is likely to cause a breach of the 
peace. It does not appear that the 
legislature has ever intended to alter the 
law in regard to the subject-matter of 
the dispute. The intention seems rather 
to have been to express it in the CodO 
of 1882 in what was considered to be 
more appropriate technical language, and 
next, when the Code of 1898 cime under 
coneideratioD, to return to the language 
o! the former Code of 1872, inasmuch 
as reported oases bad amply shown that 
there had been confusion and uncertainty, 
in applying sec. 147 of the Code of 1882| 
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In ooDBequenoe of the novel expreislons 
made uee of. The expression tangible 
immoveable property ” which for the 6rBt 
time, appeared in secs. 145 and 147 of 
the Code of 1882, had been imperfectly 
understood, and so the more familiar 
language of the former Code was adopted. 

• 

This is especially clear if reference be 
made to sec. 145 and in abstaining from 
the use of that expression also in sec. 147 
we have no doubt that the legislature 
was irfluenced by the same consider- 
ations. Sec. 147 of the Code of 1882 
runs thus : — 

** Whenever any such Magistrate is 

satisfied as aforesaid as the case 

may be/' And sec. 147 of the Code of 
1898 re enacted the law on this subject 
In the following terms : — * 

** Whenever any such Magistrate is 

satisfied as the case may be." It 

is obvious* that sec. 147 of the Code of 
1898 has not been happily expressed and 
that, if strictly construed, it is meaning- 
less. A Magistrate is empowered to 
enquire into a dispute likely to cause a 
breach of the peace oonoerning the right 
of use of land or water including any 
right of way or other easement over the 
same, and it is clearly the object of the 
law that by his order, he shall settle that 
dispute ; and that his order is ^to be in 
force Until the party against whom the 
order is passed shall have obtained the 
decision of a competent Court in bis 
favour* But what are to be the terms 
of *the Magistrate’s order! If he finds 
that the right in dispute exists, he is to 
**make an order permitting such thing, 
tb be done or directing that such thing 
shallot be done as the case may be " 
which is to have effect until the decision 


of a competent Court shall have been 
obtained to the contrary. If in such 
Court an order be passed affirming the 
Magistrate’s finding, that order would, 
it Is presumed, be the final order In the 
matter and take the place of the ad 
interim order of the Magistrate, but as 
the law is expressed, the Magistrate’s 
order would be made absolute. No pro 
vision is made for a case in which the 
Magistrate’s order may be modified, 
though from the nature of the matter 
in issue, this may constantly happen. 
But what does sec. 147 mean by stating 
that the Magistrate’s order is to permit 
** such thing to be done ’’ or to direct 
that **such thing shall not be done!" 
The word ^'suoh’’ must refer to some- 
thing in the context, but the section is 
silent in this respect. 

An explanation is suggested by learned 
counsel that such thing ’’ means the 
matter in dispute connected with the 
right of use of land or water. This may 
be what was intended. It is to be re- 
gretted that the law should have been so 
imperfectly and Inartistioally expressed. 
A comparison between the corresponding 
seotions of the Code of 1872 and 1882 
Buffioieutly shows that this was probably 
intended, and that the confusion has 
arisen from the draftsman substituting 
for the first portion of sec. 147 of the 
Code of 1882 the terms of the first 
portion (with verbal oorreotions in Ian* 
guage) of sec. 532 of the Code of 1872 
without noticing that the latter portion 
of that section would also need amend* 
ment to express the law oorreotly and 
Intelligibly. 

The matter in dispute between the 
parties which has led to prooecdings 
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under seo. 147 was the right to use 
certain water for purposes of irrigation 
and after declaring the existence of that 
right in favour of the first party, who are 
respectively the malik and thihidar of 
Gharaul, the Magistrate has coupled with 
them “ the men of Gharaul who are no 
parties to these proceedings, and he has 
also forbidden the second party, the 
malik and thihidar of Bhikrampur, as 
well as the men of Bhikrampur, who also 
are no parties to the proceedings, from 
erecting a bund in this nala or obstruct- 
ing in any way the flow of water proceed- 
ing by this nala from Bhikrampur Pahar 
by the Gadna ohur to Gharaul. In its 
form the order is not bad because to use 
the words of seo. 147 it professes to 
** direct that such thing shall not be done.” 

The erection of this bund so as to 
prevent the exercise of the right to the 
flow of this water by the first party has 
caused the proceedings under sec. 147 
and the right being found in favour of 
the first party, the Magistrate is compe- 
tent to direct that the obstruction of that 
right by the erection of the bund shall 
be removed. Such an order is, we think, 
what the legislature contemplated if any 
meaning can be derived from the words 
of sec. 147. This disposes of the second 
objection taken. 

The first objection is substantial. The 
Magistrate was not competent to add 
parties to the proceeding under seo. 147 
any more than he could to proceedings 
under seo. 145 and in regard to proceed- 
ings under sec. 145 the law has been 
thus settled in many reported oases 
decided by this Court, The result may 
be unfortunate in its consequences, for 
In such a dispute the landlords, the 


malik and thikadar^ are not so directly 
concerned as their tenants. It would be 
impossible to make all the tenants of the 
two villages parties to a proceeding under 
sec. 147 and there is no provisions in the 
Code of Criminal Procedure as in the 
Code of Civil Procedure for dealing with 
such a matter so as to bind the com- 
munity through some one representing 
it. The result may thus be that al- 
though the malik and thikadar may be 
prevented from erecting this bund, a 
difficulty may arise if the bund is erected 
by some villagers of Bhikrampur. Pos- 
sibly a remedy will be found if such a 
case arises. At all events the order 
under sec. 147 is bad so far as It professes 
to aflfect the men of Gharaul or of 
Bhikrampur because they are no parties 
to the proceedings under seo. 147. 

The next matter for consideration in 
connection with this order is whether it 
is altogether bad by the Inclusion of 
these persons. We think not. There is 
no reason why it should not be binding 
on those to whom it is properly directed. 
Id the present case moreover the impro- 
per inclusion of the tenants of the parties 
to the proceedings cannot affect the order 
in respect of the landlords. Consequent- 
ly it will be sufficient if we declare that 
the order under seo. 147 is null and 
void in respect of the tenants of Charaul 
or the tenants of Bhikrampur. The last 
objection is that the order is bad because 
the Magistrate has not found that the 
right in dispute had been exerofsed 
within either of the periods mentioned 
in seo. 147. This is not so. The 
Magistrate has thus expressed himself 
on this point : — ** To summarize the 
evidence — The Court is of opinion that 
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the first party, the thtkadar aud zemindar 
of Charaul, have proved an nnitiierrupied 
use of the water of this na/a for twenty 
years which they have enjoyed as an 
easement and as of right. 

This in our opinion, is a sufficient find, 
ing for the purposes of this cane, for wq 
understand from it that the erection of 
the bund which had lei to the dispute 
likely to cause a breach of the peace has 
caused an interruption iu the exercise 
of the right claimed and proved to exist. 

The order under sec. 147 will therefore 
stand with the modification which has 
been ordered by us. 

Orif('f modified 

N. N. M. 

[CRIMINAL REVISION AL JURISDICTION.] 

Rev. No. 333 of 1900. 

Kbfatullah, 1st party, 
Petitioner, 

V, 

Ferozuduin Mi ah and 
Khabiruddi, 2’'d party, 
Opposite Party. 

Code of Criminal procedure [Act V of 1898) 
secs. H5, 4'i8 — Summarij finding of possession 
by Magistrate in proceeding under sec. 1 .)^^ — 
Written statement in such proceeding^ proof 
of-^ Warrant, issue of, for attendance of 
parties, legality of— Sessions Judge, poirer 
of, on application for redress of irregularity 
under sec. 145 , to report to Uigh Court under 
sec. US, C. Or. P , for orde s. 
m In a case V7ider sec. 145 of the Code 
of Crimin'^l Pi'oce Iwe a Magis^faie cannot 
on the* failure of one parly to file a 
written statement, summarily pafs an 
order declaring possession with the party 
W^o has filed a writUn statement without 
taking evidence in proof of such statement. 


He has no jurisdiction to issue a warrant 
tj compel the atten hnee of a party in suck 
p^ oc eliding. 

On applic'Hion to the Sessions Judge 
for rchess against such illegality he 
should report the matter under sec, 4^8 
of the Code for or levs of the High Court, 
if he is of opitiio i that the order is illegal 
a7i'l without jurisdiction. 

This was a rule granted on the 24th 
of April 1900, against the order of the 
Joint^Magistrate of Mymensingh, dated 
the 2 1 at of February 1900, an application 
for the revision of which order was re- 
jected by the Additional Sessions Judge 
of Mymensingh on the 19th of March 
1900. 

The facts of the case appear from the 
judgment. 

Babu Sarat Chandra Basak for the 
Petitioner. 

Ball'll Taruh Chunder C hucke^'barty for 
the Opposite Party. 

The Judgment op the Court was as 
follows : — 

The order passed by the Magistrate 
In this case Is clearly wlrhoiifc jurisdiction. 
He has taken proceedings under sec. 
145 and, on the day fixed for receiving 
written statements from the disputing 
parties, the second party alone put In 
a written statement, and the first 
party as-ked for a postponement. The 
Magistrate declined to grant any 
postponement and he has summarily 
passed an order declaring the second 
party to be in posBession and maintaining 
his possession. There was no evidence 
upon which the Magistrate could have 
passed such an order. The written state- 
ment would not be a sufficient ground^ 


Prinskp, J. 
Handley, J 
1900. 
29, June. 
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for the lavr requires that, on perusing the 
written statements so put in, the Magis- 
trate shall hear the parties, receive the 
evidence produced bj them respectively, 
consider the effect of such evidence, take 
such farther evidence as he may think 
necessary and then decide which of the 
parties was in possession at the date of 
the order made under sub-sec. (1) The 
statements made by a party in a written 
statement reqtiire to be proved in the 
same way as any other statements and, 
therefore, the Magistrate was not 
competent to pass an order in favour 
of the second party merely on the 
written statement filed by that party. 
The order, therefore, is without juris- 
diction and must be set aside and the 
case must be tried in accordance with 
law. 

We also observe that, on the date 
originally fixed for the written statement, 
one of the second parfy in whose 
favour this order has been passed was 
absent and the Magistrate thereupon 
thought proper to issue a warrant for 
his attendance. There was no authority 
for such proceeding. In this particular 
install oe, the matter in issue was not 
the commission of an offence but the 
settlement of a d spute between the 
parties as to the possession of land and, 
therefore, it was entirely optional with 
the parties or any one of them to attend 
or not. In bis absence, the case should 
have been decided as in default. The rule 
Is made absolute. We observe that on 
application made the Additional Sessions 
Judge has considered the matter now 
before us on this rule and he has express- 
ed himself very properly on the illegal 
order of the Magistrate but having done 


this the Additional Sessions Judge has 
added **I am afraid I have no power 
to take any step in the matter.” The 
Additional Sessions Judge should have 
known that the object of the application 
to him was to obtain a reference by him to 
this Court under sec. 438, Criminal Pro- 
cedure Code, and thus to avoid the expense 
of coming to this Court directly and as 
the Additional Sessions Judge found that 
the order of the Magistrate was illegal 
he should have reported the case for 
the orders of this Court on revision. 

Rule made abiolute : 

Order set aside, 

H. P. C. 


[CRIMINAL REVfSIONALJURISDICTION^] 
Rev. No. 68 of 1900, 

JauramAloh Ganburah, 
Petitioner, 
e. 

Rajeumar Umar 
S iNOH, Opposite 
Party. 

Code of Criminal Procedure {Act V of 
1898), sec, 487 — Further enquiry — Magistrate, 
poiver of, to direct further enquiry into 
offences, some of which formed component 
parts of an offence of which accused was 
acquitted — Indian Penal Code {Act XL V of 
1860), secs, 147 , S^S, 34^^Rioting, ae quittal 
of’— Fresh trial for causing hurt. 

Where an accused person was tried on 
a charge of being a member of an unlaut' 
ful assembly with the common object of 
assaulting the complainant but was acquit* 
tei of the c fence of rioting and subsequent 
thereto the District Magistrate directed a 
further enquiry into tie offences under 
Hcs, 328 and SJfi, /. P. Corfr, eommitte I 
in the same occurrence •* 


Prinsbp, J. 
Stanley, J. 
1900. 
4, April. 
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HeUl^7%R^ rt« tMt<tor tee. 828^ L 
Co4^ being one of the offences which 
formed the subject of the previous tricU^ the 
matter cannot be re-opened until the order 
of aequidal shall have been set aside. 

ThoU no order within the tei^s of 
see, 437 ^ Cr, P. Code^ having been passed 
in respect of the offence under sec. 8^2^ 
/. P. Code^ the District Magistrate was 
not competent to order further enquiry 
in regard to that offence. 

This was a rule issued on the 25th of 
January 1900, against the order of the 
Deputy Commissioner of Sibsagor, dated 
the 8th of November 1899. 

The facts of the case, so far as they 
are material to this report, appear from 
the judgment. ^ 

Babu Surendra Nath Roy for the 
Petitioner. 

No one^appeared for the Opposite Party. 

The Judgment of the Court was as 
follows ; — 

This rule has been granted to consider 
an order for further enquiry passed by 
the Deputy Commissioner of Sibsagor. It 
appears that the Petitioner has already* 
b^en tried by a Magistrate for the oc- 
ourrenoe«which forms also the subject of 
the proceedings which the District Magis- 
trate now proposes to take. The charges 
in that case, as set out in the Magistrate’s 
judgmenti were that the Petitioner was 
a member of an unlawful assembly with 
the common object of assaulting the 
complainant and that he assaulted the 
complainant in prosecution of the common 
object of such unlawful assembly and, 
after a trial professedly under sec. 147, 
t 9 , (X| the Magistrate has acquitted the 
petitiofier. 


The District Magistrate has, on motion 
made to him, ordered a further enquir]^ 
into the offences under secs. 323 and 342, 
I, P. C., notwithstanding this order of 
acquittal* Now, in regard to the offence 
under sec. 323, it has been sufficiently 
shown that that really was one of the 
offences which formed the subject of the 
trial already held and this matter cannot 
be re-opened until the order of acquittal 
shall have been set aside. 

In regard to the proceedings which It 
is now proposed to take under sec. 342 
by way of further enquiry, we would 
remark that the Magistrate was not com- 
petent to pass such an order because 
no order within the terms of sec. 437, 
C. Cr. P., so as to give the Magistrate 
jurisdiction has been passed in respect 
of this offence and we may observe that, 
having regard to what has already taken 
place, we think that no prosecution should 
be instituted in regard to the offence 
under sec. 342, inasmuch as the whole 
occurrence has already formed the subject 
of a trial which has resulted in an ac- 
quittal. The rule will accordingly be 
made absolute. 

Rule made absolute. 

H. P. C. 
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PRIVY COUNCIL. 

[On Appeal from the Madras High 
Court.] 

Raja Yablagadda 
Mallikarjuna 
Prahada, Dofenfl- 
ant, Appellant, 

V, 

Raja Yarlagadda 
Ddrga Prasada, 
Plaintiff, Res- 
pondent, 
and Same 
11, July. I V. 

Raja Yarlagadda 
Venkata Rama- 
j LiNGAMMA, Plaintiff, 
; Respondent, 

Hindu Law^Maintenance^ suit for^ ajter 
dismusal of previoxis suit for partition — 
Arrears of maintenance— Maintenance, v^ong- 
ful withholding of 

A suit for partition of a zemindary, 
in which the zemindary xvas found to he 
impartible and a decree was made for 
partition of a portion of the family 
property unconnected with the impartible 
zemindary, does not make the family a 
divided one, a'nd a subsequent claim for 
maintenance is not inconsistent with the 
previous claim for partition. 

The right to arrears of maintenance 
for any period not excluded by the law 
of limitation, is not forfeited by the claim 
for partition made in the previous suit. 

In order to recover arrears of main- 
tenance it is not necessary to prove a 
demand for each yearns maintenance as it 
became payable, and although the non- 
payment of maintenance to a person 
entitled thereto does not necessarily give 
him a right of action for arrears, it 
constitutes a primA. facie proof of wrongful 
withholding. 


Whether such primA facie proof has 
been rebutted or not must depend on the 
circumstances of each particular case, 

Sartaj Kuari V, Deoraj Kuari (1) 
referred to, 

Jivi V, Ramji (2), Sri Maniyam Maha- 

LAKSIIMAMMA V, Sui MaNIYAM VeNKATA- 

RATNAMMA (3) and NAUAyAi» Rao Ram 
"Chandra Pant v, Rama Bai (4) discussed, 

Motilal Prannath V, Bai Kashi (5) 
discussed and a portion doubted, 

Queere — Whether, if the Defendant had 
been misled by the previous suit for parti- 
tion into the belief that the claim for 
maintenance was abandoned and had not 
in consequence set aside any portion of his 
annual income to meet suck a claim, he 
would have a good defence to a subsequent 
suit for arrears of maintenance. 

These were two appeals and two cross- 
appeals, consolidated respectively, from 
decisions of the Madras High Court, 
which had reversed the decisions of the 
Subordinate Judge granting arrears of 
maintenance to the two Plain tiffs-Res- 
pondents. The facte of the case are 
shortly these : — 

Raja Akinidu, zenundai* of Devarkota, 
* died o)j the 6th April 1875 leaving three 
sons, of whom the Appellant was the 
eldest and the Respondent, ci;oss-Appel- 
lant, the youngest. The second son was 
one Durga^Pershad. After an unsuccess- 
ful attempt for an amicable division of 
the inheritance in a suit jyhich was 
instituted in 1880 by Durga Pershad, 
it was finally decided by the Privy 
Council in 1890 that that zemindari was 
an impartible estate descendible to the 

(1) I. L. R. 10 All, 272 (1887). 

(2) I. b. R. 8 Bom. 207 (1879). 

(3) 1. L. R. 6 Mad, 88 (1882). ^ 

(4) I, L. R. 3 Bom. 415 at p, 421 (1879J. 

(5) I. L. R. 17 Bom. 45 (1892). 


Lord Hobhousr. 
Lord Macnaghten, 
Lord Lindlby. 

Sir Richard Couch. 
Sib H. De Villiers. 
1900. 
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eldest soil only, but partition of certain 
property other than the zemindari estate 
was allowed. 

While that suit was proceeding the 
present cross- Appellant commenced a 
similar suit iu 1887 against the zemindar 
and his minor son and against Durga 
Perahad seeking like relief as was sought* 
in the suit of Durga Pershad. Such 
suit was dismissed on 23rd March 1891. 

Pending the said appeal to Her Majesty 
in Council the cross-Appqllant, the Kes^ 
pondent in the second appeal, was not 
allowed by tlie High Court to execute 
the decree of that Court, but he was 
allowed a sum of Rs. 500 a month for 
his maintenance ponding the appeal. 

After the decision of the Privy Council 
the cross-Appellant on 30th Marsh 1891 
wrote to the zemindar calling upon him 
to pay his maintenance at and after the 
rate of RS. 2,000 a month and arrears 
thereof. Receiving no reply he com- 
monced the present suit claiming maiii- 
tenanoe and arrears. 

The Sub-J udge granted the claim for 
maintenance and arrears for 12 years. 

Upon the Appellants appeal to the 
High Court a Division Bench of that 
Court reversed that order as follows : — 

“The District Judge has granted 
arrears at the rate of Rs* 500 per 
mensem for twelve years prior to the 
institution of the suit. In this wo think 
ho was "wrong. The right to maintenance 
is primarily a right to be maintained out 
of the current income of the property 
in the enjoyment of the party chargeable. 
The circumstance, however, that a person 
entitled to maintenance has not in fact 
been maintained by the person chargeable 
does not necessarily give him a right of 
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action for arrears. On proof of failure 
to maintain, without more, he cannot be 
said to become a creditor of the person 
in default. It is incumbent on him to 
prove that there has been a wrongful 
withholding of the maintenance to which 
ho is entitled \Jivi v. Rtwiji (2) and 
Hri Maniyam Alahalakshniamnia v. Sri 
Maniyam Venkataratnamvia (3)]. If it 
were not so, it would mean that the 
manager of the family could, at the 
choice of any member preferring to 
reserve his claim for inaintenanoe out 
of current income, be compelled to 
pay him from time to time sums of 
accumulated arrears wdjioh could only 
be paid out of capital. In this case it 
is admitted that the Plaintiff has since 
the 1st May 1876 been living apart from 
the Defendant and has neither asked 
for nor received maintenance except what 
he received under the order of the Higli 
Court pending the appeal to the Privy 
Council, that is, between December 1887 
and July 1890. 

In our opinion it is clearly the Plain- 
tiflf’s own fault that ho has not received 
maintenance for the whole period of 
twelve years for which he claims it. In 
his suit brought in 1880, he made 
another and inconsistent claim and there- 
fore he has no right, now that be has 
failed in that litigation, to complain that 
a claim not made by him though con- 
ceded by the Defendant was not satisfied. 
I’here Las been no wrongful withholding 
on the part of the Defendant. We must, 
therefore, reverse the decision of the 
District Judge with regard to the arrears 
except as regards the period abovemen- 

(2) I. L. R. 8 Bom. 207 (1879). 

(3) 1. L. K. 6 Mad« 88 (1882). 
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tionedy during which payment was actual- 
ly made.” ^ 

Afr, Branson for the cross-Appellant. 

Afr, Mayne for the Respondent in the 
cross-appeal. 

Their Lordships* Judgment was deli- 
vered by 

Sir Henry De Villibrs.— These are 
Appeals and cross Appeals against a 
decision of the High Court of Madras 
which modified a decision of the District 
Court of Kistna. Two separate suits for 
maintenance had been brought in the 
lower Court against the Zemindar of 
Challapalli by his two younger brothers 
respectively but all the proceedings in 
the two cases were identical and the 
observations of their Lordships upon the 
one case will be equally applicable to the 
otheDr. 

The Appellant, the Defendant in the 
lower Court, is the eldest son of An- 
kinidhu, late Zemindar of Challapalli, 
who died on the 6th of April 1875 leav- 
ing three sons, viz,^ the Defendant and 
the two Plaintiffs. Not long after their 
father’s death quarrels arose between 
the brothers and in April 1880 one of 
the younger brothers brought an action 
for partition against the present Ap- 
pellant in the District Court of Kistna. 
That Court decided that the zemindary 
estate was impartible but awarded to the 
then Plaintiff one-third of certain pro- 
perty not forming part of the zemindary 
estate. That judgment was reversed by 
the High Court of Madras but, on appeal 
to Her Majesty in Council, the judgment 
of the High Court was reversed on the 
1st of May 1890 and that of the District 
Court was restored. In April 1891 the 


two younger brothers instituted the 
present suits for maintenance. The 
plaints claimed (1) maintenance at the 
rate of Rs. 2,000 per month (2) Rs. 
5,31,938 for arrears of maintenance (3) 
Rs. 12,000 towards the marriage ex- 
penses of the Plaintiffs’ children (4) the 
provision of suitable houses, lands, utensils 
and furniture for the Plaintiffs and (5) 
an order declaring that the arrears and 
future maintenance constitute a charge 
upon the Challipalli estate or such por- 
tion thereof as may seem proper to the 
Court. The District Court by its judg- 
ment decreed future maintenance at the 
rate of Rs. 750 per month and arrears 
of maintenance for twelve years at the 
rate of Rs. 500 per month, the whode to 
be a charge upon the zemindary estate. 
The District Judge found that the claim 
for maintenance was not affected by the 
decree in the partition suit and was not 
barred by limitation. In regard to the 
claim for arrears of maintenance, he held 
that although no demand had been made, 
maintenance had been practically with- 
held and could be recovered for a period 
of twelve years immediately preceding 
the institution of the suit. Against 
this judgment the Zemindar appealed 
while the Plaintiffs filed objections. The 
J udges of the High Court agreed with 
the lower Court upon all points except 
as to arrears of maintenance and as to 
the maintenance being a cyhrge upon 
the whole of the zemindary estate. 
They held that the arrears were not 
claimable except a certain sum actually 
received by the Plaintiffs under* a pre- 
vious order of the High Court and they 
reduced the amount of arreartii f^om 
Rs. 56,000 to Rs. 28,000*^ As to the 
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queBtion whether the maintenance decreed 
should be a change upon the whole of 
the semindary they say : ** We think 
that the Zemindar is justified in object* 
ing to the decree as framed by the 
District Judge inasmuch as it fetters 
him unnecessarily in the disposition of 
his property. It is sufficient that tlie 
decree should make the maintenance 
chargeable on certain villages. ’’ The 
Defendant now appeals against the judg* 
ment of the High Court in so far as it 
allows any maintenance at all, while on 
the other hand the Plaintiffs respectively 
cross appeal against that part of the 
judgment which refuses further specific 
relief ^ and reduces the amount of the. 
arrears of maintenance. 

Their Lordships fully agree, with the 
High Court that the family of the parties 
to the present action has not become a 
divided dne in consequence of the pro- 
ceedings in the previous suit to which 
reference has already been made. It is 
true that, in that suit, a decree was 
made for the partition of a portion of the 
family property, but it was a very in- 
considerable portion and had no relation 
whatever to the zemindary estate. As 
to the zemindary estate this Board held 
that it *wa8 impartible and the conse- 
quence is that the Plaintiffs, as the 
younger brothers of the Zemindar, retain 
such right and interest in respe^^t of 
maintenance as belong to the junior 
members of a raj or other impartible 
bstate descendible to a single heir [iSarfq; 
Mwm V. Deoraj Kuari (1)], In regard to 
the amount of maintenance the J udges of 
the High Court very properly refused to 
4ij|tarb the finding of the District Judge 

mt L. Ih 10 AU. 272 at p. 280 (1887). 


whcme experience in the district they fql- 
ly recognise. 

The only question upon which there 
has been any serious argument before 
their Lordships is whether the arrears of 
maintenance awarded by the lower Court 
ought to have been reduced by the High 
Court. The Plaintiffs no longer object 
to the arrears being limited to the period 
of twelve years but they claim that for 
that period at all events they should 
receive the amount awarded to them. 
Among their reasons for the view that 
arrears of maintenance are not claimable 
the learned Judges of the High Court 
state the following : “The District 
Judge has granted arrears at the rate of 
Ks. 500 per mensem for twelve years 
prior to the institution of the suit. In 
this we think ho was wrong. The right 
to maintenance is primarily a right to 
be maintained out of the current income 
of the property in the enjoyment of the 
party chargeable. The circumstance, 
however, that a person entitled to main- 
tenance has not in fact been maintained 
by the person chargeable does not neces- 
sarily give him a right of action for 
arrears. On proof of failure to maintain, 
without more, he cannot be said to be- 
come a creditor of the person in default. 
It is incumbent on him to prove that 
there has been a wrongful withholding 
of the maintenance to which he is 
entitled. ” In support of these views 
the learned Judges refer to two oases 
of Jivi V. Rcm^i (2) and Momyam 
Mahalak^hmamma v. Sri Mm^am Ym» 
kaiaratncmma (3), but these cases by no 
means support the conclusions at which 

(2) I, L. K. 8 Bom. 207 (1870). 

(3) 1. L. E. 8 Mad. 83 (1870). 
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the High Court has arrived. The first 
of them, decided by the High Court of 
Bombay in 1879, was a case in which a 
Hiiidu widow sued her late husband’s 
undivided brother for four years* arrears 
of maintenance. The High Court, revers- 
ing the judgment of the District Courts 
held that the widow had a legal right, 
irrespective of demand and refusal, to 
maintenance and may recover arrears for 
any period not excluded by the law of 
limitation. The question raised in the 
second case, which was decided by the 
High Court of* Madras in 1882, was 
whether a Hindu wddow entitled to main- 
tenance can have the payment thereof 
secured by a charge on part of the in- 
heritance in the hands of the heir. The 
question was decided in the affirmative 
and the learned J udges in the course of 
their judgment made the following re- 
marks at p. 84 : “ It is argued that the 
claim to past maintenance ought to 
have been disallowed, but we are unable 
to assent to this view Al- 

though no previous express demand is 
necessary to sustain a claim to past main- 
tenance, and it is only evidence of a 
wrongful withholding of maintenance 
which, as observed by the Privy Council 
in Narayan Rao Ram Chandra Pant 
V. Rama Bai (4) is the ground of liability 
— the Subordinate Judge has also found 
in this case that demands were made 
but not complied with since 1876.” 
The case before this Board to which 
reference was made in the case last cited 
>Ya8 decided in 1879. Three questions 
were raised before their Lordships, name- 
ly, whether the suit of the Plaintiff, a 
Hindu widow, for maintenance and 

(4) I. L. R. 8 Bom! 416 at p. 421 (1879). 


arrears under a will is barred by limita- 
tion on the expiration of twelve years 
from the testator’s death, whether she* 
had disentitled herself to maintenance by 
living apart from the son, and whether 
the suit could be maintained notwith- 
standing that there had been no demand 
and refusal of the maintenance. Their 
Lordships answered the two first ques- 
tions in the negative and as to the third 
question they made the following obser- 
vations : — It was said that no action 
could be maintained because a demand 
and refusal had not been proved. There 
is no evidence that a specific demand was 
made for the maintenance, but the 
Subordinate Judge has found, and the 
High Court have not disagreed with him, 
that the maintenance was refused ; and 
taking all the circumstances of this 
family into consideration, their Lordships 
do not doubt that there was a >Vithhold- 
ing of this maintenance by the son under 
circumstances which would amount to a 
refusal of it. ” Among the circumstances 
thus taken into consideration was the 
antecedent litigation which showed the 
state of hostility between the members 
of the family and accounted for the 
withholding of the maintenance. The 
case is no authority for the proposition 
that in order to recover arrears of main- 
tenance it is necessary to prove a demand 
for ea^ year’s maintenance as it became 
payable. On the contrary the fair deduc- 
tion from this and other cases cited is 
that, while the learned Judges of the* 
High Court were right in holding that 
non-payment of maintenance to a person 
entitled thereto does not necessarily give 
him a right of action for arrears, it 
titutes prima facie jproof of ^ wrongful 
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withholding. It is only upon a full con- 
sideration of all tlio circumstanres of each 
particular case that it is possible to 
decide whether such prima^ facie proof 
has been rebutted. The only case which 
might appear to conflict with this view 
is that of Maiilal Prannath v. Bai Kaslii 
(6). In that case the learned J udges of 
the High Court of Bombay admitted that 
a witliholding of maintenance might be 
proved otherwise than by a demand or 
refusal, and if they intended moreover to 
decide that non-payment of maintenance 
when due does not constitute piima facie 
proof of such withholding, their Lordships 
are unable to agree with the decision. In 
the present case it is said that the claim 
for mainteiuuico is inconsistent with the 
claim for partition in the prcvio'us action, 
and in one sense this may be true, but 
it by no means follows that the right to 
arrears of maintenauee was forfeited in 
consequence. It is not alhjged that the 
Plaintiff did not act in perfectly good 
faith in instituting his suit for |>artitiou 
and the fact that there was considerable 
diversity of opinion in the different 
Courts wdiich had successively to decide 
the case shows that the Plaintiff’s claim 
for partition was not wholly baseless. 
So long as that action was pending the 
Plaintiff could not well clainumaiutenance 
except as a provisisonal means of support 
pending the appeal to Her Majesty in 
Council. The Defendant, on the other 
hand, if he had been willing to allow full 
maintenance in lieu of a }>artition, might 
have made an unconditional offer of a 
i^asonable amount of maintenance or 
be might have set aside a certain sum 
foi the purpose. It is true that, in an 

i <5} I. L. R, 17 Bom. 45 (1892). 


affidavit, he made a vague admission of 
his liability but he never went any 
further. It is vensonably clear from the 
proceedings in the present suit that he 
w^onld not have been willing to provide 
maintenance at the rate of Rs. 750 per 
month, if that sunj had been demanded 
in the previous suit instead of a defcree 
for partition. One of the express 
grounds stated by him for his appeal in 
the present suit to the High Court was 
that “ even granting that the Plaintiff is 
entitled to maintenance, the rale of 
maintenance awarded to him is exces- 
sive.” And among his grounds of appeal 
to Her Majesty in Council are the 
following : “ (4) The High Court failed 
to notice that it is for the Plaintiff to set 
up and prove any custom entitling him 
to maintenance and tliat he has not done 
so. (5) The High Court erred in think- 
ing that there was any admission by the 
Defendant of his liability for main- 
tenance. (10) The amount of mainten- 
ance awarded is excessive.” After these 
objections, and in view of the strained 
relations between the brothers ever since 
their father’s death, it is impossible to 
believe that the Defendant would have 
paid maintenance at tlie rate of lis. 750 
per month or at any other rate if it had 
been demanded from him in the first 
instance. He does not allege, in his 
defence, nor is there any evidence, that 
he was in any way prejudiced by the 
form of tlie previous action. Jt may 
well be that, if he had been misled into 
the belief that the claim for maintenance 
was abandoned and had in consequence 
not set aside any portion his annual 
income to meet such . a claim, he would 
have had a good defence to the present 



80 THE CALCUTTA WEEKLY NOTES- [V014 V- 

Baja Yarlagadda Malukarjuna Prasada t^. Baja Yablaoadda Dgroa Prabada. 


action. But, without some such ground 
of defence, it is impossible to bold that 
the younger brothers of the Defendant 
have forfeited an undoubted right merely 
because they were in the first instance 
advised to institute a wrong suit and did 
not claim their maintenance as it fell 
due. The District Court, therefore, pro- 
perly held that the younger brothers 
were entitled to recover arrears for any 
period not excluded by the law of limi- 
tation. 

The result is, that, in the opinion of 
their Lordsliips, the Defendant’s Appeals 
should be dismissed and the Plaintiff’s 
cross Appeals allowed to this extent that 
the judgment of the District Court for 
arrears be restored and the Defendant 
ordered to pay the Plaintiflf’s costs of 
appeal to the High Court and their Lord- 
ships will humbly advise Her Majesty 
accordingly. The costs of these Appeals 
will also be paid by the Defendant, but 
tlio Registrar will be directed not to 
include in such costs any expenses occa- 
sioned by the printing of irrelevant or 
unnecessary matter in the bulky record 
presented to their Lordships. 

Solicitor : Mr, if. T, Taiker for the 
Appellant. 

Solicitors : Mem'z. Franks Bichardson 
& Sadler for the Respondent. 

Appeal diemused ; 

Cross-appeal allowed, 

C. W. A. 


{CIVIL APPELLATE JURlSDlCTlORO 
Appeal from Order 
No. 92 op 1900. 

Maolban, C. J. Bhola Nath Das and 
Banbrjbb, J. another, Appellants, 

1900. tr. 

Heard, 6, July. Pbofulla Nath 
J udgment, K dndu Ch audhuri, 

29, August. J Respondent. 

Limitation Act (FV of 1877), Sch, // 
Art. 179 — Limitation — Application for execu- 
tion. 

Where on an attachment in execution 
of a decree upon notice under sec. 248, 
C. P. C., the judgment-debtor pleaded 
limitation, hut, after ceft'iain adjowrnments 
at the instance of the dea'ee-kolder neither 
party appeared at the hearing and orders 
were made refusing the application for 
execution and dismissing the judgment- 
debtor's objection foi' default : ' 

Held — That the aforesaid order does not 
preclude the judgmenirdehtor from urging 
when subsequently another application for 
execution is made, that the previous appli- 
cation was barred by limitation. 

Mungul Pbrshad Dichit v. Qrija 
Kant Lahiri (1) explained and distin- 
guished. 

Tilbshar Rai V. Parbati (2) redied 
upon. 

Run Bahadur Singh v. Luoho Kobr (3) 
referred to. v 

This was an appeal preferred on the 
12 th of March 1900, against the ordqr 
of H. R. H. Coxe, Esq., District Judge 
of Zillah Hoogbly, dated the .8th of 
December 1899, reversing the order of 

(1) 1. L. R. 6 Cal. 51 (USD- 

(2) I. L. H. 16 AIL 108 (1808). * 

(S) I. L. 11 CaL SOI kt !>. 800 (1884). 
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Jlabii <3^pal Krishim^ Gbose, Mimtif of 
Howrabi dated the 3lst of August 1699<, 

Th^ facts^ of the case are shortly as 
follows : — 

The present appeal arose out of an 
application for execution of a decree ob- 
tained by the decree-holder, Respondent, 
against the judgment-debtors. An appli-* 
cation, preceding the present application, 
for execution of the decree was made in 
November 1896. Thereupon notice was 
issued to the judgment-debtors. The 
decree was then transferred to another 
« Court in consequence of change of juris- 
diction. An order of attaoliiiient was 
issu^ by this second Court. The judg- 
ment-debtors then came and urged that 
the application for execution was barred 
by limitation : and after several adjourn- 
ments granted principally at the instance 
of the decree-holder, when the case came 
on for hearing, neither party having ap 
peared, the Court by its order refused the 
application for execution and disallowed 
the objection of the judgment-debtors. 

On appeal, the District Judge reversed 
that order and allmved the present appli- 
cation for execution to go on. Against 
this order the judgment-debtors Nos. 2 
and 3 preferred this appeal. 

Babu ^ohendra Nath Boy for the 
Appellants. 

Afn U. P. Boy and Bahu Shashi Sekhar 
Bose for the Respondent. ^ 

The JunoMBNTS op the Court were as 

follows 

J. — The question for deter- 
; in this case is whether the 

pi^esoitt application for execution of the 
obtidned by the Respondent is 
.limitation. 


The first Court held that the applioatjoti 
was barred by limitation ; on appeal th^ 
lower Appellate Court has reversed that 
decision ; and hence this appeal by the 
j udgment-debtors. 

The contention on behalf of the Ap* 
pellants is, that the present application is 
barred, because the application preceding 
it was barredj^and when once an applica* 
tion for execution is barred by limitation, 
no subsequent application, though made 
within three years after it, can be held to 
be in time. In answer to this contention 
the learned counsel for the Respondent 
says, as the Court of Appeal below has 
said in its judgment, that though the last 
preceding application for execution might 
have been barred by limitation, yet the 
Appellants are precluded by an order of the 
Court from iirging that it was so barred. 

Now this is how the facts as found by 
the lower Appellate Court stand. The last 
preceding application for execution was 
made in November 1896. Thereupon 
notice was issued to the judgment-debtors. 
The decree was then transferred to another 
Court in consequence of change of juris- 
diction. An order of attachment was 
issued by this second Court. The judg- 
ment-debtors then came and urged that 
the application for execution was barred 
by limitation, and after several adjourn* 
ments granted principally at the instance 
of the decree-holders, when the case 
came on for hearing, neither party having 
appeared, the Court by its order refused 
the application for execution and disallow- 
ed the objection of the judgment-debtors. 

The last-mentioned order disallowing 
the judgment-debtortf o^eotid^^ it is con- 
tended for the Respondents^ precludes the 
Appellants from urging now that the 
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previous application was barred ; and in 
support of this contention the case of 
Mungid Per^had Dichit v, Orija Kant 
ZaAm (1) is relied upon; while on the 
other hand, the learned vakil for the 
Appellants argues that the case cited is 
distinguishable from the present, that the 
order relied upon merely disallowed the 
judgment-debtors* objections for default 
without deciding on the merits that they 
wore invalid, and that such an order, it 
has been held by the Allahabad High 
Court in Tileshar Rai v. Parhaii (2), 
cannot debar the Appellants from raising 
the same objections again. 

The case of Mxingul Pe^^shad Dichit v. 
Orija Kant Lahiri (1) differs from the 
present in this, that whereas in that case 
the judgment-debtors acknowledged the 
validity of the order for attachment made 
upon the previous application ; in the 
case before us the judgment-debtors im- 
pugned the attachment and the execution 
proceedings instituted by the previous 
application ; and this is certainly a point 
of difference in favour of the Appellants. 
But then it is argued that there is another 
point of difference between the two cases 
which has the opposite effect, and makes 
the present case a stronger one against 
the Appellants than the case cited and 
'that point is this, that whereas in the 
case cited there was only an order for 
attachment of property acquiesced in 
by the judgment-debtors, which was held 
to preclude them from objecting to the 
validity of the application on which that 
order was made, here there was an ex- 
press order disallowing the very objection 

that the judgment-debtors are now rais- 
¥ 

(1) I. L. U. % Cah 51 (18811* 

(2) 1. L. R. 16 All. m (1893). 


ing, namely, that 4he previous applilSA*' 
tion was barred by limitation ; and that 
order remaining unreversed must, upon 
the authority of the case cited, operate ai 
a bar to the present contention of the 
Appellants. But I am unable to aqoept 
this view as corr^t. There is iiotiung 
ito show that the Court disallowed the 
objection of the judgment-debtors on the 
merits. On the contrary the fact appear*^ 
ing upon the ordersheot that the case 
w’^as adjourned at the instance of the 
decree-holder to enable his pleader to 
produce authority in support of his con- 
tention, would rather go to show that 

the merits were on the other side. The 

* 

dismissal of the objection was evidently 
on account of the objectors* default in 
appearing ; and as simultaneously with 
such dismissal, the application for execu- 
tion was itself refused and not simply 
struck off, the dismissal of the objec- 
tion cannot rightly be held to operate 
as a bar to its being urged when the 
decree- holder applies for execution agalm 
This view is in accordance with the case 
cited for the Appellants. 

Again, as the order refusing the appli- 
cation for execution which was the order 
disposing of the execution proceeding 
instituted was not based upon the order 
disallowing the judgment-debtors^ objec- 
tion, but was made in spite of it, the 
order disallowing the judgment-debtors* 
objection cannot be held to be conclusive 
against them. This view is supported 
the observations of the Privy Couned 
in the case of Run Bahtiuiur Singh y. 
Lucho Koer (3). I may add that .as 
application for execution was refund and 
not simply struck off, , the carder for 

(3) I. L. R. 11 CiO; 801 »ti ; ',4 
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attiuilimdlit and any attachment made in 
pDTftuance thereof must be taken to have 
become inoperative upon the refusal of 
the application for execution. 

For the foregoing reasons 1 am of 
opinioiMhat the contention of the Ap- 
pellants should prevail, the order of the* 
Court of Appeal below should bo set 
aside, and that of the first Court refusing 
the present application for execution 
restored with costs in this Court and in 
the Court below. 

Maclean, C. J. — I concur. 

S. C. S. Appeal allowed. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal FROi^r Appellate Decree 
No. 1016 OF 1898. 

Girish CnuNDER Dry and 
Eampini, J. others, Defendants, 

Sale, J. ^ Appellants, 

1900.* t;. 

23, November. Juramoni De, Plaintiff, 

, Respondent. 

Tramfer of Property Act (/F of 1882) 

$eC8, 60j 8Sy 91, cl. (a) — Redemption, right 
of of purchaser of portion of the equity of 
redemption^^^ An interest or charge upon 
property, in sub-sec. (a), sec. 91, meaning 
of— disinterest, ^ if jsuficient to entitle one 
to redeem— Review, granting of, to bring in 
neetstary parties in a suit for redemption 
if proper after dismissal of suit. * 


not entitled, against the will of the mort- 
gagee, to redeem the whole ; he should he 
restricted to the redemption af that portion 
only, 

Nawab Aemutali Khan t», Jowahtr 

Si NO (1) followed. 

That having regard to the provisions 
of sec. 85 of the Transfer of Property 
Act as to necessary parties, the review 
granted after dismissal of suit to bring in 
the heir of one of the mortgagees as a 
party Defendant was not improper. 

This was an appeal preferred on the 
18th of May 1898, against the decree of 
G. Gordon, Ksq., Judge of Chittagong, 
dated the 25th of February 1898, pre- 
ferred on appeal from the decision of 
Babu Cham Chunder Mukerjee, Munsif 
of Hat Hazari, dated the 20th of July 
1897. 

The facts of the case were as follows : — 

The property in suit was owned by 
Isafali, Defendant No. 7, and his two 
nephews, Latif Ali and Patau Mia, 
Defendants Nos. 5 and 6, the former 
having 8 annas and the latter 4 annas 
each. On the 7th of Kartic 1247, they 
mortgaged the land to Girish Chunder 
Dey and his two brothers, Defendants 
Nos. 1 to 3, Appellants in the present 
appeal. On- the 2nd of Asar 1249 De- 


* That the wmds “ any person having 
any interest in or charge upon the pro- 
pt^y%^ in sub-sec, (a) of sec, 91 of the 
of Property Act, means any 


pers^s having an interest in or cfuirge 
the propeftly which is affected by the 
and a raiyati interest is not 
an interest 

Flamtiff as a purchaser of a 



fendants Nos. 6 and 7 sold their rights 
in the property in Sch. II to one Abdul 
Ali, Defendant No, 4, and on the 19th 
of Chaitra 1253 Abdul Ali granted a 
raiyati lease to the Plain tiff-Respondent, 
Juramoni Dey. On the 30th of Chaiti^ 
1254 Defendants Nos. 5 and 6 sold their 
rights in the property , in Soh. I to the 
Bespondent, and the Hiewpoaipoii Itecame 

(1) 18 Moo, I. A. 40< 1 ^ p. M8 <moy. 
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entitled to 8 annas of the property in 
Sch. I and 12 annas of that in Soli. II. 

In 1893 the Defendant No. 1, Girish 
Chunder Dey, instituted a suit for fore- 
closure against Defendants Nos. 5, 6 and 
7 and obtained a decree. The Kespondent 
attempted to save his property by deposit 
of the money due on the mortgage but 
as his title was denied, his application 
was rejected. He then instituted a suit 
which was dismissed by the Munsif in 
May 1894, but he obtained permission 
from the Appellate Court in January 
1895 to withdraw the suit with leave to 
bring a fresh suit upon the same cause 
of action. He then instituted the pre 
sent suit on the 16th of September 1895, 

. chiefly for declaration of his rights to 
the properties as also for redemption of 
the properties mortgaged. 

The Munsif found all the issues in 
favour of the Plaintiff except a new 
issue framed by the Court and upon the 
finding of that issue, e.f., that the suit 
was bad for non-joinder of necessary 
parties the Munsif dismissed the suit on 
the 17th of March 1897. Subsequently 
the Plaintiff applied for a review which 
was granted on the 19th April 1897, and 
the widow of Defendant No. 2 being 
made a party, the suit was tried in her 
presence and was decreed. . On appeal 
by the Defendants, Girish Chunder Dey 
and others, the District Judge dismissed 
the appeal and affirmed the decree of 
the first Court and declared Plaintiflf^s 
right to redeem the whole of the mortgag- 
ed properties. 

Against that decree the Defendants 
preferred this appeal and on their behalf 
it was contended, firsts that the Plaintiff 
having meirely a raiyati interest in the 


12 annas of the property mentioned in 
Sch. II was not entitled to redeem that 
portion of the mortgaged property ; 
secondly that his right of redemption 
must bo restricted to the 8 annas share 
of Ihe property spooified in Sch. ij; arid, 
thirdly, that the Court of first instance 
improperly granted a review in this case, 
and that the suit, having been dismissed 
for non-joinder of. parties, should not 
have been allowed to be reviewed. 

Bahn Ilarendra Narayan Mittev (for 
Bahtc Jatra Mohan Sen) for the Appellants. 

Babu Dhirendra Lai Kastagir for the 
Kespondent. 

The Judgment of the Court was as 
follows : — 

This is an appeal against a decision of 
ihe District Judge of Chittagong, dated 
the 25th of February 1898. 

The facts of the case are set out in 
the judgments of the lower Courts. It 
is sufficient to say hero that the suit 
is one brought to redeem a mortgage of 
certain properties. The Plaintiff is the 
purchaser of the rights of the mortgagors 
to the extent of 8 annas of the property 
specified in schedule No. 1, and he has 
farther a raiyati interest to the extent 
of 12 annas in the property mentioned 
in schedule’ No. 2, 

The District Judge has held that the 
interests which the Plaintiff has acquired 
in these properties are sufficient to give 
him a right to redeem the whole of 
mortgaged properties. 

The Defendants in the suit, Kho are 
the mortgagees, now appeal on three 
grounds, first, that the PUintiff having 
merely a raxyats interest in the 12 anils# 
of the property mentioned in ecbedule 
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No« % is not entitled to redeem this 
poHion of the mortgaged property ; 
aecondtp^ that his right of redemption 
mtist be restricted to the 8 annas share 
of the property specified in^ scliedule 
No. i; and, thirdly ^ that the Court of 
first instance improperly granted a reviciv 
in this case, and that the suit, liaving 
been dismissed for non-joinder of parties 
should not have been allowed to be 
reviewed. 

With regard to the first of these 
grounds we think that the plea of the 
Appellants must prevail. We do not think 
that the Plaintiff as a raiyat has such 
an interest in the property named in 
schedule No. 2 as would entitle him to 
redeem it. The learned pleader for the 
Respondent cites sub-sec. (a) of sec. 91 
of the Transfer of Property Act, in which 
it is said that ** any person (other than 
the mortgagee of the interest sought to 
be redeemed) having any interest in or 
charge upon the property, can redeem.” 
But we think that this must mean any 
person having an interest in or charge 
upon the property which is affected by 
the mortgage. A raiyat has no such 
interest. Therefore, we think that the 
decision jaf the District Judge is incor- 
rejt to this extent. 

The second plea of the Appellants that 
the Plaintiff^s right to redeem is restrict- 
ed to the 8 annas share of tlie property 
in schedule No. 1, seems to be also 
'l|kroct. The learned pleader for the 
Respondent contends, that being the 
puv^hsser of the equity bf redemption of 
B portion of the property, his client 
is entitled to redeem the whole. We 
however, that this is not so. No 
under the last clause of sec. 60 


of the Transfer of Property Act a 
person interested in a share only of 
the mortgaged property can bo com- 
pelled to redeem the whole of the mort- 
gage. Blit this would seem to depend 
on the ’wish of the mortgagee. If the 
mortgagee is n(>t willing to have the 
whole redeemed, he can redeem only 
to the extent of his share in the pro- 
perty. We think that the law as laid 
down in the case of Nawab Azmutali 
Khan v. Jowahir Sing (1) is to the effect 
that the purchaser of a portion of the 
equity of redemption must be restricted 
to the redemption of that share. 

With regard to the third ground of 
appeal it is sufficient to say that we see 
no reason to suppose that the review has 
been wrongly granted. Under sec. 85 
of the Transfer of Property Act it is 
clear that the Plaintiff wxis bound to 
bring on the record all persons interest- 
ed in the mortgage ; and wc think that 
the Court of first instance was wrong in 
allosNing the suit to proceed in the 
absence of the heirs of the Defendant 
No. 1. ^rhat being so, wo consider that 
the Munsif was perfectly justified in 
granting a review of his order and in 
allowing the Plaintiff to bring in the 
heirs of the Defendant No. 1, The suit 
has now been disposed of in the presence 
of all the persons interested : and there 
is no defect of parties. 

With these observations we decree the 
appeal to this extent, namely, that the 
Plaintiff must hot be allowed to redeem 
the 1 2 annas of the property specified 
in scliedule No. 2, but must be restricted 
to the redemption of the 6 annas share 
of the property meutioued in schedule 

(X) 18 Moo. I. A. 404 at p, 410 (1870). 
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No. 1. The case is, therefore, remanded 
to the lower Appellate Court to have the 
rights of the parties determined in 
accordance with the above instructions. 
This order carries costs — the Appellant 
being entitled to his costs in proportion 
to the extent to which his appeal has 
been allowed. 


the mere fact of his presenting an appeal 
to the Commissioner^ and the Commissioner 
having rejected his appeal under Act / of 
ISOS (B. C,) would not deprive him of 
the full perjod of limitation^ which^ having 
regard to the provisions of Act VJI of 
1880 under which the sale was Md^ he 
is entitled to. 


H. P. C. 


Appeal allowed : 

Case remanded. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. 748 OP 1898. 


Ghose, J. 
Harington, J. 
1900. 

27, April. 


Gopal Das, Plaintiff, 
Appellant, 

V. 


Harbeo Das, Defendant, 
Respondent. 


P%thlic Demands Recovery Act{ VII of lS80)y 
secs. 8y lOy and 15 (I of 1895, B. C.)— 
Sale, setting aside — Notice under sec. 10, 
non-service, effect of — Limitation. 


When the notice under sec. 10 of Act 
VII of 1880 (B. C.) is not served the 
certificate doss not acquire the force of a 
decree and is not binding upon the judg- 
ment debtor and the sale held in execution 
of such a certificate is necessarily bad in 
law and may be set aside by a suit if 
brought within the statutory period allowed 
by the Limitation Act. 

Sec. 15 of Act I of 1895 (B. C.) rejers 
to a suit to have a certificate cancelled or 
modified, and it has no application to a 
suit to have a sale held in executio^i of 
such a cei tijicate set aside. 

If a person is entitled under Act VII of 
1880 {B. G.) to bring his suit within one 
year or if oihe^'^oise the suit is within time, 


This was an appeal preferred on the 
15th of April 1898, against the decree 
of A. Mackie, Esq., District Judge of 
Zillah Tirhoot, dated the 12th of January 
1898, affirming the decree of Babu Bhag- 
wan Chandra Chatterjee, Additional Sub- 
ordinate Judge of that district, dated 
the 26th of August 1897. 

The facts of the case appear from the 
judgment. 

Babu Karuna Sindhu Muhherjee for the 
Appellant. 

Mr, C, Gregory (for Babu Baldeo 
Narain Singh) for the Respondent. 

The Judgment of the Court was as 
follows : — 

This appeal arises out of a suit insti* 
tuted by the Plaintiff for setting aside a 
sale held in execution of a certificate 
issued by the Collector under the provi- 
sions of Act VII (B. C.) of 1886. The 
sale in question took place on the 4th 
March 1895 at a time when the said Act 
VII of 1880 was in full force. 

The District Judge, in affirming the 
judgment of the Subordinate Judge^ 
lias held that the suit is barred undei?^ 
sec, 15 of Act I (B. C.) of 1896, because 
the Plaintiff did not bring the suit within 
six months from the date when hk 
appeal was decided by the Commii^ioner, 
which was on the 18t|i July 1896 ; a&A 
with reference to the question that wae 
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raised before him that no notice under 
see. 10 of Act VII of 1880 was served 
upoo the Plaintiff,* he held that this was 
of no importance upon the view that he 
bad adopted. He was further of opi- 
nion that the case was not governed 
by Art. 12, cl. (c) of Sch. II of the 
^Limitation Act, as it did not apply to 
suits to set aside a certificate. 

In order to see how the law upon the 
subject really stands, it will bo necessary, 
in the first place, to refer to some of the 
provisions of Act VII (B. C.) of 1880, 
und^r %hich the certificate in question 
is said to have been made and served, 
and the sale took place. 

Sec. 6 of that Act provides that sub- 
ject to the provisions of this Act, every 
certificate made under the provisions of 
sec. 6 shall, as regards the remedies for 
enforcing the same, and so far only, 
have the iPorce and effect of a decree of a 
civil Court, and the Secretary of State 
for India in Council shall be deemed to 
be the decree-holder, and the person 
therein named as debtor shall be deemed 
to be the judgment-debtor. ” Sec. 8 
cl. (a) provides that “ subject to the 
provisions of this Act, every certificate 
made under the provisions of sec, 7 shall, 
as |egard )3 the remedies for enforcing 
the same, and so far only, have the 
force and effect of a decree* of a civil 
Court.” And then in cl. (6) of the same 
section it is provided — “such judgment- 
r may at any time within one year 
the serviqe upon him of such notice 
as mentioned in sec. 10 bring a suit 
in the eivtl Court to contest his liability 
to p^y the amount stated in the said 
certiftsate imd to have such certificate 
t but no such suit shall be en* 


wxm,ir utofts, 

tertained unless such judgment-debtor 
has stated in a petition presented to the 
Collector under sec. 18 the ground upon 
which he claims to have such certificate 
cancelled, or unless, having omitted to 
sUte such ground in such petition as 
aforesaid, ho can satisfy the civil Court 
that there was good reason for such 
omission. If no such suit is instituted 
within the said period of one year, or if 
any such suit having been instituted is 
decided against such judgment-debtor, 
such certificate shall become absolute, 
and shall have, to all intents and purposes, 
the same force and effect as a final decree 
of a civil Court.” Sec. 10 provides tliat, 
“ when a certificate has been filed in the 
office of a Collector under the provisions 
of sec. 5, or sec. 7, or sec. 9, such Col- 
lector shall issue to the judgment-debtor 
a copy of such certificate and a notice in 
form No. 4 in the second schedule annexed 
to this Act. From and after the service 
of such notice, such certificate shall bind 
all immoveable property of such judg- 
ment-debtor situate within the jurisdiction 
of such Collector in the same manner and 
with like effect as if such immoveable 
property had been attached under the 
provisions of sec. 274 of the Code of 
Civil Procedure.” 

Now it will be observed on a i*eference 
to the sections to which we have just 
referred that it is only in the event of 
a certificate being made in accordance 
with the provisions of the law, and also 
in the event of a notice of the certificate 
being served upon the judgment-debtor, 
that it shall have the force and effect of 
a decree, and shall bind all the immove- 
able property of such judgment-debtor 
situate within the jurisdictidn of the 
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Collector in the same manner and with like 
effect as if such iipmoveable property had 
been* attached under the Code of Civil 
Procedure. fSee Mahomed Ahdvl Uai v. 
Ovjraj Sahat (1), Baijnath Sakai v. Ram- 
gut Singh (2)]. 

Then we have sec. 12 which lays down : 

If any person, who has been served with 
a notice under sec. 10, denies his liability 
to pay the whole or any part of the 
amount for which such certificate has 
been made and filed against him, he may 
at any time within thirty days after 
service of such notise or, where no such 
notice has been duly served, within thirty 
days after the execution of any process 
for enforcing such certificate, file a peti- 
tion, denying his liability as aforesaid, 
before the Collector by whom such certi- 
ficate has been made. Such petition 
shall be in, or as nearly as possible in, 
the form No. 5 in the second schedule 
annexed to this Act.” 

This section contemplates, among other 
matters, the case of notice under sec. 10 
being served as also whore it is not duly 
served, but process for enforcing the 
certificate has been executed ; and leaves 
it, in those events, open to the judgment- 
debtor to apply to the Collector by whom 
the certificate had been made, denying 
his liability under such certificate. And 
referring baolc for a moment to sec. €, 
cl. ((), we find that a suit may be brought 
by the Judgment-debtor within a year 
to contest his liability to pay the amount 
stated in the certificate, but that no such 
suit should be entertained unless the 
judgment-debtor had stated in his peti- 
tion presented to the Collectpr under 

(1) I. L. H. 20 Cal. 826 (1898). 

(2) 1. L. K. 28 Cal. 776 (1896), 
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sec. 12 the ground upon which he claims 
to have such certificate cancelled. Now 
in the present case, the sale having been 
held on the 4th March 1896, while Act 
VII of 1880 was in force, ptimd facie 
the Plaintiff would be entitled to bring 
a suit within one year from the service 
of notice under sec. 10, if there was sueb ^ 
service, and it will be observed that the 
Act does not prescribe any period of 
limitation for a suit of the kind, where 
the judgment-debtor was not serv^ with 
any notice under sec. 10. In such a case, 
the certificate, not having acquir^ the 
force of a decree, is not binding upon 
the judgment-debtor and the sale held in 
execution of such a certificate is neces- 
sarily bad in law, and may be set aside 
by a suit, if brought within the statutory 
period allowed by the Indian Limitation 
Act. 

The Plaintiff’ in the present ease con- 
tends in the first instance, that the 
certificate was not made out according 
to law. In the second place he says that 
notice of the certificate was not served 
upon him, and in the third place he 
states that the proceedings in connection 
with the sale that took place were all 
fraudulent and that the sale was therefore 
bad in law ; and he accordingly sues to 
have it set aside. 

Neither the Subordinate judge nor the 
District Judge in appeal has found any 
of the facts in this case, indeed no facts 
were gone into, the suit having beim 
dismissed, as we understand it| nponiP^ 
preliminary point, that point being that 
the suit is barred by the provisions of 
sec. 15 of Act. I (B. 0.) of 1896. 

That section provides — *^The peison 
deemed to be the judgment4ebtor undlst 
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the provisions of seo. 8 may, at any 
time within six months from the servioe 
upon him of notice under seo. 10, or, 
if he files a petition of objection under 
sec. 12, from the date of the deter- 
mlnation thereof, or, if he appeals under 
sec. 19, from the date of the decision 
of such appeal, bring a suit In the civil 
Court to have the said certificate cancelled 
or modified.” 

Now, this section refers to a suit to 
have a certificate cancelled or modified, 
and it has no application to a suit to 
have a sale held* in execution of such a 
certificate ^ancelled or modified. The 
section, however, so far as the matter of 
limitation Is concerned, outs down the 
period from 12 months, as was provided 
by Act YII of 1880, to six months from 
the date of service upon the judgment- 
debtor of the notice under sec. 10 ; and 
there is the further provision, that if a 
petition of objection under sec. 12 has 
been presented, the suit must be brough^j 
within six months from the date of the 
determination of such petition of objec- 
tion, or, in the event of an appeal to the 
Commissioner, within six months from 
the date of the decision of such appeal, 
a provis4)D which was not to be found 
in Act YII of 1880. But in any case, 
unless notice of the certificate has been 
served upon the judgment-debtor, the 
limitation of six months, as is provided 
in the section, is not applicable, unless 
the judgment-debtor applies to the 
Collector under sec. 12, or unless he 
appeals, to the Commissioner. In the 
present case, however, the judgment- 
debtor did appeal to the Commissioner, 
aiuf the suit has not been instituted 
within six months from the date of the 


Commissioner’s order. But it seems to 
us that if the Plaintiff Is entitled under 
Act YII of 1880 to bring his suit within 
one year, or if otherwise the suit Is 
within time, the mere fact of his present- 
ing an appeal to the Commissioner, and 
the Commissioner having rejected his 
appeal under Act I of 1895 would not 
deprive him of the full period of limita- 
tion which, having regard to the pro- 
visions of Act YII of 1880, under which 
the sale was held, he is entitled to. 

We have already stated that the Courts 
below have not gone into the facts of this 
case in order to see whether the suit, so 
far as it seeks to set aside the certificate, 
is barred by limitation. We may further 
observe that the plaint in this case 
alleges that the proceedings in connection 
with the sale were altogether fraudulent; 
and the Plaintiff is therefore entitled to 
havti a decision at the hands of the 
Court (even If the certificate is binding 
upon him by reason of limitation or 
otherwise) upon the question whether 
the sale is a good sale. The learned 
Judge, we think, is not right in holding 
that the sale cannot be set aside unless 
the certificate is set aside. 

With these observations we set aside 
the judgments of both the Courts below, 
and spnd the case back to the Court of 
first instance for retrial according to law. 

Costs will abide the result. 

Ca$t remanded, 

S. C. S. 
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Affsal FBOH ObIQINAIi Obdbb 
No. 176 OF 1900. 

Godbi Kant Bobhan, 

Maolban, C. J. Judgment-debtor. 

ta t Appellant, 

Banbbjee, J, 

V. 

Damodab Das Bubman, 
Decree-holder, 
Respondent. 

Insol'oency — Civil Procedure Code {Act XI V 
of 1882)^ secs, SJfS^ 31^6 and 360 — Insolvent^ 
examination of. 

The examination of an insolvent under 
sec, 350, Civ, P, C,, is only necessary 
where the judgmenUdebtor is declared an 
insolvent upon his own application, not 
where he is adjudicated an insolvent at 
the instance of the judgment- creditor. 

There was an appeal from the order of 
H. R. H. Coxe, Esq., District Judge of 
Hooghly, dated the 2l8t day of April 
1900, adjudicating the Appellant to be 
an insolvent. That order was made 
upon the application of the Respondent 
who was a decree-holder against the 
Appellant to the amount of Rs. 1,100. 
After certain proceedings, a date was 
fixed for the examination of the Appel- 
lant and on his failure to attend on that 
day, he was adjudicated to be an in- 
solvent. He now appealed from that 
order, both upon the merits and on the 
ground that the Judge *dld not comply 
with the provisions of sec. 350, Civ. P.C., 
which requires a personal examination 
of the debtor. 

Bahus Boidya Nath Dutt and Bepin 
Behari Ghose for the Appellant. 

The Advocate-General {Mr J, T, Wood- 
roffe) and Babu Lai Mohan Das for the 
Respondent referred to Bam Komal Saha 
V. Bank of Bengal (1). 

(1) See 6 C. \V. N. 91 (1900). 


1900. 

5, September. 


The Judgment of the Court was as 
follows : — 

This is an appeal from an order of the 
District Judge of Hooghly, dated the 21st 
of April of this year, adjudicating the 
Appellant to be an insolvent. The in- 
solvency order was made upon the ap- 
plication of the Respondent who was a 
decree-holder against the Appellant to 
the amount of about 1,100 rupees; and 
on the 16th of September 1899, as such 
holder of a decree for money, he applied 
to have the Appellant declared an insol- 
vent, and his application was in accord- 
ance with secs. 345 and 346 of the Code 
of Civil Procedure. On the 29th of 
November the Appellant put in objec- 
tions and in those objections stated that 
he was a man of means, that he was the 
owner of* many zemindaries, that he bad 
a very large sum in this Court due to 
him, a sum considerably over a lac of 
rupees, and that he had other*properties 
of considerable value. He forgot, how- 
ever, to mention that his zemindaries 
were very heavily incumbered, if not up 
to the hilt ; be forgot to mention that 
the money in Court was more than 
covered by attachments against it, and 
he also made the singular mistake of 
stating in Court, that he was the owner 
of sixty bigbas of land in Alipdre, whioh 
turned out to be sixteen and not sixty 
bighas. That was at least an unfor- 
tunate slip. He put in an affidavit 
verifying the statement I have made as 
to his property, forgetting to say any- 
thing about the iucumbranoes ; and al- 
though on the 13th of December 1899, 
an affidavit was filed by the *present 
Respondent, stating in precise terms that 
all this property was heavily incumbered 
and attached, and although he was dka- 
mined on the 6th of January 1900, al 
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he said on that oooaslon was, that he 
had the sixty bighas, whioh turned out 
to be sixteen. He never said a word in 
answer to the affidavit made against him 
by the Respondent. The matter was 
postponed from time to time at bis Ins- 
tanoe, and ultimately came on on tl^e 
ITth April. I ought to have said that 
it also came on on the 29th of March, 
when the Judge evidently thought that 
the Appellant was doing his best to 
delay and keep back the matter and put 
off the payment of his debt, and on that 
date the 19th of March, be was directed 
to attend for examination on the 17ch 
of April. He did not attend on the 
17th April, he said he was ill, he said 
he had been ill for a considerable time, 
but no application was made for post- 
ponement until the last moment. The 
Judge did not comply with that applica- 
tion ; and the Appellant did not ask for 
a commission to issue for his examina- 
tion, The case then came on on the 
21st of April, and he was declared to 
be an insolvent. I think the best evi- 
dence that he was not in a state of 
insolvency would have been, if he had 
all this valuable property, to have paid 
the Respondent's decretal debt, a small 
debt of 1,100 rupees. It is odd that he 
should not have done so if really solvent. 
Upon the evidence there cannot, I think, 
be a shadow of a doubt that he was an 
insolvent when the order complained of 
, was made. 

Then it is said that apart from the 
merits, the Judge in the Court below 
has erred in practice in that be did not 
comply with the requirements of sec. 
^60 of the Code whioh requires a per- 
sonal examination of the debtor on the 


bearing of the application to be declared 
an insolvent. But I think it is pretty 
clear that sec. 350 only applies to the 
case where the judgment-debtor himself 
makes the application and it appears to 
me that the Judge in the Court below 
has not Infringed any provision of the 
Code. There does not seem to be any 
precise procedure laid down as to how 
the Court should hear oases where the 
decree-holder is the applicant; but the 
Judge heard it partly on oral evidence 
and partly on affidavit evidence ; and at 
any rate the Appellant did not think 
fit either to go himself Into the box or 
to put in any oral evidence on his be- 
half. There is nothing in the point that 
the procedure adopted by the Court below 
is not in accordance with the Code. 
Upon that point also the appeal falls. 
The appeal therefore musV be dismissed 
with costs, 5 gold mohurs. 

Banbrjbb J. — I concur. 

Appeol dismUfcd. 

S. R. D. 
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Civil Procedure Code {Act XIV of 1882\ 
sec. 4^5-^ Verification on beh,alf of a Cor* 
poration-- Verification of plaint^ defective^ 
effect of on appeal -^Insolvency — Civil Pro- 
cedure Code {Act XIV of 1882)^ secs, 

350, 351, 353 and 678*-^Notio$ of insolvency^ 
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irregularity in posting^ effect of— Examina- 
tion of insolvent in applicatidn by judgment- 
creditor — Adjudication order ^ grounds for 
setting aside — Fraud — Collusion — Creditor^ 
claim by a — Onus of proving claim when so 
required under sec, 853, Civ. P. C.-- Receiver 
in insolvency, purchase by. 

Where a petition by the Bank of Bengal 
was verified by a person described as the 
Officiating Inspector of Branches, Bank 
of Bengal, and there was nothing to show 
that he was not the officer authorised to sue 
or verify the petition on behalf of the Bank 
at Chittagong or that he was not able to 
depose to the facts of the case : 

Held — That the petition was properly 
verified under sec, 485, Civ, P, 0. 

Defective verification, if there is no 
reason to suppose that any one is pt ejudiced 
thereby, is no ground, at an appellate 
stage, either for returning the plaint for 
amendment or for refusing telief on the 
basis of the alleged defect in the plaint. 

Eajit Bam v. Eatbsar Nath (1) and 
Basdbo V, John Smidt & obs. (2) followed. 

The provision of sec, 347 with regard 
to posting up the notice of insolvency in 
Court is, especially in the case of an ap- 
plication by the decree-holder, merely of a 
directory character and does not go to the 
jurisdiction of the Cowt to deal with the 
matter t 

Bbid V, Obofx (3) and Wight v. Maun* 
DBR (4) referred to. 

Non-compliance with the alove provision 
is a mere irregularity, which, in the 

(1) 1. L. R. 18 All« 896 (1896). 

(2) I. L. R. 22 All. 56 (1890). 

(8) 5 Bing. N. C. 68 (1888), 

(4) Beav* 612 (1842). 


absence of any proof of prejudice, is cured 
by sec, 578, Civ, P, C, 

The provisions of secs. S50 and 857^ 
Civ, P, C., relate to an application by the 
judgsnent-debior for relief under Chap, XX 
and not to an application by the judgment- 
creditor. 

An adjudication order can only le set 
aside on the ground that it has been oh* 
tained by a fraudulent repfresentation of 
indebtedness in favour of the creditor who 
has obtained the order when there is no 
debt whatsoexer, or for want of jurisdiction. 

When charges of fraud and collusion 
are made, they must be put in a sufficiently 
specific manner to enable the other side to 
combat them, 

Wallingford t;. Thb Mutual Sooibtt 

(5) and Qanga Narain Gupta v, Tiluk- 
BAM Chowdhrt & orb. (6) leferied to. 

Under see, 853, Civ, P, C., when any 
a editor requires any other creditor to 
prove his claim, the onus is upon the 
creditor who has to psoie his claim to 
establish it. It is a matter to be dealt 
with by the Judge upon the evidence forth- 
coming in the case. 

The purchase by a Receiver in insolvency 
of property belonging to the insolvents 
estate is irregular and the Court ought 
not to sanction such a purchase. 

This was an appeal preferred on the 
12th of July 1898, against the order of 
G, Gordon, Esq., Officiating District Judge 
of Zillah Chittagong, dated the 7th, 19tb 
and 26th of April and the 2l8t of May 
1898. 

This appeal arose out of certain insol* 
Tenoy proceedings taken by the Bank of 

(6) 5 App. Oas. 697 (1881). 

(6) I. L. R. 16 Cal. 688 (1888). 
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Bengal against a firm of Mahomedan 
merohants carrying on business in co- 
partnership under the name and style of 
Haji Nasu Malum & Co. at Chittagong 
and Akyab. On the 14th March 1898, 
the Bank of Bengal obtained a decree for 
Rs. 55,280 and odd with interest and 
costs, making together Rs. 58,000 odd, 
against Abdool All, Rohim Buksb, 
Abdool Rauf and Mahomed Yakub, the 
members of the above firm. The busi* 
ness at Akyab was managed by one Anu 
Meab, who, according to the judgment- 
debtors, had an eight annas share in the 
Akyab business ; the decree, howewer, 
was obtained only against the four per- 
sons n&med and not against Anu Meab. 

On the 4th April 1898, the Bank, on 
the strength of that decree, applied 
before the Dlstrlpt Judge of Chittagong 
for an order under sec. 344, Civ. P. C., 
declaring the judgment-debtors to be 
insolvents. That petition was verified by 
one Henry Gray, described as the Officiat- 
ing Inspector of Branches, Bank of Bengal. 
On the 5th April, the Court ordered the 
petition to be registered and notice to 
be issued upon the pleaders of the judg- 
ment*debtors. The 7th April was fixed 
as *the date of hearing. On that day, 
the judgment-debtor, Rahim Buksh, put 
in a petition declaring his readiness and 
willingness to be declared an insolvent 
and asking for time to file his list of 
creditors. Three of the judgment4ebtors 
were examined on that day. The fourth 
Judgment-debtor did not appear in person 
and the Court being of opinion that 
there was no necessity to insist upon his 
at^ndance, declared the judgment-debtors 
to be insolvents. A Receiver was ap- 
pointed and notices were ordered to be 


published as directed by sec. S54, Civ. 
P. C. The 2lBt of May was fixed for *Hbe 
filing of schedules by the other creditors’’ 
and notices were ordered to be published 
in the local papers and at the Court- 
house. 

It should here be mentioned that the 
Receiver appointed on this occasion sub- 
sequently declined to act and another 
gentleman was appointed at the instance 
of the Bank of Bengal. 

On the 19th April, the Bank, through 
one Joseph Coutts, Agent for the Bank 
at Akyab, applied to be scheduled as 
scoured creditors to the extent of 
Rs. 1,16,005. In support of their appli- 
cation he put in an affidavit stating that 
besides the sum of Rs. 58,000 odd due 
on the decree of the 14th March, the 
insolvents were indebted to the Bank in 
further sums on three Bills of Exchange 
and on another decree which the Bank had 
obtained against the insolvents and Anu 
Meab, amounting in all (including the 
decree for Rs. 58,000) to Rs. 1,16,005, 
and that in order to secure the repay- 
ment of certain advances made by the 
Bank, amounting to Rs. 1,58,000 (includ- 
ing the said Rs. 1,16,005) the insolvents 
had on the 18th February 1898 and at 
Akyab given an equitable mortgage to 
the Bank, accompanied by the deposit of 
certain title-deeds. Upon that applica- 
tion the Court passed an order declaring 
the debts stated in the above application 
to be scheduled debts secured by mort* 
gage of insolvent’s properties. 

On the 20th of April, however, the 
Court modified that order and declared 
that, subject to future objection, the 
scheduled debts of the Bank were not 
secured by any mortguKe, 
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On the 25th April the Bank applied 
to have this order set aside on further 
consideration and on the 26th| having 
heard Mr. McNair for the Bank, the 
Court ordered that, subject to future 
objection, "the Bank of Bengal be 
declared to have been proved creditors 
of the insolvents to the extent of the 
amount stated in their application and 
that their debt be declared to be secured 
by mortgage. This order is liable to be 
modified upon the application of any 
scheduled creditor applying under sec. 
863.»* 

On the 11th and 14th May some of 
the creditors came in and their debts 
were entered in the schedule. 

On the 2lBt May the present Appel- 
lants, who are some of the creditors of 
the insolvents, applied to the Court to 
have the order of the 7th April declaring 
the judgment-debtors insolvents set aside. 
In their petitions they submitted that 
the order of the 7 th April was not passed 
according to law, "that the preliminary 
proceedings, etc., in that respect had not 
been taken according to law, and that 
on that account the said order cannot 
remain in force they alleged that the 
debts were not contracted in good faith ; 
"that the judgment-debtors have given 
undue preference to their other creditors ; 
that the judgment-debtors in order to 
defraud the Petitioners and their other 
creditors, have alienated and concealed and 
transferred in benami some of the proper- 
ties ; that the application for declaration 
of insolvency has been made in collusion 
between the decree-holder and the judg- 
ment-debtors and that no notice having 
been issued to the Petitioners, they could 
not raise any objeotion before. 


Upon those petitions the Court passed 
the following order on the 21st May : — 

" I cannot re-open the insolvency case 
on the technical objection that notice 
was not published in Court. The objec- 
tions of Ram Kamal Saha, Sahanund 
phunder Dey, Krishna Kumar Ghosal 
and Amar Chunder Kundu are therefore 
rejected.” 

On the 20th of May 1898, the Receiver 
issued a notice of sale of a part of the 
immoveable properties belonging to the 
insolvents, the date of sale being fixed 
for the 30th May. On the 29th May 
the Appellant, Ram Kamal Shaha, applied 
for a postponement of the sale on the 
ground that the notice of sale not •having 
been published a month before the date 
of sale and the Court having been closed 
for the Mohurrum holidays, bidders will 
not attend in sufficient numbers and that 
the properties to be sold were not fully 
or sufficiently described in the notice. 
No order, however, seems to have been 
passed on this application. 

The Receiver subsequently issued an- 
other notice for the sale of some other 
immoveable properties and fixed the 9th 
and 11th of June as the dates of the 
sale. Thereupon the Appellants, Ram 
Kamal Shaha and Amar Chunder Kundu, 
applied to the District Judge for an order 
staying the sale and for fixing another 
date after a month’s notice with the 
boundaries and the other necessary parti- 
culars correctly described therein. Th^y 
alleged that the description, boundaries, 
nature and kind of properties advertised 
were so Indefinite, erroneous and insuffi- 
cient that intending purchasers will not 
be in a position to identify them and 
ascertain their proper price ; that notice 
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of sale should have been given at least 
a month beforehand ; that the 9 th June, 
the date fixed for the sale, was just a 
day before the revenue sale under Act 
XI of 1859 to be held by the Collector 
and the 11th was the day after and that 
in consequence the properties would not 
be sold at their proper value. Upon that 
the Court passed the following order : — 

’'This may be sent to the Receiver 
for report. If In his opinion there is a 
possibility of getting a more complete 
description of the property and it is 
likely that if the sale be held to-morrow 
there will be no adequate prices bid, it 
would perhaps be advisable to have a 
postponement. On the other hand, If 
this application be merely made for the 
purpose of harassment and delay, *it would 
be better to hold the sale as advertised.” 

Onthe^l3ch June the Bank applied 
for an order that in the schedule of debts, 
interest should be inserted as part of 
the debt due from the judgment-debtors, 
that the Bi*nk’s debt should be entered 
as a debt secured by equitable mortgage 
and that the properties, the subject of 
the mortgage, should be described in the 
schedule. The Court passed an order in 
accordance with the petition. 

It appears that on the 30 bh May and 
on the 9th and 11th June tjie Receiver 
duly put up to sale the properties 
advertised for sale on those dates, but 
the properties not having fetched a pro- 
per price, that sale was stayed but not 
closed. 

On the 20&h and 22nd June the Appel- 
lants, Ram Kamal Shaha and Krishna 
Kumar Ghosal respectively, put in a 
petition stating the above facts and 
alleging that they had been Informed 


that proposals were being made for 
private sale of those properties, that the 
properties would not fetch a proper price 
if they were not sold by public auction 
after due notice and at the Court house 
that the notice of a sale on the 28th 
June did not contain a full description 
and praying that the Receiver might be 
ordered to sell by public auction, to select 
the Court premises as the place for 
holding the sale. Instead of his private 
residence and that a fresh date be fixed 
after due notice with full descriptions. 
The Court passed the following order 
on the 23rd June : — 

** I do not see any reason to pass any 
order regarding the place at which, or 
the manner in which the Receiver Is to 
sell the property.” 

On the 25th June the Bank applied 
for and obtained leave under sec. 294, 
Civ. P. C., to bid at the Receiver’s sale, 
and to set off the purchase money against 
their equitable mortgage. 

On the 29 ch June the Court made 
an order permitting the Receiver to pur- 
chase Lot No. 6 for Hi. 500 as requested 
by him. 

On the 13th July another order was 
made permitting the Bank and the 
Receiver to bid at the sale. 

At the sale held on the 28th June the 
Receiver purchased some of the properties 
by private sale. The Bank also purchas- 
ed some of the properties at the sales 
held on the 28tb June and 15bh July. 

The Appellants had in the meantime 
filed this appeal. The High Court at the 
instance of the Appellants issued a rule 
to stay the sale and all proceedings, and 
ordered the Receiver to, stay the sale and 
all other proceedings till the hearing of 
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the rule. That rule was oommunioated 
to the Receiver and the lower Court, and 
the Appellants at a late hour on the 
14th July put In a petition asking for 
a stay of the sale fixed for the 15th July 
In accordance therewith. The lower 
Court however refused to pass any orders 
on that day, as the petition had been 
presented late. The sale was duly held 
early on the 15th and at that sale the 
Bank purchased one of the properties at 
a price which the Appellants alleged was 
inadequate. On the 15th after the sales 
had taken place, the lower Court stayed 
all proceedings and directed the Receiver 
to stay further sales. 

On the 13th August the Appellants 
applied to the Court below to set aside 
the sales effected on the 15th under the 
circumstances above stated ; the applica- 
tion was ordered to be kept in the file 
pending orders from the High Court. 

The appeal now came on to be heard. 

The Advocate-Oeneral (J/r. J, T, Wood- 
roffe\ Mr, Hill and Bahus Jatra Mohan 
Sen and Siihi Sthhar Boze for the 
Appellants. 

Sir Griffith Bvans^ Mr, O'Kinealy, and 
Mr, G, B, McNair^ Bahus Amartndra 
Nath Qhatterji^ Sarada Churn Mittsr 
and Dhirendra Lai Khastgir for the 
Respondents. 

The Judgment of the Court was as 
follows : — 

This appeal arises out of certain insol- 
vency proceedings taken by the Bank of 
Bengal against a firm of Mahomedan 
merchants carrying on business at Chitta- 
gong. This firm was composed of four 
persons whose names are set out In the 
petition of the 4th April 1898 filed on be- 


half of the Bank of Bengal. It appears 
that these people were indebted for a con- 
siderable amount to the Bank, and that 
some time in the month of January or 
February 1898 a suit was brought against 
them by the Bank for the recovery of a 
sum of Ro. 55,280, which with costs and 
interest, came up to Rs. 58,000 odd. 
On the 14th of March 1898 there was a 
decree In favour of the Bank, but pre- 
vious to that date, namely, on the 18th 
February 1898, the Bank obtained an 
equitable mortgage in respect of the 
aggregate debts due from this firm, which 
came up to Rs. 1,58,000 odd. Having ob- 
tained that decree on the 14th of March 
1898 the Bank proceeded under the 
provisions of Cb. XX of the Civil Pro- 
cedure Code and applied on the 4th of 
April 1898 to have the members of the 
firm declared insolvents. The application, 
though it bears date the 4th of April, 
seems to have been actually presented 
on the next day, for the order upon it 
is of the 5tb of April. By that order 
the Bank’s petition was directed to be 
registered and notices were ordered to 
be issued to the pleaders of the judg- 
ment-debtors fixing the 7th of April for 
the hearing of the case. On the 7th 
some of the Judgment-debtors were ex- 
amined, and the learned J udge thereupon 
made the following order: — ''The judg- 
ment-debtors are declared insolvents. A 
Receiver will be appointed. Notices to 
be published as directed by sec. 354. 
The 2l8t May is fixed for the filing of 
schedules” (meaning thereby a list of 
claims) "by other creditors. Notices to 
be published at the Court-house and In 
the local papers. The decree- holder < to 
pay the costs of these notices within 
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three days.” It is UDDecessary to refer 
to the order of the 14th of April 1898, 
as DO question arises upon it. On the 
19th of April, upon an applioabion of 
the same date by the Bank of Bengal, 
supported by an affidavit of Mr. Ooutts 
asking that the debts of the Bank of 
Bengal may be taken as secured by the 
mortgage of the insolvent’s property, 
the learned Judge declared thxt the debts 
be treated as secured. There seems to 
be some misapprehension regarding the 
amount respecting which that applica- 
tion was made, for the sum mentioned 
In the petition is Rs. 1,16,005 and not 
the entire amount for which the equit- 
able mortgage was obtained on the 18th 
February 1898. On the 20bh of April, 
however, the learned Judge cancelled the 
order of the 19th and declared that, 
subject to^ future objections, the scheduled 
debts of the Bank of Bengal were to be 
treated as not secured by any mortgage. 
There was a further application by the 
Bank, on the 25 ih of April 1898, and 
upon hearing Mr. McNair on its behalf, 
the District Judge, on the 26th of April 
1898, revoked his order of the 20th April, 
and directed that, subject to future 
objeotion/i, the Bank’s debt be declared 
to be secured bj the mortgage. On the 
same day notices were directed to be 
issued to the creditors directing them to 
prove their claims by the 2l8t of May, 
On this date a number of petitions were 
filed by various persons alleging them- 
selves to be the creditors of the insol- 
vents. To the objections urged in those 
petitions we shall refer presently. On 
the 21st of May the learned Judge 
ordered that a schedule be prepared of 
the claims proved, and rejected the 


present Appellant’s prayer for re-opening 
the insolvency on the technical ground 
that notice was not published in Court. 
The present appeal Is from the orders of 
the 7th, 19th and 26ch April and 21st 
May 1898 respectively. 

The learned counsel for the Appellant 
has raised in this Court questions of a 
somewhat multifarious character which 
are not really covered by the appeal. 
The objections other than those directed 
against the orders from which the appeal 
is preferred relate to certain proceedings 
taken subsequent to the 21at May re- 
garding the sale of the judgment-debtor’s 
properties and the set off by the Bank 
of Bengal of its claim against the pur* 
ohase-money. These will be dealt with 
later on. 

As regards the orders appealed against 
it is contended in the first place that the 
petition of the 4th of April 1898 was 
not properly verified, and, secondly, that 
no notice was directed to be posted up 
in Court as provided for in sec. 347 of 
the Code of Civil Procedure, or was in 
fact so posted up, and that therefore on 
these two preliminary grounds alone the 
adjudication made on the 7th of May 
was void ad intito. It was also urged 
that the learned Judge was wrong in not 
examining on the 7th of April, when he 
made the adjudication of insolvency, all 
the debtors, and in not keeping in view 
the requirements of sec. 351 of the Civil 
Procedure Code, whioh alone, if found 
to be existing, would justify an order of 
insolvency. It was further contended 
that inasmuch as it appeared, that the 
insolvents had incurred debts after their 
business had come to a stand-still, there 
was reason to suppose it was not a 
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proper case in which the debtor should 
be declared an insolvent, and conse- 
quently the adjudication ought to be set 
aside, A further argument was raised 
upon the basis that one Anu Meab, who 
was the manager of the branch business 
of the insolvents at Akyab, was not made 
a party to these proceedings. There 
were other minor objections to which we 
shall refer cursorily in the course of our 
judgment. 

We propose to dispose in the first place 
of the objections as to the verification and 
the notice not being posted up as pro- 
vided for in sec. 347 of the Code of 
Civil Procedure. It is quite clear that 
the Bank of Bengal is a Corporation, and 
consequently the procedure laid down in 
sec. 435 regulating actions instituted by 
corporations Is to be applied to suits or 
proceedings instituted by or on its behalf. 
S^c. 435 provides that “in suits by a 
corporation, cr t)y a company authorised 
to sue and be sued in the name of an 
officer the plaint may be subscribed and 
verified on behalf of the corporation or 
company by any director, secretary, or 
other principal officer of the corporation 
or company, who is able to depose to the 
facts of the case.” In the present case 
the petition was verified by a gentleman 
of the name of Henry Gray, Officiating 
Inspector of Branches, Bank of Bengal, 
and there is nothing to show that he was 
not the officer of the Bank authorised 
to sue or verify the petition on behalf 
of the Bank at Chittagong, or that he 
was not able to depose to the facts of the 
case. Beyond that we are not aware of 
any authority in which insufficiency of 
verification has been regarded in the 
appellate stage as a ground for dismissing 


altogether the proceedings had in the 
first Court. On the contrary the two 
oases, JR ft fit JRam v. Katetar Nath and 
others (1) and Batdeo v. John Smidt and 
others (2), lay down in express terms 
that although, if objection is taken to 
defective verification at an early stage 
when the case Is on trial in the first 
Court, the plaint may be returned to 
the Plaintiff for the purpose of remedying 
the defect, yet in the appellate stage, 
if there is no reason to suppose that any 
body is prejudiced by the defective veri- 
fication, it will not be taken as a ground 
either for returning the plaint for 
amendment or for refusing relief on the 
basis of the alleged defect in the plaint. 
In the present case there is nothing to 
show that any person has been preju- 
diced by any defect, if defect there is, 
in the verification of the petition. We 
accordingly overrule this objection. 

, We now come to the objection as 
regards the notice required by sec. 347 
of the Civil Procedure Code. That sec- 
tion (leaving out the portions which are 
not material to the present case) runs 
as follows ; — “ The Court shall fix a day 
for hearing the application, and shall 
cause a copy thereof, with a potice in 
writing of the time and place at which 
it will be heard, to be stuck up in Court 
and served at the applicant’s expense ” 

where the applicant is the 

decree-holder, on the judgment-debtor or 
his pleader.” There is no question that 
the notice was served upon the judg- 
ment-debtors as required under (;,he Act. 
Admittedly, however, it was not ” stuck 
up ” in the Court-house, and Mr. Hill's 

(1) I. L. K. 18 AIL 896 (1896;. *' 

(2) 1. L. B. 22 AIL 95 (1899;. 
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oontentioH is that that provision is of 
a mandatory character, and that there 
fore all subsequent proceedings based 
upon it are void. We cannot agree in 
that view. In our opinion that provi- 
sion, intended for the purpose of giving 
notice at an initial stage to persons who 
may possibly be interested in the adjudi- 
cation, is merely of a directory character, 
and its non compliance does not go to 
the jurisdiction of the Court to deal 
with the matter. There is certainly no 
reason, so far as the application of the 
decree-holder is concerned, for supposing 
that it is mandatory, whatever reasons 
there may be for regarding it to be so in 
the ca^e of an application by a judgment- 
debtor. It is unnecessary to refer to 
authorities in support of the piroposition 
we have just stated. We may refer, how- 
ever, to the two esCses cited at the bar, 
Jieid V. Vrq/i (3), Wright v. Maunder 
(4), as abundantly bearing out our view. 
Besides, having regard to the object with 
which the notice is required to be posted 
up, it seems to us that non'Compliance 
with the provision relating to it must be 
taken as a mere irregularity, which, in the 
absence of any proof of prejudice, must 
be considered as cured by the provisions 
of sec. 5 / 8 , of the Civil Procedure Code. 

Before dealing with the questions 
which have been raised under secs. 350 
and 351 of the C. P. C., and the allega- 
tions of fraud and collusion put forward 
on rather an extensive scale against the 
Bank, we will address ourselves to the 
minor objections which relate to Anu 
Meah not being made a party and 
other matters of a similar kind. 

• (8) 6 Bing. N. C. 68 (1888). 

(4) 4 Beav. 512 (1842) 


The decree upon which the Bank of 
Bengal applied for an order under sec. 
344 was a decree, so far as we can gather 
from these records, against the four in- 
solvents and against the four insolvents 
only. Anu was not a party to the suit 
in which the decree was made, and the 
Bank of Bengal was therefore not in a 
position to include him in the petition 
for Insolvency. If Anu Meah is in any 
way interested in the insolvency, or has 
any part of the assets of the insolvents 
in his hand the procedure is quite plain. 
It is not for us to indicate what course 
should be taken to bring those assets 
within the provision of these proceed- 
ings. 

It was urged that it has not been 
shown what portion of the Bank’s debt 
was secured and further that the bills of 
exchange did not carry interest. These 
are matters, which, in the view we take, 
will be dealt with when the case goes 
back to the Judge. It was also objected 
that the Bank was not entitled to claim 
the benefit of the equitable mortgage 
executed in its favour at Akyab, inas- 
much as equitable mortgages are not 
valid in any place in which the Transfer of 
Property Act was in force. There appears 
to be no doubt that the section in ques* 
tion has been extended by a Government 
notification to the local limits of the 
ordinary civil jurisdiction of the Becorder 
of Rangoon in other words to the town 
of Rangoon and has not been extended 
to Akyab. The Bank’s contention (as 
embodied in its petition of the 26th of 
April), is that *‘iu accordance with the 
practice of the Burmah Courts, equitable 
mortgages have uniformly been held to 
be valid in all parts of British Burmah, ” 
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and that the extension of the Aot refer- 
red to above does not affect Akyab. This 
is a question of fact which will be dealt 
with by the learned Judge upon evidence. 

We now come to the objections relat- 
ing to the procedure adopted by the 
District Judge. It has been contended 
that under sec. 350 of the G. P. C. the 
Court was bound to examine the judg- 
ment-debtor in the presence of the 
persons on whom notices had been served 
or their pleaders, and that this was only 
partially done by the District Judge on 
the 7th of April. Further that under 
see. 351 before the adjudication order 
could be made the Court must be satis- 
fied that the judgment-debtor had not, 
with intent to defraud his creditors, 
concealed, transferred or removed any 
part of his property since the institution 
of the suit in which the decree was 
passed, in execution of which he was 
arrested or imprisoned, or the order of 
attachment was made, or at any subse- 
quent time : that he had not, knowing 
himself to be unable to pay his debts in 
full, recklessly contracted debts or given 
an unfair preference to any of his credi- 
tors by any payment or disposition of 
his property : and that he had not com- 
mitted any other aot of bad faith regard- 
ing the matter of the application. In 
connection with these grounds set forth 
in sec. 351 it was alleged that upon the 
evidence of the insolvents who had been 
examined it appeared that they had 
contracted debts after the business had 
come to a close. Reference was made 
to Mahomed Yakoob’s statement that 
Rahim Baksh had concealed a consider- 
able portion of the assets ; and it was 
accordingly contended in a two-fold way 


that the learned Judge ^as wrong in 
adjudicating the Appellants as insolvents, 
because be did not decide whether there 
was an absence of the circumstances 
which are set out in sec. 351, and, iecond- 
ly^ that he did nob consider the evidence 
of Mahomed Yakoob as to the suppres- 
sion of property by Rahim Baksh. In 
considering how far these two objections 
are applicable to an application by a 
judgment-creditor one has to go back 
to the provisions of the previous Aot 
(X of 1877) in order to discover the 
intention of the Legislature regarding 
the purport and scope of Chapter XX of 
the Civil P. Code. The Act of 1877 
contained no provision for an application 
by a judgment creditor. It merely 
enabled person arrested or imprisoned 
in execution of a decree to apply to the 
District Court to be declared an insol- 
vent, and the subsequent provisions kept 
in view that object alone. Sec. 350 of 
Act X of 1877 ran as follows : — “ On the 
day BO fixed or on any subsequent day 
to which the Court may adjourn the 
hearing, the Court shall examine the 
applicant in the presence of the persons 
on whom such notice has been served 
or their pleaders as to his then circum- 
stances, ’’and so forth. And sec. 351 was 
in these terms. ’’If the Court is satisfied 
that the statements in the application 
are absolutely true ; that the applicant 
has not, with intent to defraud his cre- 
ditors, concealed, transferred or removed 
any part of his property since the insti- 
tution of the suit in which was passed 
the decree in execution of which be was 
arrested or imprisoned or at any subse- 
quent time that he has not, knowing 
himself to be unable to pay bis debts in 
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full, recklessly contracted debts or given 
an unfair preference to any of his 
creditors by any payment or disposition 
of his property^ that he has not commit' 
ted any other act of bad faith regarding 
the matter of the application, the Court 
may declare him to be an insolvent, 

By Act XII of 1879, however, an altera- 
tion was made in the scope of Chapter 
XX, and by it a judgment-creditor was 
enabled to come in and get his judgment- 
debtor declared an insolvent. That 
alteration was subsequently embodied in 
the amended Statute, Act XIV of 1882, 
and is the law now in force. Sec. 350 of 
the present Code instead of using the term 
applicant ” uses the expression “judg- 
ment-debtor;’^ and similarly In sec. 351 
instead of “applicant” the term^ “ju<Jg- 
ment-debtor ” is used. It is obvious from 
the alterations and .from the frame of the 
statute thut the provisions of these two 
sections relate to an application by the 
judgment-debtor for relief under Ch. XX 
of the Civil Procedure Code, and that 
they cannot be interpreted so as to apply 
to an application by a judgment-creditor. 
It is not necessary to refer here to the 
Debtors’ Act of 1869 in England, or to 
the provision of the Insolvency Act in 
Presidency-towns. We may mention, 
however, that under the Debtors’ Act 
of 1869 the judgment-creditor* may take 
out summons either for the commitment 
of the debtor or for his adjudication in 
Insolvency, and discretion is vested in 
the Court, if the application is made for 
the commitment of the debtor, to proceed 
under the Bankruptcy Act instead of 
commitment. Nor under the Insolvency 
Act, which is in force in the Presidency- 
towns, Is the creditor required to show 


all those various matters which are set 
forth in sec. 351, before he can get his 
debtor adjudicated an insolvent. The 
reason for the provisions in sec. 351 Is 
obvious. The judgment-debtor comes 
into Court with the object of showing 
that he is not in a position to pay his 
debts and to obtain a discharge from his 
liabilities, and in the meantime to get 
protection from the Court regarding any 
process which may be taken out against 
him by the creditor and for that reason 
the Legislature requires him to show that 
he comes into Court with clean hands, 
that he has not, with intent to defraud 
his creditors, concealed, transferred or 
removed any portion of his properties, that 
he has no^', knowing himself unable to 
pay bis debts, recklessly contracted debts, 
or given an unfair preference to any of 
his creditors by any payment or disposi- 
tion of his property, and that he has not 
committed any other act of bad faith. 
If the insolvent is found to have com- 
mitted any of these acts, he is precluded 
from obtaining the benefit of Ch. XX 
of the Code. But these reasons do not, 
in our opinion, afTeot in the smallest 
degree the right of the judgment-creditor 
to come into Court and ask for the ad- 
judication of the judgment debtor as an 
insolvent. Ou the contrary under the 
English Bankruptcy law as also under 
the law in force in the Presidency-towns, 
among other matters, a fraudulent con- 
veyance of property by a debtor is de- 
clared to be an act of bankruptcy. Pro- 
bably it would have facilitated the 
working of Ch. XX by the mofussil 
Courts if the Legislature had proceeded on 
the lines of the English law and pres- 
cribed certain acts on the part of the 
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debtor as indicia of Insolvenoy. But It 
has iioti ohosen to do bo. And under 
sec* 344 the judgment-oredltor has merely 
to show that there is a judgment-debt 
due from the debtor which he has not 
paid or has not been able to pay and 
that alone entitles him to obtain the 
order of insoWenoy provided for by the 
subsequent sections. Of course the mere 
fact that a judgment- debtor has not paid 
his debt does not show that he is in 
insolvent circumstances and if on the 
application of the creditor, such a ques- 
tion was raised by the debtor it would no 
doubt have to be considered in the light 
of the principles deduoible from oases 
under the English Bankruptcy law. But 
it would be absurd to say that the very 
grounds upon which the judgment>creditor 
might insist upon the adjudication of the 
insolvent, if proved, should be taken as 
disentitling him to get the order of ad- 
judication. The adjudication order is for 
the benefit of all the creditors of the 
judgment-debtor, and supposing it appears 
that the judgment-debtor is trying to 
dishonestly dispose of his property or 
otherwise to deal with it for the purpose 
of defeating his creditors, surely any one 
of the creditors might come in and ask 
that the judgment-debtor should be 
declared an Insolvent, and the property 
placed in the hands of a Receiver for the 
benefit of the general body of creditors. 
If that were not so, it would reduce the 
provisions of Ch. XX of the Code to an 
absurdity. We hold, therefore, that secs. 
850 and 351 do not apply to the case of 
an application by a judgment-creditor. 
Unfortunately, however, the Legislature 
seems by some preculiar oversight not to 
have made any provisions regarding the 


procedure for dealing with the matter 
when once the application has been made 
by the judgment-creditor and the notices 
have been stuck up as provided for in sec. 
347 of the Code. There is no doubt a 
hiatus in the Act ; and it is difficult to 
conceive how the omission occurred but 
{ihe intention of the Legislature must be 
taken as perfectly clear both from the 
preceding section and the general scope of 
the chapter. We must take it that it 
was intended that effect should be given 
to the decree-holder’s application in the 
way in which it is carried out both in 
England and in Presidency-towns; and 
we must therefore read in sec. 351 or after 
it, that in case an application is made 
under sec. 344 by the judgment-creditor 
and the requisites of that section and sec. 
347 are complied with, the Court will 
make an order of adjudication in respect 
of the insolvent or insolvents,* and then 
proceed with the matter as provided for by 
the subsequent sections. Besides, in the 
present case no difficulty, in our opinion, 
arises from the omission of the Legisla- 
ture referred to above or from the fact 
that no indicia of insolvency are pres- 
cribed in the Act, for the persons com- 
plaining are not the judgment-debtors. 
On the 7 th of April when thh debtors 
were examined and the receiving order 
made, they'expressed their willingness to 
be declared insolvents. In England the 
Court has the power when making a 
receiving order on the application of the 
judgment-debtor to adjudge the debtor 
bankrupt if he appears and applies to 
that effect. Such an application may be 
made orally and without notice. We see 
no reason why the principle of that r^le 
should not apply in this country. That 
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being our view with reference to the 
principal argument, it remains for us to 
consider the contention that the allega- 
tions of fraud and collusion put forward 
by the Appellants on the 2lBt May were 
never taken into consideration by the 
District Judge. 

On that date it appears a number of 
petitions were presented before the Judge 
on behalf of various persons who alleged 
themselves to be the creditors of the 
insolvents in this case. The petition of 
Krishna Kumar Ghosal is on page 12, of 
another creditor on page 13, of Amar Chand 
Mitter on page 14, and of Ram Kamal 
Sbaha and another on page 15 of the 
paper-book. None of these petitions are 
verified, and the allegations of unfair pre- 
ference, collusion and concealment and 
transfer of property contained in them are 
of the vaguest and most general character. 
Nor does it appear that the District Judge 
was asked with reference to those allega- 
tions to take any evidence or to try those 
matters. The only question which seems 
to have been discussed before him on 
those petitions was the one which related 
to the non-posting of the notice, under 
the order of the 5th April ; the learned 
Judge wai^ quite right, in our opinioo, in 
overruling that objection as technical 
and in refusing to re-open the insolvency, 
inasmuch as the adjudication order was 
in favour of all the creditors. It has 
been held both here and in England that 
an adjudication order can only be set aside 
on the ground that it has been obtained 
by ^ fraudulent representation of in- 
debtedness in favour of the creditor who 
has obtained the order when there is no 
debt whatsoever, or for want of jurisdic- 
tion, But in this case, though vague 


allegations of collusion and undue prefer- 
ence are made, nothing of a tangible 
character is suggested in the petition of 
the 21st May. On both these grounds, 

that these allegations were not 
made in any specific form, and, secondly^ 
that if they were made in a form which 
could be entertained, they were not 
pressed before the District Judge, we 
think the objections cannot be allowed 
to be taken at this stage. It has been 
held repeatedly that when charges of 
fraud and collusion are made, they must 
not be launched in a vague or general 
manner, but must be put in a sufifioiently 
specific shape to enable the other side 
to combat them. We need only refer 
to the case of Wallingford v. I’he Mutu il 
Society (5), and the decision of the Judi- 
cial Committee in Ounga Narain Gupta 
V. Tilukram Chowdhry and othere (6). 

Various suggestions have been made 
by the learned coujsel for the Appellants 
that the Bank acted fraudulently in 
pushing through the sale and bidding 
for the property put up for sale and then 
purchasing it itself and also that it was 
improper on the part of the Judge to 
allow the Receiver to buy himself a piece 
of land belonging to the insolvents. As 
we have already mentioned, the matters 
relating to the sale are subsequent to 
the orders appealed against and we do 
not think it would be right for us to 
enter upon a discussion of those subse- 
quent proceedings which do not form the 
subject-matter of the present appeal. If 
the other creditors insist upon the Bank 
proving its debt it will have to do so in 
the proceedings under sec. 353 of the 
Civil Procedure Code which are still 

(5) 6 App. Cas. 697 (1881). 

(6) I. L, R. 18 Oal 588 (1888). 
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pending before the Distrlot Judge; and 
it will then be for the Judge to decide 
upon the evidence before him how much 
of the Bank’s debt is secured and how 
much is unsecured. It is difficult as well 
as inexpedient for us here at this stage to 
express any opinion upon that part of 
the case. 

It will be open also to the Judge to 
consider whether the allegations contain- 
ed in the subsequent petition, of the 
23rd August 1898, which apparently is 
the first petition put in under sec. 353 
insisting upon proof of the Bank’s claim, 
are of a sufficiently definite and specific 
character, or whether they require to be 
much more precise in order to enable the 
Bank to meet them. 

It was suggested by Mr. Hill for the 
Appellants that sec. 353 puts his clients 
in some difficulty as regards the onus of 
proof. We are afraid that argument 
proceeds upon some misapprehension. 
Under sec, 353 when any creditor re- 
quires any other creditor to prove his 
claim, the onus is upon the creditor who 
has to prove his claim to establish it in 
the way the Judge may consider advis- 
able and expedient under the circum- 
stances, No question of onus whatsoever 
arises. It is a matter to be dealt with 
by the Judge upon the evidence forth- 
oomiog in the case. The insolvents have 
not yet obtained their discharge, and, as 
we have already said, the District J udge 
has by an order of the 23rd of August 
stayed the proceedings “ until the High 
Court have passed definite orders.” The 
insolvents will not obtain their discharge 
until after the Receiver has certified that 
they have placed him in possession of all 
their property, or done every thing in 
their power for that purpose. The inter- 


ests therefore of any creditor in this 
case are perfectly secure. In our opi- 
nion this is a misconceived appeal which 
has only resulted in delaying the final 
settlement of the matters in dispute for a 
considerable length of time. If the matter 
had not been hung up by the appeal 
preferred in July 1898 probably the case 
would have been decided long ago, and 
the creditors would have received, if there 
was anything to be distributed, their 
dividends long ago. 

With reference to the question of pur- 
chase by the Bank and the set off, we 
desire to express no opinion at this stage. 
It will be open to the learned Judge to 
consider it in connection with the question 
what portion of the Bank’s debt is secured 
and what is not secured and other cognate 
matters. 

If it is still alleged that thp insolvents 
have concealed any poriioii of their pro 
perly, the procedure is perfectly clear ; 
the creditors making the allegation can 
apply for the examination of the insol- 
vents, or place the Receiver in a position, 
to discover and realise the alleged con- 
cealed property. These are subjects for 
discuBsiou before the Judge in the Court 
below. 

As regards the purchase by the Re- 
ceiver it ^as undoubtedly irregular, and 
we feel sure that if it had been brought 
to the notice of the District Judge, he 
would have cancelled his order permitting 
the Receiver to purchase the property. 
That purchase must be set aside. 

The appeal is dismissed with costs, and 
the rule Is discharged. We allow as 
pleader’s fee to the Bank of Bengal, Res- 
pondent, twenty gold mohurs and to the 
Respondent, Rajani Kant Pal, 2 g. m. 

S. R. D. Appeal dUmiaed. 
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[CRIMINAL RBVISIONAL JURISDICTION.] 
Rev. No. 5 op 1900. 


Pbinsep, J. 
Hanolbt, J. 
1900. 

7, May. 


Denomoni Chowdhrani, 
Ist Party, Petitioner, 

V. 

Moeafar Ali Khan and 
others, 2nd Party, 
Opposite Party. 


Code of Criminal Procedure {Act V of 
1898\ secs, — Dispute as to possession 

of lands — Joint possession — Attachment of 
land and crops — Jurisdiction 

Where two rival zemindars claimed to 
hold certain alluvial lands and where it 
was admitted that they were joinUpro- 
pritiors of liouz'i hut tie question also 
in dispute was whether those lands belong- 
ed to Mousa G or to Movz% N, one of 
the parties claiming that if they belonged 
to iT, he had absolute eights in if^ and 
the Magistrate in a proceeding under sec, 
Cr, P, Code, pasted an order under 
see. US, Cr, P. Code, attaching the lands 
and also the crops gfown upon the lands 
by the tenants of one of the contending 
parties : 


Held — That the lands not being in the 
joint possession of the contending parties 
the Magistrate had jurisdiction in taking 
action under sBc, HB, Cr, P, Code : 


The faots of the case material to thh 
report were as follows : — 

Four persons filed an application on the 
25th Februaiy 1900 praying that certain 
persons named In the application might 
be bound down to keep the peace as they 
were preparing to take forcible poasesslon 
Qf Nurslngpur chur in which they alleg- 
ed they were living as raiyats of Srimatl 
Janhovi Chaudhurani of Santose. The 
Sub-Dlvislonal Magistrate of Tangall, on 
receipt of a police-report, dated the let 
of March, drew up proceedings under sec. 
107, Cr. P. C , which were afterwards can- 
celled and in their stead proceedings 
under sec. 145, Cr. P, Code, were drawn 
op as the dispute related to the possea- 
sion of lands. The parties filed written 
statements of their respective claims. 
The second party, Ayesha Kbanum of 
Karotea, claimed the chur as accretion to 
Moiiz'i Oopalkanti in Pergunnah Bura 
Bnzu, while the 1st party claimed the 
land as accretion to Monza Nurslngpur In 
Pergunnah Kagmarl and partly as acore- 
tion to Mouza Dbakuabari, in Pergunnah 
Isapsabi. She also alleged that even if 
the chur be held to be an accretion to 
Mouza Oopalkanti, she was an ijmali 
owner of the Mouaa with the 2nd party 
and hence the chur also was in her ijmali 


Held also — That there being no dispute 
between the tenants Inter se, the order 
of the Magistrate as to the attachment of 
the crops on the land, which belonged to 
the tenants who gsew them, was a had 
order for want of jurisdiction and must 
be set aside. 

This was a rule Issued on the 28th of 
March 1900, against the order of the 
Sub Divrsional Magistrate of Tangall, 
dated the 30th of November 1899. 


The Magistrate, being unable to deter- 
mine which party was In actual posses- 
sion of the land in dispute, made an order 
under sec. 14G, Cr P. Code, attaching the 
lands as well as the crops standing on 
them. 

The Ist party then moved the High 
Court and obtained the present rule. 

The Advocate-General {Mr, J. T. 
Woodrofe) and Bahu Dwarha Nath 
Chuckerbarty for the Petitioner* 

No one appeared to show cause. 
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The followlDg Judgment was delivered 
by the Court ; — 

The Magistrate, in a matter under seo. 

146, C. Cr. P., between two persons 
claiming to hold certain alluvial lands, 
has passed an order under sec. 146 at- 
taching the lands and also attaching the 
crops growing therein. It is admitted 
by both the contending parties that they 
are joint-proprietors of Gopalkanti but 
the question also in dispute between 
them was whether these lands belonged to 
Oopalkanti or to Nursingpur, one of the 
parties claiming that if they belonged to 
Nursingpur, he had absolute rights in it. 

Now, if it had been found that the 
land was in the joint possession of the 
contending parties, it would not be a 
matter with which the Magistrate could 
properly deal under sec. 146 and we 
may state that we do not 6nd that the 
Magistrate has determined to which of 
these mouzas the lands belong. How- 
ever, as the matter is now before us, 
no question of jurisdiction arises which 
would enable us to act as a Court of 
revision under the terms of the new Code 
of Criminal Procedure as between these 
persons. 

But in so far as the Magistrate has 
attached the crops on the land we think 
that his order is not maintainable* The 
crops on the land undoubtedly belonged 
to the tenants who grew them and the 
effect of such an order in respect of the 
landlords would be to deprive the tenants 
of the crops that they raised. If the 
tenants bad been disputing inter se, the 
matter might be otherwise. The order 
as to the attachment of the crops on the 
land was, we think, a bad order for want 
of jurisdiction and must be set aside, 

H. P. C. Rule made aheolute in part. 


[OBIMINAL BEFEBENOBO 

No. 116 OF 1900. 

Lalji Gope, Petitioner, 
Complainant, 

V. 

Giridhabi Chavdbdbt, 
Accused, Opposite 
Party, 

Indian Penal Code (Act XLV of 1860\ 
sec, 211 — Code of Criminal Procedure (Act V 
of 1898) f secs, 4 195 ^ 4*1"^-- living false 

iniormmtion to Police of an offence^ order for 
prosecution for — “ Complainti^ meaning of — 
Judicial proceeding — Jurisdiction of Magis- 
trate — Procedure, 

Where upon a police-report th t a 
complaint is false^ the complainant is called 
upon to show cause why he shotdd not 
le prosecuted under sec. 211^ L P, Codr^ 
he appears^ and the Magistrate tmines 
him and his witnesfes^ and uprn that 
evidence comes to the conclusion that the 
charge is false, he can then proceed under 
sec, 4'^ 6 of the Code of Criminal Proce- 
dure and direct a prosecution. 

Mouli Dubzi V. Naubangi Lald (1) 
distinguished. 

The Magistrate does not eccesdse a 
proper discretion, who on receipt of a police^ 
seportthat the complaint is false forth- 
with orders the complainant to he pro- 
secuted under see, 211, I. P, Code. The 
complainant should be given a rensonahle 
time and full opportunity to prove his 
case before sanction is given for his pro- 
secution. 

The presentation of a petition by the 
complainant that his complaint should le 
enquired into ie in efeci a complaint within 
ike meaning of see, 4, eh, (h), dnd the 
(1) 4 O. W. N. 85 (1900), 


Prinsep, J. 
Handley, J. 
1900. 
25, June. 
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Magntt'aU is bound to hold a full judicial 
enquiry into the matter before proceeding 
further. 

This was a refereooe under see. 438, 
C. Or. P., made by the Offiolatlng Sessions 
Judge of Bhagulpore, dated the 14th of 
June 1900, against the order of the 
Deputy Magistrate of Madhepura, dated 
the 8th of May 1900. 

The facts of the case material to this 
report were as follows : — 

On the 10th of March last one Lalji Oope 
complained at the Madhepura Police Station 
that Giridhari Sahu and others had in conse- 
quence of* a debt due to Giridhari from the 
complainant looted away 4 herds of cattle 
focibly from his house. The case was enquired 
into by the Police and a report in C form 
submitted and a prosecution under sec. 211, 1. 
P. 0., against Lalji was asked for. The Deputy 
Magistrate of Madhepura ordered notice to be 
issued on Lalji to show cause why he should 
not be prosecuted anc] after a preliminary 
enquiry ordered the prosecution of Lalji under 
sec, 211, L P. 0., and sec. 476, C. Cr. P., and 
forwarded the record to the Sub-divisional officer 
of Supul for trial. 

No one appeared on this reference. 

The Judgment of the Ooubt was as 
follows : — 

On a police-report that Lalji had laid 
false information of theft the Sub-divi- 
sional Magistrate called upon Lalji to 
show cause why he should not be pro- 
secuted for an offence under sec. 211, 
Penal Code. Lalji and his witnesses 
were examined on oath and the Magis- 
trate then passed an order under sec. 
476, 0. Cr. P., directing him to bo pro- 
secuted under sec. 211, Penal Code. 
The Sessions Judge has referred the case 
to this Court in revision recommending 
that this order be set aside as not one 
properly under sec. 476. 

There have been many reported cases 
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pointing out the course which should be 
taken by a Magistrate on receiving a 
police-report as that now before us and 
it has been repeatedly held that a Magis- 
trate did not exerolse a proper discre- 
tion who forthwith on receipt of a polioe- 
^report that the complaint made to the 
Police was false, ordered the person who 
made that complaint to be prosecuted. 
It has been held that a full opportunity 
should be given to such person to com- 
plain to the Magistrate so as to have a 
proper judicial enquiry into the truth of 
his complaint. Ordinarily appearance is 
made by the presentation of a petition 
constituting a complaint as defined by 
sec. 4 (4), C. Cr. P. If after a sufficient 
time no complaint Is made there is no 
reason why the Magistrate should not 
prosecute such person under sec. 211, 
Penal Code. The prosecution would bo 
as provided by sec. 195, C. Cr* P., that la 
by sanction to some person desirous of 
making a complaint of that offence or 
by the Court, that is, by the Magistrate 
who has received the police-report. If 
the false complaint has been made in the 
course of judicial proceedings, a Magis- 
trate can proceed under sec. 476, C. Cr. 
P., and the sending by him of the case 
for inquiry or trial to another Magistrate 
has been held to be a complaint by him 
within the terms of sec* 195. 

In this case the Magistrate on receipt 
of the police-report no doubt called upon 
Lalji to show cause why he should not 
be prosecuted. But when Lalji did ap- 
pear the Magistrate proceeded as on a 
complaint made to him and he examined 
Lalji and his witnesses on oath and in 
consideration of that evidence the Magis- 
trate has found the complaint to be 
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false. He has oonsequently had a full 
opportunity to prove that his complaint 
is true and he has failed. The Magis- 
trate has, accordingly, under sec. 476, 
passed the order now before us. The 
proceedings seem to us to be unobjection- 
able in point of law. The case of Moult 
Dwzi V. Naurangi Loll (1) is notin 
point. 

We see no sufficient reason to interfere 
on revision. 

Eeference diicharged. 

H. P. C. 


[CRIMINAL REVlSiONALJUBlSDICTlON.] 

Rev. No. 371 of 1900. 

Bissumbhur Singh, 
Petitioner, 

v. 

The Queen-Empress, 
Opposite Party, 

I Bengal Embankment Act (//, B. C, of 1882), 
secs, 5 , 77 — “ Public embankments^ meaning 
of Made or erected^^ — Sand bank formed 
naturally between two spurs erected by Qocern- 
ment offi^cers, cutting through or destroying — 
Statute, a-fecting liberty of subject, construc- 
tion of, 

A hank made or erected is something 
ditectly cause! by some act of construction 
and not something which may or may not 
result from the forces of nature, 

A hank of sand which has artificially 
formed, by the action of the water between 
two spurs ereciei by Government for the 
proicition of an embankment is not an 
embankment within the definition of that 
expression, nor is it a public embankment. 

The cutting through of such a sand 
bank for the protection of one’s own cul- 

(l) 4 C. W. N. 351 (lOOOy 


tivation by preventing an accumulation 
of water is not an offence under see, 77 
of the Bengal Embankment Act, 

In construing a statute which affects the 
liberty of the subject, the Courts should 
not only adopt ths natural and ordinary 
construction, hut should construe strictly 
expressions occurring therein. 

This was a rule issued on the 18th 
of May 1900, against the order of the 
Deputy Magistrate of Contai, dated the 
20ch of December 1899, which order 
was, on appeal, affirmed by the Officiating 
District Judge of Midnapur on* the 10th 
of March 1900. 

The facts of the case appear from the 
Judgment. 

Babu Kali Ktssea Sen for the Petitioner. 

Mr, Leith for the Crown, 

The following Judgment was delivered 
by the Court : — 

The Petitioner has been convicted 
under sec. 77 of the Bengal Embank- 
ment Act (II of 1882) of having without 
authority out through a public embank- 
ment. There Is a good deal of confusion 
in the proceedings in respect to the 
pleadings of the Petitioner and we think 
that he should not be strictly regarded 
as having pleaded guilty, except in so 
far as he may have admitted that he 
committed the acts which formed the 
substance of the offence but we think 
that he is entitled, nevertheless, to a 
consideration of the law applicable to 
those facts and to ask for a finding 
whether he has been properly convicted 
of an offence within the terms of sec. 77 
of the Bengal Embankment Act. 

The question turns upon the dc^uition 
of the words ** embankment ” and publlo 


Prinsep, J. 
Handley, J. 
1900. 

6, July, 
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embankment.” The offioers of Govern- 
ment ereoted two spurs outside the sea- 
djke for the protection of the public 
embankment on the Midnapur coast 
and, in the course of time, from the 
action of the water, a bank of sand has 
formed connecting these two spurs- .The 
offence of which the Petitioner has been 
convicted is the cutting of this bank of 
sand so as to relieve his lands which lie 
within that bank from excessive acoumu- 
lation of water injuring his cultivation. 

The matter for determination, therefore, 

Is whether the bank of sand which has 
artificially formed between the two spurs 
ereoted by Government Is an “embank- 
ment” within the definition of that 
expression and whether it is also a 
“public embankment” as defined by the 
Act. 

The^ portion of the definition of an 
embankment which, it Is contended by 
Mr. Leith who appears for the Govern- 
ment, is applicable to the present case 
runs thus — ^‘Embankment includes 
every bank, dam, dyke, wall, groyen, or 
spur, made or ereoted for the protection 
of any such embankment or of any land 
from erosion or overflow by or of rivers, 
tides, waves, or waters.” 

Now, is the sand bank which has 
naturally formed in consequence of the 
erection by the officers of Government 
of the two spurs “ made or ereoted” ? 
It is contended that inasmuch as the 
formation of this bank was contemplated 
when the spurs were set up, the bank was 
made within the terms of the definition. 
This is, in our opinion, straining the ordi- 
nary meaning of that word which in its 
^ordinary acceptation means something 
dirsotly caused by some act of construc- 


tion not something which may or may 
not result from the forces of nature. 
The sand bank was not made by any 
work of the officers of Government like 
the spurs but it was caused by the 
making of the spurs and, therefore, it 
seems to us that the oonstructiou contend- 
ed for is rather a forced construction and 
It is certainly not what would be under- 
stood by the public in the exercise of 
their rights as restricted by the Embank- 
ment Act. We think, therefore, that in 
such a matter which effects the liberty 
of the subject, the construction that we 
should adopt should not only be the 
natural and ordinary construction but 
that the expression should be strictly 
construed. 

In this view, the sand bank would not 
be an embankment as defined by the Act. 
We are further led to hold that the act 
of the Petitioner is not an offence within 
the terms of sec. 77 because even suppos- 
ing for purposes of argument, that this 
sand bank, naturally formed, would be an 
embankment within the terms of that 
definition, it would not be a public 
embankment, that is, an embankment 
maintained by the officers of Government. 
It has not been suggested that the officers 
of Government have expended any labour 
in the maintenance of this embankment. 
The case, as we understand it, is that the 
sand bank is a natural formation and 
that it is maintained and strengthened by 
the forces of nature. In this view we 
think that the conviction and sentence 
should be set aside and the fine, if paid 
should be refunded, ’ 

We regret to Bud that the Dietrlot 
Magistrate as a Court of Appeal did not 
think It necessary to determine whether 
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the acts committed by the acouaed 
amounted to an offence under the Ea> 
bankment Act. In his judgment he 
says : — ''Under these olrcumBtanoea It is 
needless to enter in detail Into discussing 
whether the sand bill falls under the 
definition of an embankment. I merely 
state that I have considered the point 
carefully and find that it does.’’ It was, 
we think, necessary for a proper deter- 
mination of the appeal to consider this 
point and to express an opinion in regard 
to the proper interpretation of the law. 

Rule made absolute : 

Conviction set aside, 

H. P. C. 


J 


In the matter o! 
SaRJTA Nabain Singh 
and others, Petitioners. 


[CRIMINAL RE VISIONAL JURISDICTION.] 
Rev. Nos. 710 and 764 of 1900. 
Pratt, J. 

Brett, J. 

1900. 

5, November. 

Code of Criminal Procedure (Act V of 
1898), secs, ^08, ^15, 536 — Commitment in the 
absence of accused, whether legal — Witness, 
examinatvon of, in the absence of accused, 
if proper ^Cross-examination of prosecution 
witnesses --Postponement, application for, 
refusal of— Transfer — Credible information 
of order of stag of proceedings by High Court, 
procedure on receipt of — Bias — Cancellation 
of bail and remand to custody on application 
for time to move Jor transfer. 

It is illegal to make a commitment in 
the absence of the accused. 


A Magistrate acts injudiciously in pro- 
ceeding with a case he has been 
credibly informed by a telegram from one 
of the accused to his mukhtear that a 
Rule for the transfer of the case from his 
file and for stay of further proceedings 
had been granted by the High Court, 


Ratnbssabi Pbbshad NabatamSinqelJz; 
ANR. V, Empress (1) referred to. 

It is illegal to examine an additional 
witness in the absence of the accused ; and 
a Magistrate, by refusing an application 
for postponement of a ease, further pro- 
ceedings in which have been stayed by an 
order of the High Court, to enable the 
accused to c^ oss-cxamine the witnesses for 
the pr osecution with a view to obtain before 
commitment, a cancellation of the charges 
framed against him, and that the Magis- 
trate might receive the orders of the High 
Court, and by t iking such pr ecipitate action 
in the matter shows his bias against the 
accused. 

It is desirable to transfer a ease ff om 
the file of a Magistrate who on an appli- 
cation made by the accused under sec, 526, 
cl, (JS), for stay of proceedings pending an ' 
application to the High Chwt for transfer 
immediately cancelled their bail and com- 
mitied them to custody. 

These were two rules issued on the 2lBt 
of August and the 6th of September 
1900, respectively, against the orders of 
the Deputy Magistrate of Madhepura, 
dated the 8th and 30th of August 1900, 
respectively. 

Their Lordships (Prinsep and Handlbt 
JJ ), iu issuing the rule iq No. 710 of 
1900, made t^he following order : — 

This is an applioation made for traoifer 
of a trial from the Court of the Sub- 
divisional Magistrate of Madhepura to 
some other Court on the ground that 
the Magistrate has shown prejudice in 
the course of the proceedings which 
renders it undesirable that he should 
proceed further with them. 

There are several grounds made In 
(l)2aW.N.498 (1898). 
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asking US for a rule to show oauae why 
the transfer should not be made and, in 
out opinion, they are generally untenable. 

It appears that, on a Police investiga- 
tion, a report was made in what Is known 
as the form. The Magistrate 

apparently was not satisfied with this 
report and he accordingly directed that 
the complainant and his witnesses should 
be ^ent for examination by him. On 
completion of this examination, the 
Magistrate was satisfied that primd facie 
a case was made out against the accused 
and that the view taken by the Police 
was erroneous. He accordingly took 
steps to have judical proceedings pro* 
perly conducted before him, and he 
ordered warrants to be Issued for the 
attendance of the accused and at the 
same time he bound over those whom he 
had already examined as witnesses to 
attend this Court at the hearing of the 
case. That Is made the first ground, 
which, in our opinion, It is necessary to 
notice, for imputing prejudice to the 
Magistrate. It seems to us that this 
was the natural course which the Magis- 
trate would properly take under the 
oiroumstanoes in which he was placed. 
It waB«hlB object, when the judicial pro- 
ceedings should have been instituted, 
that all those whose exaihination was 
necessary should be present in order that 
those proceedings might be prompt. 

The next ground taken is that the 
Sub-divisional Magistrate requested the 
District Magistrate to instruct some 
pleader to appear to prosecute the ca^e. 
It seems to us that, by so proceeding, the 
Sub-divisonal Magistrate has not shown 
any bias in the case. He has shown 
lather a desire that the prosecution 
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should be properly conducted and that he 
should be relieved from all reponsibility 
for the course already taken by him in 
holding that the police-report in 
form was erroneus. 

But when the case came on for trial, 
the Magistrate’s procedure was certainly 
not regular. Some of the offences were 
what are known as warrant oases, while 
one and that is an offence under sec. 
436, 1. P. C., was triable only by the Court 
of Session. If the Magistrate desired 
to proceed against the accused In respect 
of all 'these offences, he was Involved in 
some difficulty in consequence of the 
altered state of the law as now expressed 
in secs. 254 and 256 of the Code of 
1898, in regard to the discretion given 
to him to draw up a charge at any stage 
of the proceedings In order to enable the 
croBs examlnation of the witnesses for the 
prosecution to take place on their first 
attendance. In all the previous Codes 
the procedure in inquiries held in cases 
triable by the Court of Session (Chap. 
XYIII) and in trials of warrant cases 
(Chap. XXI) up to the time of drawing 
up the charge, was the same and, there- 
fore, there was no difficulty when the 
accusation was of offences some of which 
were triable exclusively by the Court of 
Session while others were triable by a 
Magistrate. 

The Magistrate In the present case has 
acted under sec. 254 as now enacted 
and he has at an early stage of the pro- 
ceedings and before the cross-examination 
of the witnesses for the prosecution bad 
taken place, drawn up charges, one of 
which was for an offence under sec. 436, 
I P. C., an offence triable exclusively 
by the Court of Session, the others being 
other offences triable by a Magistrate. 
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Now, the Magistrate’s proceedings would 
have been perfectly regular in respect of 
these minor offences but, in respect of 
the charge under sec. 436, Penal Code, 
there was an irregularity because such 
proceedings would be of the nature of 
an inquiry under Chap. XVITI, and sec. 
208 requires that an opportunity should 
be given to the accused for cross-examin- 
ing the witnesses for the prosecution 
before the stage of the proceedings is 
reached at which it might be found 
necessary to draw up a charge. It is 
contended that, in so proceeding, the 
Magistrate has acted irregularly so as 
to prejudice the accused and make it 
undesirable that these proceedings should 
be conducted by him. There was no 
intention on the part of the Magistrate 
in any way to prejudice the accused in 
this respect. The error was one which 
would occur tlirough inadvertence. It 
was due to the alteration of the law the 
effect of which, in a case like this, was 
overlooked. We are not inclined to think 
that, by this proceeding, the accused 
have been unduly prejudiced. It is still 
open to the accused to cross-examine the 
witnesses, if they so desire It and the 
Magistrate has not In any way interfered 
with their right by refusing any appli- 
cation made for this purpose. 

It is, however, contended that having 
drawn up a charge, the Magistrate is 
bound to commit and that he cannot 
discharge the accused. We think that 
he is not bound to commit if after cross- 
examination of the witnesses for the 
proseoutiou be finds that no ease is made 
out No Court would, we think, so rigidly 
interpret the law so as to hold that this 
would be imperative. We may refer to 


sec. 213 (2) as showing that the Magis- 
trate can cancel a charge if on taking 
evidence after the charge he finds that no 
case for commitment has been made out. 

The next objection taken for asking 
for an order to' transfer this ease to an- 
other Magistrate is that when an appli- 
cation was made to this Magistrate for 
an adjournment in order to enable the 
Petitioners to move this Court for the 
transfer of the ease, the Magistrate 
refused the application and forthwith 
ordered the accused to be kept in con- 
finement whereas up to that time they 
had been on bail. 

The Magistrate no doubt refused the 
applioation for adjournment beoausd he 
thought that there were no valid grounds 
for it, but at the same time, he refused 
to allow the acoused to remain on bail 
and there is some reason to believe that 
he did so on account of this applioation. 
He thus led the accused to believe that 
he was prejudiced against them and on 
this ground we think that there Is good 
ground for considering whether the pro- 
ceedings should not be transferred to some 
other Magistrate. 

A rule will accordingly issue to the 
District Magistrate to show cause and 
the reoord will be sent for. Pending 
further orders the proceedings will be 
stayed. 

The facts of the case appear from the 
judgment, 

Mr, P, L, Roy (with him Bahu Dam- 
rathi Sanyat) for the Petitioners. 

No one appeared to show cause. 

The Judgment of the Court was as 
follows : — 

Two rules come on for disposal to- 
gether under the following cIroumstanoeB 



JwfWJIBk 


III 


■ m ^ mofik'n imku'Stmvx mm, 

'* 4W‘}<^4lMk'44i^^ HiflMnkto vi 

IC«||p|M»i» vbea petitbnMd by tbo «&• 
rntJUf- «M«r M>e fnuning of <^goB 
4^g|itiibak thev. «u adjotmimetit to 
#iMM|4ilNfia to nioto ibis Court for the 
IlMlIllMr t>l (he eiso, refused *«»e applica- 
tfoo eili fortlnrith ordered the accused • 
to be kept in- ooufinement. Whereas up 
«o tbel thuO tiiey had been on bail. The 
' hecueed being thus led to believe that 
the Magisttate was prejudiced against 
theitti a rule was issued to the District 
Xfhgistrate <d Bbagulpore to show cause 
why the oaae should not be transferred 
to some other Coprt, and an order was 
piede to stay further proceedings. Th<l||| 
was on the 21st August. 

sttne day one of the accused sent 
a telegram to bis mukhtear at Mudhe* 
pttka informing him Jthat a rule had been 
gnmted. When the case was called on on 
the 90th the mukhtear showed the Magis- 
trate the telegram and prayed for a 
postponement. The Magistrate refused 
the applioarion, and although the accused 
fhnjya Narun Singh was absent, he pro- 
eeededto examine another witness and 
tiNHi he eommitted the ease nf the see- 
liohs for trial. 

This aetten of the Magistrate neces- 
'tdiafod a farther af^lication to this 
OtHxH, and a rule was issued *to show 
'gams why the commitment should not be 

^ hate BO beritatfoa in saying that 
HaH i’nllb Ihoald be made abeolute. 
hi {RBOtieeny no cause 'shown es 
tret rule. Withreepeottb 
ibe#epttty Mai^eiaate 
Ite nrrobg to omamit ^foijya 

hi fail absence, and he is 

kittle miuippriibon'- 


sion in saying that the SMrione JjndgO 
had ordered a ecmmitiBent. 

It was illegal to examine an additifflial 
witness in the absence of the accused. A 
postpopement should certainly have been 
granted on the 30th August in order <1) 
that the accused might have an oppor- 
tunity of croBs^amining the proeeoation 
witneesee with a view to obtaining, if 
possible^ a cancellation of the chargee, 
and (2; that the Magistrate might re- 
ceive the orders of this Court respecting 
the application for transfer. It was 
most injudicious of the Magfotrate to 
proceed with the case after he had been 
credibly informed that a rule had been 
issued by this court. His precipitate 
action indicates still further his bias 
against the accused. We would refer 
him to the observations of the learned 
Chief Justice in the case of Matneuari 
Ptrthad Narayan Sing* and another v. 
Empreet (1). 

We direct that the commitment of the 
accused to the Court of Session be 
(Quashed, and that the case be transferred • 
to the Court of the District Magistrate 
that he may either *deai with it himself, 
or transfer it to the Mi^strste of Supul 
or to some other Subojrdinate Magistrate 
of competent jurisdiotion. 

The witnesses for the proseoutioa need 
not be again examiued-iu-ohief, but the 
enquiry will be resumed from the point 
where that examination closed. 

H. P. C. Rtdte made abtdmtt. 

(1) 2 C. W. IN. 498 (1698). 
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PRIVY COUNCIL. 

[On ArFBAiv from thb Spbcial Court 
OP Lower Burma.] 

^ Moung Tha 

Lord Hobhouse. HNYiN,Defend- 

Lord Macnaghten. ant, Appellant, 

Lord Lindley. v. 

Sir Richard Couch. - Mati Thein 
Sir Henry De Villibrs. Myah and 
1 900. another, 

21, July. Plaintiffs, 

Respondents. 

Partnership m an nndei'tal'ing— Abandon- 
ment by laches-- Refusal to advance money in 
terms of agreement. 

That a mere refusal hy a partner in an 
undertaking to advance further sums foil' 
the purposes of the undertajdng in terms 
of the partnership agreement^ is not an 
abandonment hy him of the undertaking 
and does not amount to a dissolution of 
the partnership.. 

Even assuming that the suhject-matier 
of the partnership uas as precarious as a 
mining speculation^ it is a matter of in- 
ference to be drawn from the facts of each 
case whether or no there has been abandon- 
ment, or loss of interest hy laches. 

Norway v. Rowe (1) referred to. 

In taking accounls, it is not possible for 
a Court of Justice to allovf e.rpens€s to the 
accountable party, even though honestly 
incurred for the partnership, where, hy 
mixing up his private affairs with those of 
the partner ship, and by his omission to keep 
clear accounts of any hind, he has made 
it impossible even to conjecture what those 
expenses are. 

This was an appeal by the Defendant 
from a decree and judgment of the 

(1) 19 Vei. 144 (1812). 


Special Court of Lower Burma. The Res- 
pondents were the Tepresentatives of the 
Plaintiff who died in the course of the 
suit. 

On the 20th October 1885 the Plaintiff 
and Defendant who were residents of 
Moulmein, made a written agreement to 
advance Rs. 1,10,000 for obtaining a cer- 
tain quantity of timber which was lying 
in the Mhineloongyee forests and which 
was hypothecated and delivered by the. 
owner Moung Shoay Hpaw to the Defend- 
ant as security for advances made by him. 
The parties were to advance the amount 
and to bear further expenses in the pro- 
portion of three shares to the Plaintiff and 
two to the Defendant and the proceeds 
were to be shared in the same proportion. 
The timber said to be delivered to the 
Defendant was in Siamese territory at a 
great distance from Moulmein, and it had 
to be dragged to and launched upon the 
River Salween, down which it must travel 
some hundreds of miles before reaching 
Kado, where the loose logs could be cap- 
tured for their consigoees. 

Tn August 1886 the mortgagor of the 
timber died and the Defendant was de- 
clared hieT administrator in October 1886. 

On two subsequent occasions the part- 
ners advanced further sums oi Rs. 30,000 
and Rs. 20,000 respectively in the stated 
proportions. In March 1887 the Defend- 
ant required Rs. 10,000 more to meet 
expenses, but the Plaintiff declined to 
pay the two-fifths demanded of him. 

In 1896 the Plaintiff brought this suit 
to take the accounts and to wind tip the 
partnership. 

Mr, Haldane, Q, and Mr, McCarthy 
for the Appellant. * 

Mr. Cowell for the Respondents, 
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Moung Tha Hnyin V, Mah Thbin Myah. 

Their Lobgships' Judgmbnt was deli- 
vered by 

Lobd Hobhouse. — The Appellant in 
this case is the Defendant below. The 
Respondents are the representatives of 
the original Plaintiff, who has died in 
the course of the suit. His death has 
not in any way varied the matters of 
dispute between the parties, who may for 
present purposes be conveniently styled 
Plaintiff and Defendant throughout. 

On the 20th October 1885 the Plain- 
tiff and Defendant who resided at Moul- 
mein made a written agreement to ^wl- 
vanoe Rs. 1,10,000 for obtaining 4,4i5 
logs of teak timber which was therein 
stated to.be lying in the Mhiueloongyee'' 
forests and to have been hyjjothccated 
and delivered by the owner Moung Shoay 
HpaW to the Defendant as security for 
advances made by* him. The parties 
were to advance the amount and to bear 
farther expenses in the proportion of 3 
shares to the Plaintiff and 2 to the Defend- 
ant and the proceeds wore to be shared 
in the same proportion. In the next 
year the partners advanced Ks, 30,000 
more to the mortgagor in the same pro- 
portion. In point of fact the timber said 
to be delivered was in Siamese territory 
at a great distance from Moulmein, and 
it had to be dragged to and Jaunclied 
upon the River Salween, down which it 
must travel some hundreds of miles be- 
fore reaching Kado where the loose logs 
could be captured for their consignees. 

In August 1886 the mortgagor of the 
timber died, and the Defendant was de- 
oliared his administrator in the following 
botober. After that it was found that 
more^ money was wanted to recover 
the tirnheri and the partners provided 


Rs. 20,000 in the stated proportions. 
In March 1887 the Defendant required 
Rs. 10,000 more to meet expenses, and 
the Plaintiff declined to pay the t^-fifths 
demanded of him. The Defendant alleged 
in his written statement that the partner- 
ship was then dissolved by mutual consent. 

In 1896 the Plaintiff brought this suit 
to take the accounts and to wind up the^ 
partnership. The preliminary question 
was whether it had been dissolved in 
March 1887 ; and a separate issue was 
framed by the Judge of Moulmein to try 
that question. The Plaintiff denied that 
there was any dissolution, or any aban- 
donment by him of his interest in the 
concern, and said that he did not advance 
the money demanded because the Defend- 
ant would not render any account of his 
dealings with the last advance. The 
Defendant said that on the Plaintiff’s 
refusal he considered the partnership to 
be at an end ; that the Plain tiff gave no 
reason for refusal ; that he the Defend- 
ant made no further dmnand, and gave 
no notice to the Plaintiff that the part- 
nership was dissolved. Upon this evi- 
dence the Judge of Moulmein found that 
there had been no dissolution by consent ; 
and on 1st Juno 1896 he passed an order 
which declared that the partnership was 
dissolved as from that date, and ordered 
the Defendant as managing partner to 
file accounts. 

The Defendant raised the same ques- 
tion again after the accounts were takeui 
both in the first Court and on appeal 
in the Special Court of Lower Burma* 
But he raised it in a different shape ; 
not alleging mutual consent^ but relying 
on the laches of the Plaintiff, and his 
abandonment of the undertaking* There 
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was however no more evidence of express 
abandonment than of consent, and there 
was some evidence of the Plaintiffs sub- 
sequent intervention in the partnership 
affairs. "" So the Defendant had nothing 
to support his plea except the fact that 
the Plaintiff had declined to advance 
money in March 1887, and had left the 
management of the business to the 
♦Defendant, who filled three characters. 
He was mortgagee prior to the partner- 
ship, he was legal representative of the 
mortgagor, and he was managing partner. 

The special Court held that they could 
not infer abandonment, and they main- 
tained the judgment of the^ first Court 
on what they call this much-laboured 
and unsubstantial point. It has been 
laboured again with all the resources of 
able advocacy at this Bar ; but their 
Lordships have not been induced to 
doubt the soundness of the view taken 
by the Courts below. It is not necessary 
to enter again on an examination of the 
well-known class of cases exemplified by 
Norway v. Rowe (1). Even assum- 
ing in the Defendant's favour that 
the subject-matter of this partnership 
is as precarious as a mining speculation, 
it is a matter of inference to be drawn 
from the facts of each case, whether or 
no there has been abandonment, or loss 
of interest by laches. And there is no 
case, or at least none cited, in which the 
Court has held a partner to have lost his 
positioh on grounds so slender as those 
which exist here. 

On coming to take the accounts great 
difficulties were found. Besides the 
various characters filled by the Defendant 
another element of confusion a)]^peared. 

(l) 10 Vea. 144 (1812). 


He had dealings in timber peMlIar to 
himself in the same quarter as tho part* 
nership dealings, and on a larger leioale. 
His agent in the timber district was his 
brother Moung Galay who had indttbi* 
tably expended large sums of money, but 
on what account it was impossible to say# 
The Defendant says : — 

I instructed my clerk to make an 
abstract of all my payments to Moung 
Galay, no matter on what account* I 
cannot distinguish the account on which 
the money was spent without Moung 
Galay^s accounts. He never specific in 
his demands the purpose for which he 
wanted the money nor rendered accounts 
of his expenditure although I asked for 
them. I did not discharge him because 
he was my brother and I knew he would 
not cheat me. I carried on the partner- 
ship as though it were my own business 
and kept no separate account for it” 
,(Rec. p, 101). 

Moung Galay is dead and no accounts 
are produced as coming direct from him« 
Perhaps if there were any they would 
not make matters any clearer, for the 
Defendant tells us again : 

** I made payments to Moung Galay 
for my own business besides those for 
the partnership. Moung Oalay never 
rendered accounts since Wahso 
The account I have filed (Abstract 4) 
was made up from an account furniriiied 
by Moung Galay and returned to him. 
In his account the expenditure on 
business was not shown separately, but 
Moung Hpo Tsin and he want t^^ 
the accounts and ascerteined bad 

been spent on eacb (ReOi 

p. 100). - ( 

The Burmese year U52l 
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; fAthored from the doouments to cover 
par^ of the Christian years 1890*91. 
^9^ i^Abibit 9, Reo. p. 7). 

The clerk Moung Hpo Tsin was exa- 
Dpuned, and tells us : “I wrote accounts 
^marked * copy of Moung Galay’s accounts 
A and B.* Some of the entries were 
taken from Moung Galay’s accounts, 
and some from Defendant’s cash books.” 
Further he relates in cross-examination 
how Moung Galay brought an account 
book ; how he and the clerk picked out 
items which the clerk copied into a book ; 
bow the account so prepared was taken 
to Mr. Thompson who was advising the 
Plaintiff with reference to settlement of 
the partnership affairs; and how Mr. 
Thoihpson rejected the account as con- 
fused. ** The accounts now produced as 
copies of Moung Galay’s accounts were 
written to mak,e matters clear for the 
purposes of the dispute between Plaintiff 
and Defendant.” Further, he says that 
Moung Galay did some timber business 
for Defendant at Maihan. He also look- 
ed after Defendant’s business with Pah 
Taw and Pan Nyo, and others. About 
twp lakhs were sent up altogether to 
Moung Galay. In his demands he never 
specified the account for which the money 
was required. From 1252 when Moung 
Galay went up the second time it is 
impossible to distinguish tfab expenditure 
on the partnership business from the 
expenditure on other accounts.” (Bee. 
p.100). 

. From these statements it results that 
.:the accounts now put in are not those 
Jltej^by the Defendant nor those kept 

; hj Moung Galay. They are a hash of 
j^me books or papers belonging to Moung 
and of others belonging to the 


Defendant, and * of verbal statements by 
Moung Galay, put together for submis- 
sion to Mr. Thompson and rejected by 
him as confused, and a re-hash of the 
same with some subsequent items for 
the purposes of the suit. They are 
doubtless tendered in good faith, for no 
attempt is made by the Defendant to 
conceal their deficiencies or to oWim for 
them more authenticity than they possess. 

The accounts were referred to a Com- 
missioner, Mr. Bayly, whose report made 
in November 1897 shows that he went 
into the matter with much carl! There 
was little difficulty on the receipt side. 
On the other side, owing to the lack of 
accounH, and to the confusion between' 
the Defendant’s private business and his 
executorship business and the partner- 
ship business, the Commissioner found 
hhnself compelled to disallow nearly all 
of the claims disputed by the Plaintiff. 
Ho expressed an opinion that the Defend- 
ant was entitled to some reasonable 
allowance for the services of his agents 
and for the expenses of getting the 
timber and of litigation connected with 
it, and for interest on money advanced 
by him ; but he thought he had no 
authority to decide such matters, and so 
ho referred them to the Court. Subject 
to the Court’s decision ho found the 
Plaintiff entitled to Bs. 50,835 la. 5p. 
as his two-fifths share of the money re- 
ceived by the Defendant for which he 
has not accounted. 

On receipt of this report the Judge 
of Moulmein overruled some objections 
taken by the Defendant, among which 
were objections founded on the Plaintiff’s 
laches ; but as to the Commissioner’s re- 
commendations the learned Judge could 



THE CALOUTTl WEEKLY NOTES. t- 


iis 

Moung Tha Hnyin V , Mah Thicin Myah. 

iiot discover any more materials for 
guidance than were in the hands of the 
Commissioner. He found the Plaintiff 
entitled to Ks. 50,835 la. 5p., and then 
sent the case back to the Commissioner 
for the purpose of ascertaining the value 
of the assets in items 9 and 10 of “State- 
ment 3. Assets of the partnership ; ” 
and also to ascertain from the parties 
what allowance they agree (as there is 
no evidence and it is only by mutual 
agreement any allowance can be made) 
should be made for the services of the 
agents employed for the partnership 
business and for the expenses they (the 
agents) defrayed in “ ounging ” ^ut the 
timber belonging to the estate of the 
deceased debtor, and in connection with 
litigation in which the estate was involv- 
ed ; also the value of a set-off claimed 
by Plaintiff. (Hoc. p. 118). 

This further reference came to nothing 
because the parties could not agree. In 
reporting that result to the. Court the 
Commissioner added “ It is possible, I 
consider, for Defendant ,to give if he 
chooses full details of his own prifate 
work that was carried on by the partner- 
ship agents so as to enable me to allow 
a proper proportion of remuneration for 
the services of the agents in the partner- 
ship business ; but he has not done this 
although he has had ample opportunity 

both before me and the Court to do so, 
♦ 

nor has he furnished such particulars 
of the ounging work including the em- 
ployment of the partnership elephants 
as would also enable me to ascertain the 
cost of ounging the partnership timber. 
(Rec. p. 122). 

After some further discussions and evi- 
dence, and after making an arrangement 


about the lawsuit in Siam, the case was 
brought again before the Judge of Moul- 
mein who delivered a detailed judgment 
explaining why he could not vary the 
prior conclusions. He made a final 
decree in favour of the Plaintiff for Rs.* 
50,835 4a. 5p. with interest and costs. 

Oil appeal the Special Court took the 
same view% confirming the judgment on 
the same grounds as were indicated by 
the Commissioner and by the tw’o suc- 
cessive Judges of Moulmoin. Their Lord- 
ships have nothing to do now except to 
say that the Appellant’s counsel have 
wholly failed to persuade them that a 
Court of Justice can properly arrive at 
any conclusion more favourable to the 
Appellant. If it bo true, as is earnestly 
alleged on his behalf, that expenses 
honestly incurred for the partnership 
have been disallowed t© him, the answer 
is that by his own acts in mfxing up 
his private affairs with those of the 
partnership, and his omission to keep 
clear accounts of any kind he has made 
it impossible even to conjecture what 
those expenses are. Their Lordships will 
humbly advise Her Majesty to dismiss 
this appeal, and the Appellant must pay 
the costs. 

Solicitors : Messrs, A, H, Arnould d: 
Son for the Appellant. 

Solicitors ; Messrs. Michardson ds Co, 
for the Respondents. 

Appeal dismissed, 

C^ W. A. 
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Appbal prom Original Jurisdiction 
No. 12 OF 1900, 


Maolban, C. J. ' 
Prinsbp, J. 
Hill, J. 


Bhobonath Lahiri, 
Plaintiff, Appellant, 

V. 


1900. 

29, November^; 


llADHArROSAD LaHIRI, 
•Defendant, Ilespondent. 


Practice — Becurity for conta — Ihfay in ap- 
plying for seenrity. 


An application for security for costs 
already incurred and estimated costs of 
appeal should he made promptly, 

PooLBT’a Trustee v, AVhetuam (1) re- 
ferred to. 

This was an application on behalf of the 
Respondent for an order that the Plaintiff- 
Appellant do furnish security for the 
costs incurred in the original Court and 
the probable ^costs of the appeal. The 
appeal ip respect of which this applica- 
tion was made was on the Board ready 
for hearing. 

Mr, Garth for the Respondent. — The 
Appellant is a person of little or no means. 
According to his own counsel, when he 
applied for extension of time to file his 
paper-book, he had found difficulty in 
paying for the req^iisite stamps for de- 
positions. The Judge in the original 
Court had found that the suit was vexa- 
tious and frivolous. He belied upon 
Sankin v. Turner (2) and Ilarlock v. Ash- 
herry (3). The reason why he could not 
juake the application earlier was that his 
bill of costs had not been taxed until the 
26th of November. 

The Advocate-General (Mr, J, T, Wood- 
roffe, with him Mr, A, Chaudhuri) for 


m (1) L* R. 33 Ch. Div. 76 (1886). 
(2) L. R. 10 Ch. Div. 372 (1878). 
^ (8) L. R. 19 Clu Div. 84 (1881). 


the Plaintiff-Appellant. — Poverty has not 
been considered as sufficient ground for 
taking security, ife relied upon Maneckfi 
Limji Mancheifi v. Goolbai (4), Lahhmi 
Chand v, 6 at to Bai (H) and Jiwan 
Beg V. Bam Mai (6), in which the cases 
cited by Mr. Carth werb considered. He 
also relied on Khajah Assenoo Majoo v. 
Solomon (7) and llewetson v. Deas (8). 
Moreover there has been considerable 
delay in bringing forward the application 
and it should not now be granted. The 
application for extension of time was made 
as early as the 13th July 1900 and 
apparently the poverty of the Appellant 
was urged as one of the grounds why 
some extension should be allowed. The 
paper-books were filed in August and the 
Appellant has undergone all the cost of 
preparing for the appeal. The appeal 
was not frivolous, grounds having been 
certified by counsel who conducted the 
case in the Court below. Much weight 
should not be attached to the finding 
of the Judge, his judgment being under 
appeal. 

Mr, Garth in reply. 

The Judgments op the Court were as 
follows : — 

MacI/Ean, C. .T. — This is an application 
by the Respondent for security for costs 
already incurred in the lower Court and 
the estimated costs of the appeal. 

J udgment was giwen against the present 
Appellant on the 6th April last and on 
the 14th of May the Appellant filed his 
memorandum of appeal. On the 13th 
of July he obtained from this Court one 

(4) I. L. R. 3 Bom. 241 (1878). 

(6) 1. L. E. 7 All. 842 (1886). 

(6) I. L. R. 8 All. 208 (lS86). 

(7) L L. R, 14 Cal. 633 (1887). 

(8) I. L. It. 21 0 a1» 626 (1894). 
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month’s further time to file his paper- 
book and he Bled it on the 13th of 
August last. It was not until the 19th 
of*this month that the present application 
was made. 

The Appellant urged that the applicant 
has not been suBicicntly prompt in 
making his application and that under the 
circumstances it should not be granted. 

The grounds for the application are 
based upon the poverty of the Appel- 
lant and the fact that the J udge in the 
Court below has stigmatised the suit as 
one of a vexatious character and one 
which ought not to have been brought. 

In the view 1 take of the matter it 
is unnecessary to express any opinion 
upon the question whether if the applica- 
tion had been made with more prompti- 
tude it would have been granted. 

It is clear, upon the authorities in 
the English Courts, that the application 
should be made promptly and in this 
respect the Courts in India may fairly 
follow those in England, 

In the case of Pooley^s Trustee v. 
Whetham (1), Lord Justice Cotten laid 
down the rule in these terms : — ** The 
rule has always been that applications for 
security for costs must be made promptly, 
not only on the ground that the Res- 
pondent should apply for security for costs 
before he incurs them, but on the ground 
that it is unreasonableibhat security should 
not be applied for till the applicant has 
incurred the costs of the appeal, whether 
they have been paid by himself or by his 
solicitor.” This view has been accepted 
in many other cases. 

In the present case the Appellant had 
already incurred all the costs of preparing 


the paper-book, and it is only at the last 
moment when the appeal is aetbally on the 
Board that the present application is 
made. 

The learned counsel for the a^dioMit 
says that he could not properly make 
his application until the •costs had been 
taxed, which was not until the 26th of 
September. That argument is fallaoious, 
because the application is not based upon 
the mere non-payment of these costs, — 
to recover which no attempt has appa- 
rently been made, — but upon the alleged 
general poverty of the Appellant and the 
vexatious nature of the suit, and both 
these facts were within the knowledge 
of the applicant long ago. 

In my opinion the application should 
have been made with much more prompt- 
ness, and following the rule which 
obtains in England I do not think that 
it would be right at this late stage to 
grant it. 

Under these circumstances the appli- 
cation is dismissed with costs, which will 
be set off against the costs which the 
Appellant has been ordered to pay by 
the Court below. 

PaiNSBP, J. — I am of the same opinion* 

Hill, J. — I jalso am of the same 
opinion. 

Bahu Manik Lai Seal, Attorney for the 
Appellant. 

Messrs* Orr^ Sohertson dc Burton^ Attor- 
neys for the Kespondent. 

Applioatitm refused. 

S. E. D. 


(1) li. R. Oh. Bit. 76 (1886). 
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ICnrZL APPELLATE JUBISDICnON.] 

ApFBAii FBOH Appellate Decree 
No. 698 OF 1898. 


Maclean, C. J. 
Banbbjee, J. 
1900 . 

4, April. 


^ PiJRADDI N ASKAR, 
Defendant, Appellant, 

V. 

Ambika Churn 
Mitter, Plaintiff, 
Kospondeiit. 


Bengal Temincy Act ( 17 // o/ J 8 H 5 \ m\ 
H 8 ^ cl. (b) — Rent suit^ issue in — Plainty 
whether to co^itain extent and boundaries of 
the lands. 


In a suit for recovery of rent where the 
allegation was that the Defendant held a 
tenure consisting of G1 odd highas of land 
within •certain houndai ies as specified in 
the plaint and the defence was that the 
area was only 36 bighas within certain 
boundaries as mentioned in the written 
statement at a certain rate of tent per 
bigha^ and the lower Appellate Court 
decreed the suit without deciding the ques- 
tion as to the area of the lands and keeping 
the question open : 


Held — That the decision of ihe Sub- 
ordinate Judge was correct and did not 
contravene the provisions of sec, 
cl, (b) of the Tenancy Act, 

Per Banbbjee, J. — That in a rent suit 
it is not absolutely necessary for the 
Plaintiff to give the extent and boundaries 
of the lands in respect of which rent is 
claimed where there is any difficulty in 
giving those particulars and that in such 
cases it is enough if a description sufficient 
for identificatimi is given. 


That the Court is not bound in every 
euitjor arrears of rent to determine the 
esekni and boundaries of the Defendant's 
dirng or tenure* 


Bhai Chal Nasya V. Sbaie: Shah*> 
NUYASi Mahomed ( 1 ) and Rash Dhabt 
Gupe V, Khakon Singh ( 2 ) distinguished 
and explained. 

This was an appeal preferred on the 
6th of April 1898, against the decree of 
Babu Kajendra Kumar Bose, Sub-Judge 
2nd Court of Zillah 24-Pergunrmhs, dated 
the 22nd December 1897, reversing the 
decree of Babu Bopin Chandra Chatterji, 
Muusif, 4th Court, at Diamond Harbour, 
dated the 30th of June 1897. 

The suit out of whicli the present 
appeal arose was brought by the Plaintiff 
for recovery of rent on the allegation 
that tho Defendant hold under the Plain- 
tiff in one plot, 61 bighas 1C cottas 15 
chittaka of land as per boundaries given 
at foot of the plaint, standing in the 
name of Sadan Naskar, at a yearly rent 
of lis 129-8 aus. G gds. as gor-mourashi 
and gor-mokurari tenant. Amongst other 
matters the following objection was taken 
in the WTitten statement which will 
appear from tho 5th para, which was as 
follows : — 

“The Plaintiff has not given tho actual 
boundaries of tho land in suit. I beg 
to state jiorein, in schedule {ka\ tho 
boundaries of the land and jama^ held 
by me, standing in the name of my 
father, Sadan Naskar, so that the same 
may be treated as a part and parcel of 
this written statcjnent. Save and except 
the lands comprised in those boundarieSi 
there is no Qthor land standing in the 
name of Sadan Naskar. The area of 
the said lauds is 35 or 36 bighas. It is 
not 61 bighas 16 cottas 16 chittaks as 
alleged by the Plaintiff.” 

The Defendant gave boundaries of 6 

(1) 1 a W. N. 152 (1894). 

(2) LL.R. 24 Calm (1897)* 
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plots of land comprised of 36 biglias 
which he said ho hold under the Plaintifi* 
at a yearly rental of Rs. 2-1 an. 10 gds. 

The following was the sixth issue in 
the case. 

Whether the Defendant holds under 
the Plaintiff the land specified in tho 
plaint at the rate of rent per annum 
claimed. 

Tho Mimsif held that the issue ought 
to be as was framed above, whether the 
Defendant held under the Plaintiff the 
land specified in tho plaint at the rate 
of rent per annum included and that the 
onus was upon the Plaintiff to prove 
that the Defendant held such land. 
Upon discussing tho evidence he was of 
opinion that the Plaintiff had failed to 
shew that tho Defendant held the Jama 
for the land specified in the plaint. The 
Plaintiff preferred an appeal and tho 
Subordinate Judge decreed the suit and 
appeal and was of opinion that tho cpies- 
tion as to tho quantity of land held by 
the Defendant ought to be left open. 

On this point he made the following 
remarks : — 

Now at the outset, it is to be remarked 
that there is no satisfactory and reliable 
proof on either side as to the quantity of 
land and the number of plots actually 
comprised in the holding, standing in the 
name of Sadanand Naskar which is now 
held occupation of by the Defendant, or 
what the boundaries of those lands are. 
For the purposes of the decision of this 
case, it is not necessary to decide that 
question which is left open between the 
parties. That the Defendant is possessed 
of the holding standing in the name of 
his father in succession to his father, is 
admitted on both sides. The main dis- 


pute is as regards the amount of rental 
w^hich the Defendant is 'liable to pay in 
respect of that holding. But it is to be 
observed that it was fixed in the two 
prior suits for rent brought in respect of 
this holding, of which the first, No. 318 
of 1885, was against the Defendants 
father and tho second against the De- 
fendant himself, that the rental payable 
was Ils. 129-8 ans. 16 gds. per annum.” 

Boidya Nath Dutt (for Bahu 
Bam Kissen Banerjee) for the Appellant. 

Bahu Sditoda Churn Mitt&r for the 
llespondent. 

The J UDGMBNT OF THE COUBT WOS aS 
follows : — 

Maclean, C. J — I do not think there 
is any ground for this appeal. All that 
the "Court below has done is to give the 
Plaintiff’ a decree for the rent of the 
holding which formerly stood in the 
name of the Defendant's father, and in 
respect of which the rent has been found 
in two previous suits ; one, between the 
Plaintiff and the Defendants father, and 
the bther, between the Plaintiff and the 
Defendant himself. It has also been 
found by the learned Subordinate Judge 
that nothing has been shown on the part 
of the Defendant which would warrant 
him in holding that a less amount Of 
rent than that decreed to the Plaintiff is 
payable in respect of the holding in suit. 

The question of the number of bighas 
included in the holding has been lelPt 
open. 

With respect to the argument under 
sec. 148 of the Bengal Tenancy Act, 

1 do not think there is anything in the 
judgment of the learned Subordinate . 
Judge which in any degree contravei^": 
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the provisions of that section. The 
judgment to my mind is quite right, 
and this appeal must be dismissed with 
oolts« 

Banerjbe, J, — I am of the same 
opinion. The contention of the learned 
vakil for the Appellant, who w’as the 
Defendant in the suit, is, that the lower 
Appellate Court is wrong in giving the 
Plaintiff a decree without determining 
what the area of the Defendant’s holding 
is, when cl. (b) of sec. 148 of tlic 
Bengal Tenancy Act requires that the 
plaint shall contain a Ktatenicnt of the 
extent ^nd boundary of the land held 
by the Defendant ; and m support of 
this contention, two cases were relied 
upon, !Bhai Chal Naf^ya v. Ska Ik Sham- 
nuyasi Mahomed (1) and JRush Dhary 
Gope V. Khakon Smgh (2). 

No doubt it is true that cl. {h) of sec. 

148 of the Bengal Tenancy Act requires 
that the plaint should ordinarily give 
a statement of tlie extent and boundaiies 
of the land held by the Defendant, hut 
cl. {h) further provides, “ or where the 
Plaintiff is unable to give the extent 
or boundaries, in lieu thereof a descrip- 
tion sufficient for identification.” 1'hat 
indicates that it is not absolutely neces- 
sary for the Plaintiff to give the extent 
and boundaries of the lands in respect 
of which rent is claimed where there is 
any difficulty in giving those particulars ; 
and that in such cases, it would be 
enough if in lieu of giving the extent or 
boundaries of the land, a description 
sufficient for identification is given. It 
oanuot, therefore, be said that the Court 
is bound in every suit for arrears of rent 


to determine the extent and boundaries 
of the Defendant’s holding or tenure. 

In the present case, there is a sufficient 
description given for the identification 
of the Defendant’s holding, the descrip- 
tion being that it is tlio holding that 
stood in the name of the Defendant’s 
father, Sadan Naskar. The Defendant 
does not say that ho does not hold the 
land which formed the holding of his 
father, Sadan Naskar. Nor does he say 
that, in the present suit, the Plaintiff has 
imduded any other holding of his; he 
merely disputes the corrocinoss of the 
area given. In that state of things, 
when the amount of rent was determined 
in a previous litigation, the Court of 
Appeal below was quite right in giving 
tho Plaintiff a decree according to the 
amount previously determinod, leaving 
the question of area open. 

As for the two cases cited, the facts of 
those two cases wore very different, and 
there was a real necessity in those cases 
for tho determination of the extent and 
boundaries of the Defendant’s holding. 
Thus, in the case of Bhai Chal Nanya v. 
Shaik Shaianuytisi Mahomed (1) this is 
what is said in tlic judgment. “ Having 
regard to tho pleadings, tho Plaintiffs 
claiming a certain rent as payable in res- ’ 
pect of certain lands mentioned in the 
plaint and the Defendants denying the 
occupation of these lands at the rents 
alleged by Plaintiffs and admitting that 
they held other lauds at different rents, 
the Court of first instance was, we think, 
quite right in holding that the point for 
decision was whether the Defendants 
held the lands set forth in the plaints 
under the Plaintiffs’ vendor at the rent 


(1) 1 C. W. N. 162 (1894). 

(S?) I. L. R. 24 Cal. 433 (1897). 


(1) 1 C. W. N, 152 (1894). 
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specified and the lower Appellate Court 
was wrong in holding that the issue set 
down by the first Court was not the 
proper issue to be tried.” 

So also in the other case it was not 
merely the extent, but the situation of 
the Defendants’ holding that forjned one 
of the questions raised in the case, and 
the Court thought that that matter ought 
to be settled before any decree was made. 

S. C. S. Appeal dismissed, 

[CIVIL APPELLATE JURISDICTION.] 

Appeal prom (3rdeu 
Nos. 22 AND 23 OP 1900. 

Umakant Roy, Decree- 
Rampini, J. holder, Appellant, 

Pratt, J. v, 

1900. Deno Nath Sanyal, 

26, June. Judgment-debtor, 

Respondent. 

Code of Civil Procedure {Act XIV of 
1882), secs, 31 f 312, BS8, 244 (c)--- Allega- 
tion of fraud against decree-holder, without 
any attempt to prove the same — Irregu- 
larity in the puhlishing or conducting of the 
sale, question oj — Second appeal. 

A mere allegation of jraud in an appli- 
cation under sec. 811 of the Code of Civil 
Procedure without any attempt in any way 
to substantiate it cannot give a right of 
second appeal in a case which would not 
otherwise have arisen, 

Nava Kumar Roy v. Colam Ciiunder 
Dey (1), Abhoya Dassi v, Pudmo Luchun 
Mondol (2), Daivanayagam Pillai v, 
Eangasami Ayar (3) followed. 

Rojoni Kant Bagchi v, Hossain Uddin 
Ahmed (6) explained and distinguished. 

(1) I. L. K. 18 Cal. 422(1891). 

(2) I. L. R. 22 Cal. 802 (1896). 

(3) I. L. R. 19 Mad. 29 (1894). 

(0) 4 C. W. N. 588 (1899) 


This was an appeal preferred on .the 
18th of January 1900, against the order 
of W. H. Vincent, Esq., District Judge 
of Burdwan, dated the 5th June of 1#99, 
affirming the order of Babu Basanta Ku- 
mar Chose, Munsif of Katwa, dated the 
2nd December 1898, 

- This appeal arose out of some proceed- 
ings .in execution in which a sale was 
lield at the instance of the Decree-holder- 
Appellant at which the decree-holder 
himself was the purchaser. The judg- 
ment-debtor applied under sec. 311 of 
the Code of Civil Procedure to have the 
sale set aside *on the ground qf irregu- 
larity in the publishing of the sale 
proclamation and the conducting of the 
sale and in that application he also alleged 
fraud on the part of the decree-holder. 
No attempt was, however, made to subs- 
tantiate the allegation of fraud. The 
sale was set aside by the Munsif on the 
ground of irregularity in the conducting 
and publishing of the sale under sec. 312 
of the Code of Civil Procedure. On 
appeal the District Judge upheld the 
order of the Munsif. 

Against these orders the present appeal 
was preferred. 

The arguments addressed to the Court 
and the cases cited appear from the 
judgment. 

Babu liar a Kumar Mitter for the Ap- 
pellant. 

Dr, Asuiosh Muhherjee and Bahu 
Mohendra Nath Roy for the Respondent. 

The JuDGMBNT OF THB CouRT was as 
follows : — 

This is a second appeal against an 
order under sec. 312, 0, P. C., setting 
aside a sale, 
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A pToIiminarj objection has been taken 
that no second appeal lies. From the 
final clause of sec. 688 this would appear 
to ^be correct and the cases of J^ava 
Kumar jRoy V, Oolam C/iunder Dey (1), 
Ahhoya Dassi v. Ptichno Luchun Mondol 
(2), Daivanayagavi Pillai v. liangasami 
Ayar (3) support this view. • 

On the other hand, on behalf of the 
Appellant it has been contended with the 
view of bringing this case within tlie 
rulings of this Court in the cases of 
Bhuhun Moliun Pal v. Nonda Lnl Dey 
(4), Nemai Chand Kanji v. Denonath 
Kanji (5) and Jiojoni Kant Bagchi v. 
liossain Uddin Ahmed (6) that the Res- 
pondent judgment-debtor made an allega- 
tion of 'fraud against the docree-holder in 
his petition for the setting aside of the 
sale, and therefore that the order passed 
was one under sec. 244, and a decree, 
and accordingly a second appeal does lie. 

It appears that an allegation of fraud 
was made in the judgment-debtor^H 
application for the setting aside of the 
sale j but, as the Muiisif says, no attempt 
was made to })rove it. The application 
was therefore dealt with both before the 
Muhsif and the J udge as one under sec. 
311. In these circumstances we consi- 
der that •no second appeal lies. The 
order of neither of the lower Courts 
disposes of any other question than 
questions of irregularity in the publishing 
or conducting of the sale. Hence it can- 
not be an order under sec. 244 (c), or a 
dectee, and so there can be no second 

(1) I. L. R. 18 Cal. 422 (1891). 

(2) I. L. H. 22 Cal. 802 (1895). 

(8) I. L. R. 19 Mad. 29 (1894), 

(4) I. L. R. 26 Cal. 324 : s. o. 8 C. W, N. 

399 (1899). 

• (5) 2 a W. N. j591 (1898). 

4 0, W. N. 638 (1899). 


appeal. It cannot be, we think, that an 
applicant under sec. 311 by making 
a more allegation of fraud in his petition 
without attempting in any way to subs- 
tantiate his allegation can give a right of 
second apj)eal in the case which would 
not otherwise have arisen. 

The Icariied pleader for the Appellant 
liowevcr relies on a passage in the judg- 
ment in Rojnni Kunt liagchi v. Ilossain 
Uddin (0) in which it is said : — “ We 
think it may be gathered from those deci- 
sions that when a judgment-debtor applies 
to bavc an execution sale set aside, alleg- 
ing circumstances which, if found in his 
favour, would amount to fraud on the 
part of tlic decrco-boldcr and the auction- 
purchaser, the case comes under sec. 244.” 
As to this we would say, firstly^ that we 
do not think the learned Judges who 
decided this case meant to lay down that 
a inero allegation of fraud without an 
attempt to prove it would be sufficient 
to bring the case under sec. 244. 
They must have meant that allegations 
of frnud supported by evidence of some 
sort would do so. Secondly^ if this be 
what they meant, then it is not supported 
by the cases referred to by them, in all 
of which an endeavour was made to prove 
the acts of fraud alleged. Thirdly^ the 
observation is at the best but an obiter 
dictum^ for in the case in which it occurs 
it was held that the act alleged to be 
fraudtdent did not amount to fraud and 
that conseqticntly no second appeal lay. 

This appeal is accordingly dismissed with 
costs — 2 gold mohurs. The order in this 
case also governs appeal from order 
No. 23 of 1900. 

II. P. C. Appeal di$mt$Bed, 

(6) 4 aw. N. 638(1899). 
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[CIVIL APPELLATE JURISDICTION ] 

Appeal fiiqh Appellate Dborbb 
No. 2321 op 1898. 

Patit Sahxj, Defendant 
Rampini, J. No. 1, Appellant, 

Pratt, J. v. 

1900." Hari Mahanti and 

3, July. others, Plaintifls, 

Respondents. 

Landlord and Tenant Act (Z of 1859 ) — 
Sahy setting aside of^ by an ^unregistered tenant 
— Mamtainahility of suit, 

A private purchaser of a tenure who 
has not registered his name in the land- 
lord's sherista (office) and has not been 
recognized hy him^ has no locus standi to 
bring and maintain an action to set aside 
a sale held in execution of a decree for 
arrears of rent obtained against the regis- 
tered tenant. 

The non-attachment and non-proof of 
publication of the sale proclamation is no 
ground for setting aside a sale under Act 
X of 1859, 

This was an appeal preferred on the 
29th of November 1898, against the 
decree of W. B. Brown, Esq., District 
J udge of Zillah Cuttack, dated the 29th 
of August 1898, confirming the decree 
of Babu Kissori Lai Sen, Munsif of Puri, 
dated the 29th of March 1898. 

The facts of the case are as follows : — 

It was alleged that the property in 
suit originally belonged to Defendant 
No. 2 ; he transferred portions of the 
same to Defendant No. 3 and the father 
of Defendant No. 4. Defendant No. 2 
and his vendees afterwards ^vanted to sell 
their interests in the said property ; 
Defendant No. 1 offered to purchase the 
same but at an insufficient price. It was 
sold, however, to the Plaintiffs under 
different deeds of transfer for an aggre- 


gate price of Rs. 476. The property 
was situated within Satis 
which Defendant No. 6 was entitled to 
receive rent, Defendant No. 6 was the 
tehsil amin of Defendant No. 6, and 
Defendant No. 7 was his am-imdshteari 
Defendant No. 1 brought the Defendant 
No. 6 under his influence, caused a suit 
< for rent for Rs. 19-13-3 to be instituted 
against Defendant No. 2 under Act X 
of 1859, and obtained an ex parte decree; 
and in execution of that decree the said 
property was brought to sale without 
actually publishing any sale proclamation, 
etc., and was purchased by Defendant 
No. 1 for Rs. 75 on the 21st of Decem- 
ber 1896 ; that the said rent decree and 
all subsequent proceedings thereon were 
the result of collusion amongst ‘Defend- 
ants Nos. 1, 2 and 6, and that the sale 
was null and void as against the Plaintiffs, 
and that the Plaintiffs were entitled to get 
the sale set aside on payment, to Defend- 
ant No. 5 the arrears of rent due. 

Upon these allegations the Plaintiffs 
brought this suit for (1) declaration of 
their title by purchase to the said 
property ; (2) for sotting aside the sale 
aforesaid ; (3) for confirmation of their 
possession thereto or for recovery of 
possession in case Defendant No. 1 
obtained possession thereof incthe mean- 
time ; (4) to get the decree for rent 
obtained by Defendant No. 5 paid by 
Plaintiffs ; (5) for costs ; and (6) for re- 
covery of the purchase-money in case 
Plaintiffs failed to get the property. 

Defendant No. 1 alone contested the 
suit. 

The first Court found (1) that the 
Plaintiffs were not entitled to a declara- 
tion, of their right by purchase as j^iey 
had not registered their names in 
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lotndlord’^ shert$ta ; (2) that the sale at 
which the Defendant No» 1 purchased 
was invalid ; (3) that the Plaintiffs were 
not entitled to a decfee for confirmation 
of possession, and (4) that the Plaintiffs 
could not be declared entitled to pay the 
decree for rent which the Defendant* 
No. 5 had obtained against the Defend- 
ant No. 2. 

The Defendant No 1 appealed to the 
District Judge and before him it was 
argued that the sale under Act X of 
1859 was a good sale, but the Judge 
considered it to be null and void (1) 
because the sale proclamation had not 
been duly published ; (2) and because 
the decree was not obtained by a co- 
sharer and should, therefore, have been 
executed in the mode prescribed by the 
^ Civil Procedure Code, and as there was 
no attachment in this case the sale was 
invalid on that ground also. 

* Thereupon this second appeal Avas pre- 
ferred by the Defendant No. 1. 

Badu TJmalcali Mukhtrjtt for ' the 
Appellant. 

Bahu Monmohan Dutt for the Res- 
pondent. 

The Judgment of the Court was as 
follows : — 

In this suit the Plaintiffs site to have 
it declared (1) that a sale under Act X of 
1869 of a certain under-tenure at which 
the Defendant No. 1 purchased it, be 
declared null and void ; (2) that the Plain- 
tiffs have a good title to the tenure, and 
(3) that their possession of the same be 
eonfitmed^ 

Sfha tenure originally belonged to the 
D^e^dant No. 2 who sold portions of 
Defendant No. 3 and the father of 


WEEKLY NOYES. 

Defendant No. 4. The Plaintiffs subse- 
quently purchased it for Rs. 475 but they 
never got their names registered in the 
Jandlorcrs sheinsta. 

The landlord who is the Raja of Puri 
then sued the original tenant, Defendant 
No. 2, got a decree and in execution 
put the tenure up to sale, at which it 
was bought by Defendant No. 1. Hence 
this suit. 

The first Court found (1) that the 
Plaintiffs were not entitled to a declaration 
of their right by purchase, for they had 
not registered their names in the land- 
lord's sherista ; (2) that the sale at 
which the Defendant No. 1 purchased 
was invalid ; (3) that the Plaintiffs were 
not entitled to a decree for confirmation 
of possession, and (4) that the Plaintiffs 
could not be declared entitled to pay the 
decree for rent which the Defendant 
No. 5 had obtained against the Defend- 
ant No. 2. 

The Defendant No. 1 appealed to 
the District Judge. Before him it seems 
to have been argued that the sale under 
Act X of 1 859 was a good sale but the 
Judge considered it to be null and void 
(1) because the sale proclamation had not 
been duly published, (2) because the 
decree was not obtained by a co-sharer 
and should therefore have been executed 
in the mode prescribed by the Civil 
Procedure Code and as there was no 
attachment in this case, the sale would 
seem to be invalid on that ground also. 

The Defendant No. 1 appeals and on 
his behalf it has been contended that 
the want of attachment and sale pro^ 
clamation arc mere irregularities which 
do not vitiate the sale. We are inclined 
to take this view of the matter, The 
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non-attachment and the non-proof of 
publication of the sale j)roclamation 
might be -very serious matters, if this 
were an application under sec. 311, 
C. P. C. But this is not such an appli- 
cation and we do not think that the 
Plaintiffs can have the sale set aside on 
the ground of such irregularities. There 
is no provision in Act X of 1859 which 
entitled them to have the sale set aside 
on such grounds. 

But there is a more serious objection 
to the suit and that is that on the 
Munsif’s findings, the Plaintifis are no- 
body. The Munsif has refused them 
the declaration sought for by them as 
to their title by purchase. The Plaintiffs 
have been held not to be tenants of the 
land, for they have not registered their 
names in tha landlord's she^'istOj and have 
not been recognised by liim. They have 
therefore no ioctts standi and no right 
to impugn the Defendants^ purchase of 
the jote; see SJmm Chand Koondoo v. 
Brojo Nath Pal Choudhry (1). 

Their suit should therefore be dis- 
missed. 

For these reasons we decree this appeal 
and dismiss the Plaintiffs’ suit. 

This order carries costs in all Courts, 

H. P. C. Appeal allowed* 

, (1) 21 W. 11. 94 (1873). 


[CIVIL APPELLATE JURISDICTION.] 

Appeal prom Appellate Dbobee 

No. 1419 OP 1898. 

* 

Hiramoni Dassi, wife of 
Promotha Nath OuptOi 
and Khettarmoni Dassi| 
minor, by her husband 
Kunja Behari Das, 
Defendants, Appellants, 

V, 

Radha Churn Kar, 
Plaintiff, Respondent. 

Partitimi Act {IV of 189S), sec. ^ — Preti- 
minary decree— Order for sale — Civil Proce^ 
dare Code {Act XIV of sec, 896, 

Where in a suit for partition •a Comr 
missioner appointed under sec, 896, 
C, P, C,, to make a partition after the 
preliminary decree had been passed, sub- 
mitted a report and the Court on consi- 
deration of the report was of opinion that 
the property could not be conveniently 
partitioned, and then passed an order for 
sale of the property under the provisions of 
sec, 2 of the Partition Act, (IV of 1893) : 

Held — That the Court could pass an 
order under sec, 2 of the Act for sale of the 
property, and the fact that a preliminarp 
decree had been passed was no, bar to his 
proceeding under that section. 

This was an appeal preferred on the 
2l8t of July 1898, against the daof^ of 
B, B. Newbould, Esq., Officiating District 
Judge of Zillah Sylhet, dated the 22iid 
of April 1898, affirming the decree of 
Babii Hari Prosad Das, Munslf, 1st Courti 
at Sylhet, dated the 5th of March 1898. 

The suit out of which the present 
appeal arose was one for piartition. After 
the preliminary decree had been pi^0d 
the first Court appointed a Commisiinbl^ 


Macpherson, J. 
Stevens, J. 
1899. 

8, December. 
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under sec. 396, C. P. C., to make a 
partition. Upon reading the Commis- 
sioner’s report and after hearing the 
parties the first Court held that the 
partition proposed by the Commissioner 
was not equitable, as the land which 
was the subject-matter of the suit was 
very small, and could not be con- 
veniently partitioned ; and as neither of 
the parties lived within the premises, the 
first Court held that the best course to 
follow was to sell the property to the 
highest bidder and divide the proceeds 
between the parties under sec. 2 of Act 
IV of 1893 ] the Court therefore ordered 
that the property be sold. Upon appeal 
the lower Appellate Court iiplield this 
order and passed the following judg- 
ment : — 

The lower Court in partition Kuit granted 
a decree for •partition and under sec. 396, 
C. P. O.*, appointed an Amin as Commiasionor 
to make a partition. On the Commissioner’s 
report being reviewed the lower Court did not 
consider it equitable and as it appeared that 
the land could uot conveniently be partitioned 
it passed an order under sec, 2, Art IV of lb93, 
ordering the sale of the property. The Appel- 
lants’ pleader contends that in passing such an 
order the lower Court exceeded its poweis on 
the ground that sec. 396 only provides two 
alternatives to the Court issuing the commission,, 
namely, eitliA* to quash the report and issue a 
new comthission, or to pass a decree in accord- 
ance therewith. With regard to the o«der under 
sec. 2, Act IV of 1893, the Plaintiff’s pleader 
contends that that section only provides for an 
order for the sale of the property as an alterna- 
tive to a decree for partition and that as a 
decree for partition has actually been passed 
the lower Court cannot now cancel that decree 
and order a sale of the property. In my 
opinion neither of these objections can be 
allowed. If Act IV of 1893 does give the 
lower Court power to do what it has done it is 
of course immaterial that there should be no 
mentis of such power in the Civil Procedure 
Code wWoh was passed long previously. I can- 
hot with the Appellants’ pleader that the 


fact that the preliminary decree for partition 
has been passed is any bar to the lower Court 
having power to order the proi>erty to be sold. 
The word ‘‘ whenever ” at the commencement 
of the section seems to me to cover any stage 
of the proceedings. I cannot agree that the 
order for sale is an alternative to a decree for 
partition. It seems to nie rather a method by 
* which the decree for partition may be carried 
into effect. Until the Commissioner’s report 
was received the lower C’ourt was not in a 
jK)sition to know how the partition could l)est 
l»e effected and Act IV of 1893 would lose a 
great |)art of its value if the Court could not 
act on it after obtaining this fuller information. 
A^fth regard to the merits of the order it seems 
to me a i>erfectly reasonable one. 

I therefore uphold the order of the lower 
Court and dismiss the appeal with costs— 
pleader’s fee Us. 4 only. 

From this decision the Defendants ap- 
pealed to the High Court. 

Bahu Hartndra Narain Mitter for the 
Appellant. -—The term “ beneficial ” in 
sec. 2, means beneficial in a pecuniary 
sense — vide Drinkwater v. Ratcliffe (1), 
under sec. 3 of the English Partition 
Act, 1868 (31 and 32 Viet,, c. 40). Rer 
Sir G. Jessel, M. li. — The findings are 
not sufficient to justify an order under 
the section. ThejCourt was not compe- 
tent to proceed under sec. 2 at that 
stage of the case. 

Badu Tara Kishore Chaudhuri for the 
llespondout. — The facts as disclosed in 
the report are sufficient to justify such an 
order. The fact of a preliminary decree 
having been passed is no bar to the 
Court passing an order under sec. 2. 

The Judgment op the Court was as 
follows : — 

This is an appeal from a decree in which 
the first Court, under sec. 2 of the Parti* 
tion Act (IV of 1893), made an order for 
the sale of the property to be pa^rtitioned, 
(1) L. R. 20 Eq. 62S, 533 (1875). 
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That docreo has been alhnnod on appeal 
by the District Judge; and this second 
appeal is now preferred. 

It is said that sec. 2 of the Act referred 
to does not apply to this case in which a 
preliminary decree for partition has been 
made and that it c in only come into*' 
operation in those cases in which there 
has been no such decree. We see no 
reason, liaving regard either to the langu- 
age of the section or to the scope of the 
Act, to put this limited constructiQU 
upon it. There is a great difference 
between a decree directing a partition to 
be made and a decree confirming a parti- 
tion which has been made and approved 
of by the Court. The Court in making a 
decree for partition merely deals with 
the rights <)f the parties and their 
interests in the properties to be parti- 
tioned. It is not then in a position to 
consider in any way the nature of the 
partition which could or should be made. 
That is a matter with which it deals in a 
later stage of the case wdien effect is 
being given to the order for j>artition. 

Then it is said that the Courts below 
have not strictly complied with the 
provisions of sec. 2 ; and that no facts 
or circumstances have been found which 
would justify the order for sale. It 
appears that the Amin who was deputed 
to make a plan of the land to bo parti- 
tioned submitted a scheme for the 
approval of the Court. The Munsif dis- 
approved of the scheme as one which 
would be very unfair to at least one of 
the two persons interested. Then he 
says, referring to the map, and report of 
the Amin, and having before him the 
statements of the parties, that the land 
which is the subject of partition is very 


small, that it cannot conveniently be 
partitioned,* and that the best course is, 
as one proposed by one of the parties, a 
person who holds a ^th share of the land, 
to sell it to the highest bidder. The 
size of the land and the nature of it, 
as disclosed in the Amines map, might 
very reasonably have led the Munsif to 
the conclusion that the land could not 
be conveniently partitioned. The Munsif 
certainly did not in terms say that a sale 
would be more beneficial for all the share- 
holders ; but (assuming that “beneficial” 
means beneficial in the pecuniary sense), 
he docs say that that is the best course, 
and we must lake this to mean the best 
course, for all the parties, that* could be 
followed having regard to their pecuniary 
interests and all the circumstances of 
the case. We cannot, therefore, say that 
there was anything defective in the 
finding of the Munsif. It is not clear 
to what, if any, extent the Munsifs 
decision on this part of the case was 
challenged before the District Judge. 
The latter sets out the particular grounds 
that were urged before him, but says 
nothing as to any exception being taken 
to the order on its merits. He does, 
how^ever, say that on the merits the order 
seemed to him a perfectly reasonable one. 
There is, therefore, no reason to suppose 
that any injustice has been done, and we 
also think that this is not a case in which 
we are in a position to interfere on 
second appeal. 

The appeal is dismissed with costs. 

Appeal dumissed^ 

s. c. s. 
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Rev. No. 331 of 1900, 


PRINSBP, J, 

Handley, J. 


1900, 


15, June, 


Duiiga Das Rakhit and 
another, Petitioners, 

V. 

Umesh Chandiia Sen, 
Opposite Party. 


cause why he should nit he proseouted for 
contempt of Court under sec. 17 4i 
Code : 

Held - That in thc%iimnce of the unritien 
statejnenU on ivhioh the proceedings were 
founded and in the ahstnce of any reference 
as to the particular sUttcniemi or statancnts 
on U'hivh the arensafiou was made^ (he 


Indian Penal Code {Act XL V of 1S00\ 
secs. 17 177 — Ldnd Acquisition Art (/ of 
lS04)i — C<xie of Criniinal Proce- 

dure {Act V of ISUH)^ sec. ^05 — (Jicing fahe 
information to a pvtdir. servant ether non- 
fmiishing of con'cct statements as to names 
and intereMs of persons, amounts to — Con- 
tempt of Court, whether non- attendance in 
Court in obedience of summons to attend Court, 
amounts to — Notiee to persons interesled in 
lands of^ intention of Oarer nment to take 
la'iids for pmhlic purposes— Joint trial. 

A Deputy Collector made a complaint 
against the lessor and the lessee of some 
lands taken yp 'imder the Land Acquisition 
Act that they had given false information 
in certain written statements that they 
made to the Collector in response to a call 
from him under sec. 0 of the Land Acqui- 
sition Act (/ of 1SD4), Irut did not jmt 
in either with his written complaint or 
at the time of his ejcainination by the 
Magistrate before whom he made the com- 
plaint, thejvoriiiten statements uj^on which 
he desired to proceed, and the Alagistrate 
issued processes for the attendauce of the 
accused to answer a charge wider sec. 177, 
I. P. Code, and sec. 1 0 of the Land Actfui- 
sition Act ; on the day fwed for trial 
the lessee appeared, mid ap 2 )earance uhis 
made on behalf of the lessor 'by his mukhiear 
who asked the Magistrate under sec. W5 
of the Code of Criminal Procedure to 
dispense with the pet'so^ial attendance of 
tha^accused, which the Magistrate refused 
tq aacede tOy and called ujmi him to show 


• Magistrate should not have issual pmwessts 
against the ncrustd, and that his action 
ht the ma(t(r was udJ /tout jir ope r discretion, 
a7id (hat the vomplaini is bad and should 
not be alloiced to jtrovi vd in its present form. 

That the lessor accused having made an 
a^pearaiiee, though not a personal aji- 
^tearance on service of summons, and his 
having moved the Superior Courts agamst 
the proceedings of the Magistrate should 
not have been regarded as a,n offence under 
sec. 174 (f Ihe Penal Code, and that the 
Magistral J s ^proceedings were misconceived, 
and that they should cease. 

That the proceedings in the civil case 
being still before the High Court in respect 
of the lessee, no prosecution should be taken 
before the Aiaghtraie until at least the 
final orders of the High Court shall have 
been obtained, 

Thai the offence, if any, conimitted by 
each of the accused is a distinct and sepa- 
rate offence and should be tried seqyaraiely. 

This was a rule issued on llie 27th of 
April 1900, against the proceedings taken 
against the Petitioners hy the Deputy 
iMagistrate of Midnaport*, dated (lie 19th 
April 1900. 

The facts of the case, so far as they arc 
material to this report, appear from, the 
judgment. 

Mr. W. Jackson and Bahu Atulya 
Charan Bose for the Petitioners, 

Bahu Sris Chandra Ghaitdhuri {Assibi- 
avt Government Pleadtr) for the Crown. 
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The Judgment op the Court was as 
follows : — 

This matter has’' already once been 
before this Court under circumstances 
somewhat similar to those now before us. 
"j^he Petitioners were then being prose- 
cuted for perjury and forgery alleged to 
have been committed in proceedings 
taken before the Deputy Collector under 
the Land Acquisition Act and, for reasons 
stated by the Judges of the Criminal 
Bench of the Court, on a rule granted, 
the proceedings were quashed as prema- 
ture and without jurisdiction. The Col- 
lector, finding that the bar has been 
removed because the Civil Court has, 
in his opinion, finally decided the matter 
under the Land Acquisition Act, has 
renewed his complaint before the Magis- 
trate and he has put the offence under 
sec. 177, I. P. C., which is declared to 
be applicable to such proceedings by sec. 
10 of the Land Acquisition Act. 

The complaint was made against two 
persons, Durga Das Hakhit, the lessor, 
and Abhoy Charan Dey, the lessee, 
claiming to hold a portion of the land 
taken up under the Act and they have 
been accused of having given false infor- 
mation within the terms of see. 177, 
I. P. C., and sec. 10, Land Acquisition 
Act, in certain written statements that 
they made to the Collector in response 
to a call from him under sec. 9, We 
may first of all observe that neither in 
the complaint made by the Deputy Col- 
lector nor in bis examination by the 
Magistrate has any reference been made 
to any particular statement made by 
either of the accjised as being a false 
statement. The complaint is that the 
written statements put in were false. It 


is clear that those documents oontidned 
more than one statement of fact. We 
also find that the Deputy Collector did 
not put in the written statements upon 
which he desired to proceed either with 
his written complaint or at the time of 
his examination by the Magistrate, 

The Magistrate, therefore, had not before 
him the facts constituting the offence 
regarding which he was called upon to Act 
and, notwithstanding this, he issued pro- 
cesses for tfie attendance of the accused. 

Now, in this respect we think that the 
Magistrate has acted without proper dis- 
cretion. He was bound to require from 
the complainant the written statements 
on which the proceedings were , founded 
and also to ascertain from the complain- 
ant the particular statement or state- 
ments on which the accusation was made. 

On the day fixed for trial, the case 
being a summons case, AbLoy Charan 
Dey appeared and appearance was made 
on behalf of Durga Das Eakhit by his 
mukhtear who asked the Magistrate under 
sec. 205 to dispense with the personal 
attendance of that accused. At the 
same time Abhoy Charan Dey, who dii 
personally attend, asked for and obtain- 
ed an order from the Magistrate to ex- 
cuse his further personal attendance and to 
be allowed to appear by a mukhtear. The 
Magistrate, however, refused to allow the 
application made on behalf of Durga Das 
Bakhit and he regarded his non^atteud* 
ance as a contempt* of Court, mii|app}y- 
ing that term, as it is generally , used. 
He accordingly called upon Durgi^ 1^ 
Bakhit to show cause why he should hot ^ 
be prosecuted under sec, 174, L P. C., 
for non-attendance on service of 
mons and the Magistrate ha$ir in hie 
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Explanatioo, expressed himself strongly We think, therefore, that the prooeed' 
regarding the oonduct of Durga Das ings under seo. 174, I. P. C., against 
Bakhit in this respect. Durga Das Bakltit were misoonoeived 

We think that the Magistrate has and that they should cease, 
taken an entirely mistaken view of this In regard to the prosecution under 
part of the case. He seems to have been sec. 177, wo are of opinion that, as now 
animated by some feeling that Durga# taken, the complaint is bad and that the 
Das Bakhit was acting contemptuously case should not be allowed to proceed 
towards the Court. There was no reason in its present form. We are further of 


for this supposition. The Magistrate 
fibould rather have told , the mukhtear 
that he required the personal attendance 
of Durga Das Rakhit on some fixed day 
or that, if he did not choose to appear, 
he would issue a warrant of arrest* 
That, in our opinion, would have answer- 
ed su$Oiciently. The Magistrate, however, 
appears to have regarded as an aggrava- 
tion of the offence that Durga Das Rakhit 
should have proceeded to Calcutta, in- 
stead of attending his Court, in order to 
apply to the High Court and that he 
also applied to the District Magistrate 
for, bail as well as for an order directing 
the Subordinate Magistrate to dispense 
* ^th the personal attendance of the 
accused. He considers that by making 
** this application Durga Das Rakhit was 
doubly guilty of contempt of Court. 

Throughout th& Magistrate has failed 
to appreciate what he was entitled to 
expect from Durga Das Rakhit. There 
was no possible reason why he should not 
proceed to the High Court to make an 
application regarding this case and he 
was also within his rights in making his 
fl^plication to the Disttict Magistrate. He 
^ make an appearance though not a per- 
aoiuall appearance on service of summons 
but that he did not personally attend 
sb^ld^ot under the eircumstances have 
been regarded as an offence under sec. 174. 


opinion that inasmuch as the proodedings 
are still before the High Court in respect 
of Abhoy Charau Dey, no prosecution 
should be taken in the Magistrate's Court 
until at least the final orders of the High 
Court shall have been obtained. No 
doubt there was a reference made by the 
Deputy Collector to the District Judge 
in respect of the obje^n to the award 
made by^Durga Das Rakhit and we un- 
derstand that, in consequence of bis 
absence, that reference has been sum- 
marily dismissed. But the matter still 
remains in regard to Abhoy Charan Dey 
whose case the Deputy Collector refused 
to refer. It is difficult to understand 
how the cases of these two persons 
claiming to be lessor and lessee can be 
distinguished and on this ground and 
because there are proceedings now before 
the High Court we think that there 
should be no proceedings at all against 
either Abhoy Charan Dey or Durga Das 
Rakhit until orders of the High Court 
shall have been obtained. We would 
again point out that in the Magistrate’s 
Court the complaint was made against 
these two jointly. But any offence com- 
mitted by each is a distinct and separate 
offence and should be tried sei^rafcely. 
The rule is, therefore, made absolute. 

RvUs M(ui€ ah$olute, 

H. P. 0. 
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[GBIHINAL REVISIONAL JURISDICTION.} 
Rbt. Nos. 381 and 382 op 1900. 

' Nowrangi Singh and 
two ors., Petitioners, 
Prinsbp, J. and 

Handlkt, J. Raman Singh and 

1900. I ors., Petitioners, 

6, July. V. 

The Queen-Empress, 

J Opposite Party. 

Petwl Code {Act XLV of 1860)y secs. 147 y 
149yS5S— Rioting — Obstructing and assaulting 
a 'public servant in the execution of his duty — 
Police Act {V of 1861), secs. 17, 19 — Refusal 
to accompany a police-officer to police-station to 
receive appointment and badges of special 
constables, if refusal to serve as such — Arrest 
made on such refusal, if lavfuL 
'# 

Refusal to accompany a police-officer 
to the police office situated at some distance 
not for any purpose of Police duty hut 
simply to obtain the auihoHty of appoint- 
ment to serve as special constables and 
the necessary badges and arms does not 
amount to a refusal to serve as special 
constables and it does not constitute an 
offence under sec, 19 of the Police Act, 

An arrest made by a police-officer on 
such a refusal is not lawful and any 
redstance offered to such an airest does 
not amount to an offence under sec. 358, 
L P, Code, When a large number of 
men assemble with the common object of 
assaulting or using criminal force to 
police-officers and of resisting any action on 
the part of the Police jand an unjustifiable 
assault takes place in the attempt of the 
Police to make an arrest which may not be 
lawful, the persons assembled may all be 
properly found guilty of rioting. 

Queen -Empress v, Balip Iff) referred to* 
(1) I.L. H. 18 All. ?46 (1896). 
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Chunder Coomar Sen v, Empbkss (2) 
explained and distinguished. 

This was a rule issued on the 19th 
of May 3900, against the order of tho 
Sub-divisional Magistrate of Barh, dat^ 
the 26th of March 1900, affirmed on 
appeal by the Sessions Judge of Patna 
•op the 5th of May 1900. 

The facts of the case appear fully from 
the judgment. 

/ 

Mr, Abdur Rahim (In No. 382), Mr* 
G, Gregory (In No. 381), with Bakus 
Atulya Charan Bose and Mahabir Sahay, 
for the Petitioners. 

Mr, Leith for the Crown. 

The Judgment op the Court was as 
follows : — 

These are two rules relating to the 
same trial and it will be more convenient 
that they should be disposed of simul- 
taneously. 

t 

It appears that, in consequence of 
some combination amongst about 30 vill- 
agers in the district of Patna to resist 
all measures for the prevention or sup- 
pression of the plague and an appreh^- 
sion that a riot was likely to take place, 
the District Magistrate appointed a con- 
siderable number of the principal in- 
habitants of the village to serve as 
special constables. To carry out this 
order, Mr., Baker, Inspector of Police, 
accompanied by the Sub-Inspector and 
two constables, went to the village of tjje 
Petitioners for the purpose of informing 
the 3 Petitioners, Nowrangi, Sewbaran 
and Gangabissen Singh, that they bad 
been appointed special constables undai^ 
sec. 17 of the Police Act of, 1861. On 
arriving at their village, the polioe- 
dficers found a large number of peeple 

(2) 8 0. W. N. 096 (189$); 
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as8ep(ibled. Mr. Baker, the Inspector of 
Police, gave notice that Nowrangi, Sew- 
baran and Gangabisseu had been appoint- 
ed special constables. Two of these men 
were known to the Sub-Inspector and it 
is said that they were pointed out to the 
Inspector but there is reason to believe 
that the Inspector did not understand 
this. It is in evidence that Nowrangi, 
when asked his name, gave a false name. 
Mr. Baker then announced that these 
men were to go with him to the police- 
station at Baktearpur, which they re- 
fused to do. On this, he ordered a Police 
constable to arrest Nowrangi and, on 
making the arrest, Nowrangi shook him- 
self •free and the villagers, who were 
assembled and amongst whom were the 
other Petitioners before 'us, tumultuously 
threatened and v\ped criminal force to the 
police-oficers so as to cause them to 
leave the place. For these acts, the 
Petitioners liave all been convicted under 
sec. 353 read with sec. 149, I. P. C., that 
is, of being members of an unlawful as- 
senibly in prosecution of the common 
object of which some member assaulted, 
or used criminal force to, a police-oflicer, 
a public servant, in execution of his 
duty a» such public servant, with intent 
to prevent or deter such person from 
discharging his duty as a pifblic servant. 
Nowrangi, Sewbaran and Gangabissen 
have also been convicted under see. 19 
of the Police Act of 1861 in that, being 
appointed special police-officers, they, 
without sufficient excuse, refused to serve 
iiB such or to obey the lawful order of 
the Inspector. The Petitioners have all 
been sentenced to 6 months’ rigorous 

, '. 4 ‘ 

iniprisonment for the first offence and 
the three Petitioners just named have also 




been sentenced to a fine under the Police 
Act. 

Now, there can be no doubt that Mr. 
Baker, Inspector of Police, had no autho- 
rity to arrest Nowrangi Singh and as 
the Police when obstructed were not 
acting in lawful discharge of their duty, 
therefore the Petitioners can, none of 
them, be properly convicted of an offence 
under sec. 353, I. P. C. The refusal of 
Nowrangi to accompany the Police Ins- 
pector to Baktearpur was not an offence 
for which the arrest could have been 
made. Nor do wo think that any refu- 
sal of Nowrangi, Sewbaran and Ganga- 
bisson to accompany the Police Inspector 
to Baktearpur constipated an offence 
under sec. 19 of the HUce Act for which 
they could be punished. It appears that 
the order was intended, not for any pur- 
pose of Police duty but, simply that they 
might obtain the authority of their ap- 
pointment and the necessary arms. It 
seems to us that to require any one who 
has been appointed a special constable 
to leave his own occupation and to pro- 
ceed to some distance for such a purpose 
is not a reasonable order or one which 
can be properly called an order connected 
with the purposes of his duty. Nor do 
we regard the conduct of these men as a 
refusal to serve. We think rather that 
it was simply a refusal to go to Baktear- 
pur, and that there was an opposition 
to the arrest of Nowrangi in consequence 
of such refusal. Under such circums- 
tances we think that the conviction and 
sentence under sec. 19 of the Police Act 
is bad. It is accordingly set aside. 

It remains, however, to consider the 
other part of the case against the Peti- 
tioners. By reason of tbs terms of their 
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conviction, we understand that they are 
all found to have been members of an 
unlawful assembly by which the riot was 
committed. The question then arises 
whether the facts found constitute the 
offence of rioting. Mr. Leith, who ap- 
pears against the rule, has brought to our 
notice the case of JEmpress v; Dalip (1) 
and we think that the facts of that case 
are, in nearly every respect, similar to 
those of the present case and we concur 
generally with the rule laid down in that 
case. Mr. Abdur Hahim who appears on 
the other side cites as authority to the 
contrary the caBe^ of Chuvder Coomar 
Sen (2) and Man Gohind Muchi (3). 
The last case clearly has no application. 
In reference b^Plhe case of Ghunder 
Coomar Sen (2), we would observe that 
it was there held, as in the case in 
the Allahabad Court, that the accused 
could not be properly convicted under 
sec. 363 when the resistance was to the 
action of an officer of the civil Court 
who was not acting under any legal 
authority. One of the accused in that 
case was, however, convicted of rioting, 
but his acquittal was on other grounds: 
The question was not considered in that 
case whether any of these persons could 
properly be convicted of any other 
offence. That case is, therefore, not op- 
posed to the case in the AllahabM Court. 

(1) 1. L. H. 18 All. 246 (1896). 

(2) 3 C. W. N. 605 (1899). 

(3) 3 C. W. N. 627 (1899). 


On the facts found, therefore, we are 
of opinion that the Petitioners should 
all be convicted of rioting under sec. 147, 
I. P. C. Their common object was to 
commit an offence, that offence being to 
assault or use criminal force to the police- 
officers and there was no real justihear 
tion for such proceeding. It was a very 
dangerous assembly consisting of a very 
large number of persons whose object^ 
as was shown by their acts, was clearly 
to resist any action whatsoever on the 
part of the Police and it was entirely 
owing to the forbearance of the Police 
and their withdrawal that no serious 
consequences took place. 

We think, however, that the sentences 
of six months’ rigorous imprisonment 
passed are too severe, having regard to 
the cause of the commission of this 
offence. Although the accused were in 
our opinion not justified in what they 
did, we also think that the action of the 
Police was injudicious and without legal 
authority and that there was some pro^ 
vocation for the resistance to the arrest 
of Nowrangi Singh. Under such circum- 
stances, we think that the sentence 
should be reduced to a sentence of 
rigorous imprisonment for two « months 
in respect of each of the Petitioners. 
The fines, if paid by Nowrangi Lall, 
Sewbaran and Gangabissen, must be 
refunded. 

Rule made absolute in parU 
H, P. C. 
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[Ok appeal prom the Allahabad 
High Court.] ** 

Lord Hobhousb. Maharajah of 

Lord Maonaohtbn. Bharatpub, 

Lord Lindlby, PlaintiiF, Appellant, 
Sir B. Couch. v. 

•Sir Henry Strong. Rani Kanno Dei, 
1900. Defendant, Re- 

10, November. , spondent. 

Mortgage — Decree on mortgage — Interej^t tip 
to date of payment ■ Transfer of Property 
Act {IV of sees. 88 and Or^-^Civil 

Procedure Code {Act XIV of 1882\ Mi. /F, 
Form 109 — Construction of decree— AmhI 
gutty. ' 

Where there is no ambiguity in a decree 
the duty of the executing Court is to carry 
the orders of the decree into effect, as 
being conclusive between the parties, whether 
it may or may not be disputable in point 
of law. ^ 

It is competent for a Court passing a 
mortgage decree to give interest beyond the 
date fixed for payment and up to the 
date of realization. 

Having regard to the universality of 
the long established practice to grant such 
interest, its continuance for years aftei^ 
the Transfer of Property Act was passed, 
the manifest justice of it, the lack of 
any apparent reason for upsetting the 
practice, the conformity with it of sec. 97 
which is pari materiA, toith sec. SS, the 
presumption that sec. 8S tvas framed 
with reference not to the running of 
interest but to the determination of the 
Ume fin* redemption or sale ^alternatively, 
and the f<yrm of suit sanctioned by form 
Na* tW of Schedule IV, Civil Procedure 
Code, see. 88 of the Transfer of Property 
Act eb^d not he so construed as to 
fow&r of the Court to grant 


nn 

interest only up to the date ftased for 
payment 

Amolak Bam v, Lachmi Narain (1) otw- 
ruled. Achalabala Bose v. Surendea 
Nath Dky (2), Subbaraya v. Ponnusahi 
( 3), and Bakar Sajjad Ali v. Udit 
Narain Singh (4) approved. Bameswar 
Kokr V. Stbd Mahomed Mbhdi Hossbin 
•Khan and ob8. (5) referred to. '' 

This was an appeal from a decree of 
the Allahabad Hij^h Court, dated 28th 
July 1898, confirming that of the Sub- 
Judge of Agra. 

The appeal arose out of an application, 
dated 17th February 1896, for execution 
of a decree, obtained by the decree- 
holder, the Appellant, on 7th January 
1886. That decree was made in a suit 
brought by the present Aj^llanVs pre- 
decessor in title against the husband 
of the present Respondent, to enforce 
a deed of mortgage, dated the 11th of 
December 1882, executed by him to 
secure a loan of Rs. 3,00,000. At the 
date of the suit, the sum claimed as 
principal and ^interest amounted to 
Rs. 3,47,654-9-4, and the Plaintiff prayed 
that the Defendant should be directed 
to pay this sum, together with additional 
interest which might fall due from the 
date of suit up to the date of payment, 
on a date to be fixed by the Court, and 
that in default of payment, the property 
hypothecated in the deed should be sold 
by enforcement of the hypothecation lieri. 

In the present dispute the judgment- 
debtor, the Respondent, objected to the 

(1) I. L. R. 19 All. 174 (1896). 

(2) 1 C. W. N. 660: s. c. I. L. R 
24 Cal. 766 (1897). 

(3) I. L. R. 21 Mad. 864 (1897). 

(4) I. h. R. 21 AD. 361 (1899) 

(5) 2 0. W. N. 688 : S. c. I. L R 
26 Cal. 48 (1898). 
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application for execution of that decree 
on the ground that interest claimed by 
the decree-holder after the 20th July 
1986, the date fixed by the Court passing 
t}ie decree for payment of the amount 
decreed, was not recoverable under the 
decree. 

The decree-holder, on the other hand," 
contended that he was entitled to interest 
up to date of realization of the entire 
amount decreed, that interest up to that 
date was awarded by the decree and that 
the judgment-debtor never objected to 
the payment of the interest claimed on 
the occasion of two previous applications 
made after 20th July 1886 for execution 
of decree wherein interest up to date of 
payment had been claimed. 

The decree of the 7th January 1886 
was as follows : — 

** It is ordered and decreed that the 
Plaintiff ^s entire claim be decreed with 
interest pendente lite op the principal 
at the rate claimed and costs of the suit. 
The Plaintiff will get future interest at 
8 annas per cent, on the amount of 
decree and costs. Defendant No. 1 do 
pay within six pionths the sum of 
Rs. 3,00,000 on account of principal, 
and Rs. 47,657-9-4 on account of interest 
included in the claim, Rs. 9,487-4-0 
on account of interest pendente lite at 
12 annas, Rs. 781-14-6 on account of 
future interest at 8 annas up to 20th 
January 1886, and Rs. 10,826-6-0 on 
account of interest for six months up 
to 20th January 1886 at 8 annas, to- 
gether with the costs of the suit. In 
the event of default in payment of the 
entire decretal amount, the hypothecated 
property be sold by auction in satisfac- 
tion of the decretfvl amount by enforce- 


ment of the lien, and in the evdnt of 
any portion of ths decretal amount re- 
maining unpaid, the balance of the 
decretal amount be recovered from the 
other property of the debtor, deceased. 
The amount of decree and costs shall 
not be a charge on the person and own ^ 
property of Defendant No. 1. Defend- 
ant No. 2 be exempted from liability 
for the amount of decree and costs, and 
do bear his own cost. The Plaintiff's 
debt be considered to have preference and 
priority over the debt of Defendant 
No. 2 if found due. 

It is further ordered that the said 
Plaintiff do recover from the hypothecat- 
ed property Rs. 3,734-15 on account of 
costs incurred by him in this Cburt. ” 

The Sub- Judge of .Agra allowed the 
Respondent's objections with costs. 

That decision was supported by the 
Allahabad High Court on the judgment- 
creditor’s appeal. Chief Justice Kershaw 
and Mr. Justice Knox deciding as fol- 
lows : — 

‘'Thus we have before us a decree 
upon which the decree-holder places one 
interpretation and the judgment-debtor 
another and a totally different interpre- 
tation. Each claims that the interpreta- 
tion for which he or site bontends is 
authorised by the operative words of the 
decree. * We have tried to see if those 
words are capable of being so read as 
to leave no room for doubt in the mtod 
of the Court executing it wfeat the in- 
tention of the Court was which passed 
the decree. The words by tbetoseWs® 
are not a sufficient guide. In one pSirt 
they seem to point tp an intsntfon df the 
Court to grant all that thp decree-^oldei' 
asked for in his plaint Jar^ 
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dc^ila Am gi^An which cover each por- 
tteh of the relief asked for with the 
ei^ption Of interest to date of payment, 
aird thus the two parts are at conflict. The 
decree-holder urges that at the time of 
passing the decree the Court could not 
have possibly entered any detailed sum 
as representing what might eventually 
ho due under this head. True, but we 
should expect that a. Court which went 
into such details as the Court passing 
the decree did, would not, if it had in- 
tended to grant interest subsequent to 
the date (20th July 1886) have omitted 
to say, * together with future interest at 
6 per cent, to date of payment, ’ or 
words to similar effect. In the face of 
this^onflict we are in ths same position 
as the learned Judges who had to put an 
interpretation on the decree in Luchmi 
Namin v. Amdlak Ram and another^ see 
Amolak Ram v. Lachmi Narain (1). In 
that case the learned J udges held, 
that where it is possible to do so, the con- 
struction to be placed upon a decree is 
that construction which would make the 
decree one in accordance with the law ; 
and» se^ndly^ that if a decree goes be- 
yond what the law allows and leaves no 
room for doulft as to the construction to 
be placed npon it, then the Court execut- 
ing the decree has no option but to 
execute it for the sum decreed, even 
though it be a sum beyond what the law 
allowSk Strenuous eflbrts were made to 
reconsider the principles of con- 
atV^iou laid down in Amolak v. Lachmi 
(1), and we were referred to the 
oa^ cl AoAaiaiala Rose v. Surendra Naik 
, We have considered the report 
(f),L L. B. 19 AU. 174 (1896). 

. W. K. 560: s. o. I. L. R. 

aw €al. 766 (1897). 


of that case, and we must Say that we 
do not find ourselves oppressed with the 
difficulty which the learned Judge, Who 
decided Achvdabala Dose v Surendra 
Nath Dey (2) found when be attempted 
to reconcile the provisions of sec. 90 with 
lees. 86 and 88 of the Transfer of Pro- 
perty Act. The words ^amount due for 
the time being on the mortgage ’ may 
well have*heen introduced into sec. 90 to 
meet the contingency of certain sums 
having been paid by or on behalf of the 
mortgagor anterior to the sale mentioned 
in the section, and those sums not suffi- 
cient to satisfy the sum which had been 
found due under sec. 86. In our opinion 
all the provisions of secs. 89, 90, 94 and 
97 are iri harmony with the interpreta- 
tion which has been placed by this Court 
on secs, 86 and 88 of the transfer of 
Property Act. It is true the form 109 
in the 4th schedule to the C. P. C. does 
contemplate that in an action for sale 
the Defendant may be made personally 
liable to [^y interest until realisation. 
That form was first introduced by Act 
No. X of 1877, and has been reproduced 
in Act No. XIV of 1882 totidem verbis. 
It may be, that the forms in the fourth 
schedule were not as carefully scrutinized 
& they might have been. We know not. 
Whatever the cause, we should need 
some stronger authority than is to be 
derived from a form which may be varied 
to suit the circumstances of each case, 
to overrule what appears to us to be the 
clear meaning of secs. 86 and 88 of the 
Transfer of Property Act. Sec. 209 
of the Civil Procedure Code applies Ohly 
to decrees for the payment of mcmeyt 
and is in our opihiou ibe|^lloable to 
(2) 1 C. W. N. 560 : s. 0, 1 L. B. 

24 Cal. 766 (ISW). 
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decrees for sale of property. The decree 
then which would have been a legal 
decree in this case, would have been one, 
which contained no provisions for interest 
after 2l8t July 1886, and we hold that 
the word “ entire which alone renders 
the meaning doubtful, must be read in 
the light of the details which follow and 
be governed in its meaning by them.” 

Mr. Artlmr Cohen^ Q. C., and 3fr. 
Jto88 for the Appellant. 

Mr. Mapne for the Respondent. 

Mr. Cohen contended that the decree 
of the 7th July 1886 should be constru- 
ed As awarding interest not merely until 
20th July 1886, but until realization, 
and that construction would make the 
decree according to law. He referred to 
secs. 58, 86, 88, 89 and 90 of the 
Transfer of^ Property Act. He mentioned 
that the case of Amolak Earn v. Lachmi 
Narain (1) referred to in the High Court’s 
judgment was dissented from in another 
and a later case, Bakar Sajjad Ali v, TJdit 
Narain Singh (4). See also Subbaraga v. 
Fonnnsami (3). 

Mr. Magne said the only matter he 
was going to argue was as to the true 
construction of the decree; he was not 
going to support the decision in Amolak 
Ranj^ in the 19th Allahabad Series. ♦ 

Lord Hobhousb to Mr Cohen. — It 
seems to me a clear case ; a date is Bxed 
for the payment of the money with 
interest f it is not paid on that day ; 
the interest surely runs on it. Is there 
any section to show that it ceases ? 

Mr. Cohen. — No, my Lord. 

Mr. Mayne contended that the C. P. C. 

(1) 1. L. K. 19 All. 174 (1896). 

(3) 1. L. II. 21 Mad. 364 (1897). 

(4) 1. L. R. 21 All. 361 (1899). 


gives a special form for a plaint in , such 
a claim. See form 109. The Plaintiff 
did not choose to adopt that foim ; he 
did not claim any interest beyond date 
fixed for payment. In the decree no 
mention is made of interest after that 
date. The Court followed the plaint 
giving all that Plaintiff asked for. If 
Court was wrong, the decree should have 
been rectified ; the Court has no power 
to do so in execution. Whether the 
Plaintiff intentionally abandoned any 
further claim in reliance with the 
Allahabad decision or for other reason 
did not matter ; he did not ask for more 
and got only what he sought to secure. 

Lord Hobhouse. — He asl^ed up to 
(late of payment and desired the Court 
to fix the date of payment. Can you say 
such a prayer is oiie abandoning all claim 
to interest after date of payment fixed ? 

Mr. Mayne. — The Plaintiff has taken 
the same view the Allahabad High Court 
has twice taken. 

Lord Hobhousb. — -Is there any creditor 
in India who would consider that the 
date of payment is the same as the date 
for order of payment ? The High Court 
in this case has followed a previous 
decision of that Qourt which you don’t 
support. 

Mr. Magne. — I say you cannot give in 
execution more than what Plaintiff^aought 
to recover and was awarded* 

Their Lordships did not call upon 
Mr. Cohen for a reply, but ti^rved 
judgment. 

Their Lordships’ Judombnt was deliver- 
ed by 

Lobd Hobhodbib.— ^T h'is i«f itto ap{)eal ! 
from an ordM made iii exebatioo ‘ 
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iogs. The Plaintiff, now Appellant, is 
a mortgagee ; and the Bespondent re- 
presents the mortgagor who was Defend- 
ant and is dead. The mortgage was 
made on the 11th December 1882 to 
secure three lacs of rupees. The mort- 
gagor failed to pay; and the mortgagee 
filed a plaint which is not in the Record, 
but which from the Subordinate Judge’s 
recital in his judgment appears to have 
been of an ordinary nature, praying for 
payment of principal and interest on a 
day to be fixed by the Court, and for 
sale in default of payment. The frame 
of the suit however, so far as it explains 
the decree, is most properly taken* from 
the*decree itself on the construction of 
which the whole case turns. 

The decree bears date the 7th January 
1886. It will make the discussions on 
it clearer if the material expressions in 
it are arranged under separate heads. 
(See Rec. pp. 58, 59). 

** (a) The Plaintiff seeks the following 
reliefs : That the principal and interest 
due up ,to this time, together with such 
further interest as may accrue due from 
the date of the filing of the plaint up 
to the date of payment, and also the 
costs, of this suit with interest thereon 
up to the date which may be fixed 
by the Court may be prdered to be 
paid j 

«(6) It is ordered and decreed that 
the Plaintiff’s entire claim be decreed ; 

“ (c) With interest pendente lite on the 
prbcipal at the rate 'claimed and costs 
of the suit ; 

<‘(<i) The Plaintiff will get future 
interest at 8 annas p^ cent, on the 
^a;|!h6unt of decree and costs ; 

«:(s) Defendant do pay within^ six 


months the sum of Ita. 3,00,000 on 
account of principal j ” 

Then follow directions for payment 
within the six months of specified 
sums of money under different 
heads : I. Interest included in 
the claim, i.e., up to date of suit ; 
II. Interest pendente lite at the 
rate of 9 per cent. ; Ilf. Future 
interest to 20th January 1886 at 
• 6 per cent. ; IV; Future interest 

to 20th July 1886 at 6 per cent, ; 
V. Costs of suit. 

“(/) In the event of default in pay- 
ment of the entire decretal amount, the 
hypothecated property be sold by auction 
in satisfaction of the decretal amount 
by enforcement of the lien, and in the 
event of any portion of the decretal 
amount remaining unpaid, the balance 
of the decretal amount bo recovered 
from the other property of the debtor 
deceased. ” 

The Plaintiff has made applications for 
execution from time to time under which 
he has realised . large* sums. The last 
application was made on the 14th April 
1896, and on that occasion the Defendant 
for the first time raised the objection that 
according to the decree no interest is 
payable subsequently to the day fixed 
for payment of the specified sums, vw., 
the 20th July 1886. 

On the 25th September 1897 the Sub- 
ordinate Judge, who was not the Judge 
who made the decree of 1886, allowed 
the object|pn. His reason is given thus : 

is an admitted fact that^the l^laitiUfl 
claims to recover interest even alter the 20th 
of July 1886, which was th^ date fixed by the 
Court for the payment of the mortgage money 
under Sec. 88 (d Act 4 of 18S2, I have read 
the^ judgment and tlie decree of the original 
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suit and they are as clear and specific In award* 
iiig interest to the Plainttfi up to the t^Obh of 
July 1886 a^j could be desired. Neither of these 
documents admit of any doubt, and I hold that 
according to those documents the decree-holder 
is entitled to interest up to the 20th of July 
1886, but not after that. ’* 

The learned Judge does not further 
examine the language of the decree, but 
his decision that it excludes interest after 
the 20th July 1886 can only be support- 
ed by holding that the enumeration of 
sums specified under head (e) to be paid 
on that day in order to avoid a sale 
under head (/) has the effect of cutting 
down the general terms of heads (a) (b) 
(c) (d) which if not so cut down would 
give interest to the day of payment. 

On appeal the High Court affirmed the 
decision of the Subordinate Judge. The 
learned Judges take a different line of 
reasoning. They do not find the decree 
so clear against the Plaintiff as it appear- 
ed to the Subordinate Judge. Their 
difficulties, and with them the precise 
ground of their decision will be best 
stated in their own words : — 

“Thus we have before us a'decree upon wliich 
the decree-holder places one interpretation and 
the judgment-debtor another and a totally 
different interpretation. Each claims that the 
interpretation for which he or she contends is 
authorised by the operative words of the decree. 
We have tried to see if those words are capable 
of being so read as to leave no room for doubt 
iu the mind of the Court executing it, what 
the intention of the Court was which passed 
the decree. The words by themselves are not a 
sufficient guide. In one part they seem to point 
to an intention of the Court to grant all that 
the decree-holder asked for in his plaint. In 
another part details are given whicj^ cover each 
portion of the relief asked for with the excep- 
tion of interest to date of payment, and t^ius 
the two parts are at conflict. The decree- 
holder urges that at the time of passing the 
decree the Court could not have possibly enter*' 
ed any detailed sum as representing what might 


eventually be due under this head. True* but 
we should expect that a Court which went Into 
such details as the Court passing the decree 
did, would not if it had intended to grant 
interest subsequent to the date (20ih July 181^} 
have omitted to say, together with future 
interest at 6 per cent, to date of payment/ 
or words to similar effect. In the face of this 
conflict we are in the same position as the 
learned Judges who had to put an interpretation 
on the decree in Lacivnti Narain v. Amolah Bom 
and another [see Amclah Bam v. Lmhmi 
Narain (1)]. In that case the learned Judges 
held, Ist, that where it is possible to do so the 
construction to be placed upon a decree is that 
construction which would make the decree one 
in accordance with the law ; and, 2ndly, that if 
a decree goes beyond what the law allows and 
leaves no room for doubt as to the construction 
to be placed upon it, then the Court executing 
the decree has no option but to execute it for 
the sum decreed, even though it be a sum be- 
yond what the law allows.*’ 

In the case referred to it was laid 
down that under sec. 88 of the Trans- 
fer of Property Act, which proscribes 
the nature of the decree to be made in 
a suit by a mortgagee for sale, it is not 
competent for the Court to give interest 
beyond the day fixed for payment into 
Court of the amount declared necessary 
to effect redemption and to avoid sale. 
The view of the High Court then is 
quite clear in its application to the 
decree in this suit. They think th^t the 
specifications under head (s) are incon^* 
sistent with t^he results which would 
otherwise follow upon heads (a) 
and {d) ; there is therefore a serious 
ambiguity in the decree : and the;^ are 
bound to incline to that oonstriiatkm . 
whidi would make it in accordance with^ 
law, rather than to the opposite one* 

Tl^eir Lordships agre% that all ambir 
guoim docnmei^ fbould be Gonstrued 
rather to mak^ Aem aoooid irith imw ♦ 

^ (1) I. n. a 10 aa 
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to mAke them conflict iirith it. But 
ttngr arc unable to see any such ambi- 
guity in this decree as to call for the 
application of that principle. In their 
view the foundation of the decree is 
contained in head (b). That head 
decrees the entire claim of the Plaintiff. 
The claim so decreed is set forth in head 
(<*). It is principal and interest due to 
the date of the plaint, plus interest to 
accrue due between the date of the 
plaint and the date of payment, plus 
the costs of suit with interest thereon 
up to the date which may be fixed by 
the Court. The Plaintiff seeks that all 
this shall be ordered to be paid. The 
sentence is not happily constructed, but 
such is the reasonably clear outcome of 

it 

it. Then heads (c) and (d) mention in- 
terest subsequent to date of suit. There 
is a reason for • that, because the sums 
of interdfet allowed, first, up to date of 
suit ; secondly, bet’w eeu that date and the 
decree (pendente Hie as it is called), and, 
thirdly, after decree, differ in point of 
rate. All the same these two heads are 
included in the Plaintiff’s entire claim. 
Then comes head (c). In it the Court 
calculates beforehand, instead of leaving 
for subsequent account, the amounts 
which the mortgagor must pay on 20th 
July in order to redeem his property and 
avoid a sale. If he does not pay, the 
further part of the decree head {/) is 
to he executed. But there is nothing 
to say that if the mortgagee is kept out 
of his money beyond. 20th July he is 
i|Ot to have interest upon it ; npr any 
inti^^ation that the Court considered the 
relief given by the first four heads to be 
rcftricted by head (e). As then there 
ia iio ipoonsistency, the duty of the exe- 


cuting Court is, as the High Court rigbh- 
ly points out, to carry the orders of the 
decree into effect, as being oonoiusive 
between the parties whether it may or 
may not be disputable in point of law. 

Apart from the question whether the 
Court could lawfully give interest to the 
day of payment, the only difficulty of 
construction suggested by the learned 
Judges is the omission of words equiva- 
lent to “with future interest to the 
day of payment. But it is not clear 
what difficulty this omission creates, nor 
at what point those words should be ex- 
pected to come in. They could not come 
into head (e) because that relates only to 
the period terminated by the 20th July. 
Head (/) does not specify any particulars 
but uses the term “decretal amount.” 
It is true that the term is used rather 
loosely, and has to be applied to subse- 
quent changes of event. On its first 
appearance it does mean the sums speci- 
fied under head because it is then 
referring to the 20th July, the critical 
moment which is to determine whether 
there shall be redemption or sale. On 
its subsequent appearances the Court 
might with propriety have used the words 
the omission of which has struck the 
High Court as strange. But there is no 
inconsistency or indeed difficulty in sup- 
posing that the term “ decretal amount ” 
means the amount due whenever the 
decree is speaking or being called into 
action under heads (a) (b) (d). It is far 
more difficult to suppose that the Court 
though contemplating a sale, and more 
than one sale, with the inevitable delays, 
before the debt could be got in, Should 
at each successive time have ooosidered 
the “ decretal amaunt^’ ta be the amount 
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required on 20th July in order to avoid 
any sale at all. 

This view of the decree is sufficient 
to decide the present appeal. But a 
question of such great and general impor- 
tance has been raised by the judgment 
of the High Court that their Lordships 
cannot withr due regard to public con- 
venience avoid passing an opinion on it. 
If Ahe effect of the Transfer Act be as 
alleged, it works a startling abridgment 
of the remedies of mortgagees as pre- 
viously understood. So far as appears 
from reported cases, or from anything 
known to the counsel who argued -this 
appeal, it was a new discovery in the 
year 1896 when the case of Amolak Ram 

(1) was decided, and when the execution 
now under discussion was applied for. It 
is, therefore, not surprising that other 
Courts should have felt difficulty in fol- 
lowing the Allahabad decision. 

Mr. Mayne rather flatly refused to 
argue his case on the ground that the 
decree of 1886 would be illegal if con- 
strued in favour of the Plaintiff's view. 
But the authorities cited by Mr. Ross 
show strong judicial reasons against 
taking such a ground. To the report of 
Achalahala Boh v. Surendra Nath Dey (2) 
there is appended a note by the Registrar 
of the High Conrt of Calcutta setting 
forth the rules of that Court and the 
practice under them, and the effect which 
the principle of the Allahabad decision 
would produce on the prevailing views 
of mortgagee's rights. When the last- 
named case came to be decided, which 
was in July 1897, the Calcutta High 
Court pointed out not only a departure 

(1) 1 L. R. 19 All. 174 (1896). 

(2) 1 C. W. N. 650 : *8 0. I, L. R. 

24 Cal. 766 (1897). 


from received practice in the Allahabad 
view of sec. 88 of the Transfer Act^ but 
its inconsistency with sec. 97 of that Act 
and with the form of suit sanctioned by 
No. 109 in the ith schedule of the Pro- 
cedure Code of 1882. And on this more 
extended view of the law they decided 
that the prevailing practice is a lawful 
practice, and that sec. 88 should be con- 
strued so as not to interfere with it. The 
same question came before the High 
Court of Madras in the case of Suhba- 
raya v. Ponnusami (3) when that Couft 
expressed dissent from the Allahabad de- 
cision. 

In the recent case of Bahar Sajjad 

Ali V. Udit Narain Singh (4) the High 

Court of Allahabad itself overruled the 
« 

decision in Amolak Ram^n case. Perhaps 
they rested undue weight on a decision of 
this Board. Jt is true that in the case 
of Rameswar Koer v. Sytd Mahomed 
Mehdi Hossein Khan and othevB (5), 
decided in July 1898, this Board 
upheld the High Court of Calcutta in 
awarding interest subsequent to the date 
fixed for payment by the mortgagor, 
which would have been wrong if the de- 
cision in Amolak Ram had been right. 
But that point was not raised, and pro- 
bably never was thought of by anybody 

until Amolak Ram^a case came to be 

0 

known, so that the decision of this Board 
is rather a proof of the prevalence of 
doctrines contrary to the principle of 
Amolak Ram than a conscious pronounoe- 
ment against it. . Nevertheless the AHa- , 
bebad Judges in giving their decision add 
a reason of their own for overruling 

(3) I. L. K. 21 Mad. 864 (1897). 

(4) I. L. R. 21 All. 861 (1899). 

(5) 2 C. W. N. 688 : a o. I, L. 'R. 

26 Cal. 48 (1898). 
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Amolah Ram^ which seems to their Lord- 
ships of importance, to the effect that 
the object of fixing a day for payment 
by the mortgagor is for the ])iirpose of 
assigning a definite time at which the 
mortgagor’s right of redemption is to 
cease, and the mortgagee’s right to fore- 
close or sell is to attach, and not for the 
purpose of staying the payment of 
interest. 

Tt must be admitted that the language 
of sec. 88 is calculated to cause difiicultj^ 
and a sort of difficulty which is a common 
cause of conflict in judicial interpretations 
of new statutes. It looks as if the drafts- 
man of the Transfer of Property Act had 
overlook e(? the difference between a fore- 
closure and a sale, and had forgotten that 
in the former case interest sto[)s because 
the mortgagee gets the property in lieu 
of his debt, > 4 heroas a sale must bo sub- 
ject to some substantial delay, and in 
many cases is subject to long delays. 
However that may be, there is the diffi- 
culty, and if sec. 88 could be looked at 
as an isolated enactment quite detached 
from other legal considerations, it would 
be hard to construe it otherwise tliau was 
done by the Allahabad Court in the case of 
Artiolah Mam^ But considering the uni- 
versality of the long estsblished practice, 
its continuance for years after the Transfer 
of Property Act was passed, the manifest 
justice of it, the lack of any apparent 
reason for upsetting it, the conformity 
with it of sec. 97 which is in pari mater id 
with sec. 88, the presumption’ that sec. 88 
was framed with reference not to the 
running of interest but to the determina- 
tion of the time for redemption or sale 
alternatively, and the form of suit sanc- 
tioned by the Procedure Code, their 


Lordships haver no hesitation in expressing 
their concurrence with the (^ourts of 
Calcutta and Madras, and with the ulti- 
mate decision of the Court of Allahabad. 

Their Lordships are of opinion that the 
order appealed from and that of the Stib- 
ordinate Judge should be discharged, and 
that tJio case slionld bo romittedPto the 
♦Subordinate Juclgo for execution of the 
original decree with a declaration that, 
according to the proper con 'struct ion of 
that decree, the Phuntift’ is entitled to 
interest at 8 annas per cent, np to the 
date of pajmicnt. The Plaintiff should 
have Ins costs in both Courts Their 
Lordships will humbly advise Her Majesty 
to pass an order accordingly, and the 
Respondent must pay the costs of this 
appeal. 

J/ews. Bairow Rogevfi d* NeviU^ Soli- 
citors for the Appellant. 

Ranken Ford dr (7o., Solicitors 
for the Respondtiit. 

♦ Appeal allowed 'teith 

C. W. A. 
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SuJAN Bmi, Dccreo- 
holdor. Petitioner, 

V. 

Saoau Manual. 


Cieil Procedvre (hde {Aif X/l^'of tSST)^ 
Bee, Sli^—hnpriBowiwni for debt — Period of 
imprisohmeat — / urMi( tion. 


The (Jourt cannot fljr any of ?m- 

priBonme7it for a debt under sec, CivU 
Procedure Code^ when rommitfing a debtor 
to jail. 


SUBUDHl V, SlN^I {\)folloWCiL 
in r. h . U. 13 Mad. 141 (1689). 
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This was a rule issued <011 the 26th of 
March 1900, against the orders of the 
Munsif, 2nd Court, Maldah, dated res- 
pectively the 17th and 19th March 1900 

The facts of the case are as follows : — 

The decree-holder on the 29th of Janu- 
ary 1900 obtained a decree for the sum of 
Rs. 8||^-7-3 against the judgment-debtor 
and applied for execution of the decree in 
the Co\irt of the 2nd Mnnsif at Maldah 
by the arrest and imprisonment of the 
judgment-debtor. On the 17th March 
1900 the judgment-debtor was brought 
before the Court under arrest and on his 
not notifying an intention to apply to be 
declared an insolvent, he was ordered 
on the said day to be placed in the Civil 
jail for one month only. 

On the 19th March 1900 £he decree- 
holder applied to the Court to enhance 
the term of imprisonment to six months 
but the learned Munsif rejected the said 
application. Thereupon the present rule 
was obtained. 

A 

Babu Joy Gopal Qhmha for tlie 
Applicant, 

No one for the Opposite Party. 

I 

The Judgment op the Court was as 
follows : — 

This rule was issued calling upon the 
judgment-debtor to show cause why tlie 
orders of the Munsif, dated respectively 
the 17th and 19th March 1900, should 
not be set aside or such other order 
passed as to this Court may seem fit. 

The circumstances under which the 
rule was#obtained are as follows : — The 
decree-holder who is the Petitioner before 
us applied for execution of his decree 
against the jiidgnient^ebtor, and upon 
his being brought up, the Court directed 


that he be committed to jail for one 
month only. On the 19th the decree- 
holder applied to the Munsif to enhance 
the term of imprisonment to six months ; 
and the Munsif recorded this order 
“ Decree-holder's application to enhance 
the term of imprisonment to six months 
is rejected. I think under the law the 
Court has discretion to fix the term of 
imprisonment so as not to exceed “six 
months which is only the maximum fixed 
by law.” 

The application of the decree holder was 
undoubtedly wrong, namely, to enhance 
the 4 term of imprisonment to six months. 
But it is also clear that the Munsif was 
wrong, when committing the #jiidgment- 
debtor to prison, in fixing any period 
during which he should remain in jail. 
No cause has been shown by the judg- 
ment-debtor upon * whom service of the 
rule has been proved. We find that 
the same question came before jbhe^ Madras 
High Court in ‘the case of Subudhl v, 
Stnyi (1), and we agree with the view 
taken there, that the Court has no 
authority to fix any term of imprison- 
ment when committing a debtor to jail. 

We accordingly direct that the words 
“ for one month only ” in the ,prder of 
commitment be struck out, and that thd 
record be returned to the lower Court. 

Order amendttl, 

S. C. S. 

(1) L L. R. 18 Mad. 141 (1899). 



(CIVIL AmtLATE JUaiSDICTIpHJ 
APFBAt FftOK ApPBLLATK DbORBB 
No. 1284 OF 1898. 

Sbi Narain Chowdhry, 
PlaiutifT, Appellant, 

V. 

JoDoo Nath Chowdhry, 
Defendant, Respondent. 

Right of privacy — Svit to prevmit opening 
of windows — Usage^ proof of 

In a suit for closing the window on the 
wall of the Defendant and for the issue 
of a permanent injunction restraining the 
Defendant from opening any windows in 
futuie in that wall^ on the ground that 
the privacy of the Plahitiff had been 
interfered with^ it was proved that it had 
not been usual for windows to he opened 
out in any one house in the village so 
as to overlook the female apartments 
of another hut not Jhat the villageis 
had been in 4he habit of preventing thHr 
co-villageis from opening windows in such 
a mannei : 

Held — That the usage as to the right 
of privacy was not proved. 

That the fact that the Defendants wall 
had been standing there over 50 years and 
during this period no window had been 
opened was not sufficient to give the Plain- 
tiff a prescripifive right to prevent the 
Defendant opening a window in t}u\t tvall. 

This was an appeal preferred on the 
29th of June 1898, against the decree of 
i. Windsor, Esq., Officiating Judge of 
2iliah Burdwan, dated the 4th of A.pril 
1898, reversing the decreA of Baba 
Brbmotho Nath Chatterji, Munsif, 3rd 
Court of Burdwan, dated the 11th of 
llarch 1897. 

Plai^ftiff and’ Defendant are distant 
Htso/SoB <tnd owner of adjoining houses. 


14 ^ 

Defendant opened a window in a wall of 
his baitakhana overlooking ihb female 
apartment of the Plaintiff and it was 
alleged that the Defendant intended to 
open several othet similar windows in 
the same wall. Plaintiff sued for having 
the window already opened to be closed 
^and preventing the Defendant from open- 
ing any other w indow. It was admitted 
that one Gauri Charan Chowdhnry was 
the cotnraou ancestor of both parties and 
that the site of the dwelling-houses of 
both parties belonged to Gauri Charan 
and after his death it was divided, one 
portion falling to the share of Plaintiff’s 
immediate ancestor iDtid another to that 
of Defendant’s ancestor. It was also an 
amittcl fact that no window or any other 
opening of any sort existed in the wall 
in question. The first Court was of 
opinion that on the opening of windows 
in that wall the privacy of the female 
members of Plaintiff’s family, who were 
puidaiiashin ladies, would be seriously 
interfered with. The learned Miinsif 
found that a local usage existed under 
which one could not open a window in 
any part of his male apartment so as to 
interfere with the pri'gicy of the female 
apartment of the owner of the adjoining 
house. From the fact that the original 
house was partitioned* into two shares in 
such a manner that the male apartment 
of one co-sharer holder adjoined the 
female apartment of another, the Munsif 
made a presumption to the effect that 
there was an undertaking on the part 
of the former not to open any windows 
overlooking the female apartment of the 
other. It was also f6und that the Plaiii<» 
tiff h^ enjoyed non-interferenoe wiih 
the privacy of his female apairtment for 
over 60 years j the first Otfvdtt therefore 


NOf^SS. 


Bahpini, 3. 
Pbaix, J. 
1900. 

3, April. 
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held that the Plaintiff acquired the right 
of easement he claimed and that a previous 
grant might be presumed. The Plaintiff^s 
suit was accordingly decreed. Defendant 
preferred an appeal to the lower Appellate 
Court. In the opinion of the District 
Judge the Plaintiff had not proved any 
grant t)r special permission. Ho, after 
reviewing certain cases, decreed the appeal 
in the following w^ords : — 

I cannot hold that the fact that the building 
has stood for many years without windows in 
this wall can give I’laintiff any cause of actifm, 
such as would arise, \ve?*e the right to pi-ivacy 
ail inherent right like the right to ancient lights 
and air. ICxpress loca^ usage then is the sole 
ground on \ihich this suit <jaii rest. Now there 
is some evidence that in the village in which the 
parties reside and in a few neighbouring villages 
certain persons were prevented iVom opening 
doors and windows which would have interfered 
with the privac}^ of others ; and that it is the 
custom in these villages for privacy not to be 
interfered with in the way in which the Defend- 
ant has interfered ivith the PJaintilf ’s privac3\ 
But having regard to the fact that there is not 
a single reported case in Bengal of sucli a local 
usage being proved since 1865 ; and having 
regard to the provisional manner in which the 
learned Judges Markby and Glover [Abdur Rahim 
V. Birju Snhu (2) and ShclJch Oolam Ali 
V. Kazi Mahwued /ahur Alum (3)] expressed 
themselves respecting the supposed right of 
privacy even were egress local usage proved, 
I cannot hold that the Plaintiff in this ease 
has discharged the burden of proof placed upon 
him. The mere fact that it is not the custom 
of the village for windows to be opened over- 
looking another’s zenana^ cannot in my opinion 
give Plaintiff a light to prevent the Defendant 
from opening windows in his wall as he may 
think fit. The obvious remedy was noticed by 
the learned Judges of the Calcutta High Court 
in the cases referred to by me. The Plaintiff 
may put up any screen or wall on his property, 
to protect himself from annoyance. Following 
therefore the rulings of t^e Honourable Calcutta 
High Court, lam bound to come to the conclusion 
iha1i the lower Court was wrong in finding thht 
the Plaintiff had any right of privacy acquired 

G) 0 U. L. li. 070 (1S70). 

<S) 0 B, L. H. App. 70 il071). 


by express local usage or otherwise. I decree 
the appeal with costs of both ('"ourts. 

Plaintiff preferred this second appeal* 
jBabu XJmakali Mukherjee for the Ap- 
pellant. ^ 

Balm Nnlini Ranjan Chatterje^ for the 
Respondent. 

' The JUDCiMENT OF THBJ CoUUT WAS aS 
follows : — 

This is an appeal against a decision of 
the Officiating District Judge of Burdwan, 
dated the 4th April 1898. 

The suit is one in which the Plaintiff 
seeks to prevent the Defendant from open- 
ing a window in his house, which would 
overlook the Plaintiff’s female apartments 
and so disturb his right of privUoy. The 
Plaintiff ruamiains that he has acquired 
4his right by prescription, by local 
custom and liy express grant. The De- 
fendant traversed these allegations ; and 
the suit was decreed by the Munsif, wlft 
held that the Plaintiff had established 
the right set up by him by local custom 
as well |is by prescription relying, it 
would seem to us, very much on the case 
of Gopal Prasad v. Rad%o (1). . 

The Defendant then appealed to the 
District Judge; and the District Judge 
reversed the Munsif’s decision. 

The Plaintiff now appeals to this 
Court. • Tlie learned District Judge has 
held that the Plaintiff has not proved 
any grant or special pern^ssion in his 
favour, entitling him to prevent the 
fendant from opening a window in the 
wall of his* house. He does not deeJ 
with the Plaintiff’s claim to this right 
by prescription ; but he finds that the 
Plaintiff has not established such a right 
by local usage, ^ 

(1) L L. E. 10 AUi SfiS USES), 
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The learned pleader for the Appellant 
in this Court urges, Jlrst^ that the 
learned Judge, in coining to this finding 
that the Plaintiff has not established the 
‘right claimed by him by local usage, 
has done so on wrong grounds ; and, 
secondly^ he has urged (although, perhaps 
not very strongly) that the Judge should 
have held that the Plaintiff has acquired 
the right to the privacy of his female 
apartments by prescription. 

We think, however, that the decision 
of the learned Judge is right. He begins 
by^ reviewing the cases on the subject, 
both in the Allahabad High Court and 
in this Court, and he points out that 
thei^ is a great difference between the 
%w on the subject of privacy, as prevail- 
ing in the North-Western Provinces and 
as prevailing in this province. According 
to the , rulings of this Court, there is 
in Bengal no inherent right to privacy 
and it has been laid down in several 
cases that such a right can arise in this 
province, if it can arise at all, only by 
express local usage, by grant, or by 
special peiftission. Now, as has been said 
before, the Judge has clearly and expressly 
found that the Plaintiff has not proved 
any g^nt or special permission, and the 
pleader for the Appellant does not 
attempt to impugn this finding. He, 
however, attacks the finding of the Judge 
that the Plaintiff has not been able to 
establish the local usage which he sets 
up so as to entitle him to prevent the 
Defendant from openirfg a window in his 
w#. And he does so on two grounds, 
the Judge states that he cannot 
; believe the evidence adduced by the 
Flaintiff on this point, having regard to 
lAib that there is not a single 


reported case in Bengal since 1865 of 
such a local usage being proved ; and, 
secondly i because the Judge says : — “ The 
mere fact that it is not the custom of 
the village for windows to bo opened 
overlooking another’s zenana cannot, in 
my opinion, give the Plaintiff the right 
to prevent tlio Defendant from opening 
windows in his wall as he may think fit. 

We are of opinion, that when the 
learned Judge adverted to tfie fact that 
there is nut a single reported case in 
Bengal since 1865 of such a local usage 
being proved he merely meant to say 
that in consideration of this circum- 
stance it would require strong proof of 
such custom to satisfy him that such 
local usage could exist, or did exist in 
the village in question. And with regard 
to the passage from his judgment which 
has been cited aboVe, we think what 
he means to say is^that the mere fact 
that it is not the custom in the village 
for windows to be opened overlooking 
another’s zenana cannot, in his opinion, 
vest in the Plaintiff the right of pre- 
venting the Defendant from opening a 
window in his wall. From this wo, under- 
stand, that the evidence adduced by the 
Plaintiff is merely that it has not been 
usual for windows to be opened out in the 
village BO as to overlook the female 
apartments of any hut but that the 
evidence does not go so far as to show 
that the villagers have been in the habit 
of preventing their co-villagers from 
opening windows in such a manner. Such 
in our opinion being the views of the 
District Judge, [^we are unable to see 
that there is any thing iuoorrect^n them 
or that he has come to the conclusion at 
which he hM arn've4 h; a wrong method. 
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We may deal very eUortly with the 
Plaintiff’s claim to the right by prescrip- 
tion, which he certainly set up in the 
Court of first instance, but which does 
not seem to have been pressed before 
the District Judge. In the first place, 
such a right admittedly cannot be 
claimed under sec. 26 of the Limitation 
Act. It farther appears to us to be clear 
that ill the circumstances of the case it 
could not be established by the Plaintiff. 
What the Plaintiff says is that the 
Defendant’s wall has been standing there 
over 50 years and during this period no 
window has been opened in it. But that 
would not be sufficient to give the 
Plaintiff a prescriptive right to prevent 
the Defendant opening a window in that 
wall. Had the Plaintiff been a^le to 
establish (which he does not pretend to 
be able to do) that for a long period, 
sufficient to establish a right by prescrip- 
tion, he has been exercising the right 
of preventing the Defendant from open- 
ing such a window, that might establish 
a prescriptive right, such as he claims. 
But that is not the case here. He does 
not set up Buoh a right or pretend to be 
able to establish it by evidence. 

Under these circumstances, we see * 
no grounds for interfering with the deci- 
sion of tlie lower Appellate Court and 
we dismiss this appeal with costs. 

Apptal dumimd* 

S. n. S. 
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Afpical fbom Obder 
• No. 119 OP 1900. 

Sheik Jafab, Judgment- 
debtor, Appellant, 

V* 

Kamalini Debi, Decree- 
holder, Respondent. 

Cvcil Procedure Code {Act XIV of 
sece. W.-ir. P. and A Ham 

Civil Courts Act {111 of 1S87), secs. IS, 17^^ 
Execution of decree-- Jurisdiction, transfer of, 
of Court — Limitation Act (-YP of 1877), 
sec. H. 

An execution of a decree of the Couit 
of the Munsif of Notvahyunge leaving 
been taken out in the Court of the Mnnsif 
of Maid ah hy veason of transfer of the 
local jurisdiction of the former hy the 
Local Government under Act XU of 
1887, a sum of money "was paitl in part 
satisfaction. A second application was 
objected to on the giound that the Maldah 
Court had no jurisdiction, A fiesh 
application with a certificate transferring 
the decree from the Nawahgunge Court was 
resisted on the ground of limiltkion : 

Hel<J — 7'hat the Nawahgunge Court did 
not cease to have jurisdiction hut that the 
decree could also he executed hy the Maldah 
Court. 

Luichmak Pandeh V. Maddan Mobuii 
Shve (2) referred to, 

Ealipado Mukebjee V. Deno Natb 
Mukerjee (1) distinguished. 

Held further— 2’Aat proendings to 
enforce u decree taken boD& fide i^ore a 
Court which the party bon& fide believes 
to have jurisdiction is a proceeding withm 

<1} 1. L. H. 25 Cal 815 (X$87}. 

(2) 1. L* a a Cal. 510 {1%80)* 


Priksep, J. 
Hill, J. 
1900. 

5, December. 
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the meaninff of sec. 14 of the Limitation 
Act 

Hia| Lal V. Badrt Das (3) referred io. 

This was an appeal preferred on the 
6th of April 1900, against an order of 
Alfred ¥. Steinberg, Esq, District Judge 
of Kajshahye, dal^d the 15th of Decem- 
ber 1899, affirming an order of Babu 
Jadab Chunder Bhuttacliarjee, Munsif, 
2nd Court, at Maldah, dated the 3rd of 
July 1899. 

The facts of the case appear from the 
judgment. 

Babii Kali Kishen Sen for the Appel- 
lant. 

Bab us Karuna Sindhu Muherjee and 
Svrendra Kath Ohosha! for Ijie Res- 
pondent. 

«i 

The Judgment of the Court was as 
follows * 4 — 

Thet decree sought to be executed in 
tiiis <Jase was made by the Court of the 
Mui^sif of Nawabgunge, but the local 
jurisdiction in respect of the subject- 
matter of the suit appears to have been 
subsequently transferred, bj order of the 
Local Government, to the Court of the 
Munsif of Maldah. Nevertheless the 
decrecijiolder took out execution of his 
decree, within the time fixed by the law 
of limitation, in the Maldah Court, aud 
in the course of execution, a sum of 
mopej was paid towards liquidation of 
that decree. A second application for 
execution was made in Februaiy 1899 in 
the same Court, but’ the decree-holder 

ki 

was referred to the Nawabgunge Court, 
as being the Court which had passed the 
decree and which*was alone competent to 

• (») J. L. B. 2 All. 792 : s. o. L. K. 7 I. A. . 

167 ( 1860 *. 


execute it in order that an application 
might be made for the transfer of the 
decree fo% execution by the Sfuimif of 
Maldah. When an application for exe- 
cution was made to the Munsif of Maldah, 
on a certificate transferring the decree 
to hint, the judgment-debtor pleaded 
limitation. The Munsif overruled that 
plea and gave the decree-holder the 
benefit of cl. 3 of sec. 14 of the Limita- 
tion Act, holding that he was entitled to 
a deduction of the time during which 
the application erroneously made to the 
Munsif of Maldaji had been pending as 
he held that such proceedings had been 
taken in good faith. The District J iidge, 
on appeal, expressed a contrary opinion, 
holding that ignorance of the law on 
the part of the decree-holder would not 
constitute good faith. The Dinitnct 
Judge, however, on other grounds affirmed 
the order of the Munsif, holding that 
the proceedings erroneously taken in the 
Maldah Court were not absolutely void, 
but voidable, and that the judgment- 
debtor having condoned the error com- 
mitted by the decree-holder and having 
accepted the jurisdiction by making part 
payment of the decree, the proceedings 
were saved under sec. 14 of the Limita- 
tion Act. 

The first question raised before us 
in this appeal is, what Court was com- 
petent to execute this decree and it is 
contended that the Court of the Munsif 
of Nawabgunge was alone competent .to 
execute it being the Court which passed 
it within the terms of sec. 223 of the 
Code of Civil Procedure ; and it xvos also 
contended that although the Munsif of 
Maldah might now alone have jurisdic- 
tion to try the suili; by reason of the 
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transfer to bis jurisdiction of the locality 
in which the subject-matter of the suit 
is situated, he would not be tha Court to 
have jurisdiction to execute the decree 
passed by the Munsif of Nawabgunge. 
As authority for this we have been 
referred to the case of Kalipado Muker- 
jee V. l}eno Kath Muktrjee (1). That 
case, however, is distinguishable from the 
present for it was held there that the 
District Judge’s order under cl. 2 of 
sec. 13 of the Bengal Civil Courts Act 
did not amount to a transfer of juris- 
diction but was merely an order for the 
distributioft of business amongst two 
Courts each having jurisdiction. In the 
present case, however, the order of 
transfer was of a different character. It 
was an order by the Local Government 
whio)| adjusted the boundaries of two 
adjoining nionzahs, so as to place the 
lands, the subject-matter of the suit 
within the jurisdiction of the Munsif of 
Maldah. There was therefore no mere 
redistribution of business, as in the case 
of Kalipado Mukerjee v, Beno Nath Mu- 
kerjee (1), but a removal of jurisdiction 
over this locality. The case of Lutch- 
man Pandeh v. Maddan Mohun Skye (2) 
seems to us more appropriate in deal- 
ing with the terms of sec. 649 of 
the Code of Civil Procedure. It was 
there held that the terms of that law 
were permissive, and that, applying that 
judgment to the facts of the present case, 
the Munsif of Nawabgunge did not cease 
to have jurisdiction in the. mattair of the 
execution of the decree, but that the 
decree might also be executed by the 
Munsif of Maldah. This interpretation 

(1) I. L. R. 26 Cal. 816 (1897). 

(2) I. Xi R. 6 Cnl 618 (1880). 


seems to us to be jn accordance with 
sec. 17 of the Bengal Civil Courts Act, 
we think, therefore, that the proceedings 
in the Court of the Munsif of %!aldah 
were not without jurisdiction so as to 
have the effect of barring the present 
application as not made within the period 
of limitation. ^ 

We are also of opinion that the grounds 
upon which the District Judge has ^^held 
that the time occupied in the proceedings 
taken by the decree-holder in the Maldah 
Court should not be excluded are un- 
sound. He has held that ignorance of 
law, that is to say, ignorance on the 
part of the decree-holder to know that 
his application for execution could A)nly 
be mad^ in the Court of Nawabgunge 
in which the decree was passed, and that 
the Maldah Court had no jurisdiction 
to execute that decree* prevented his 
pleading good faith within the terms of 
sec. 14 of the Limitation Act. The case 
of JHia Lai v. Badti Bas (3) is an 
authority to the contrary. It was tSere 
held that proceedings taken erroneously 
in a Court which had nc jurisdiction but 
which was believed by the decree-holder 
to have jurisdiction were bond fide* 
Their Ijordships of the Privy Council * 
pointed out in that case that the Judge 
himself believed he had jurisdiction and 
acted accordingly, so also in the present*' 
case. 

The appeal is therefore dismis^d with 
costs, two gold mohurs. 

Appeal diemtssed with eoets. 

C. C. G. 

(3) I. L. R. 2 AIL 792 : B, c. L. R. 7 I. A. ' 
167 (1680). 
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lamf Wiitifoim. \ S AW jjRAPHA. Eiasns, 
t(m I PlaintiiF, Appellant^ 


filni It G^PW- r ThB OOLtBOTOB OP 

IdOO. Japni>*sb, Defend- 

8, DeoBinber. j ant, Eespondent. 
OM iVooediMV (XxU (Jet XIV of 188a), 
f 00 e»* iQBy S94 j ^95 (a) — Ex parte decree 
orcfor refueing applimtton 
mder $S^ iOB, 0%e. P. C. — Remand under 
eec* 609^ Oiv^ P. C^^appecdfrmnordei'of--- 
Beet B0$y ftV. P. (7, what can he rmmnded 
under-^Fmal m^dm* — Interleeutory ordei\ 

1% an appeal fiom an aider ref u$%ng 
ia Hi aeide a decree under sec, 108^ Ctv, 
P« (/*f on the givund that that eection did 
txppfps the only case which oa% he 
f^emanded by the appeal Cornet, to he tried 
tm ite mef^iUf fs the applicatwn under 
0Co 108^ $nd not iju original case^ the 
decree in wJtkh u sought to he set aside. 
Such ordei^ of* remand is merely an 
interheutory order relating to 2 ^ecedure 
imd no appeal lies therefrom, 

mere fact that the High Court 
han$ eerti/led the sufficiency of the amount 
imd the value of the suit foi' an appeal 
lo the Privy (7oh^c»7| cannot make appeal- 
sMe m^der which does not fidfil the 
conditions, 

t/'^ESb^iwiian appeal from a judgment 
Jjlahabad High Courts date^ the 
^|»i»Mnbet 1897. 

lotions raised in Ibis appeal 
[^jyliether the decree complained of 
? parle decree or not and tvhether 
to Her Majestyin Council lay 

Court of AUalwibad hod re- 
4«l^afqii of the Snhoidiiulto 

Smm ms tJ** »pp«^ <*«« 
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ott 'lohdor the oouM oortifiijklo |tw»te4 bit 
the High Court that tiie etm trai A dt 
one for appeal under aeo. 698, 0. P. C. 

The suit was brought for the roooTOty 
of a sum of Bs. 65,426 prinolpal and in- 
tereat due on tn'o hypothecation bouda, 
dated 17th and 30tb June 1890, executed 
by llaja Harihur Dut Dube of whom the 
> Defendant in tbia auit Shankar Dut Dube 
waa the legal lepreaentatiTe. On the 
death of the latter, the Collector of 
Jaunpore was substituted as a Defendant 
in hia place. 

The first Court decreed the claim ou 

« 

the 19th March 1896. Subsequently ou 
the 9th April 1896 Shankar Dut Dube , 
applied to the same Court to set aside 
the decree as having flben passed ejt jmrte 
und 0 | the provisions of see. 108, 0, P. C. 
On the 8th October 1896 the Sub-Judge 
disallowed the application, but ou the 
Defendant’s appeal tlie High Court {Chief 
Justice Edge and Mr. Justice Blair) set 
aside the order of thfe Sub- Judge and re- 
manded the case to that Court under sec. 
562, C. V, C. 

The amended plaint had been filed on 
the 8th January 1895, written statements 
of the various Defendants, including 
Shankar Dut Dube, were placed ou the 
record on the 17th May 1895, and with 
^regard to what bad followed the Sub* 
Judge stated as under : — 

*^Tbe 19tb,lidaroh 1696, on which the 
decree in question was passed, waa fixed 
to the knowledge of the pleaders for 
both parties, for the purpose of the pro- 
duction of evidence on the issues framed^ 

^ These issues had been framed with ire^ 
ference to the plaint and the 
statement filed on Defendant's bebldl on 
the 17tb May 1896 »an»h 

1896 ; but the caiM milMM 
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19th March from time to time, either by 
reason of the application of Defendant’s 
pleader praying for the postponement 
on account of his being busy elsewhere, 
or by reason of the record of the suit 
not having come ba-k from Jaunpore, 
where it lord been sent on requisition. 
The postponement took place on the .31st 
January 189G, on which an order was 
passed that the case should come on for 
decision on the 19th March 1896, and 
that the parties with tlieir witnesses 
should appear on that date ; due notice 
thereof was admittedly given to pleaders. 
That day having arrived the plca<lcr for 
the applicant stated that he could not 
conduct the case and he had received no 
instnictions from his client. Thereupon 
tlie Court proceeded to try the case, and 
tried and decided the issues on the evi- 
dence adduced on Plaintiffs behalf and 
decreed the suit against the applicant. 
Now, taking these circumstances into 
consideration, and also tlie fact that 
applicant’s pleader as well as that of tlio 
Plaintiff had in the beginning applied for 
time to enable him to produce prececlevt/t^ 

I bold that the Defendant’s pleader, who 
refused to conduct the case on the 19th 
March 1896, wns not N\ithout instruc- 
tions; and that his appearance in Court, ^ 
therefore, was an appearance of his client 
(the applicant). .... 1 may also 

remark that notice to a pleader of the 
date fixed is as good as a notice to his 
client in permu. Hence the decree was 
not fx p(wif, and no application lies under 
sec. 108, Civil Procedure Code.” 

The judgment of the High Court re- 
versing the decision of tlie Sub- Judge 
and remanding the case is as follows : — 

It appears to ns that the decision of 


this Court in Bhagufan Bai v, ffwa (l) and 
of the High Court at Calcutta iu Jmipir- 
dan Dohep v. Ramdhme Sifiigh (2) are au- 
thorities in favour of the contention Of tjbe 
Appellant that an applii^atipn lajjf; xh ; tills 
case under sec. 108 of Act Mb. Xil? 
1882. On the other band, we have bifen 
pressed by the learned counsel for the 
Plaintiff decree-holder with the decision 
of their Lordships of the Privy Cpuhpil 
in Sahibzada Zain-ul-ahdin Khaw^\ 
xada Ahmad Eaza Kfian (3). The proce*' 
dure which the Subordinate Judge r^ust 
in our opinion have adopted wa» that 
under sec. 157 of Act XIV of 1882. That 
section makes applicable, so far as may 
be, to cases coming within the section; 
the the procedure of Chapter VII of (fee 
Code. Sec. 157 apparently relates to a 
later period in the litigation than the 
sections which are to be found^n Chapter 
VII, but there is no difficuTcy in ascelr* 
taining the rule to be followed in cases 
under sec. 157 by reference to Oliapter 
VJf. It has been contended for the 
Plaintift' decree-holder that the effect of 
the decision of their Ijordships of the 
Privy Council in Sahibzada Zadn-ul-af>din 
Khan v. Sahibzada Ahmad Mam Khan (3) 


is, that there can be no decree ettn 

bo called a decree ex parte* 

Defendant who has, at any 

any occasion before the dectee 

put til an appearance in 

though at l(fie hearing he may haW ^ 

absent and unrepresented, , or' 

been present merely by a pleaiei; ; 

had no instructions. In our opit|icii;'4lie 

j'-' 

(1) I. U R. IS All. m (18^7feV> V., 

(2) I t. B. . 

(3) L. B. 6 L a Ci k B; 

2 Aik ' 
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decision ^ j^^eir tprdahips of t\m Tmrj 
Council ipaereljr referred to the opening 
of sea 119 of Act No. VIII 
^of 1859, That section itself shoves quite 
Clearly that there can be parte decrees 
against Defendants, whether or not they 
have pat in appearances in the snit. The* 
prohibition of an appeal in the earlier 
part of sec, 119 is limited, to apply the 
decisioiv of their I^ordships of the Privy 
Council, to a case in which the Defend- 
ant had not put in any appearance at 
all. In ^jfur opinion the decision of tlieir 
Lordships of the pflvy Council has no 
bearing on the case before us here.*’ 

Mr, Ujjohn, Q, (7,, and Mr. Jioss for 
the Appellant. 

ilfr. Phillips for the llespondeut. 

Lord Hobhousb. — Is there nothing in 
the record t(^ show whether Defendant’s 
pleader infq^'med him i 

Mr- Upjohn. -No. 

Lord Dayev. -It all deijends on that 
fact. 

Sia H. Gou( H. — It may be he was pre- 
sent without proper a\ithority. 

Mr, Upjohn contended that the decree 
of the 19th March 189G was not an 
m parte, decree within tho meaning of 
ace. 108, C. P, C. Moreover if it was, ^ 
the High Court w^as wrong in remanding 
the jCase, * The Defendant had • not com- 
|died the terms of that section, he 
Wtisfy the Sub Judge that he 
|s?e vented from suflicient cause from 
Uplxiring, &c. 

* IjOBD Hobhousb. — That appears to be 
S 0 i the application should have been re* 
xuaiuded for the Sub- Judge to find on evi- 
ileiCiCe wliether Defendant had satisfied 
of that section. 

hearing Mr. Phillips for the Ees- 


pondent^ their Lordships called on Mr. 
Ross to show the appealable nature of 
the order, and whether the decree of the 
High Court under appeal w'as a final one. 

Mr. Ross referred to among others 
secs. 59 i, 588, 566 of tho Civil Proce- 
dure Code anti to S^/ed Mvzhar llustin v. 
BodJui Bibi (4). 

Their LonoHHiPS Judoment was Deli- 
veiod by ^ 

Lord llojiKhiaoN. — To this appeal from 
the High i^ourb of Judicature for the 
North-Western Provinces, Allahabad, 
it IS objected by the Respondent that 
no appeal to Her Ma^sty in Council lies 
against the order complained ♦of. For 
th|> duo understanding of the question 
thus raised it is nec^sary briefly to trace 
the procedure in the suit. 

The suit was brought on 10th March 
1892, before the Subordinate Judge of 
Benares, for the recovery of money 
alleged tp be due under two bonds, 
executed by a person of whom the De- 
fendant Shankar Dat Dube was tho legal 
repiesentative. ’riiat Defendant is now 
deceased and is represented by the 
Respondent. He appeared in the suit 
and on 17th May 1895 filed a written 
•^statement with a list of documents. 
Into the nature of the questions raised 
by the plaint and the written statement 
it is unnecessary to enter, as the 
questions before their Lordships arise 
solely out of the part taken by the 
Defendant at a certain stage of the 
procedure. It h sufficient to note that 
* the issues settled between the Appellant 
and Shankar Dat Dube were; — 1. Has 
the plaint been amended according to 

(4) L. B. 22 I, A, X (1894), 
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law ? 2. Is Defendant No, 1 tSIwxkar 
Dat Dube) the heir of Kaja Harihar Dat? 
,'i« Is the deed of mortgage legally valid 2 
Could Harihar Dat duly legally hypothe- 
cate the property ? 4. Is the deed of 
mortgage genuine? A fifth issue was 
settled, but it did not afie^t Shankar Dat 
Dube but only certain other Defendants. 

Prior to 19th March 1896 the case 
had repeatedly been before the Court 
but ha4 from time to time been post- 
poned; and on 3 1st January 1896 an 
order was passed that the case should 
come on for decision on 19th March 1896. 
On each of these occasions the Defendant 
Shankar Dat Dubefras represented by a 
pleader. ^ On 19th March 1896 it is 
recorded by the presiding Judge |jjiat 
“ Defendant No, 1 ia to-day absent. No 
one appears for him. His pleader 
informs the Court that he has no instruc- 
tions to proceed with the case. The 
Court proceeded, \s in absence, heard 
evidence for the Plaintiff and decided the 
issues, giving decree for the claim with 
costs. 

# 

On the 9th April 1896, Shankar Dat 
Dube applied to the Court under sec. 
108 of the Civil Procedure Code to set 
aside this decree on the ground that^ 
neither the Defendant-Applicant nor his 
general attorney had notice of the date 
fixed and that fer this reason be could 
not conduct the suit. The Appellant 
filed a reply denying that the 108th 
section applied and asserting that the 
Defendant had notice. The application 
came before a different Judge from Nil 
Madhab Uoy, who had presided on 19tli* 
March 1896. The new Judge, notwith- 
standing that his predecessor had record- 
ed that the Defendant in <],uestion was 


absent, that no one appear^ lor him and 
that his pleader informed the Court that 
he had no instruction to proceed 
the case, forthwith disallowed the apjdi^ 
cation with costs. No opportunity was 
given to the applicant to satisfy the 
• Court in terms of sec. 108 ,that he was 
prevented by any sufficient cause Irom 
appearing when the suit was called on 
for hearing, the theory of the decision 
being that the applicant had in fact 
appeared and that the decree was there- 
fore not ^ * 

Against this order ai; appeal was taken 
to the High Court at Allahabad, who 
allowed the appeal and pronounced the 
order now appealed against. The terms 
of the order are as follows “ It is 
oi*derod that this appeal be allowed ; that 
the order of the Snborditfhte Judge of 
lk)nares be set aside ; and tbht the case 
be and it hereby is remanded under sec. 
562 of the Code of Civil Procedure to 
the Court of the said Subordinate Judge 
to be disposed of on the merits.” 

The Appellant represents that by this 
order the High Court have set aside the 
decree of 19th March 1896 and haire 
remand^ the original suit to be diflfiosed 
of on the merits. The tteriyoiident 
disclaims for the order any such sweejj^llig 
efibot and bold that what is vikkammi k 
merely the application immedliMMiy befhie 
the Court, to wit the applioatji^ # 
aside the decree, and that it is . 

cation which the Subordinate 
imier the remand proceed'^ fed 
of, by allowing the Bespondeifti to 
eavfmr to satisfy him of the 
specified in ^c. 108 an4 thid if fbe 
done by setting aside 
their lordships m Of b{d|^t 
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that in the jast con- 

fitraatioa of tifo ovdor ot the High !(|>urt« 
H The AppUoatiOn by tlie Respondent to 
set aside the decree might be described 
as the case, ” with at least as much 
aoot;tracy as the original suit in which 
there was a standing decree ; and unless 
and until that decree had been set aside, 
there was no means of remanding tiiat 
suit. The form of the Records is incon- 
sistent with the Appellant’s view. The 
judgment of the High Courf (p. 20) is 
headed Case 2 of 1897. First appeal 
from the order of the Subordinate Judge 
of Benares, dated 8th October 1896,” 
which is the disnq^issal of the petition 
under*sec. 108 (p. 18). And the decree 
(p. 22) is headed in similar fashion. 
That then was the ** Caso ” with which 
the High Court jiras dealing. But fur- 
«theiv if tixere bo any ambiguity, it is to 
be presumed that^ that was done which 
the law reg^uired ; and it is allowed by 
both parties and is clcnr to their Lord- 
ships that, assuming the 108th section 
to Spply at all, the proper course was to^ 
reiSl^d the application to the Subordi- 
nate Judge to dispose of that applioatiou 
w^th due regard to tlie conditions of the 
, seotion* * There is, however, a further 
^^p^Eieideration which is conclusive as to 
, thflrtruA intendment of the order, for the 
Judges in their written judgment 
oni as the error of the Subordinate 
that be had disposed of the case 
oonsij^ering whether the Defend- 
prevented by sufficient cause 
appearing and maintaining bis 
at the hearing on the 19th of 
lihftll t®96* Their Lordships would 
my clear Janguage in the order 
Vas intended to effectuate this 

* 4 - 


opinion to induce them to oonttrue it in 
a sense vdiich would stultify the Court 
pronouncing it. 

Their Loixlships having thus ascertain- 
ed the true meaning of the order appeal- 
ed against, the question is whether an 
appeal lies to Her Majesty in Council, 
and this depends on whether the order 
is a final order in the sense of sec. 595 
(a) as modified by sec. 594 of the Civil 
Procedure Code. The mere fact that 
the High Court, apparently on the as- 
sumption that it was such ofi order, have 
certified the sufficiency of the amount 
and value of the suit cannot make 
appealable an order which does not fulfil 
the statutory conditions. Now it does 
not in their Lordships’ judgment admit 
of doubt that adliuming the order "to 
have the meaning which they ascribe to 
it, it is in no sense of the term a final 
order. It is a purely interlocutory order, 
directing procedure. Accordingly their 
duty is to advise Her Majesty to dismiss 
the appeal. Precluded us they would 
therefore be from proceeding to examine 
the merits of the order, their Lordships 
do not regret that in the course of ascer- 
taining its true construction they have 
necessarily had to consider, the law appli- 
cable to the cAsc and to pronounce that 
no other order would have been appro- 
priate save that which they find to have 
been made. The Appellant must pay 
the costs of the appeal. 

Solicitors: Mesivi* Bmrow^ iSo^ers 
Nevill for the Appellant, 

Solicitor : Solicitor India Office foi: the 
Respondent. 

Afpeal dimimd vdUk mte* 

C. W. A. 
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Appeal prow Appbllatr Dborbb 
No. 1599 OP 1898. 

" Kailash Chandra Nbogi, 
Maclean, C. J. Plaintiff, Appellant, 

Bansrjeb, J. V . 

1900. Harish Chandra Biswas 

25, April. and others, 

Defendants, Respondents. 

Indian Evidence Act of 187 sec, 9 £ — 
Oval evidence to contradict the recital in a 
deed. 

When one of the pai ties to a deed ts, 
undef' any ^ the provisions of sec, 1)2 of 
tfie Evidence Aci^ permitted to go into oral 
evidence^ it is open to the other party also 
to rehut that evidence hy oral evidence. 

Where a deed recited the payment of a 
certain consideration and the Plaintiff 
denied the passing of any consideration 
and adduced evidence in support of his 
contention under the provisions of sec, 92 of 
the Evidence Act, it is open to the Defend- 
ants to go into oral evidence to show tfvat 
there teas some consideration /op the deed 
though not the same as recited in the deed, 

Lala HimmaT Sahai Sinuh V, Llewhel- 
LBN (1), UUKUM ChaND V, HiRALAL (2) 
referred to. 


no considwatioo 
tlie de^ was executed 
being told “ what was |^di|ig iuid 

thaifin fact the sale #a0' 'ii# 

The third issue raised was, 
the deed of sale executed by 
Chunder Neogi is void as fraiMwleat stel 
for want of consideration, or that thlf 
same was a bond fide transaction v 
valuable consideration.’* The deed reoited 
that Ks. 500 had been paid as purobaftt 
money and at the trial the Plaintiff 
adduced oral evidence to show that tfait 
was not the case. Thereupon the De^ 
feudants went into oral evidence to show 
that there was some consideration for the 
deed. The District Judge found on the 
evidence that Rs. 500 had not beep paid 
as cash as recited in the deed, but thRt 
there was ample consideration for it. 
The I’Jaintiff Appealed and contended tfant 
the lower Court should*not have adinitbad 
oral evidence to show that thane 
consideration for the deed and that nnoli 
admission of evidence contfh.vened tfait 
provisions of sec. 92 of the Evidence Act. 

Dr, Pash Behary Ghose and Bahu 
^Chandra Palit for the Appellant. ^ 

Dr, Asutosh Mukherjee (for Babn 
Cham Mitter) for the K68|>ondents* 


This was an appeal preferi'ed on the 
4th of October 1898, against the decree 
of Babu Mohim Chandra Ghosh, Subordi- 
natc Judge, 3rd Court of Zillah Hughly, 
dated the 2nd of September 1898, re- 
versing the decree of Babu Khagendra 
Nath Bose, Munsif, 2nd Court at Seram- 
pore, in that district, dated the 23rd of 
March. 

This was a suit to set aside a deed on 
the ground that it was an illegal sale, 

(1) I L. R. 11 Cal. 486 (1885). 

(2) I L. R. 3 Bom. 159 (1876). 


The Judgments of the CouRT^wnk^ m 
follows : — ^ ^ 

Maclean, C. J, — This is a suit 
aside a^kohala, dated the 30th 
130?, on the ground that it 
ille^l bale, that no consideration 
and that the de^ was elected 
the grantor being told what 
about,’’ that in the kdhala 
were artfully and fraudnl^i^J 
that at the time, of 
Madhub Chandra Ne^h tho 
was quite unable to all 



You V.3 




m ' 


KaIUB^ C^lTDlftA V. CfiAKDBA Bl^tWAS. 

tiiii^t in laot the me inras seek to put m mj evidence of any oral 


not and that it eras under these agreement or statement cither to con- 

C^inp^htnces that the kobala wm got tmdicti var}% add to or subtract from 


V Defendants generally denied that 
and the third issue was, whether 
the deed of sale executed by Madhub 
Sunder Neog! is void as fraudulent and 
tor a^ant of consideration, * or that the 
same was a hontt Jlde transaction for 
valuable consideration,” It is quite clear, 
therefore, tlmt what the parties went to 
trial on Avas as to whether or not the 


tho terms of the deed, it was the PlaintiflF 
who wished to show that there was, in 
point of fact, no considemtion * for the 
deed. That, under the first proviso to 
sec, 92, he was entitled to do ; he w^as 
entitled to prove the deed was invali- 
dated for want of consideration. But 
if it were open to him to take this oounse, 
it was equally open to tlie parties relying 
upon the deed to show, by evidence, 


deed was void as being fiandulont, and seeing what tho issue was, that there w,as^ 
whether there W'as any consideration for valuable consideration for the deed, even 
the 'deed. The first Court decided consideration was not identical 


kgaimyt the deed ; the low or Appellate 
Court upheld the deed and found that it 
was not fraudulent, and that there was 
ampl^ ^consideration for it. This is clear 
Ironf tho terms of the judgment. The 
point )tOf *law sought £o be raised on 
$eOond appeal is that, inasmuch as the 
Ctnirt of Ai>poal below found that nothing 
was paid in cash at the time of the 
S^cOPUtion of^thc deed, it was WTong in 
admitting oral evideijpe to show that 
there was consideration for the deed and 


with that stated in the deed itself. 

This view seems to me to be consistent 
with the principle laid down in the cases 
of Laid JJtmmat Sakai Singh v. Llexvjj,dlm 
(1), and Jlnhum Chand v. Hiralal (2). 
The principle of those oases beems to 
^PPlj though Vhe circumstances no doubt 
were diffeient. 

Tho second point is of an extremely 
shadow j nature. It is said that the 
low’cr Appellate Court did nob try the 
issue of undue influeftce. In point of 


that the admibsion of that evidence undue influence was 


oontmvened the provisionb of sec. 9€ 

wf the l^lvideoce Act. l^do not think 

# 

it did*"' What occurred was this; the 
challenged tlie hohxla. The 
l^feAdants put it in evidence, itkd when 
Wm put in, the Plaintiff raised the 

S 9l that the Defendants who were 
phrting the deed, %did not pay the 
"fiOO whicli was stated in the deed to 
purchase money, and that oonse- 
tlie deed was a voluntary one. 

who Were supporting 
md relying upon it, did not* 


never raised as a separate gnd distinct 
issue. 1 have stated what the issues 
were and I think those issues were fairly 
tried out. There is no reasonable giound 
for supposing that tho issue of undue 
influence, as opposed to, and separate 
from, the other issues was ever intended 
to be tried by the Court. 

The case to my mind, is really one of 
fact rather than of law : and in my 
opinion, upon the 'findings of the Court 

(1) I. h. R. Cal. m (1885). 

(2) I, U ». 8 Poilil. 159 (1870) 
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below, the appeal falls a^ must be 
dismissed with costs. 

Bansrjee, J, — I am of the same opi- 
nion. I only wish to add one word with 
reference to the first contention urged 
on behalf of the Appellant, namely, that 
the Court of Appeal below was wrong in 
allowing the Defendants to go into oral 
evidence relating to the consideration for 
the deed in contravention of the pro- 
visions of sec. 92 of the ^Evidence Act. 
I think that when one of the parties to 
a deed, or his representative in interest, 
is, under any of the provisos to sec. 92, 
♦permitte<l to go into oral evidence, it 
must be open to the other party to rebut 
tliat evidence by oral evidence ; and that 
is all that the Defendants in this case 
have been allowed to do. The deed recites 
the payment of a certain consideration ; 
the Plaintiff denied the passing of any 
consideration, and adduced evidence in 
support of his contention under the pro- 
viso of sec. 92 : and that being the case, 
it was also open to the Defendants to go 
into oral evidence to show that there 
was some consideration for the deed. 
The vievr I take 48 in accordance with 
that taken in the case of Lata Hwimat v. 
Llev'heUen^ (1). 

Appeal diemiemL 

S, C. S. 

(1) L L. B. n CftU 486 (1885). 


[CIVIL APPELUTE JUBlSDXCtXOH.} 

AfPEAL FHpM Appellaih deobeib 
No. 1881 OF 1898. 

^ Dew Naraxn Omtf^ 
DHURv and OEA, 

Ghosk, J. Plaintiffs, AppellAUtl^ 

Harington, j. 

^ v» 

C. R. H. Webb and 
anr , Defendants, 
Respondents. 

Bengal Tenancy Act {VI II of 1885), /SicA. 
II J, Art, S —Limitation Act {XV of ISITt), 
Sch, If Art, ^7 — CHminal Procedure Code 
(Act V of 1898), sec, H6, 

The limitation as pi^escribed hy Art, 3, 
Sch, III of the Bengal Tenancy Act 
begins to run from the date of the actual 
ouster, and if subsequent to the ouster some 
# dispute amses between the parties and an 
order is passed unde^^ sec, IJfi, Or. P. 6 ^, 
attaching the land, the^ limitation ufhick 
has already begun to run doee not cease, 
and the Plaintiff does not get afresh Stairt 
of limitation from the date when the ordes^ 
under sec, I 4 O, Cr, P, C,, is made, 

Quicre. — Whether Art, 1^7, Sch, II of 
the Indian Limitation Act applies to an 
order under sec, 1 f(J, Cr, P, C, 

This w as an appeal preferred on the 
81 th of September 1898, against the decree 
of Babu BhagVan Chandra Chatterjeei f 
Additional Subordinate Judge ot^2!iUa}t 
Tirhoot, dated the 11 th of August 1898, « ^ 
reversiu^he decree of Babu Jaya ProEti^ 
Pande, Munsif of Samastipore, dated the 
17th of December 1897. 


, 1900. 

19, June. 


This was a suit for declaration of tttl# 
to and possession of certain land. It 
appeared upon the evidence that the 
Plaintiffs bad been ousted from the land 
on the 9th February 1896. 
there having been some diepute betweeil 
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the HaintifFs and the Defendante, the 
Magistrate, on the 31st May 1895, passed 
an order under sec. 146, Cr. P. C., attach* 
ing the land. The Subordinate J udge held 
that the Plaintiffs were barred by limi- 
tation under Art. 3, Sch. Ill of the 
Bengal Tenancy Act. 

Moulvie Muztafa Khan and Bahu Bui- 
dto Narain Singh for the Appellants. 

Babu Umakali Mukerjee for the Res- 
pondents. . 

The Judgment of toe Court was as 
follows : — 

Two points have been raised before 
us in this appeal on behalf of the Plain- 
tiff*A{>pellant, one being that, so far 
as the plots Nos. I and 2, covering an 
area of 6 cottas of land, are concerned, 
the Plaintiff is not barred by the limi- 
tation prescribed •by Art. 3, Sch. Ill 
of the Bengal Tenancy Act, because 
there was an order by the Magistrate 
under the provisions of sec. 146 of 
the Code of Criminal Procedure attaching 
the lauds in question, and the limitation 
prescribed by Art, 47 of Jbhe Indian 
Limitation Act for setting aside such 
an order is three years from the date 
when the order is made ; and the other 
poimt raised is that, the Defendant not 
having raised the plea of Umitation, 
and the Munsif not having raised an 
issue as to limitation, the Subordinate 
Judge in appeal ought not to have dis- 
m'isaed the case upon the ground of limi- 
teiieh, without, at any -rate, allowing 
Plaintiff an opportunity of adducing 
etidence upon the matter. 

Ae to the first point raised before us, 
it seeiiss to us that the ouster of the 
as found by the Subordinate 


Judge— and that finding is based mainly 
upon the evidence coming from the side 
of the Plaintiff himself — having taken 
place on the 9th of February 1895, 
antecedent to the date on which the 
Magistrate made his order under sec. 
146 (which was on the Slst May 1^95) 
the limitation as prescribed by Art. 3, 
Sch. Ill of the Bengal Tenancy Act, 
began to run against the Plaintifif from 
the date of the actiial ouster ; and it 
would not be reasonable to hold that, 
because subsequent to this ouster some 
dispute arose between the parties and 
the interference of the Magistrate was 
invoked, and because that officer attached 
the land, behig unable to find which 
party was in possession, the limitation 
which had already begun to run against 
the Plaintiff ceased to run on, and that 
the Plaintiff would have a fresh start of 
'dimitatiou from the date when the 
Magistrate made his order under sec. 
146 of the Code of Criminal Procedure. 
Moreover, as pointed out by the learned 
vakil for the Respondent, it is not alto- 
gether free from doubt whether Art. 
47, Sch. Ill of the Indian Limitation 
Act which relates to a “ person bound 
by an order respecting the possession of, 
property, made under the Code of Crimi- 
nal Procedure, is applicable to a case 
of an order made under sec. 146, which 
does not maintain the possession of any 
party. We accordingly overrule the 
point raised before us. 

As regards the other question raised, 
all that we need dg is to refer to sec. 
4 of the Indian Limitation Act, and 
sec. 184 of the Bengal Tenancy Act, 
which-empowered the Subordinate Judge 
to take cognteance of the question of 
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limitation, though it migh.^ not have 
been raised by the Defendant in the 
Court of first instance, if upon the pro- 
ceedings in the case it appeared to him 
to be clear that the suit of the PJaiiitifT 
was barred by limitation. He* has come 
to definite conclusion ujjon this matter. 
He has held that the allegation of the 
Plaintiff as to dispossession, and to his 
previous possession within ( wo years 
before the institution of the suit is not 
true ; but rather, the evidence on the 
other side tends to show that tlie Defend- 
ants were in possession for more than 
two years. All that the Plaintiff in view 
of . these facts could do was to ask the 
Subordinate Judge to allow him an 
opportunity of adducing other evidence 
upon the matter of possession, if he 
thought such other evidence was avail- 
able and forthcoming. He apparently 
did not do so, nor does it appear that iil' 
his petition of appeal to this Court, he 
makes any complaint, that by reason of 
the omission of the Munsif to raise 
any issue as to limitation, he did not 
adduce such evidence which he might 
have adduced if the Munsif had raised 
the issue. 

Upon these grounds we think that the 
contention raised as to limitation fails. 

There is one other matter involved in 
this suit, and that is with regard to the 
plot No. 4. As to this plot, the Plaintiff 
has been found to have no cause of 
action against the present Defendants; 
and it is therefore obvious that he is not 
entitled to any relief as to that plot in 
this case. 

Eor all these grounds the appeal is 
dismissed with costs. 

S, C. S, 


[ORDINARY ORKWNAli Omi ^ 

juRisDioiaoir.] 

Suit No. 759 op 1897. 

Sm. Kusum Kumabz Ratt, 
Sale, J. Plaintiff, 

1900. V. 

^ 13, Juno. Satya Ranjan Das and 
others, Defendants. 

Practice — Pleadings — A doption — Adminis- 
tration, sicit for — Willf construction of-— 
Administration^ prayer for^ without ashing for 
declaration with regard to an alleged adoption 
— Amendment — Adoption^ preliminary trial 
of the question of 

Suit for administration and construc- 
tion of a Will^ under which Plaintiff* $ 
interest ivas restricted in case a ^on was 
adopted to the testator. Plaint^ inter alia, 
stated that Plaintiff was informed that 
in Jaisto 1297 the widotv of the testator 
purported to take %n adoption a son^ 
whose natural father was at the time and 
is now a Brahmo and had renounced the 
Hindu religion. She submitted that such 
adoption was absolutely invalid and did 
not operate to pass any title to the adopted 
son. There wasy however^ no prayer 
asking for any declaration with regard 
thereto : ^ 

Held — That upon the suit as git present 
constituted^ the question of adoption was 
not in is^uBy and upon the pleadings ike 
fact and validity of the ' adoption must 
be taken to be admitted* 

That if a declaration with regard, 
the adoption is sought^ the , 

dispute the fact or validity of the aig^pr 
tion and should contain a prayer for a 
declaration as to the fact or validity 
thereof* 

The whole substance in the clairS fgr 
administration being d^^t^dent on 


Appeal dismissed* 
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adoption being out of iihe way, the ques- 
tions raised in the suit cannot he gone 
into till the question of adoption is detei*- 
mined once for all. 

Ordered — That on the plaint being 
amended^ the issue as to the adoption to 
he tried as a preliminary issue hetweert 
the Plaintiff and the adopted son. 

This was a suit for the construction 
of the Will of Rally Mobun Das, for 
declaration of the rights of the parties, 
for administration, for the appointment 
of fresh trustees, for a Receiver and other 
reliefs. 

In her plaint, as originally' filed, the 
Plaintifif set out, inter alia^ that Rally 
Mohun Das died on the 16th February 
1887, leaving a widow, Chandramoni 
Debi, the Defendant Durga Sundari Debi 
who is the widow, of a predeceased son 
Mono Ranjto Das, and the Plaintiff, his 
only grandchild, the daughter of his son 
Mono Ranjan Das, and having on the 
8th August 1884 executed a Will, 
whereby he appointed his widow Chandra^ 
moni Debi and his two brothers Durga 
Mohun Das and Bhuban Mohun Das his 
executrix and %xocutofs and trustees ; 
that the executrix and executors duly 
took out Probate of the said Will ; that 
Chandramoni Debi died on the 5th May 
1891 and Bhuban Mohun Das* obtained 
Letters of Administration to her estate. 
iTjdder the said Will she claimed certain 
Government Promissory Notes of the 
nominal value of Rs. ^30,000, certain 
Mttnioipal Debentures, and large interests 
ih the immoveable properties left by the 

Sij^bsequently, on au application being 
nt^e hy the Plaintiff before Jenkins, J., 
the appointment of a Reciever pendente 


lite^ it was brought to the notice of 
the Court that Chandramoni Debi, under 
a power given to her by the Will, 
had adopted a son to her deceased 
husband Rally Mohun Das. It was 
thereupon pointed out to the Plaintiff 
that a great difficulty stood in her way 
and no Receiver could be appointed 
unless the adopted sou was made a party. 
She then elected to amend her plaint 
and in accordance therewith made the 
adopted son a party Defendant and 
stated by para. 13A: — 

“That the Plaintiff is informed that 
in or about the month of Jaisto in the 
Bengali year 1297 corresponding with 
parts of the months of May and June 
1890 the said Chandramoni Debi pur- 
ported to take in adoption the Defendant 
Basanta Rumar Das, a natural son of 
the Defendant Bhuban Mohun Das, but 
the Plaintiff is advised and believes and 
submits that inasmuch as the said Bhuban 
Mohun Das was at the date of the said 
alleged adoption and also at the date 
of the birth of the said Defendant 
Basanta Kumar Das and is now a mem- 
ber of the Sadharan Brahmo Samaj and 
inasmuch as he had many years prior 
to the dates abveraentioned renounced 
the Hindu religion the said alleged adop- 
tion of the said Basanta Kumar Das by 
the said Srimi^itty Chandramoni Debi 
was absolutely invalid under the Hindu 
law and did not operate to pass any 
title whatever to the said Defendant 
Basanta Kumar Das under the provisions 
of the said Will in and to the estate 
of the said testator.” 

By the next paragraph 13B the Plain- 
tiff stated : — 

“ That on the hiring of an application 
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made by the Plaintiff herein for the ap- 
pointment of a Receiver of the estate of 
the said testator, it having been intimat- 
ed by the Court that the sAid Defendant 
Basanta Kumar Das was a necessary and 
proper party to this suit and should be 
joined as a Defendant hereto before any 
such order could be made, the Plaintiff 
through his counsel undertook, though 
without in any way waiving his conten- 
tion as to the invalidity of the said 
adoption, to have the said Defendant added 
as such Defendant.” 

The Plaintiff, however, did not amend 
her prayers in the plaint and did not ask 
for any declaration as to the facium or 
validity of the said adoption. 

On an application being made before 
Sale, J., on behalf of the guardian ad 
litem of Basanta Kumar Das for a com- 
mission to examine witnesses on his 
behalf as to the factum and validity of 
the adoptipn, the Court was of opinion 
that the issues sought to be raised in 
this suit presented some difficulty and em- 
barrassment and he accordingly directed 
the suit to be set down for settlement of 
issues in order to ascertain what issues 
were raised by the pleadings. 

This matter now came on for settle- 
ment of issues as aforesaid. 

Messrs. Ptigh and Hyde for the Plaintiff. 

Messrs, W, G, Bonnevgee^ O^Kinealy, 
A. Chaudhuri and S, K. Mullick for the 
Defendants Satya Ranjan Das and Jyotis 
Ranjan Das. 

The IlonUde Advocate-General (^Mr, J. 
T. Woodroffe) and Messrs, Dimne^ J, O, 
Woodroffe and P. Chaudhuri for the De- 
fendant Basanta Kumar Das. 

M ?ssrs. Sinhd and H. D, Bose for the 
Defendant Bhuban Mohun Das. 


Messrs, Chakravarti and S, C, Mookerjee 
for the Defendant Durga Sundari Debi* 

Mr, Pugh , — There is an issue of fact 
as to whether the adoption is valid. Our 
contention is that in either case, whether 
the adoption is valid or not, the Plaintiff 
has ample present interest to maintain the 
present suit. We dispute the adoption of 
a son to Kally Mohun. I submit the 8th 
clause of the Will, which devises the move- 
able properties to us subject to the life 
estate of Chandramoni Debi and Durga 
Sundari includes all his moveable proper- 
ties excepting the Government Promissory 
Notes, l^e main question is with regard 
to the Municipal Debentures whether 
they pass or do not pass under this 
clause. ^ 

The Rs. 30,000 mentioned in cl. 9 of 
the Will has now Jbeen deposited in 
Court. What she takes undei^ this clause 
is independently of the question whether 
the adoption is valid or not. 

Cl. 13 is the only para, which deals 
with the Municipal Debentures. I submit 
they pass by the 8th clause. [Sale, J. — 
Is there no gift of the residue 1 ] Yes, 
but I don^t raise the "^^oint if there is 
adoption. If the adoption is valid it 
would go to the adopted son. ' If not it 
would go to me as the heiress of ^lly 
Mohun. 

It is not necessary for me for the settle^ 
ment of issues to go into the acts of 
misfeasance alleged against the exeoutrtt 
and executors. . # 

Cls. 10, 11 and 12 of the Will menti<^ 
the gifts made to me subject to thO life 
interest of my mothernDurga Sundari. 

Fresh trustees have been ilkppoigted 
in place of Bhuban Mohtin Das. Durga 
Mohun Das, the other original trustee, 
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died soon after the institution of this 
suit. 

With regard to the statements in the 
written statement that some of the pro- 
perties mentioned by ns did not belong 
to the estate of the testator, but was the 
stridhan property of Chandramoni Debi| 
that would properly arise on your Lord- 
ship’s making a decree for administration. 

I contest the adoption and have brought 
a suit for administration. [Sale, J. — 
Unless you ask for a declaration that 
the adoption is invalid how can I declare 
anything with regard to it. I think you 
have to recognise that there is an adopted 
son.] I shew that Chandramoni pur- 
ported* to adopt him, but she could not 
adopt him. [Sale, J. — I take it that 
Avould be his status unless there be a decree 
of Court depriving him of his status. I 
could not declare in this suit that he was 
not the adopted sou.] The Court ordered 
Basanta Kumar to be added as a party 
and to make such amendment in the 
body of the plaint as might be necessary 
in consequence of so adding him. The 
body of the plaint is different from the 
title and the prayers of the plaint. 

Mr. O'Kinealy . — The question of adop- 
tion ought to be tried first. It is impos- 
sible to construe the Will without decid- 

« 

ing one way or the other about? the adop- 
tion. (He then read from the minute-book 
m to what^took place on the application 
for a Receiver). It was admitted that 
the application must f^il in the absence 

the adopted son. What did they do 1 
They treated the order almost as a nullity. 
By paragraph 13(A) of the plaint they 
seem to admit the ceremony of adoption 
seem to contend that it is invalid 
^ ac^unt of the religious persuasion 


of the father. If the Will cannot be 
construed without trying the question of 
adoption, then the suit as framed should 
be dismissed. If the adoption is taken 
as admitted then the Court has to see 
what interest she has in the estate of the 
testator; whether she is entitled to an 
administration. (He then commented on 
the different clauses of the Will). I sub- 
mit, if the adoption is valid, she has not 
sufficient interest to entitle her to an 
administration. See Smith v. Armituge 
(1). I adopt the successive issues raised 
by Mr. Pugh. 

3/r. Sinh^i . — I support Mr, O’Kinealy 
in his contention that the question of 
adoption has to be gone into first. Until 
then your Lordship does not know who 
are the proper parties entitled under the 
Will. Then in construing the Will and 
in declaring the interests of the parties, 
the Court will have to judge whether the 
Plaintiff’s interest is such as to entitle her 
to an administration. I contend that the 
adoption was valid and the Plaintiff is 
not entitled to have the estate admin- 
istered. 

Mr. Chah^avarti . — On the pleadings 
the Plaintiff is not entitled to an admin^ 
istration. The books and furniture men- 
tioned in the Will she has already got. 
It is doubtful whether there can be suc- 
cessive life estates in moveable properties 
such as cows and horses. The Rs. 30,000 
has already been paid into Court and her 
marriage cost Rs. 7,000. The sale of 
Chetla ha%U^ in which she has an interest 

If 

subject to her mother’s life estate, is 
valid under the power given in the Will. 
If the •tiieption is valid, she has uo 
interest sufiBcient to entitle her to an 

(1) L. R. 24 Oh. Wv. 727 <1888). 
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administration. The question of adoption 
must be decided first. 

Mr, Dunne . — The suit could not be 
decided without the presence of the 
infant Defendant. On the plaint as it 
stands the adoption must be taken to be 
admitted. It is now before the Court for 
settlement of issues. We have been 
brought before the Court. The Court 
refused to grant a Receiver and there- 
upon we are joined as Defendant. They 
say this (reads paragraph 13(A) of the 
plaint). They do not say that no such 
adoption ever took place. They say that 
owing to circumstances the adoption is 
invalid. The factum of adoption is 
not disputed. The adopted son is now 
before the Court and the Court has to 
consider whether the allegations hi para- 
graph 13(A) does not amount to an admis- 
sion of the adoption. The suit as framed 
(assuming that I am right in saying that 
the adoption is admitted) is good. If not 
then the question of adoption would have 
to be tried first. We arc at any rate en- 
titled to get an admission from the Plaintiff 
as to whether she^disputes the factum of 
adoption or whether she challenges only 
Die legality of it. So long as th^ Plain- 
tiff was a minor, her next friend made 
statements for her. After coming of age, 
she has not committed herself either 
way. If we do not get such an admission 
it would be difiBcult for us to prepare 
ourselves. 

If the Court holds the view that 
there is no dispute as to the adoption, 
then the suit is properly framed. Other- 
wise the Plaintiff must pray for a decla- 
tion with regard to the adoption and that 
issue would have to be tried separately, 
ifn Pwy/t in reply. — 1 dispute both 


the factum and the validity. Bhuban 
Mohun says he was not present at the 
ceremony. I challenge the factum and 
the legality. I don’t know how far the 
fact of Bhuban giving away the child 
vicariously is correct. The smallest sub- 
stantial interest would entitle one to an 
administration. If a creditor comes in 
with a strong case of malversation, etc., 
the Court would not allow him to go Out, 
if he wanted to, after getting his money. 
If a Court is satisfied that there has been 
malversation, etc., and a Plaintiff comes 
with a strong case, the Court will admin- 
ister the estate. Here it is something 
more than that because the trustees have 
been removed. * 

Mr. O^Kinealy . — By consent, 

Mr, Pugh . — Durga Sundari who was 
the certificated guardian has not been 
allowed to represent the Plaintiff in this 
suit. [Sale, J. — Because under the Will 
her interest and the Plaintiff’s are con- 
flicting to a certain extent.] There is 
no substance in the issue of misjoinder. 
With regard to jurisdiction, money, 

Rs. 30,000, has been paid into Court. 

Mr. Sinha , — It was paid under protest. 

Mr, Pugh , — The questions raised are 
(1) whether the Plaintiff is entitled to 
administration, (2) whether the aocfimnt 
ought to be taken on the footing of wilful 
neglect and default, (3) adoption. 

The JT7DOMBNT OF THB CoTTBI WM tfi - 
follows ; — 

Sale, J. — It seems to me that , 
issues sought to be raised in this suit 
present some difficulties and embarrass- 
ment, and accordingly I thought it desir- 
able that the case B^ould be set down for 
settlement of issues for the purpose of 
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a^r^iniDg the right course of pro* 
oedare. 

It is clear that the Plaintiff’s rights 
which are sought to be ascertained and 
declared in this suit, must depend largely 
on, whether or not, there is now in fact 
in existence a validly adopted son of 
Kally Mohun Das, and having now heard 
counsel for the various parties, I think 
it is reasonably clear what the proper 
course to be pursued is. 

The Plaintiff sues for administration of 
the estate of Kally Mohun Das and for 
construction of his Will and she also 
incidentally asks for the appointment of a 
Receiver. 

An japplication was made for the 
interim appointment of a Receiver, and 
thereupon it was pointed .out to the 
Plaintiff that a great difficulty stood in 
her way b^ reasorf of the allegation of 
one of the Defendants that there was in 
existence an adopted son of Kally Mohun 
Das and that by reason of this fact it 
was doubtful whether she had any right 
to obtain administration of the estate 
of Kally Mohun Das or the construction 
of his Will. 

The Plaintiff then elected to amend 
her plaint with the object of making the 
alleged adopted son a party to this suit. 
I cannot but suppose that what the 
learned Judge thought, and intended by 
the order made on that occasion, was 
that the Plaintiff in making the alleged 
adopted son a party, would proceed either 
on the basis of admitting the adoption, 
or alleging that it was invalid, and ask- 
ing that it should be set aside. 

j '1 

jHut the Plaintiff does not take that 
A paragraph is inserted, in 
t|ie Plaintiff submits that the 
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alleged adoption is invalid, but she omits 
to ask for any declaration in regard 
thereto. 

Now I think it is clear that if the 
adoption is to be accepted there is very 
little of substance in her claim for ad- 
ministration or construction of the Will. 

I do not say that technically there 
might not be some sort of right on the 
Plaintiff’s part for construction of the 
Will or for administration, but, if so, it 
must necessarily be of a very shadowy 
and unsubstantial character. 

The whole substance in the claim for 
administration depends on the adoption 
of this son being out of the way, and it 
seems to mo it would be pure waste of 
time and money to proceed with the suit 
without in the first instance dealing one 
way or the other with the question of 
adoption which is raised. 

That being the situatTon what course 
ought to be adopted ? I am liot disposed 
to consider the question of adoption as 
an issue in this suit so long as there is no 
proceeding instituted for the express pur- 
pose of enquiring into and determining 
its validity, and I am of opinion that it 
is impossible to regard the suit as at 
present constituted a proceeding of that 
character. As the pleadings now stand, 
I should take it that the fact of adop 
tion was admitted and that it was out- 
side the scope of the suit to enquire into 
its validity or to make any declarition 
in respect thereof. 

It is said on behalf of the Plaintiff 
that there is no admission as to the fact 
of the adoption and^ that it was not in- 
tended that there should be any such 
admission by the terms of paragraph 13(A) 
of the plaint. If that be so, all I can 
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say is that it is a most unfortunately 
worded paragraph. 

I have hesitated as to whether under 
the ciroumstances I should not decline to 
go into the question of the fact or 
validity of the adoption, and whether I 
ought not for the purposes of this suit 
to take it as au admitted fact that there 
was and is an adopted son of Kally 
Mohun Das in existence, such as Kally 
Mohun Das by his Will intended there 
should be. 

But as there have been considerable 
costs already incurred in the suit, and 
bearing in mind that if 1 took the course 
proposed, it would not, in all probability, 
put an end to the litigation on the sub- 
ject of the adoption, 1 think 1 ought 
perhaps to give the Plaintiff another 
opportunity of raising the issue as to 
the adoption. ^ 

In my opinion before any of the ques- 
tions raised in the suit, can be gone into, 
the question of the adoption must be 
determined once for all, and for that 
purpose I give the Plaintiff three weeks 
for the purpose of putting in such 
further statement on the subject of the 
adoption as she may be advised, and for 
making such amendment in the prayer 
of the plaint as may be necessary for the 
purpose of obtaining a declaration as to 
the fact or validity of ttfe adoption, with 
liberty to the adopted son to put in such 
further written statement on the subject 
of the adoption as he may be advised, and 
I direct that the issue as to the adoption, 
such as the Plaintiff may desire to raise, 
be regarded as a preliminary issue in the 
case to be tried between the Plaintiff on 
the one side and the adopted son on the 
other. 


As regards the question of jurisdictioi 
and non-joinder of parties there has beet 
but little argum^ent, — and the question 
do not seem to be pressed. 

As at present advised, I think that th( 
Court has jurisdiction, and I do not se< 
any reason for making any order witl 
the object of altering the parties on th< 
record. 

Mr. Sinha. — We are all agreed not t< 
press those issues. 

Thb Court. — All costs incurred bj 
reason of this amendment to be paid b] 
the Plaintiff, and as regards the othe 
costs, that is the costs of to-day, it ii 
not by an act of the parties that the caS( 
was set down, so I think that the bes 
course will be to reserve those costs. 

Bahu Hirendra Nath Dutty Attorney 
for the Plaintiff. r 

Me$»rs. Rutter dc Co.y Attorneys for the 
Defendants S. R. Das and J. R. Das. 

Babu XJkhoy Chunder Dutty Attornej 
for the Defendant Bhuban Mohun Das, 

Babu Bhupendra Nath Bose^ Attorne} 
for the infant Defendant. 

Messrs. Ohose A'iar, Att<3f!meys foi 

tjbe Defendant Durga Sundari. 

J. C. 
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of a Prcnchncy Magutrate to com 
fn^ oioe/UBod previouslg discharged hy another 
jj^dSdeney Magistrate — Ordet' of discharge not 
set ttside — Criminal Procedure Code {Act V 
1898\ secs. ^5S, 4 OJ, 4$5, ffiCy 437, 439^ 
Beference to Full Bench upon a point raised 
before prisoner called to plead — Charter Act. 

There is nothing in the Code to the effect 
that the dismissal of a complaint shall he 
a bar to a fresh complaint Iking enta- 
Coined so long as the o^der of dismissal 
remains unreversed. Hence a commitment 
hy a Presidency Magisiiaie on fiesh 
evidenteHs legal although the accused may 
have been previously discharged hy another 
Pf'esidency jUfugistiute and the aider of 
discharge teas not set aside. 

m ^ * 

Opoobba • KuMAii Sett u. SRiMurrv 
Pbobod Kumauy Dassi (6) refeired to and 
followed. Girish Chundbh Boy u. Dwarka 
Nath Acauw^lla (7) referred to and dis- 
sented from. Nilratan Sen v. Jogksh 
Ohukdbr Bhuttachakjeb(I) distinguished. 

Held also — That the Judge presiding 
at the Sessions has no power to refe^* to 
a Bull Bench a point of law raised before 
^ accused was called upon to plead. 

The Rocuscd was arrested 011 the 23rd 
Xnly on the charge of having stolen a 
l^giatered letter from the Post 0£&oc, 
on the 23th July was brought up 
^ a Bench of Presidency Magistrates, 

ui^der sec. 381 of 
tliA Indian Penal Code and sec. 52 of 
I'ilin Iili^an Post Office Abt. He was die* 

V'i' 

(1) L L. R. 23 Cal. 983 (1896). 

(«) 1 0, W. N. 49 (1893). 

(7) 1 a W. N. 870 (1897). 
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charged on the same daj. On the 6th 
September the accused was re^rrested 
on substantially the same charge and on 
the 17th October he was committed for 
trial upon further and fresh evidence by 
the Chief Presidency Magistrate. 

Mr. M. R. MehtOy instructed by Bahu 
A. K. Milter for the prisoner, raised a 
preliminary objection to the trial pro- 
ceeding and contended that the Chief 
Presidency Magistrate had no jurisdiction 
whatever to tiy this case without the 
order of discharge being sot aside, and 
l^hat the order of discharge of a Presi- 
dency Magistrate could only be set aside 
by the High Court. The case of Gimsh 
Chunder Roy v, Dwarka Nath Agarwalla 
(7) is entirely in my favour. Assuming 
for the sake of argument, that the Chief 
Presidency Magistrate has the power to 
set aside an order of discharge made by 
another JPresidtncy Magistrate, even then 
the commitment is bad because the 
Chief Presidency Magistrate did not set 
aside the order of discharge, nor did he 
give the accused any notice to show 
cause why the order of discharge should 
not be set aside. Tliat an order of dis- 
charge should bo first set aside before 
fresh proceedings can be taken, is clearly 
laid down by Banerjee, J., at p. 988 in 
the case of Nilratan Sen v. Jogesh Chun* 
dev Bhuitacharjee (1). 

The Standing Counsel {Mr. P. O^Kimaly)^ 
iastructedi^by the Government golioitor, 
for the prosecution. — Under the circum- 
stanoeb of the case, the rulings quoted 
by Mr. Mehta do not apply. This is a 
warrant case and was retried upon further 
additional evidence, which satisfied the 
Magistrate that the accused should be 

( 1 ) I. L. R. 23 Oak 983 (1896), 

(7) 1 C. W. 370 (1897). j 
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comoiitted. There was nothing wrong in 
this commitment as is shown from several 
oases, viz.y Hart Htngh v. Dantsh JUaho* 
med and others (2), Empress v. Dotinelly 
(3), Empress v. Puran (4), ViranJeutti v 
Chiyamu (5), Opoorha Kumar Sett v. 
Srimuity Prohod Kumary Dassi (6). 

Mr, M, 11, Mehta in reply. — The cases 
cited by Mr. O’Kinealy, with the exccp 
tion of Opooi ha Kvmar Sett v. Sreemutty 
iVo/^acf Kumary Dassi (6) are not in point, 
they relate to District Magistrates who 
are expressly empowered under the Code* 
to institute fresh proceedings. 

The CniEr Justicb. — Do you, Mr. 
Mehta, lay down the broad proposition as a 
proposition of law that, if a Presidency 
Magistrate discl|^rged an accused peison, 
and then upon fresh evidence an applica- 
tion was made for a retrial the accused 
person could not be retried unless the 
previouij^ order of discharge w^ereset aside'? 

Mr, Mehta , — Whether there is fresh 
evidence or not is I submit immaterial 
because, the question is whether a Pi^e- 
sidency Magistrate has jurisdiction to 
retry a person, already discharged by 
another Presidency Magistrate unless 
that order of discharge is hrst set aside. 
My submission is that no Presidency 
Magistrate, not even the Chief Presidency 
Magistrate, has such jurisdiction. 

The Chief Justice.- What is there in 
the Code to warrant that view % 

Mr, Mehta , — There is nothing in the 
Code, expressly prohibiting the Magistrate 
from so acting, but at the same time I 
submit there is nothing in the Code 

(2) 20 W. 11. Cr, Hulings 46 (1873). 

(3) I. L. R. 2 Cal. 406 (1877). 

(4) I. L. R. 9 All. 85 (1886). 

(5) 1. h , R. 7 Mad. 667 (1884). 

(6) 1 C. \y. N. 49 (1898). 


authorising Presidency^ Idagistrates and 
my submission is thai^ if the Legislature 
intended to give Presidency "Mailiilticates 
such a jurisdiction there*wottld have Ijeejn 
express provisions in the Code ; se6s- 4S6 
to 439 of the Code will show that such 
a jurisdiction is expressly given tortile 
^High Court and District Magistrates and 
if the Legislature intended to give U 
similar poAver to Presidency MagistrstlfJs 
the words Presidency Magistiate ^ would 
have been inserted. The case of Opoen^ba 
Kumar Sett v. Srimuity Prohod Kumary 
Dassi (0) was distinguished in the case of 
Glrish Chunder Roy v. Dnarha Nai^ 
Agarivalla (7) and is distinguishable from 
the present case. This point is of consi- 
derable importance and if your Lordship 
entertains any doubt I respectfully esk 
your Lordship to refer it to a Full Bench. 

Ths Standing Counsel , — Under the 
Charter, your Lordship has no powder to 
refer the point to a Full Bench, as 
the point was raised before the prisoner 
was called upon to plead and could not 
be said to have arisen m the^ trial. 

The Chief Justice. — If this objection 
had been taken during the course of the 
trial I might have referred the matter 
to a Full Bench, but as the objection hue 
been taken before the trial ecmmeuccd 
I apparently have no power to dd W 
even if I so desired. ^ 

i 

The Judgment op thA CJouEt was M 
follows : — ^ 'i 

The Chief Justice.— .This fs 
cation by the aec^sed to have the 
of commitment* of the Chief 
Magistrate, Mr. Pearson, dischar|^^^^ ' 

(6) 1 0. W. N. 49 (1898). 

(7) 1 C. W, N. 879 (1897). ^ ^ 
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the grouijKil thafc be bad no jumdiction 
to make tlj| commitment, as a previous 
m:der of disobarge bas not been set aside 
by any authority. The facts are as 
fellows : — On the 23rd of July last, the 
aoonsed v^as arrested on the charge of 
having stolen a registered letter from the 
Post Office, and, on the 25th July, was 
brought up before a Bench of Presidency 
Magistrates, charged with offences under 
sec. 381 of the Indian Penal Code and 
sec. 52 of the Indian Post Office Act, 
1898. He was discharged on the same 
day, the Bench considering that the evi- 
dence was insufficient to w^airant **a 
convictiq^n, ” by which I presume they 
meant a commitment. On the 6th 
September the accused was re-arrested 
on substantially the same charge, and on 
the 17th October he * was committed for 
trial upon further and fresh evidence — 
a very salient feature in the case— to 
the present sessions. The point for 
determination is, whether the commit- 
ment is valid, and I shall confine my 
remark to the case immediately before 
wOj, viz,, the case of commitment by a 
Presidency Magistrate. It is clear that 
. tbe discharge of the 25th July could in 
UP aene^ operate as an acquittal of the 
' accused, the case being a warr,ant‘case. 
This has not been disputed, consequently, 
wbeu tyhe case was brought before Mr. 
PesnfK), be was bound to hear it under 
9$^ of the <^de, unless it can be 
[ 0 ^ 10 ^ that he has no '^jurisdiction to 
Hi until, as is contended, the order 
< 95th July had been set aside by 

: High Court.^ ** There is no express 

: prpvlltpu in the Code to the effect that 
^ ^ dicmissal of a complaint shall be a 
hek to A complaint being entertain- 
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ed so long as the order of dismissal re- 
mains unreversed ” [see per Banerjee, J., 
Nilratan Sen v. Jogesh Chundra Skutta^ 
chaijee {\)\ I agree in that. If then 
there be no express provision in the Code, 
what is there to warrant us in implying 
or in effect introducing into the Code, 
a provision of such serious import, a 
provision which, in certain cases, would 
render sec. 252 of the Code almost 
nugatory. In the absence of any other 
provision in the Code to justify such an 
implication — and my attention has not - 
been directed to any such provision 
except secs. 436 and 437 which do aot 
apply to Presidency Magistrates — I can 
appreciate no sound ground for the Court 
so acting ; were it to do so it would 
go perilously near to legislating instead 
of confining itself to construing the 
acts of the Legislature. Moreover, it 
seems contradictory to say that whilst 
the order of disobarge in a ease such as 
the present does not amount to an 
acquittal, it is yet necessary to have it 
discharged hyk the High Court before 
either the same or another Magistrate of 
co-ordinate jurisdiction can hear the 
complaint under sec. 252. Neither 
necessity nor convenience warrants such 
a conclusion : there is nothing in the 
Code which compels it : and the balance 
of the decided cases appears to be against 
it. The cases of llari Singh v. Daneeh 
Mahomed (2) [decided so far back#a8 
1873], the clear dictum of Markby, J.^ 
concurred in by Prinsep, J., in Empreee v. 
Do^mlly (3); Queen-Empreee v. Pnran (4)j 

^ (1)1. L. H. 2$ Cal. 9Bd at p. 968 (1896)» 
(2) 20 W. R. Cr. Ealiugs 46 (1878). 

(8) I. L. R. 2 Old. 496 at p. 411 (1877)» 
(4) L B. 9 All $5 (1886). 



in tfi® cAikjit^A ruRaijV. 


Empress v. DoIiBGObind Dass. 

Virankutii v, Chiyamu (5) support the 
view of the Crown. These were not 
cases relating to Presidency Magistrates 
but in the case of Opoorha Kumar Sett 
V. Srimutty Prohod Kumary Daasi (6) 
the precise point now under discussion 
was decided by Prinsep and Trevelyan, 
JJ., against the contention of the present 
accused. 

On the other side reliance is placed 
upon the cases of Nilratan Sen v, Joge&h 
Chundra Bhuttackarjee (1) and Ghieh 
Chunder Roy v. Dtoarha Nath Agarwalla 
(7). The former was not concerned with 
the case of a fi’esh commitment by a 
Presidency Magistrate, and the argument 
therefore based upon secs. 436 and 437 
of the Criminal Procedure Code, which 
do not apply to Presidency Magistrates 
and which argument as 1 read the case 
was the foundation of that judgment 
(see Kilratan Sen v. Jogeth Chundra 
Bhuitachota^ (1) per Bauer jee, J.) can 
have no application to the case now 
before the Court. I notice that O’Kinealy, 
J., in that case rests his ^eoision upon 
** the constant pxi^ctice of tins CSWrt, ’ 
as to which one might feel some doubt, 
having regard to the cases 1 have referred 
to. The case, however, in Girieh Chunder 
Roy V. Dwarka Nath Agarwalla (7) is 
distinctly in point, and I respectfully 
dissent both from its reasoning and its 
conclusion. It is fallaoious to treat the 
seijpnd hearing as an appeal from the 
decision on the first bearing, and to say 
there is no provision in the Code for such 
an appeal. This argument overlooks 
the fact that the Magistrate is bound to r 

(1) 1. L. R. 23 Cal. 983 at p. 938 (1896). j 

(6) I. L. H. 7 Mad. .^57 (1884). * 

^ N. 49 (1893). 

(7) 1 0. W, N. 370 (1897). 


hear the case under see.* imless 4he 
Code precludes him frofn fb doing ismtil 
the previous order of disehar^^ liaa 
set aside. But, as t have atroiidy 
pointed out, the Code does not do 
either expressly or by necessary impli- 
cation. Again, the learned Judgea dis- 
tinguish the case in Opoorha Kumofr 
V. Srimutty Prohod Kumary Dawi (6J 
on the ground that there the order for 
the issue of fresh process was made by 
the same Magistrate, who had discharged 
the accused. But what difference nan 
that make if the real principle be that 
no fresh pi-ocess can be issued unless, and 
until the previous order of discharge has 
been set aside by the High Court. If 
the principle be that the previous erder 
of discharge must be set aside by the 
High Court — and that is the pripeiple 
contended for — before fresh ' process c&a 
issue, it would amount to an absurdity 
to say that the same Magistrate can 
issue such process, though the order has 
not been set aside, but that another 
Magistrate of co-ordinate jurisdiction 

cannot do so, but must wait till the 
order has been set aside. ' There is hue 
feature in the last two cases I have 
mentioned which, qua the facta, but 
the principle distinguishes them 
the present : in both these cos^ 
order for issue of fresh process vtml mode 
on the same evidences That 
the case here : and, % 

only desire to #add tmt no ^ 

Magistrate odght, in my 0{iitiian/ tO 
rehear a case previously dealt a / 

Magistrate of cofordiaate 

upon the i^me evidence onlyf he 

is plainly satisfied that tbefre lias ^ been ^ 

(6) I C, W. wr, M 
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9om$ mmif&Bb error or manifest mis- 
oarriage of justice. Whilst fully recog- 
nising that we must follow the law and 
practice as laid down in the Indian Codes, 
it is perhaps not wholly immaterial to 
mention, looking to the source from 
which these Codes have in a great 
measure originated, that the view I have 

laid down above is consistent with that 

* 

which holds in criminal Courts in 
England. 

For these reasons I refuse the applica- 
tion to quash the commitment. 

[CRIMINAL REVISIONAL JURISDICTION.] 

Rev. No, 354 of 1900. 

IsHAN Chandra Chakra- 
VABi I and others, Pe^tloners, 

V, 

Prasanna Kumar Bai, 
Opposite Party. 

Code of CrimvMJtl Procedure * {Act V of 
1898\ sec. 1$3— Nuisance^ removal of-^Pra- 
ceeding, freviousy dropping of effect off-- 
Magistrate^ jurisdiction ofy to take fresh pro- 
ceedings regarding the same matter. 

There is no bar in Ihiv to the revival of 
a proceeding under sec, 138, Cr. P, Code, 
with regard to the same matter which had 
befin previously dropped, provided there are 
e^Uterials before the Magistrate upon which 
prtmA fac|p he could act. 

^ The ^stion whether the matter with 
to which proceeding has been insti- 
does or does not properly come within 
purview of^ sec. 1^33, Cr. P. Code^ 
{iS raised and decided at the trial* 

% TRiB Mi'as a rule issued on the 4th May 
Against the orders of J* T. Rankin, 
tMskriot Magistrate of Dacca, dated 
lit S^ruary 1900, and the 231x1 


The facts of the case are shortly as 
follows : — 

Prasanua Kumar Bai, the opposite 
party in the proceeding, applied to S. F. 
Hosan, Esq., Sub-divisional Magistrate 
of Munshigunge, for the removal of a 
nuisance caused by Ishan Chandra 
Chakravarti and others by the flow of 
the discharges of a privy into a tank. 
The Sub-divisional Magistrate took pro- 
ceedings under sec. 133 of the Code of 
Criminal Procedure; in the course of 
that proceeding the muktear of the com- 
plainant having admitted that the tank 
was not a public tank, the proceedings 
were allowed to drop. Prasanna Kumar 
Bai some time after applied to the District 
Magistrate of Dacca for the removal of 
the said nuisance and the District Magis- 
trate on the 1st of February 1900 made 
an order directing proceedings to he taken 
under sec. ] 33, Cr. P. Code, and trans- 
ferred the proceedings to the Sub-divi- 
sional oflioer of Munshigunge for disposal. 
Ishan Chandra Chakravarti and others, 
the Petitioners, then applied* to the Dis- 
trict Magistrate fo|^ cancellation ^ of the 
order and the proceedings under sec. 133, 
Cr. P. Coddt 

Against these two orders of the District 
Magistrate the Petitioners moved the 
High Court and obtained the present 
rule. 

Bobus Atvlya Chamn Bose^&nd Sarat 
Chandra Bysack for the Petitioners^ 

Mr. P. L. Roy and Bahu Dasatdthi 
Sanyal for the Opposite Party. 

The Judgment of the Court w«A as 
follows 

This is an order uiafisr see 138, Cr. P. 
Code, directing the PeHtioiier to remove a 


Prinsep, J. 
Handley, J. 
1900. 

19, June. 
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; ptiry which discharges into a tank, thus 
nuisance to %\ie neighbourhood. 
It appears that the Sub-dlyisional Magis> 
trate of Munshigunge, some mdnths ago 
took similar proceedings on the applica- 
tion of the same person who has ori- 
ginated the case now before us and, in 
the course of that proceeding, we find 
that as the muktear of the complainant 
admitted that the tank was not a public 
tank, the proceedings were allowed to 
drop. The same pei^son has now obtain- 
ed from the District Magistrate an order 
under sec. 133 regarding the very same 
matter. It is objected that this matter, 
having been once disposed of by the 
Sub divisional Magistrate, cannot be re- 
considered by the District Magistrate 
or by any other Magistrate. We can 
find no bar in law to any such proceeding. 
It seems to us that the only question 
involved is one of fact depending upon 
the circumstances of each case. In this 
case the muktear’s representation stopped 
the former proceeding. Whether he 
acted upon^'the instructions of his clients 
or not does not appe^ but we think thkt, 
with the case before him, the Sub-divi- 


Kumae Rai. 1 

see no sufficient reason to interfere ^ 
the present stage of the pi!ooeedio|;B. 
The rule is discharged. 

Jiule dischargtd. 

H. ?. C. 

[CRIMINAL REVISIONAL JURISDICTION. 1 

Rev. No, 367 of 1900. 

Haba KUmari CHAVOrjp- 
Prinsbp, J. rani and others, ’ 

Handley, J. I Petitioners, 

1900. I V, 

5, July. Mb. Savi, 

, Opposite Party. 

Penal Code {Act XLV of 1860\ secs, 

511 — Pis^miestly hr f'audvXently preefinting 
debt being available /cw’ creditors — Applica- 
timi to vithdraxc money paid into r. 

Breach of civil contract^ Security for pay- 
ment of debt 7iot endamaged — Fraudulent or 
dishonest intention* • * 

Petitioners^ estate was wnder ^nortgage 
and in the management of certain persons 
under certain conditions as to payment 
of moneys realised by them. In execution 
of a decree obtained by the managefts in a 
suit brought by them in the name of the 
Petitioners, a certain under-tenure was>; 


siooal Magistrate was bound *^to proceed 
with it unless, upon the evidence before 
him, he found that the matter was not 
one falling within sec. 133. In the 
present case the District Magistrate bad 
before him^materials upon which prvmd 
facie he could act. If this is a matter 
which cannot properly come within sec. 
133, the Petitioner will have an opportu- 
nity of showing this when he appears 
before the Magistrate and shows cause 
against the order under sec. 133 or he 
can obtain a jury to have the matter 
properly considered by such jury. We 


sold for R$. 3,000* The judgment-debit^ ^ 

arranged with the Petitioners . 

payment of Rs* 1,000, the sale 

set aside ani he accordingly paidi4hat ' 

into Cburt, and an application tSIi ^ 

by ike Petitioners to ^raw out ih^ i 

upon which no order 

toere thereupon cgi^vicied^at the 

of the managers, of an attefn^ to 

an offence under sec* 4^^, /. P. | 

Hel<|— PAue the 

the m^ney paid into Oom^t Migfht 
been a breach of their contraet mih fAs 
mortgagors but such iH>nduct canii^ mcee* 
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$arilp be regarded as dishonest or fi'audn- 
yifit so as to render the Petitionef's liable 
to pnnishmkni^ their attempt to get the 
ikoneg being more to put an end to the 
management than to prevent the money 
from being available to the payment of 
their debt tinder the mortgage, 

Nobi.^ Chundkr Mudbuck (1) refei ^- 
red to. 

This was a rule issued ou the l\th of 
May 1900, against the order of thrift 
District Magistrate of Backergunge^ dated 
the 26th of March 1900, which order 
wasj on appeal, affirmed by the Sessions 
Judge of Backergunge on the 8th of^ 
May 1900. 

The facts appear from the judgment. 

Mr, Jackson^ Mr, F, L. Boy and Bahu 
Btvarka Nath Mitter for (jhe Petitioners. 

vsJfr. Ilill^ Bahm Jdasunta Kumar Bose 
and., Jnanendra Mohan Dass for Messirs. 
Garth and Weatherall. 


The Judgment of the Court was as 
follows ; — 

The thrsiB Petitioners have been con- 
victed of an attempt to commit an offence 
under sec, 422, I. P. C. It appears that 
their property is now under mortgage 
to the I^nd Mortgage Bank and that 
umler the terms of the agreement Messrs. 
Gaxth and WeaJ;herall*are managers of 
that estate, under certain conditions in 
ra|ard to payment of the moneys realised 
them. The Petitioners have shown 
a iilaposition to Jbe dissatisfied with that 
htanilgemeut and are ende&vourtng to get 
of it, if possible. * In execution of a 
obtained by Messrs. Garth aud 
as managers of their estate in 



Vf**'*' 
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a suit brought in the names of the 
gagors a certain taluk was sold lor 
Ks. 3,000 and arrangements were made 
to enable the debtor to release his pro- 
perty from the sale on payment of certain 
money within a certain time. He was 
unable to fulfil the terms^ of that agree- 
ment, so he appears to have gone to the 
Petitioners %ik 1 it was settled w ith them 
that on payment of Bs. 1,000, the sale 
was to be set aside. The money was 
paid into Court and, on the 15th Septem- 
ber, a petition \vas presented on behalf of 
the mortgagors who are the persons now 
before us to obtain this money. The Court 
made no order ou this petition and on 
the 22nd of the same month, the present 
prooOedings were taken before the Magis- 
trate. The Petitioners have been con- 
victed and their appeals to the Sessions 
Judge have been dismissed. 

. We have now to consider whether, on 
these facts, the Petitioners have been 
properly convicted of an attempt to com- 
mit an offence under sec. 422, I. P, C. 
We think that> having regard to the 
relation between the Petitioners and 
Messrs. Garth and Weatherall at whose 
instance the proceedings were taken 
before the Magistrate, it cannot properly 
be said that an attempt to commit 
an offence under sec. 422 has been 
made. The application to obtain pay- 
ment of this money was publicly made. 
If the money had been paid to them it 
would no doubt have been a breach of 
the terms on which their mortgc^e had 
been renewed for they then agreed that 
Messrs. Garth and Weatherall as matiagers 
were to have entire control of all moneys 
due from the mortgaged propei||ies 
this money represented the rent of an 
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mder-tenuro* But still ^ere was ample 
seeuritj for repayment of the debt and a 
breach of this agreement would probably 
have enabled the mortgagor tp take 
steps to realise at once the fuU amount 
of the deblU, The action of the Petition- 
ers seems to have been prompted by their 
desire to put an end to the management 
rather than to act dishonest))^ or fraudu- 
lently so as to be liable to punishment 
under sec. 422, Penal Cbde. Any breach of 
their contract would not in our opinion 
render them liable to penal consequence. 
This is not a case in which the creditors 
would really suffer, though no doubt the 
means of obtaining this money and apply- 
ing it towards liquidation of the debt or 
the expenses of the management might be 
postponed or hindered. The conduct of 
the Petitioners was in our opinion neither 
dishonest nor fraudulent within the mean- 
ing of these terms in the Penal Code. 
We also think that the agreement that 
they made with the under-tenure holder 
did not endamage the estate, for, as re- 
presented on their behalf, as matters then 
stood, it was a bargain that was likely to 
be beneficial. The superior tenure belong- 
ing to the estate had been sold for arrears 
of rent and if that sale was a valid sale 
the under-tenure would become void and 
it would therefore be without value so as 
to realize anything by its sale. The 
validity of the sale of the superior tenure 


had been given against the Pptitioners 
and it was doubtful « whether the High 
Court before which this matter was nti 
appeal would sot aside this order. Coii^ 
secj^uently to obtain one thousand rupees 
for what might turn out to be of no 
value and to leave the under-tenure 
holder to run the risk of the decision 
of the High Court being iu his favour 
would«certaiuly be a good bargain. The 
interference of the Petitiners and tbeif 
Application to obtain the money paid 
into Court by the under-tenure holder 
might have been breaches of their 
contract with the mortgagors but such 
conduct cannot necessarily be regarded 
as dishonest or fraudulent so as to render 
them liable to punishment, * Their 
attempt to get this money was more to 
put an end to ^the management than to 
prevent the money from being*^ available 
to the payment of their debt undei^the 
mortgagor. In this respect the case 
does not seem dissimilar to that of JS^obin 
Chunder Mudduck (1). For these reasons 
we think that the Petitioners have not 
been properly convicted. WeHcoordingly 
set aside the conviction and sentence 
and dil'eot that the Petitioners be released^ 
The fines, if paid, will be refunded. 

Mule made aheo^te : 

Conviction ut mide^ 

H. P. C. 


(1) 22 W, R. 46 (1874). 



Voi. y.j 


TitE CAtOUTTA NOTES. 


17 ? 


. PRIVY COUMCXL. 


[Our AMra&t fbom tu^ AlIiABAbad 
. fiioa Court.] 

Lord Hobhousb. 


Lord Davbt. 
’Lobb RoSbrtson. 

Sia Cotjrdfir. 

Sir Fqbd JSTpbth. 
1900. 

8, December. 


Msr Mujib 0 n-Nisa 
ib ors , Plaintiffs, 
Appellants, 

V 

Abdul Eahim & anr., 
Defendants, 
Respondents. 

Megutration Art (III of 1877), secs SI, 3S, 
S4 wnd 87 — Registration after death of exe- 
cutant — Registrar, jurMiction of— Procedure, 
defect tw— W<ikf-namah— Wakf, validity of— 
Mutawali, afncntnt to he expended in chari- 
table uses at the discretion of tke—Endow'tnent, 
family— Charitable uses, gift to 

A Registrar has no power or jurisdic- 


tion to register a deed unless he is moved 
by some person entitled to present it for 
registration under sec, 32 of Act III of 
1877, 1 , 0 , f hy some person having a direct 
relationship to the deed. 


The absence of any party legally entitled 
to present a deed for legisiration is not 
merely a defect in procedure falling under 
sec. 87 of Act III of 1877 hut goes to the 
jurisdiction of the Registrar and renders 
the deed invalid. 


To he dt valid deed of wakf, a deed must 
have the ^ect of granting the property in 
substance to charitable uses. 

WA€ 9 'e its effect is to give the property 
ifiifUbitapce to * the family or leaves the 
io expended in charitable usee 
h <jlw absolute and uncontrollable diecre- 
ij|i^ the mutawali* no one has a 
to demand an account, the deed is 
& 0 valid deed of wakf : 

of the terms 

y deed in question that it did not 
a miid irusU 


This was an appeal from a deolsion of 
the N.-W. P/ High Court, revetsing the 
decree of the Sub-Judge of Meerut. 

The question in dispute is as to the 
validity of a wahf-namah, dated 16th 
October 1889, executed by Munshi Bayed 
Mehrban Ali a few days previous to his 
death. 

The said ||[unshi, a wealthy Mahomedan 
gentleman of Bulandshar, left him sur- 
viving three widoifs and two daughters 
who are the Appellants, and two sisters 
who would all be entitled to share in the 
property of the said Munshi under the 
Mahomedan law. Upon the death of the 
Munshi the Appellants set up the wakf 
by virtue of which one of them Murad- 
un-nisa claimed to be the mutawali. 

The plaint contained the following 
among other statements : — 

That the Munshi being the owner of 
property valued at Rs. 4,00,000, did on 
the 16th October 1889, execute **adeed 
of wakff^ dedicating all his said property 
to charitable and religious uses, and sent 
the same to the Registrar’s office for 
registration, where registration was re* 
fused on the ground that the said doou* 
ment did not contain a description of 
the property it purported to deal with 
sufficient to identify the same, and was, 
therefore, under the provisions of sec. 21 
of Act III of 1877 (the Indian Registra- 
tion Act 1877), not admissible to regis- 
tration. 

That on the 26th October 1869, before 
the deficiency could be supplied the sai^ 
Munshi died* 

That on the 4th lilovember 1889, after 
the death of the said Munshi the tia ld 
document was registered by one Syed 
Habibullah, described as ‘Hhe general 
attorney and trustee at the mid Munshii’- 
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r The sisters resisted this claim and their 
main olJjections were that there was no 
intention to constitute a valid dedication, 
but that it was only a settlement of the 
property for the aggrandisement of the 
family of the Munshi, and that the deed 
was not legally registered so as to affect 
the property therein dealt with. 

The deed first sets out the slid Munshi^s 
parentage and his pos^^ssion of property, 
and then proceeds: “As I have no male 
issue up to this time, and it is incumbent 
on eve^ one not to neglect to secure 
benefit of his soul in the next world, I 
wish to establish a perpetual, lasting and 
continuing charity, so that the charit- 
able expenses may in future be defrayed 
without any difficulty or obstacle in my 
lifetime, and also after my death. Hence 
in order to seek nearness to God and to 
secure benefit and honour in the next 
world, I have, while in a sound state of 
body and mind, and of my free will and 
accord, without coercion or compulsion, 
made a family endowment {wakf khan- 
dani) of my property detailed below,” 

And again, “Having withdrawn my 
proprietary possession from the property, 
the subject of the endowment, I have 
brought it in my possession as superin- 
tendent {nintawali) which I can hold 
during my life under the terms of this 
document. Its income and profit shall, 
after defraying its necessary expenses 
according to the provisions hereafter made 
iathis document, be applied to charitable 
purposes. No one shall by reason" of his 
getting any stipend or maintenance allow* 
ance from the income of the property, 
have a right to exercise proprietary acts 
or power to make a transfer, &c., nor 
shall this endowed property be liable to 


bo attached or sold in satisfaction of the 
personal debt of any superintendent or 
recipient of allowance; heeanae it being 
an endowed property, all the rights or 
the superintendent and those for whornl 
maintenance allowances have b^^pJlKd, 
shall exist only for their peHinal main* 
'tenance.” 

Then- follows a list of the propertyi 
and then certain clauses of which cl.;^ 
appointed the Munshi himself 
or superintendent of the endowed pro- 
perty for his life, with power to use the 
income as he should think proper accord- 
ing to the provisions of the Mahomedan 
law and the conditions set forth in the 
document itself. . 

Cl. 2 provided for his successors as 
who were to be chosen, as 
he then had no son, first from his wives, 
then from his daughtefs, and then from 
their descendants. 

Cls. 3 and 4 fixed the allowances for 
himself, his successors, his wives and 
daughters, 

CJ. 6 was as follows: — “Wh^itever are 
the necessary expenses such as the 
salaries of the servants for the endowed 
property, the expenses of visitors, mar* 
riages, deaths, presents, offerings an^ 
other charitable purposes, like those 
schools, e1(p., at this time, ti!^y shall 
during the term of my superintendeueS j 
be defrayed by me during the terin of 
my Buperintpndenoe and afterwards bj 
every <^tawaU, subject to the provl^oiit^ / 
of this deed, of* hgj own auHiority 
acceding to his own wishes. v? 

Cl, 6: — The surplus income ol 
endowed property remaining after tbe^^pajfV ;! 
meijit of Government Revenue, the villas 
expanses, the expeusos of th^ imutdwali^ 
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the salaries of tbe servants and sti||}eiid< 
holders and others, etc., shall acoumulate 
and the money accumulated shall be 
invested in the purchase of other pro- 
perties which shall also appertain to the 
endowed property and shall themselves 
be walsf property. The income of that 
also shall in conformity to the 6th para- 
graph be spent along with the income of 
the endowed projierty. 

CL 7 stipulated that no one should 
have the right call upon any ** mutawali ” 
for an account. 

CL 8 prohibited the alienation of the 
endowed property, except for the purposes 

exchange or for the purchase of other 
property in place of that sold, and gave 
a power to raise money, but only with 
the consent of the Collector of the dis- 
trict. 

CL 9 provided for the event of a son 
being born to him, in which case such 
son was virtually to take his place, and 
was not to be accountable to any one ; 
its effect will be found more fully given 
in the judgment ; the said (Iced con- 
cluded as follows : — 

♦ 

10. If, Cod forbid ! none of my male 
or female heirs be in existence at any time, 
the authority for the time being shall 
' have povr^r to take the endowed property 
into and under his own possession and 
sp|»ex'iBtend6ace, use its income remaining* 
payment of its necessary ex- 
for my spiritual benefit in such 
es may, according to the Maho- 
and the Hanafi sect to which 
be valid and be for the benefit 


j i^e'Mahomedans. 

r V t , 

' have tWerefore executed this ^deed 
lkmU;;r endowment that it may serve 
$ii evide^ee and be of use/* 


The Subordinate Judge decided in 
favour of the validity of the wakf. 

On the sisters* appeal to the High Court 
that Court Allowing a previous decision 
of that Court in Bardti v. Rdni^ Lai (1) 
admitted the document in evidence and 
held that ihe idea of the Munshi was 
simply to make a permanent provision 
for his descendants and provide for the 
increase of the estate. They pointed but 
that a very similar dedication had been 
held by the Lords of the Judicial Com- 
mittoo to be illusory on account of its 
remoteness in Abdal Fata Mahomed Ishdk 
V. EuBBomoy J)huv Chowdhry (2). They 
therefore decided against its validity and 
decreed the appeal. 

Mr, Mayne and Mr, RaiheB for the 
Appellants, 

Mr, Branson for the Respondents. 

By desire of their Lordships the fii-st 
day’s argument was confined to the ques- 
tion of whether the document was pro- 
perly registered. 

Mr, Mayne referred to secs. 32, 17, 49 
and 60 of Act HI of 1877. He also 
referred to Sah Makhun Lall Panday 
V. Sah Koomlun Lall (3) where Act 
XX of 1860, sec. 36 is dealt with ^ 
Mohammed Ewa% v. Birj Lall (4) whore 
the decision in the last case is noticed 
and where sec. 35,4Act VIII of 1871, was 
under consideration. 

Lord Davby. — There it was found that 
there was a defect in procedure. 

Mr, Mayne also referred to Hardei it 
Ram Lai (1). 

Mr, Branson referred to sec. 21 and 
said that in this case when the document 

(1) I. U B. 11 AIL 819 (1889). 

(2) h, B. 22 I. A 76 (1S94). 

(3) L. B. 2 L A. SllO {1876). 

(4) L- B. 4 L A,|66 at p. 176 (1877). 
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was presented it was in such a condition 
that the Registrar could not have accept- 
ed it ; that differ.entiates it from the cases 
relied on by the other side.s 

LoRDjfloBHOusB. — The deed was defec- 
tive in a most material part. 

Mr, Br<m$on . — And therefore it could 
not be registered. 

On the 23td the case was argued on 
the merits. ‘ 

Mr. Mayne referred to the following 
authorities ; — Sheik Mahomed Aheanulla 
Chowdhry v. Amarchand Kundu (5) and 
^bdul Qafur v. Ntzamvdin (6). 

Loim Hobhousb. — The use of the word 
wakf will not make a settlement good 
if there is merely an illusory trust for 
the poor. 

Mr, Mayne referred to Runchoi d(t» 
Yandrawandae v. Parmtihhai (7), as to 
the use of the word Dharm ; Hamilton’s 
Hedaya, Vol. II, p. 334, Book XV, p. 345. 

Mr. Baikes referred to Baillies’ Digest, 
Book 9, Chapter' 1, p. 549, and note 3. 
In re Sutton^ Stone v. Attorney-General (8) 
and Lewie v. Allenhy (9). 

Lord Hobhousb — There is no statiite 
of Elizabeth in India. 

Mr. Branson was not called on. 

Their Lordships’ besbrvbd Judgment 
was delivered by 

Lord Robertson. — The Appellants 
were the PlaintifiPs in a suit before the 
Subordinate Judge of Meerut, and by 
their plaint they prayed that it should 
be declared that a deed executed in 
October 1889 by Munshi Syed Mehrban 

(5) L. R. 17 I. A. 28 at p. S8 (1889). 

(6) L. K 19 I. A. 170 (1892). 

(7) L. R 26 I. A 71 (1899). 

(8) L R. 28 Ch D. 464 (1886). 

(9) L. R. 10 Eq. Cats. 668 (1870). 


Ali, deceased, is a valid deed of wakf. 
Th/ property affected by this instrumeiit 
is said to be worth Rs, 400,000. Th^ 
Plaintiffs are, respectively, wives ahd 
daughters of the deceased, for whom 
certain provisions are made in the deed* 
The Defendants wore two of his sisters, 
for whom no provision was made in the 
deed. Both sisters are now dead, 
only one of thorn, Ulfat-un-nisa, is UOtf 
represented on the Record in pursuance 
of an Order in Council of the 7th August 
1900 which struck off the representatives 
of the other sister, Shanf-iin-nisa, under 
circumstances set out in that Order: 

Of the several issues settled by th% 
Subordinate Judge'^ two only hav<e been 
argued in this appeal. The first ques* 
tion is raised by the Defendants’ plea 
that the deed founded on not having^ 
been legally regi»tefed cannot be 
mitted in "^evidence and cannot affect 
the property. The second question is 
raised by the Defendants’ contention that 
having regard to the terms of the deed 
itself, ake property did not become a 
wakf property- Both questions have 
been considered by their Lordshfps. * 

The question about registration turns 
on the Act III of 1877. Tha deed in 
dispute being an instrument ^f gifjb M 
immoveable property, it came under seo^ 
il7 of ^bo Act, and registration under 
Act was accordingly, by sec. 49, tedjUh,, 
pensable in order to render it receifal^ 
as evidence of the transaction 
purported to record, and to enable it to 
affect toe immoveable property cotnprito^ 
therein. The question H wAs it lawfnjtjy 
registered? It Was ds /nslo registered^ 
but the history of that registration re- 
quires to be examined. ^ 
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T!i0 as ultimately Hfeieiited^ tor 
p;ijEN;re(tton and registered eomists of 
paiJtir, of which the former part is 
dated I6th October 1889 and contains 
the of endowment and conditions, 
while the latter part is headed “ Snpple- 
ihdnt or ^Detail of the Endowed PrOr 
and consists of these particulars. 
It appears that at first the Munshi who 
^ '^drtseuted the deed, or’ his advisers, had 
aot adverted to the requirements of see. 
2J of the Registration Act : and as the 
deed as at first presented for registration 
did not contain “a description of ” the 
“property sufficient to identify the 
«ame,” the Registrar, on 16th Odtober 
1889, declined to register, but returned 
the deed “ for correction and compliance 
with” those statutory provisions. The 
deed had been presented on behalf of 
the Munshi by Sy*ed Habib-ul-lali, wlio 
held his power-of-attorney. On 24 th 
October 1889 the supplement or detail 
of the endowed property was added, so 
ais to render the deed registrable, and 
0n that day the deed so completed wa'^ 
ea^^euted by the Munshi. On 4th Nov- 
efkber r889, that deed of endowment 
the completed deed) was presented 
for registration by the same Syed 
; IfahilMiMah. In the interval between 
the ei^ecution of the completed deed and 
presentation to the Registrar the 
died. The legal question now 
considered turns on this last fact. 
Dilfjsrative however may be completed 
Iheptwiing that the'Uegistrar aooept- 
i'ij^the,4ced and registered it, recording 
that the man who had eji^ecuted 
attorney presented it tor 
was dead. The minute of this 
!^i?ooeeduig is on p. 142 of the Record* 


WBRKLY NOTES. 

It was not attempted on the part of 
the Appellant to justify the registration 
of the deed, as regulaily done in accord- 
ance with the Act. The depaituro from 
the Act is indeed palpable, and the only 
question is whether it invalidates the 
registration. The Act by sec. 32 enacts 
that every document to be registered 
under it, whether such registration be 
compulsofy (as in the present case) or 
optional (as in the case of other classes 
of instruments), shall be presented by 
some person executing or claiming under 
the same, or by the representative or 
assign of such person, or hy the agent 
of such per/30n, repicsentativc or assign, 
duly authorised by powor-of-attornoy. 
Now the case in hand is that of a person 
who when he presented the deed for re- 
gistration (as he says he did) on 4th 
November 3889 stood in no other rela- 
tion to the deed than that, before the 
death of the person executing it, he had 
held his power-of-attorney. It is per- 
fectly plain not merely from the general 
law but from the teims of this sec. 32 
itself that, afteif the man^s death, the 
only attorney who would have had any 
Zoewi would have been the attor- 

ney of the representative or assign of 
the deceased It* has been suggested 
however, that the error of the Registrar 
was a defect in his procedure only and 
accordingly under sec. 87 does not in- 
validate the act of registration. To 
their Lordships the error appears to be 
of a more radical nature. When the 
, terms of sec 32 are considmtjd with 
due regard to the nature of registration 
of deeds it is clear that the poyver and 
jurisdiction of the Regist^Jr only come 
into play when he invoked by some 
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person having a direct relation to the 
deed. It is for those persons to consider 
whether they will or will not^ive to the 
deed the efficacy conferred by registra- 
tion. The Registrar could not be held 
to exeioise the jurisdiction conferred on 
him, if, hearing of the execution of a 
deed, he got possession of it and regis- 
tered it ; and the same objection applies 
to his proceeding at the inatifation of a 
third party, who might be a busybody. 
Now it seems to their Lordships that 
when the deed was presented on 4th 
November 1889 it was presented by a 
volunteer, and the Registrar’s minute 
shows that he proceeded to register at 
the request of one whom he knew to 
derive his power-of*attorney from a dead 
man. Nor is it possible to treat this 
action of the Registrar as compliance 
with the request made bn 16tb October 
1889, wh^n the principal was alive. Not 
only had the deed in fact been executed 
afresh on 24th October but it was pre- 
sented afresh on 4th November, as the 
minute itself bears ; and even assuming 
the continuity of the proceeding, the 
death of the applicant brought it to an 
end. The Registrar indeed did not mere- 
ly disregard sec. 32, for*he proceeded to 
accept the admission^ of the alleged at- 
torney as a good admission of the execu- 
tion of the deed, although sec. 34 re- 
quires in the cese of a decease the 
admission of the representative or assign. 

Their Lordships were referred to two 
decisions of this Committee^ in support 
of the Appellants* contention. Neither* 
case gives any countenance to the view 
that the absence of any party legally 
entitled to present a deed for registration 
is a defect in procedure falling under sec. 


67. Inbo^ those cases the Begistrar 
was throughout moved by a pierson 
ing title and was exercising hli jurM^ 
tion. The difference is in their Lord* 
ships’ judgment vital. They therefore 
hold the registration of this deed to fasve 
•been illegal. ^ 

Their Lordships have, howeveri 
sidered the question, whether, eyei^ftSK ^ 
Burning it to have beep regiater^^ ill# 
deed is, according to its terms, a Valid 
deed of wakf. It will be so, if the effect 
of the deed is to give the pioperty in 
substance to charitable uses. It will not 
be BO if the effect is to give the property 
in substance to the testator’s family^ 

The deed begins wdth a statement that 
the grantor has always devoted a portion 
of his income to religious and charitable 
purposes as seemed pjoper and expedient 
to him at the time. He goes on to say 
that, as he has no male issue and it is 
incumbent on every one not to neglect 
to secure benefit of his soul in the next 
world, he wishes to establish a perpetual, 
lasting and continuing charity, so that 
the charitable* expenses may in futqre 
be defrayed without any dilfecuHy or 
obstacle in his lifetime and also after hi^ 
death. Hence “ in order to seOlire bene- 
fit and honour in the next world I bave * 
of my free will ^aud accord, 
coercion or compulsion and^ while fo a 
sound state of body and mind, mad# a ^ 
family endowment {wakf khandani) fo 
seek nearness to God.” He goes on fo 
that he has withdrawn his propriefo^ 
possession from the property the ^ 

of endowment and has brought^ ^ 

his possession as mutawali, *^wbicb 
hold during my life under tbc terms of ' . 
this document. Its income and 
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shall aftar dsfrajiiog its ex- 

P0^$^ ao(^ordi»g to tbe protjsioos here* 
ix]fa<}e in this document be applied 
to obaritable purposes.” No one was by 
reason pf his getting any maintenance 
to have right to exercise proprietaiy acts 
nor should the endowed property be^ 
liable to be attached or sold in satisfao* 
tion erf personal debts of any mutawali 
or recipient of allowance, because it 
being In endowed property all the rights 
of the mutawali and those for whom 
maiptenance allowances have been fixed 
are to exist only for their personal rnain- 
tei^anco. A detail of the property (waJt/ 
tchomdani) which was ^Hhe subject of the 
« family endowment under this deed and 
the conditions attached thereto ” was 
then given. 

The conditions follow the detail of the 
property and are temin number. 

The 1st appoints the donor himself to 
act as mutawali and he is to use the 
income of the endowed property “in 
the way I shall think proper, according 
to the provisions of the Mahomedan 
law and the conditions of this document.” 


wxBxtir Xovisa 

offerings and other charitable purposes, 
like those of schools, <kc., at this time, 
they shall during the time of my suj^erin* 
tendence be defrayed by me during^ the 
term of my superintendence and after* 
wards by every mutawali, subject to the 
provisions of this deed, of his own autho- 
rity and according to his own wishes,” 

^ 6. “The surplus income of the endow- 

ed property remaining after the payment 
of the Government revenue, the village 
expenses, the expenses of the mutawali, 
the salaries of the servants and stipend 
holders and others, cSrc., shall accumulate 
and the money accumulated shall be 
invested in the purchase of other pro- 
perties which shall also appertain to the 
endowed property and shall themselves 
be wakf property. The income of that 
also shall in ^ conformity with the 5 th 
paragraph be spent along with the 
income of the endowed property. ” 

By the 7th condition the mutawali 
is to have discretionary power, with 
reference to the increase or decrease in 
the income of the endowed property, to 
increase or decrease the fixed allowances 


No. 2 pjovides for1)ue of his wives and 
l^hereafter one of his daughters, and 
vrftev their deaths some direct descendant, 
being successively mutawali. 


3 fixes Bs. 300 a month as the 
Idfllto of the mutawali for his or her 



I expenses and those of his or her 

ipTO. 

^ 4 gives maintenance allowances to 
jjiliffiS and daughters oi the donor. 

and 6th purposes are as fol* 
Whatejer are the necessary ex- 


1 tie salaries of the servants 
property the expenses 
ib^risges, deaths, presents, 


or fix a new allowance. No one was to 
have a right on the ground of relation- 
' ship, <ko., to prefer a claim for increase 
or decrease or for a new allowance, or 
a claim against the mutawAli for the 
time being for rendition of accounts. 

The 8th condition forbids sale and 
mortgage except in certafft specified cases. 

The 9th condition relates to the con- 
tingency of a son being born to the donor 
after the execution of the deed. He is 
to be the mutawali, with the aid of a 
mumarim during minority. He is to 
have Rs. 300 a month for bis expenses, 
“and shall be autboriled to spend all 
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the not profits of the endowed property 
according to his discretion in purchasing 
property and making addition to the 
endowed property, in the erection of 
houses, m perfonning s/iadto^Aammi^ 
joyous and mourning ceremonies and in 
otlier necessary and charitable matters.” 
Jt was to be optional to him to create 
new allowances, to reduce enhance or 
put a stop to the allowances of the 
persons receiving allowances. No other 
locipient of allowances or I’elatives was 
to have power to take account from the 
miitawali. 

The 10th (and last) condition declares 
that “ if (jjrhich God forbid 1) ” none of 
the donor’s male or female heirs be in 
existence at any time, the authority for 
the time being shall have power to take 
the endowed property into and under his 
own possession and superintendence, use 
its income remaining after the payment 
of its cost of maintenance for the donor’s 
spiritual benefit in such matters as might 
according to Muhammadan faith and* 
llanati sect, "to which the donor belonged, 
be valid and for the benefit of the 
Mahomedans. ** I have therefore execut- 
ed this deed of family endowment in 
order that the same may serve as evi- 
dence and be of use. ” 

The deed thus closes, as it began, by 
describing itself as a deed of family 
endowment. Th|i donor contemplates, 
it ib true, that his^ own liberality to 
religious and charitable purposes shall 
continue in future generations, but this 
is only (as it turns out) to an uncertain 
and discretionary amount, and as an 
incident of the family endowment. When 
the deed m examined and collated, and 
its professions tested by its effective 


provisioutS, it ptofm ^ It calls 

itself, a family f 

simple. Indeed the themr|r 
seems to be that the creattou of 
endowment is of itself a iraligiotsil 
meritorious act, and that the 
•application of the surplus income in 
the acquisition of new propertied 
** added to the family estate is a 
purpose. It is superfluous in the 
day to say that this is not the law* 

The part of the deed which was tnbst 
relied on by the Appellants is the 
statement or declaration with which it 
opens. The words particularly fonnfibfl 
on are those in which the testator 
dares that “ the income and flrofit of 
the endowment shall, after defra^^ng its 
necessary expenses according to the 
provisions ^ hereafter ^made in this dbou- 
ment, be applied to charitable purposes*” 
The reference to the subsequent part of 
the document carries us forward to the 
conditions where those general intentions 
are put into concrete and effective flhtepe* 
Now the 5th and 6tb conditions exffresd 
in clear and definite ]|inguage the minuet 
in which the testator works out'^he ideas 
, adumbrated in the words which h$40 < 
been quoted, and they place 
dispute the relative positions of 
and family endowment in the 
scheme. The 5th condition provl4W^f^ 
the payment of what it calls 
expenses and among those it 
enumerates ** offerings and othilf 
able purposes, like those of 
at this time. ” The 6th 
with the surplus in 
“expenses” are paid* 
income to the purchase'^ of 
porties ; and the Inoilyii df the filW 
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iA Jrflow tbM «HMpa« ooorM as 
l^itliiOiiSO fl# the olriguial estate. The 
h« applied under the 5th head 
11^1^ absolute and uncontrolled dis- 
of the mutawali and no one has 
a to demand an account. 

43h>* the terms of the deed itself, there- 
Lordships hold that the pro- 
is not in substance dedicated to 
'lii|pSitable purposes but on the contrary 
i» dedicated substantially to the main- 
tahaace and aggrandisement of the family 
for family purposes. The deed 
IberOforo could not be supported as 
OOtistihiting a wakf. 

Their Lordships will humbly advise 
Tier Majesty that the appeal should be 
dismis^l and the Appellants must pay 
the costs of the appeal. 

SoHoitors : Mr. T. C. Simimerha^B for 
the Appellants. • * ^ 

Solicitors: Messrs. Barrow^ Rogeis <fc 
N^vill for the Respondents. 

Appeal dismissed wiih costs, 

a w.^. 


tOlViL APPELLATE JUBISDXCTIONO 

ArrjRAL PROM A!pr®LLATE Dbcrbb 
^ No. 345 OP 1898. 

\ Doman Pandby, Plaintiff, 
* Appellant, 

V, , 

Panohu KotB and ors , 

^ Defendants, Respondents. 

III of lB72-^Partition of mal 
in Clwta Nagpiw-^ Partition of 
[ land'-^^Crhatwal. ^ * 

itu^o mal raiyats with whom a 
I has made undei* Regnlaiim 
.. Wit there may he a partition 
Jmgte lands, thongh 
mmot he binding vpon ike 



mmttm urorm m 


supm^ior landlord, the ghatimf, and wUl 
mily subsist during the currency of the 
settlement, 

So far as the trees to toAicA the superior 
landlord ie emhisively entitled, they cannot 
be the subject of partition, but as to the 
trees which belong to the mal raiyats tkes'e 
may be a partition, 

Tliis was an appeal preferred on the 
22nd of February 1898, against the 
de<^ion of R. Caritairs, Esq,, Deputy 
Cotnmisstoner of Dumka,».District Son that 
Pergunnahs, preferred on appeal from a 
decision of H. If. Heard, Fsq., Sub Judge 
of Deoghur, dated the 1st of September 
1897. 

The suit out of which the present 
appeal arose was brought by the Plaintiff 
for partition of ‘ mal raiyati ^ interest in a 
village in the Suh-division of Deoghur. 
The Plaintiff sued to have bis interest 
sepal ated from that of Defendant as 
between themselvfs, and to have the 
whole area of the village accordingly 
dividM into their respective shares — the 
Plaintiff having 14 annas and the De* 
fendant 2 annas share. The suit was 
dismissed by both the lower Courts on the 
ground that there could be no partition 
of the mal raiyati interest. On appeal 
the High Court held that there could be 
such partition and in remanding the case, 
their Jhordships observed as follows 

We are unable to find what authority 
the Courts below had in coming to this 
conclusion. If they meant to hold that 
under Regulation HI of 1872 (the Sotithal 
Pergunnahs Regulation) a suit likO this 
would not lie in a civil Oc^t, that 
would clearly be wrong, lor the Tlaintiff 
in this case does not seek io set aside, 
or question the pr^iety of any entry 
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in the KecorJ of Rights ; but uccepling 
the Record of Rights as correct, they seek 
to have a partition between themselves 
and their co-sliarers and such a suit is 
in no way forbidden by that Regulation. 

The lower Courts again dismissed the 
suit on the ground that there could be 
no partition of the juingle and waste 
lands in wliicb the villagers had an 
interest. The material portion of the 
judgment of the low^r Appellate Court 
was as follow^s ; — 

This is a suit for partition of ‘‘ mal raiyati ” 
interest in a village in the Sub-division of 
De oghur. 

The village has been settled under Regulati(»n 
III of 1872, and there is no issue in this case 
as to the amount of the interest of each or 
as to its nature. It in agi’eed by tlio parties 
that they hold, the Appellant 14 ainian anti the 
Respondent 2 annas interest as rahjaU'' 

of the village. 

The Plaintiff sues to have his interest separat- 
ed from that of Defendant as between them- 
selves, and to have the whole area of the village 
accordingly divided into t)ne and seven eighth 
shares. 

The case was originally dismissed summarily 
but was returned for trial on the merits by the 
Honourable High Court. It has again been 
dismissed on the merits and ^this a]>peal luis 
been filed. The question is one of considerable 
importance from an administrative point of 
view and I think it right to note licre one or 
two leading facts as regards the “ mal raiyati 
interest that being a question not likely to be 
do’ne by the parties. It appears to me that 
one of the main objects in vesting the Deputy 
Cotnmiflsioner and his subordinates with powers 
of civil Courts was to enable cognizance to be 
taken of important facts connected with the 
settlement. At the same time, the questions 
touched on not being in issue I cannot claim 
for my remarks here the finality of an exhaus- 
tive enquiry. 

The question of flatus of village settlement- 
holders in ^the Dcoghur Sub-division of this 
district was raised '♦during .the carrying out of 
the first settlement under Regulation HI of 
1872, and certaiji persons claimed as settlement- 
holders of certain village to be raiynts of those 


villages, the origi^ %f making this 

claim being to enable theta to 1^^ 

holding under them of the bene^ii 
meiit in the shape of fixed rates oi 
other benefits which the settlement gives 
raiyats. They made no attempt to have'th^m^ 
selves called tenure-holders, because no 
under Regulation 29 of 1814 (by wiiioh 
tiearly the wliole property in land . in ilm 
Dcoghur Hub-division is held) can create |i» ten- 
ure binding on his successor. '^It was tenant 
right only that they claimed with a right, b# 
transfer. . . 

The title of null rreb/a^ was invented for the 
purpose of this settlement, the original clearer 
and his descendants being admitted to hold 
title ami as being supposed to have inveiite^ 
their propeity in inqirov erne jits w*ere pe^tnitied 
to recoup themselves in case they wanted to 
give up the mal raiyati by sale of their intereet. 
This right does not extend to the sale of a part* 

It is held l^y Government as the highest settle- 
ment autliority that they cannot tplit up the 
interest by soiling a part. 

^ The “ mill raiyat ** in occupancy is not pro- 
prietor. The yhatwal is. The m/d raiyat is 
entitled as such to occupy and till laud in the 
sauie way as other ndyais in the village but 
other raiyats have the same right to do so as 
he has. Ho cannot sublet his land, any land 
.'-ublet to a village rniimt becoming thereby part 
of that r\uya*\ jotr, ^ 

Onning now tr) the case before me, I find four 
issue.s of which the imiiortant ones eonnected 
w'ith this appeal being issues 2 and 8. 

Issue Xo. 2 relates to the division of waste 
lands and jungle and issue No. 3 to that of fruit 
trees. On both these ifesues the SubordilM^^ 
Judge has decided that a partition can»bt.;1^’ 
made of waste lands imd jiwgle or of fruit tri^; 

It will be convenient to take the twd Um30 
separately. • 

I wish to remark before going further, 
the land in this suit is described as 
waste, and the trees on that land are ^ 

cribed as those standing on tliat;4and,.,;y^||^| 
history of the settlement of the • 
Pergunnahs is shorWy as folldWa : — fj. ^ ' 

Political disturbance was feareej^ bjf 
ment owing to the difficulty of 
ordinary means (civil suits apd thb 
rights of landlords and tenants, and 
III of 1872 was passed to enable tbii 
effected by the method of settleineUt. 
rights to bo adjusted were thoigfb ofdlor t||D4 



TttE CALCtJTTA WfiEfeLt NO^te. 


187 


Vot.t,3 


Domak Panobt V . Panchit Kolk 

attd tdtoaiat and the uait of aefctleident wa« tlie 
viy^. Each vilUga had a record of right 
beloabgii^ to itself, in wliich were recorded all 
the ci|ah>Mry rights of those connected with 
it/ both landlords and tenants, and a lease was 
giyOh to the person, in this case the mal rahjat^ 
who wat td produce to the landloi'd the village 
rents, and generally to guard the rights recorded 
in the village record and perform, the duties 
described in the lease. The lease is an official 
, document granted by the Settlement Officer, 
ahd is not a contract with either landlords or 
tenants but is with the record binding on both. 
Now the x>roperty in all village laud is vested 
in the raiyaU and the landlord. Whatever rights 
the raiyaU Ivavo not, belong to the landlord* 
The, taiyats are entitled to occupy for cultiva- 
tion the village land, and to hold what they 
occupy at rates fixed at the setllejnent The 
«Mst^ raiyaVs benefit is that he may collect rent 
at half rates on all new hind occupied from one 
settlement to the next, and may also reclaim 
waste land for his own occupancy while the^ 
landlord can claim no rent for this land till 
there is a revision of settlement. Beyoinl this, 
the raiyaU have an exclusive right to reclaim 
waste land within the village, outsiders not 
being entitled to come in and take it. 

They have also certain easeineiita, as graKing, 
taking wood for fuel and the like. But all the 
tenant’s rights are veKte<l in him by virtue of 
his position as cultivating tenant. 

In this case no partition of land under culti- 
, vationr has been asked for. ^The PlaiutifI is 
applying for a partition of the land for which 
the landlord is being paid nothing, and which 
is the landlord’s. It is unoccupied, because it 
is ' reserve laud for the benefit of the village 
miy(U9f bjib it is not yet the property of the 
and cannot become so until it is occupied 
■ them. A raiyatl light is essentially an 
C^upancy right and neither the r^iyat nor the 
raiyat can claim any iiart of it as his until he 
‘ occupied the laud for cultivation. When 
does* so, he becomes liable for rout. Till 
Sio, the laud is the landlord’s, not any 
iillse*S. The Plaintiff claims to occuiiy cx- 
/ .eiiisivlly seven eighths of \he existing village 
f because the right to partition is tin in- 

firopeity. It seems to me that he 
claim the right over his own ijroperty 
l^oyer that of another m.raV. lii.:» right 
Sniiiid. il^ the laud he occupien us tenant, to 
thfe landlord's rent from the village 


and drawing commissi on for doing so ; and to 
, the casements and right of reclamation which 
he in common with other raiyats of the village 
is entitled to au<l that is all Ho has not such 
property in waste and jiniyle land as would 
entitle him to enjoy it separately. 

Taking another point I note that, if the ob- 
ject of the Plaintiff is a separate enjoyment by 
reclamation of the waste, that cannot be con- 
veniently done. 

In the first place the partition is not asked 
for of the occupied land. This new partition 
would therefore create two new* classes of raiyati 
Jote land, r/r., undivided, and that belonging to 
the H annas and that belonging to the two 
annas share. 

If tliero is no partition, then all occupied 
land wfill be of one class. 

Auothei’ objection is that the parties are not 
proprietors of the village, and cannot divide 
their liabilities. They arc I^blo for the whole 
rent, and for the whole duties. If there is a 
default of rent or a failure of duty, the person 
wlio.se it is may be dismissed, and his successor 
is not bound by spy partition now^ made. 

^ Again the rents due from the parties are the 
village rents as a ivhole— should the present 
waste land not be clearetl pari pag$u in both 
shares, the rental of one share must increase 
faster than that of the other, and the whole 
arrangement (which i.s a private one only) must 
be upset at the next revision, of settlement to 
enable the parties to occupy their proper inter- 
ests. No private agreement to transfer a share 
of the interest of a mal raiyat nan be considered 
valitl autl any such agreement would have to be 
set aside. *' 

* * * •»^ * # 

I think the Plaintiff is not entitled to a parti- 
tion of the jungle and w'asto lands of the village. 

As regards tlic third is.sue — a partition of 
fruit trees . 

I find that in the Village llecord of Rights 
whicli is an exhibit in this case, paragraph 9 
gives the rights over trees. 

The trees are not included in what is held 
under the village rents. The two provisions are 
as follf)ws : — 

“The raiyafs ivill enjoy without rent trees 
planted by them or their ancestors,” 

The khi,n mango and jack fiuit bearing trees 
not included in the village rent are to be paid 
rent for by thoio who enjoy them. 

It seems clear fropa this that the raiyatt 
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are to eiijoy trees planted by them and their 
anoastors, and that tlie other ti’ees belong to 
the ghatwal and are to be paid rent for by those 
who enjoy them. The inference i« that the 
right to lot such trees^ belongs to the 
The issue in this case may possibly be somewliat 
diiferent from that of the land, for, as the fruit 
trees are in bearing, and there is a necessity for 
some arrangement who is to occupy which 
trees, if a breach of the peace is to be avoided. 

Kevcrtheloss the difficulty of ordering a parti- 
tion is great. The trees are on the gludivftVs 
ground, and are his property. He is entitled 
to let tliein to the tenants, and the proposal 
of the Plaintiff is that tlie Court should practi- 
cally exclude the (fhatwul from the management 
of his trees, and hand them over to the parties. 

I hive asked the parties whether cither of 
them pays the ghaltraJ any rent for the trees, 
and they say no Tluu'e Is no mention of 
mafiwa trees in the Kecord of llight. In the 
poita «)r lease filed by. Doman Pandey, the Plain- 
tiff-Appellant, the relevant passages about fruit 
trees are (paragraph 5) as follows : — 

Except trees planted by the mal rahjat or 
miDat or their ancestors all frees are the pro- 
perty of the (jhatwal. 

Such trees, when enjoyed will be paid rent for 
to the (jhatiml. 

trees long enjoyed by the ual raiyat 
or raiyats will continue to be enjoyed by them 
without payment of rent. There are thus three 
clashes of trees. 

First. — ThohC to which the raiyafs title is 
^;vcated by the fact that he or his ancestors 
planted them. * 

i^crond. — Those belonging to th(^ ghaiwnl and 
rented fj-om him. 

Third. — Muhxm trees which raiyuts liave 
Hctjuired the right to occupy by long possession 
free of rent, but they are the ghatwaVs. I do 
not (juite agree with the Subordinate Judge that 
the mere fact of a raiyat reclaiming a little 
land round a tree would give him the right to 
occupy it, and to oust from its occupation an- 
other who had previously done so. 

I do not, however, see that there is any class 
of fruit trees in the village which can be fairly 
made subject to partition. 

1 cousjuler though not for precisely the wamc 
reasons as the Subordinate Judge that the 
claim for partition of these has not been cstab- 
idUed. The appeal is dismissed. 


* * - * \ ‘ ^ 

The Plaintiff {h^efetred f ; ae^ond 
appeal. 

Babu Karuna Sindhu for 

Appellant. 

Bahu Sib Chandra Palit for the Kes* 
pendents. 

The Judgment ot\ the CuiritT was m, 
follows : — 

This appeal arises out of a suit foir 
partition of a certain village in the 
Sonthul Pergunnaha, the said village 
having been settled with tvv(> porisnns, 
under Kogiiiaiioa III of 1872, the Plain- 
tiff' being entitled under such settlement 
to a 11 annas share, and the Defendant 
,,to the remaining 2 annas share of the 
village. The parties are described as nml 
raipats ; and tlie Plaintiff asks that his 
share in the village mffy be divided frpm 
the share of his co-sharer. 

The suit had been dismissed by the 
Courts below upon the ground that no 
partition could be effected of the jungle 
and waste hincta, as also of the fruit trees ; 
but this Court, in second appeal, was of * 
opinion that the view adopted by the 
lower Courts was erroneous ; and upon 
that ground the case was rem^auded to 
the Court of first instance for trial , 
the merity. The suit has again 
disimiased by the Courts below, 
apparently upon two grounds, Jint^ * 
so far as the jungle and waste land^ i^i; 
concerned, they being lands reserVed;\fofr'' 
the benefit of till' villagS 
cannot become the property of 
raiyats until they have been 
or occupied by them j and, ' 

there being two classes ()f 
this property, one class belowgiHgi.tp tliO " 
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superior landlord,, the ghatwal^ and the 
ot^r elasa belonging to the mat radpais^ 
ho, partition of the trees generally could 

Now, so far as the first-ujentioned 
ground is concerned, the settlem^t record 
with reference to the purii and jungh 
lapds, provides as follows: — “The ralyats 
, 'leaning, the undcr-raiya will pay rent 
,;tO ,q)C mal raiyals for all new lands 
ettitivated by them at half the rate fixed 
iot the mouzah at the time of settlement, 
the lands that will be cultivated by 
the fiial raiyats themsclvos will he enjoyed 
by* them during the cuirency of their lease 
without payment of rent/^ So that tak- 
ing this provision with the fact that the 
entire village was settled (including, as 
we take it, the purti and jungle lauds) 
with the mal raiyaUi prlmd facie the 
right to occupy tlfc said lands is in the 
mal raiyats thenisclves, though, if any 
portion of the lands be cleared hy the 
under"? aty at s, such raiyats would be 
entitled to remain in possession thoieof 
upon payment of rent to the mal raryats. 
And there is the provision that if the 
^lal raiyais cleared any portion of the 
lands they Avoufd be entitled to occupy 
same^without payment of rent to the 
Hikp^rior landlord, the ghatwal. It follows 
Prom this that as between the two mal 
ynpdtSf themselves, there can be no 
|tfBeiilty hs to partition of such lands, 
no doubt, such partition cannot 
bidding upon the superior landlord, 
:\te g/i>g^ttoalf and w ill onl5' ‘subsist during 
^hil^uyreucy of the settlement. 

regards the fruit trees, if, as 
^ leAWed Deputy Commissioner says, 
of fruit trees, one 
to the superior landlord, the 
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ghatwal, and the other to the mal raiyaU, 
it obvious that so far as the trees 
to which the superior landlord is exclu- 
sively entitled, they canimt be the subject 
of partition, but as to the trees which 
belong to the pial raiyats, there is no 
reason why they should not be partitioned. 

Some discussion was raised before us 
as to whether the suit was a suit claiming 
partition of the entiro village, or only 
of the jungle and waste lands and fruit 
trees. Looking, however, at the plaint 
itself, it appears that the suit was for 
partition of the entire village. However 
that may be, as the suit has been dis- 
missed upon the two grounds already 
indicated, and as neither of these two 
grounds is in our judgment valid, we 
think it right and proper to set aside 
the decree of the Court below and remand 
the case to that Court for the purpose 
of effecting such partition as the Plaintiff 
may be entitled to, and as he has asked 
for. 

Costs will abide the result. 

Appeal allowed : 

S. C. S. Case refnauded, 

[CIVIL APPELLATE JURISDICTION.] 

Appeal prom appellate Decree 
No. 2351 OP 1898. 

Moaeam Hassain 
Chowdhuri, Plaintiff, 
Appellant, 


Ameer Alt, J. 
Brett, J. 
1900. 

13, July. 


V, 


Biiouddin and another, 
Defendants, 
pendents. 

Liheritance, partial acceptance oj* remmeia- 
tion of--LialnUty of heirs fm* ?*ont 

There ca?inot be a partial acceptance 
or renunciation of an inheritance, 
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can one of several heirs accept a part 
(/illy of an inheritance to the prejnd'^ of 
the other heirs and of the ci*editors Of the 
deceased. An acceptance in part has the 
effect of an acceptance of the whole and 
carries with it the same liability. 

If a person accepts the inheritance in 
whole or in part he is hound to discharge 
the liabilities which attach to the late 
teyiants from tvhom he inherits unless he 
ca.n prove that he has since made a formal 
surrender of the holding to the land-- 
lord. 

This was an appeal against the decree 
of Syed Nurul^ Iluda, Esq., Officiating 
District Judge of Zillah Noakhaly, dated 
tlie 17tb December 1897, reversing the 
decree of Babii Asha Tosh Mlttcrj Muiisif, 
dated the 22nd March 1898. 

The suit out of which the present 
appeal arose was brought by the Plaintiff 
for recovery of rent of a howla. 

One Fuzai Rahman Chow^dry w^as 
the tenant of the howla. He was 
murdered in Srabaii 1300. Defendants 
Nos. 1 and 2 are his brothers, Defendant 
No. 3 is his widow\ Plaintiff’s case w^as 
that the Defendants were in possession of 
this howla as heirs of the deceased tenant. 
Defendants Nos. 1 and 2 contested the suit. 
The defence was that they never obtained 
possession of the holding ; that they w^ere 
not liable for its arrears of rent; that 
the relation of landlord and tenant did 
not exist between thetn and Plaintiff, and 
that they had no objection^ if the decree 
was passed ugaini^ the tenure only. 
The points for determination were ; first, 
does the relation of landlord and tenant 
exist between PlaintifT and the Defend- 
ants 1 Second, are the arrears due and 
unpaid 'I The first Court decreed the 


suit and decided points in 

favour of the PlaiiitiC lie that 

the Defendants had ak)Cepted 
ance of their brother, though 
no sufficient evidence to shew thai 
were in possession of this paHibUjir 
hotvla, ^ 

Upon appeal by Defendants Nos. Land 
2 the District Judge held that 
Appellants could not be made fiaUe " 
the payment of the rent as they ; 

in possession of the hotvla in arrears, . 

The Plaintiff preferred this second 
appeal. 

Babus Dwarka Nath Chuckerharti and 
Joy Gopal Ghosha for the Appellants. 

Bahu Sarat Chandra Dutt •for the 
Respondents. 

The Judgment of the Court was as 
follow s : — • 

This appeal arises out of a suit 
brought by the Plaintiff to recover from 
the principal Defendants certain arrest 
of ^eut in respect of a howla which fajS 
alleged in his plaint they owned and WM 
within his property. It appears that the 
howla in respect of which the suit was 
brought belonged to on® Fuzal Bahhian 
who was murdered in Sraban 13QQ ^ 
July 1897. The Defendant Na 3 is Ijfef 
widow of ^Fuzal Rahman and the 
ants Nos. 1 and 2 are his brothiie^ 
The three Defendants are the 
the deceased Fuzal Rahman 
Plaintiff sued to recover from 
rent due from tlfe howla up to and 
the death of Fuzal Rahman 
ground that as his heirs they sdloesdcd 
him as tenants of the holding and wr 
in possession, and they had .not ginco 
surrendered the holding. The Defendants 
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Nos, 1 and 2 denied that thx'y fiad ever 
possession of the holding or 
tba.tr ffike relationship of landlord and 
tanan^ existed between them'^and Plain- 
tiffi and disclaimed all liability for the 
rent claimed. 

The Defendants as heirs of their, 
deceased brother Would ordinarily have 
inherited with his widow the property 
left by him including the holding and if 
they accepted the inheritance they, would 
be liable .to the Plaintiff for the rent 
which accrued up to the death of thiir 
brother and subsequently of the holding 
unless they surrendered the same to him. 
The question then on which the decision 
of the .suit chiefly turned was whether 
or not the Defendants accepted the in- 
heritance from their brother. 

The Munsif appears to have found 
that the pefendaiits accepted the in- 
heritance at least in part and holding 
that a renunciation pleaded in defence 
to an action of this sort could not be less 
than a complete renunciation of the^in- 
heritance he has found that the Defend- 
ants accepted the inheritance subject 
to all the liabilities. And one of these 
ia the liability to pay rent for the holding 
in suit unless the holding be Bprrendered. 
There is no suggestion that there was 
any formal surrender of the bolding to 
the landlord and therefore the Munsif 
has held that the two Defendants equally 
with the widow are liable to the Plaintiff 
iei* the, rent of the holding. ^ 

:. fThe Judge reversing the 

/;|h4giS)ent of the Munsif on appeal has 
the question of Defend- 
of the holding in suit 
entirely the question 
they accepted or renounced the 


inheritance. As we are aware of no 
authority for the proposition that there 
can be a partial acceptance or renun* 
elation or that one of several heirs can 
accept a part only of an iuhcritanco to 
the prejudice possibly of the other heirs 
and of the creditors of tlie deceased, an 
acceptanco in part woal.d have the effect 
of an acceptance of the wliole, and would 
carry with it the same liabilities. There 
can be no doubt that if the Defendants 
accej)ted the inheritance in whole or in 
part they are bound to discharge the 
liabilities which attached to the late 
tenant from whom they inherited unless 
they can prove that they have since made 
a formal surrender of the holding to the 
landlord. As already noticed there is 
no suggestion in this case timt there was 
such a surrender. The question of 
possession on which the District J udge 
has decided the case does not cover the 
whole points in issue in the suit, but is 
of importance only as indicative of 
acceptance or renunciation of tlie in- 
heritance. 

The appeal is ^accordingly remanded 
to the District Judge to decide on the 
evidence the question whether the De- 
fendants accepted or renounced the in- 
heritance devolving on them on the deatlir 
of their brother so as to render them 
liable to the landlord for the rent of the 
holding in suit accruing before and after 
the death of their brother. 

The District Judge will re-submit the 
appeal with his finding on this issue 
within a month after the arrival of the 
records in his Court, 

Appeal allowed : 

Caee remanded, 

s, c. s, 
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Appeal from Appellate Decree 
No. 2549 OP 1898. 

Raohi; Nath Ghoshal, 
Rampini, J. Plaintiff, Appellant, 
Pratt, J. v. 

1900. IMapakshar Hossain Chow- 
8, August. BHURY, and others, 

Defendants, Respondents. 

Civil Procedure Codv {Act XIV of 188,2)^ 

(022 f 62A — Order amending decree — 
A }tpeal~- econd appea I - -Revie w. 

An order under sec. 206, C. P. C., amend- 
ing a decree is not a decree and no appeal 
lies against such an order and the proper 
remedy is hy an application under sec. 622, 
Civ. P. C. 

SuRTA V. Ganga (3) referred to anfl fol- 
lowed ; Joy Kishbn Mocker jbb v. Ataoor 
Rohoman (2) refen'ed to ; Kali Prosunno 
Ba8U V. Lal Mohun <tUHA (1) distinguish- 
ed ; Abdul Hayai Khan v. Chuja Kuar 
(4) ; Muhammad Sulaiman Khan v, 
Fatima (5) explained. 

This was an appeal preferred on the 
15th of December 1898, against the 
decree of Babu Kedai^ Nath Mozumdar, 
Subordinate Judge of Burdwan, dated the 
7th of September 1898, preferred on 
appeal from the decision ojE Babu Basanta 
Kumar Ghosh, Munsif of Kalna, dated 
7th of February 1898. 

The question for determination in this 
appeal was whether an order under sec. 
20G, C. P. C., for the amendment of decree 
is appealable or not and whether a second 
appeal lay in this case against the decree 
ol the lower Appellate Court passed on 

a) 1. L. R. 26 Cal. 258 (1897). 

(2) 1. L. n. 6 Cal. 22 (1880). 

(3) I. L. R. 7 All 876 (1886). 

(4) 1. U R. 8 All. 377 (1886). 

(6) 1. L. n. 11 All. 814 (1889). 




pollant. ■ ‘ . 

Mmlvie MeJwmed 
Afahomed Tahir for the 

The Judgment OF the Court ^ 
•follows:— 1 ^, ,, 

This is aji appeal against the deoisioi 
of the Subordinate <>f Burdwan 

dated the 7th Sept'eiiSW 1898. , 
decision disallows an appeal tq Wh 
against an order of the Munsif of Kalna 


dated 7th February 1898, under sec. 20( 
amending a decree of the AdcHtiona 
Munsif of Kalna, dated the 17th Septeni 
ber 1891, which, in his opinion, was noj 
in conformity with the judgmeilt. Tin 
Subordinate Judge dismissed the app0a 
preferred to him on the ground that ' tin 
Munsif s order amending the decree 
right, • 

Against this disnriissal of his appeal tin 
Plaintiff now prefers this second appeal. 

. We are of opinion that no seoQ^pc 
appeal lies to us against an order und^i 
sec. 206. An order under sec. 21)6 n 
not a decree. No provision for an appec^i 
from such an order is made in sec; 588 


Hence, it would seem that no appeal laj 
to the Subordinate Judge and no secdiKl 
appeal lies to us. The Plaintiffs remedy, 
if any, would seem to be by ap applies 
tion under sec. 622. ; 


The learned pleader for the App^Jliiijtj 
however, cites the case of Kali 
Rasu t. £al Mohwn Ouha (1 }, and 
that is therein decided that _ 
amending a decree is the siame 
a review of judgment. 
appeaiir to us -to haya 
thik judgment. The learna^ 

■' (1) I. L. Ui 
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case held thitt a certain 
be treated as a review of 
judgbeiiit within the meaning of Art. 
179' of the Limitation Act, so that a 
deoree-holder might execute his decree 
within 8 years of the date of its amend- 
ment. That appears to be all that was^ 
dooided in that case. 

On the other hand, in Joy Kuhen 
Mopkerjee v. Ataoor Rohman (2), a clear 
distinotiou appears to be drawn between 
an order luider sec. 206 and a review of 
judgment. In Surta v. Gangct (3), it 
was, expressly held that no appeal lies 
from an order under sec. 206. In Ahthd 
Ildyai Kh%n v. Ghuia Kuar (4) and 
Mv^mrihad Sulaimnv, Khan v. Fatima 
(5), appeals were allowed, because the 
orders appealed against were orders passed 
in execution and were thcroforo orders 
passed under sec. S44 and appealable.. 
In both these oases it appears to be 
implied that there is no appeal against 
an order under see. 206. 

In this case there is this further reason 
for holding that the order of the Munsif 
was not a review of judgment, that the 
Munsif who amended the decree was not 
the Munsif .who passed the original decree 
which was subsequently amended, and 
there doe^i not seem to have been any 
clerical error apparent on the face of the 
dtoee so as to make the second Munsif 
Odmpetent to review his predecessor's 
: toreje tinder sec. 624, C. P. C. 

rnnst tl^erefore dismiss this appeal 
oo$ts, and this order will govern 

K Appeal No. 2550 , of 1898 which 
/similar character. 

3^19. Appeal dismissed, 

(H) I, L, R. 6 Cal. 22 (1880), 
t L. ll. f ah. 876 (1885). 

'L. R. 8 All. 877 (1886). 

II All. 814(1889). 


PRIVY COUNCIL. 

[Appeal fuom AnLiftiAiUD.] 

Lord Hobhovsk. 

Lord Davey. Banaraki Parsrad 

Loud Robertson. v, 

Sjr 11. Couch. Kashf Krisijen 

1900. Narajn and 

Heard, 21, Nov, another. 

Judgment, 8, Dec., 

Ctidl Procedure Code {Act XIV of 
secs, 59fiy fiVG and GOO — Appeal to Privy 
Council— tSuhstantkd point of law — Certificate 
of High Court — Assent of Hespondevt to the 
appeal, * 

l/ndei* sec. (Jiv. P. C., there is no 

right of appeal to the Privy Council 
simply on the ground that a substantial 
point of law is involved. The pi^escnce of 
such a question does not give a right of 
appeal when the value is below the mark ; 
the requirement of it restricts the right 
when the higher Court affirms the lower 
and the dispute either directly or indirectly 
relates to an amount of Rs. 10,000. 

Under sees, 695 and 000^ Civ. P„C\ 
there is a right of appeal if the High 
Court certifies that the case is othertvise^* 
a fit one for ox^peal. The word “ other- 
wise ” refers to special casesy such as, where 
the point in dispute is not mcasurahlthy 
money, though it may be of great public 
or private importance. But in all such 
cases a special certificate to that effect must 
be granted by the High Court 

The mere assent of the Respondent to 
an appeal, does not give the Appellant 
a right of apjpeal, which the Code does not 
allow, or sustain a certificqte which is 
obviously erroneous, 

^ This was an appeal from a decision of 
the Allahabad High Court reversing that 
of the Sub- Judge ,of;«B willy. 
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The suit was brought to recover from 
the Respondents the sum of Rs. 14,332 
as due on account of mesne profits and 
interest thereon. The Sub-Judge gave 
the Plain tifl* a decree for Rs. 13,975-1-9. 
On appeal by the Respondents to the 
High Court the decree was varied re- 
ducing the amount of mesne profits 
awarded to Plaintiff from Rs. 13,975-1-9 
to Rs. 10,066-15-2. So that the matter 
involved in the appeal to Her Majesty 
in Council was entirely limited to a sum 
under Rs. 4,000. 

The questions raised involved *the 
interpretation of secs. 43 and 44 of the 
Civil Procedure Code. 

J/r. Boss for the Appellant contended 
that those sections had been erroneously 
construed by the High Court, That the 
cause of action for the suit decided on 
1st December 1890^ was not the same as 
the cause of action for the present suit, 
That the cause of a(‘tion mesne profits 
wfis different from the cause of action 
for recovery of the land. A separate 
suit for the recovery of mesne profits 
lies. Mr. Ross referred to secs. 43 and 
44, C. P. C., relying on Lalessor Bahui 
V. JanJei Bihi (1) ; he also referred to Ym 
Koha V. Suhhanna (2) those being the cases 
mentioned in the judgment of the High 
Court, also to secs. 8, 9 and 10 of Act 
VllI of 1859. 

Sir Richard Couch. — If you sue for 
mesne profits must you not sue for tl^e 
whole amount due. 

Mr, Boss , — I did not sire for Wasilat 
but for 2 years rent. 

Sir Richard Couch referred to secs. 
211 and 219, 0. P. C. . ^ 

(1) 1. L K. 19 Cal. 615 (1891). 

I. L, R. 11 Mad. 151 (1887), 


The Cott|t’r,~Ttke' 
much under the appealAble 
power had the High Court to 
to appeal. . ■ ' ■ . 

Mr, Boss . — It involves a 
question of law and it has com'p up ,iia 
the usual way. It was not objected to; 

No one appeared for the Bespondeo^; 

Their Lordships' Judgment wae w\u 
vered by 

Lord Hobhousk. — It will be remepiber- 
ed that the argument on the merits of 
the case was broken off because the J>r6- 
perty at stake is not such as to givi a 
right of appeal. The amount in question 
is little more than Rs. 4,000.* When 
this was called to Mr. Ross's attentioPi 
he relied on the allegation that a sub- 
stantial point of law is involved. Their 
Lordships have found on previous occa- 
sions that the existence of a point of law 

has been supposed to give a right of 

¥ 

appeal in the ordinary course of proce- 
dure under the Code. That is a mistake. 
Sec. 596 of the Code requires that in 
order to give such a right there must bo 
in dispute either directly or indirectly 
an amount of Rs. 10,000. If the decree 
affirms the Court below, anoUier condi- 
tion is affixed, viz,, that the appeal must : 
involve •some substantial questidj^, ;pf 
law. The presence of such a queotbu: 
does not give a right when the 
below the mark; the requirement;:^ 
restricts the right when the higher^;W 
affirms the 

It is true that by sees. 696 
appeal may be granted if the ^ 
certifies that the ojlfie h 6t 
“otherwise," i.e,, 
conditipps of sec* 
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to Rieefc spBeial oases ; such, 
as those in which the point 
, (iifpute is not measurable by money, 
though it may be of great public or 
pfiVate importance. To certify that a 
Oase of that kind, though it is loft 
entirely in the discretion of the Court, ^ 
is a judicial process which could not be 
pitrformed without special exercise of 
that discretion, evinced by the fitting 
certificate. 

No such certificate has been given in 
this case. The certificate runs, ‘*That 
as, regards the nature of the case, it 
fulfils the requirements of sec. 596 of 
Apt No. XIV of 1882. ” But it does 
not fulfil them on account of its small 
value, 

Mr. Boss says that the Defendant was 
served with notice, and, not appearing, 
must be t^iken to* have assented. Tt is 
quite possible that owing to the Defend- 
ant’s non-appearance the defect in value 
was overlooked ; but even if non-appear- 
ance could be taken to signify assent, 
it oatinot give to the Plain ti.T a right of 
appeal which the Code does not allow, 
or sustain a certificate which from some 
oversight or other is obviously erroneous. 
'Whether^ if the learned Judges had been 
‘ asked to say that notwithstanding its 
small value the case was a fit one for 
.^ appeal to the Queen in Council, they 
have said so, may well be doubted, 
.fjpjeiag that Mr. Boss, whose argument 
advanced to some length before the 
ptt of value was observed, had not 
in impressing their Lordships 


done, anything of the kind. And as it 
is of great importance not to allow 
litigants who have succeeded in the High 
Courts k) be harassed by further appeals, 
when there is nothing at stake but 
amounts of money which the Indian 
Legislature has decided to be too small 
to give a right of appeal, their Lordships 
will humbly advise Her Majesty to 
dismiss this appeal. 

Solicitors : Mesars, BarroWy Mogera 
Nevill for the Appellant. 

Appeal dismissed. 

C. W. A. 
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Hindu Law — Marriage — Restitution of con- 
jugal rights — Minor wife — Decree-^Jiestora- 
tion to caste and position as wife — Adjourn- 
ment— Practice — Limitation Act {XV of 
1877 )y Sch. If Art. 35. 

A suit for restitution of conjugal rights 
between Hindus is maintainable. 


BaZLOOR BuHEKM V. SnUMSOONNISBA 

Begum (1), Chotun Bibbb v. Amber 
C iTAND (2), Koobur Khansama V. Jan 
^Khanbama (3), Mblaram Nudial v. 
Thanooram Bamun (4), Koroonamoybe 
Dabeb V. Gangadiiur Surmau (5), Lall 


h importance of his legal objec- 
the decree. What is certain is 
Judges were not asked 


to do, and have not 



(1) IT M. I. A. 551 (1867), 

(2) 0 W. hi . 105 (1860). . 

(3) 8 W. R. 467 (1867). 

(4) 9 W. H. 552 (1868). 

* ( 5 ) 20 \v. R. |o (larav 
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SuRJAMONi Dassbe V, Kali Kanta Das, 

Nath Misser v. Siiboburn Pandby (6), 
Gatha Ram Moohita Kochin (7), 

JOGBNDRANAI^DINI DoSSBB V, HURRY DOSB 
GhOSB (8), yAMUNABAI . V. NaKAYAN 
MoREsnvAR (9), DauajiBhikaji V. Rukma- 
BAI (10), Bai Saui V. Sankla Hhia 
Chani) (12), Fakuigauda v. Gangi (13), 
Paioi V. Shbonaratn (14) and Binda v. 
Kaunsiua (15) ref err €d to. 

Such a suit would lie against a minor 
wife^ if she is of sufficient age to perform 
her conjugal duties, 

SuNTOSH Ram Doss v. Gbra Pattuck 
(16), Kaleeram Dokanee v. Musstt. 
Gendhanee (17), Binda v, Kaunsilia 
(15), Fakihgadda V, Gangi (13) and 
Bobloor Euheem V, Shumsoohnissa 
Begum (1) referred to. 

Art Jf 5 , Sch, II of the Limitation Act 
does not apply to suits for restitution of 
cm^ugal rights hetiveen Ilindus, 

Where the minor wii\ under the 
influence of her relatives, has lost caste 
hy living with another person as his wife, 
a decree for restitution of conjugal rights 
shotdd 0iot be passed, except upon the 
condition, that the husband should make 
all the arrangements necessary for the 
restoration of the tvife to caste and to her 
position as his wife in his household, 

BuZLOOE RuHEEM V. SnUMSOONNISSA 

(U 11 M. 1. A. 551 (1867), 

(6) 20 W. 11. 92 (1873). 

(7) 23 W. li. 179 (1875). ^ 

(8) 1. L.R. 5 Cal. 500 (1870), 

(9) I. L. 11. 1 Bom. 16d (1876). 

(10) 1. L. 11. 10 Born. 801 (1886). 

(12) I. L. U. 16 Bom. 714 (1892). 

(13) T. L. R. 23 Bom. 307 (1898). 

(14) 1. L, u. 8 All 78 (1885). 

(irO I. L. 11. 13 All 126 (1890). 

(16) 23 W. 11, 22 (1874). 

(17) 23 W. 11. 178 (1875)^ 


Begum (1), Paioi % Shbjohabaih (14) md 
Jogendranandini Dos^bb V , Hurry Dube, 
Ghohe (8) referred to. 

In a suit for restitution of conjugal 
rights, where the validity and legacy of 
the marriage is one of the most essentital 
points in issue, no presumption arises 
from the mae/act that the marriage was 
celebrated, that all the rites a fid cere- 
monies necessary to constitute a legal and 
valid marriage were per J or med, 

Inderux V, Rama Swamy (20), Brinda- 
BUN Chandra v, Chandra Kurmokae (21) 

and ADMlNIbTIlATOR GENERAL OF MaDHAS 

V. Anandachari ( 22 ) referred to. 

If such a marriage was actually and 
properly celebrated the absence of the 
consent of the 2‘>crson whose consent ought 
to have been obtained would not make it 
illegal or invalid, , 

Babb Rulyut v. Jbyciiand (19) refer- 
red to. 

Where the Defendants^ failure to have 
all their witnesses in attendance was due 
to a belief, induced in them hy the previous 
procedure of the Court in the case, that 
there was no chance of all their witnesses 
who were present being examined on that 
day, and such belief was not mnreason- 
able, the Court would exercise a sownd 
and wise •discretion in granting an ad- 
journment. 

Akikunnissa Bibi V, Rup Lal Da$ (28) 

distinguished. 

(I) :i M:f. A. 551 (1867). 

(8) 1. L. R. 5 Cal 500 (1870). . 

(14) I. L. 11. 8 All. 78 (1885). 

(19) Bellaite 43 : s. c. 1 Mor. N. S. 181 (1843), 

(20) 12 W. 11. 41 P. C. (1869). 

(21) 1, L.R 32 Cal 140(1885). 

(22) I. L. R. 9 Mad. 466 <1888), ^ 

(23) I. L. 11. 25 Ca 80? (Vmh 
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SuajAifONI pAjSSSJB V, Kau Kanta Da3. 

This w|St6 Appeal preferred on the 
14th of December 1899, against the 
decree of Babu Upend ra Narain Ghosh, 
Subordinate Judge of Jalpaiguri, in 
j^illah Eungpore, dated the 20th Novpm- 
b'e*^ 1899, affirming the decree of Babu 
Kanti Chander Mukorji, Munsif Jalpai-* 
gm, dated tlie IKh October 1898. 

.The facts of the case and the argu- 
mehts addressed to the Court appear very 
fully from the judgment. 

Babu Pramatlia Nath Sm^ for the 
Appellants. 


Babu Nalini Bafijan Ckatterji for the 
Respondents. 

The Judgment of the Court was as 
follows : — 

The Plaintiff in tliis case is a Hindu 
of the Rajbun^si cagto. Ho has brought 
this suit foi* restitution of conjugal rights 
against Defendant No, 1 (who is des- 
cribed in the plaint as a minor) through 
her next friend and guardian, her 
paternal grandmother. He has joined 
as Defendants in the suit the paternal 
grandmotjiier as Defendant No 2, 
Bishumbhur Das as Defendant No, 3, 
who is alleged by the defence to have 
con|f*aotefl a marriage with Defendant 
No. Ij and Amir Chand Das and Gobind 
Das as Defendants Nos. 4 and B who are 
^described as uncles of Defendant No. 1 
Hef toearest male agnates. 

^'l i^ThjS allegations in the plaint are that 
I^IjSiiidant No. 1 was giyen in fnarriage 
Plaintiff in Joista 1303 by De- 
No. 2 her paternal grandmother 
of kin and guardian : that the 
performed with all the ciis- 
as required by the Shastras 
f to which the parties belong, 



m 


and that from the time of the marriage 
to Joista 1304 Plaintiff lived in the house 
of Defendant No, 2 with Defendant 
No. 1 and cohabited with her as his 
wife. It is stated that iir Joista 1304 
the Defendant No. 2 at the instigation 
of Defendants Nos, 4 and b drove 
Plaintiff out of her house, denied the 
marriage of Defendant No. 1 with him, 
and refused to let Defendant No. 1 go 
and live with him. Defendant No. 1 
also fcfused to go and live with the 
Plaintiff. The motive of the Defendants 
Nos. 4 and 5 is suggested to be to appro- 
priate somojotejanm land belonging to 
Defendant No. 1 and in order to carry 
out their object they are said to have 
caused Defendant No. 3 to bo introduced 
into the house of Defendant No. 2 with 
the object of marrying him to Defendant 
No^ 1. Plaintiff therefore alleged that 
Defendant No. 1 being his legal wife was 
legally liable to come under his protec- 
tion and to live in cohabitation with 
him and the other Defendants have no 
right or power to dissuade the Defcn|iant 
No. 1 or keep her back therefrom. He 
accordingly prayed for a decree declaring 
his marriage to be valid and directing 
Defendant No. 1 to go antf live with him. 

A written statement was put in by 
Defendants Nos. 1, 2, and 3 alleging : — 

1. That Defendant No, 1 was not the 
legally married wife of Plaintiff*; 2. That 
the suit was not legally maintainable 
against the Defendant No. 1 ; 3. That 
Defendant No. 1 had been married to 
Bishumbur Das, Defendant No. 3 ; and 4. 

. That the suit was brought in order to ^ 
get possession of the property of Defend- 
ant No. 1. 

Issues were fixed by the Munsif and 
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the suit came on for hearing on the 27th 
September. Witnesses for the Plaintiff 
were examined from the 27th to the 30th 
September. On the 1st October it was 
adjourned to the 3rd October. The 
examination of Plaintiff’s last witness 
was completed on that day and the 
Defendant applied for one day’s adjourn- 
ment to produce their witnesses. One 
day’s time was allowed. On the 4th 
October, however, the case was not taken 
up as the Court was engaged in ^other 
work and on the 5th October to which 
date it was adjourned one witness for the 
Defendant was examined. On the 6th 
October four witnesses for the Defendant 
were examined and the Defendants then 
put in a petition praying for a day’s ad- 
journment on the ground that owing 
to the delay in the trial their witnesses 
had gone away and had not returned as 
it was not expected that the examination 
of the witnesses who were present would 
be concluded that day. The prayer was 
refused and the case disposed of. The 
Munsif after discussing the evidence in 
his judgment states his finding in the 
following terms: — ‘'From the evidence 
and circumstances of the case I am in- 
clined to holdfe that the Plaintiff was 
lawfully married to Defendant No. 1. 

» Previously in his judgment he remarks 
“ A cursory perusal of the evidence on 
the Defendant’s side would convince any 
one that the marriage of Defendant 
No. 1 was not celebrated with Defendant 
No. 3.” He finds that Plaintiff is entitl- 
ed to the relief prayed for and in decree- 
ing the suit with costs and interest ho 
orders “ that the Plaintiff was lawfully 
married to Defendant No. 1 and he is 
entitled to restitution of conjugal rights 


and the Defendant KoMlishaU 
herself to the Plaintiff witWh a 
for that purpose,” " 

The Defendant appealed. The grounds 
of appeal appear to have been 1. That 
there was no legal marriage between tfa^ 
plaintiff and Defendant No. 1 and thairc- 
fore he was not entitled to any decree 
for restitution of conjugal rights. 

2. That the suit was not maintainable 
against Defendant No. 1, as she was a 
minor. 

3. That the lower Court was wrong in 
not granting an adjournment to Defend- 
ants so as to enable them to produce the 
rest of his witnesses. 

4. That there was no demand by* 
Plaintiff to Defendant No. 1 and refusal 
by Defendant No. 1 ; and 6. That having 
regard to the provisions of Art 36, Sob. 
II of the Limitation* Act ;ifche suit was 
not maintainable. 

The findings of the Sub-Judge vrere 
against the Defendant on all the points 
and he dismissed the appeal with costs. 
Defendants Nos. 1, 2 and 3 have appealed 
and in this Court the contentions have 
been, 

1. That the suit is not maintainable 
against Defendant No. 1, who is admit- 
tedly a minor, regard being had to^the 
provisions* of Art. 36 of Soh. 11 of tho 
Limitation Act. 

2. That the Courts below have 
failed to find what rites and oersmonl# ^ 
were necessary to constitute 
marriage in the llajbungsi caste, to 

the parlies belong and that 
and ceremonies were performed ib" the 
case of the alleged marriage between 
Plaintiff* and Defendant No. 1 io e!s W 
constitute a valid marriage* ^ ^ 
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3* That the Mapsif m refusing to 
grant the adjournment prayed for by 
the Defendant for the examination of her 
witnesses failed to excroise a sound and 
wise discretion and that the Defendants 
4. have been prejudiced thereby and 
^ 4, That a suit for restitution of con- 

jugal rights does not lie in the case of 
Hindus. 

It will be convenient to consider, first, 
the Ist and 4th points. The learned 
pleader for the Appellant admits that so 
far as Bombay and the N,-W. P. are 
concerned the High Courts of Bombay 
and Allahabad have held that a suit for 
the restitution of conjugal rights will 
lie in the case of Hindus. His sugges- 
tion is that in this Court the question 
has never been in contest and that it 
has been assumed rather than directly 
bold that^ such a* suit would lie. Wo 
arc unable to accept his contention. The 
learned pleaders on both sides have 
referred us to the various cases in the 
different High Courts in which restitu- 
tion of conjugal rights has been sought 
by a husband. On going through them 
we find as follows : — 

In Bengal there does not appear to 
have ev^r been any doubt that under the 
Hindu law a husband had a right to have 
brought uftder his protection & wife who 
had either run away from his house or 
iwl^o was being kept from coming to his 
Jho^se by other persons. The only 
^tj^tters about which there appears to 
been doubt were, what form of suit 
could bring for relief and 
Courts such a suit would be 
Xh^he case of JSazloor JSuheem 
JB^gum (1) the Privy 

{%) IX M. I A. 561 (1867). 


WEEKLY NOTES. m 

Council set at rest the latter question 
and decided that a suit fot restitution 
of conjugal rights whether brought under 
the Mahomedan or Hindu law could be 
entertained by the civil Courts in India. 

As regards the form of suit which a 
husband "should bring for the recovery 
of his wife it was doj^ided by this 
Court in the case of Chotun Bihee v. 
Ameer Chand (2) that a suit will not lie 
by a husband to recover possession of 
the person of his wife, but a suit will lio 
in the nature of a suit for restitution 
of conjugal rights. Some doubt having 
arisen as to the form in which a decree 
in a suit of this nature should bo framed 
it was held by this Court, (Loch, J. and 
Dwarka Nath Mittor, J.), following the 
principle laid down in the case referred 
to above, that tho form of the decroo in 
such a suit should be that the Plaintiff 
is entitled bo his conjugal rights and that 
his lawful wife bo directed to return to 
his protection, Koohur Khansama v. Jan 
Kkamama (3), and the same two Judges 
arrived at a similar decision in the case 
of Melaram Nxfdial v. Thanooram Bammt 

(4). Subsequently it was held in tho 
case of Karoonamoyee Dabee v. Gunga- 
dhur Surmah (5) that a decree requir- 
ing a wife to return to her ‘husband is 
not illegal and is in conformity with 
what is asked for in a suit for restitution 
of conjugal rights and in another case 
reported at page 92 of the same volume 
[Lall Nath Mub&i* v . Sheobum Pandey 
(6)] it was iSlld that an order to third 
parties to send back the Plaintiff^s wife 

(2) 6 W. K m (1866). 

(8) 8 W. R. 467 (1867). 

(4) 9 W. R. 562 (1868). 

(5) 20 W. R, 60 (1878), 

(6) 20 W, B* 92 (1878)» 
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with her jewels could hardly issue with- 
out an ordgr to' the wife to rotuni to her 
husband. These cases all support the 
view that a suit for restitution of conju- 
gal rights among Hindus is maintainable 
and in the case of iJaiha Ram Mistr^e w 
Moohita KocUln 0) the Judges (Markby, 
J , and Ilomegh Chandra Mitter, J.) held 
that there was neither d >ubt nor diffi- 
culty in saying that such a suit would lie. 
A similar view was held by the Judges 
(Garth, 0. J., and Pontifex, J ), \sho decid- 
ed the case of Jogemlrmyxivlini v. Hurry 
Doss Ghose (8), though in that case they 
tho\ight tit to impose a condition on the 
husband that he should provide a house 
for the reception of his wife such as 
would bo in every respect fit for the 
reception of a virtuous and respectable 
wife. 

I^ho oases heard in the Bombay IFigh 
Court show that it has all along been 
hold that a suit would lie against a wife 
by a Hindu husband for restitution of 
conjugal rights and for damages and in- 
junction against those harbouring hw, 
Vamunahai v. Narayan Moreshvar Pendse 

(9). Ill the well known case of Dadaji 
Bhiltaji v. Rnhmbai (10) it was held 
that a suit for restitution of conjugal 
rights was maintainable and that Courts 
cannot with due regard to consistency 
and uniformity of practice (except perhaps 
under the most special circumstances) 
recognise any plea of justiheation other 
than a marital offence the cpmplain- 
ing party, as was hold to bo the only 
grounds on which the divorce Court in 

(7) 23 W R. 179 (1876). 

(8) 1. L. R 6 Cal. 500 (1879). 

(9) I. I.. 11. 1 Rodj. 164 (1876). 

(10) I. L. R, 10 Bom. 301 (1886). 
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England would tefilso relief in SeoU v. 
Scott (11). It is to be observed that in 
that case it was held that the srfit 
lie o(pially for institution as fOr reetittt- 
tion of conjugal rights. The same view 
was*^ entertained in the case of Bai SaH 
y. SanMa Ilira Chand (12) and Fa^ir^ 
gavda v. Oangi (13). ** 

In the Allahabad High Court ifc was 
held in the case of Paigi v, Shematain 
(14) that a suit for restitution of conjugal 
rights among Hindus was maintainable 
though the Honorable Judges expressed 
the opinion that whereas in that ease 
there were special circumstances requir- 
ing such a course, a civil Court was 
entitled, while recognizing the ciwil right 
of the husband to his wife, to put such 
conditions on the enforcemout of his 
rights by legal process as the circum- 
stances of I he case mfght fairly demand. 
And again in the later case of Binda v, 
Kaunsilia {1 5) in which the law and 
authorities on the subject are reviewed 
by Mr. Justice Mahmood in a careful 
and elaborate judgment, it w^os definitely 
laid dowui that the civil Court of Biitish 
India can properly entertain a suit 
between Hindus fo^* ^he restitution of con- 
jugal rights and thau it was not necessary 
as a condition precedent to such suits, the 
parties being Hindus, that tBere should^ 
be any demand by the Plaintiff and 
refusal by the Defendant. | 

All these oases leave in our minds jao 
doubt that a suit for restitution of 
jugal rights between Hindus is 
able and we are therefore unable 

(11) Amb. 388 (1869). ^ 

(12) L L. R. 10 Bom. 714fl892). 

(18) I. L. E. 28 Bern. 807 (4898)* 

(14) I. I«. R. 8 All. 78 (1880). ^ 

(15) 1. L. E. 13 AU. m (1890). 
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the eotttention of the learned pleader for 
the Appellant that such a suit would 
not lie« 

The authorities to which we have been 
referred, namely, Mr, Banerjee’s lectures 
on the Hindu Law of Marriage, 2ncl 
Edition, p. 141, and Mayno on Hindu Lavy 
and Usage, sec. 91, fully support this 
view, % 

The next question raised is whether 
such a suit is maintainable by a Hindu 
husband against his minor wife, having 
regard to Art, 33, Sch. II of the Limita- 
tion Act. On this point the view taken 
by Mr, Bancrjee in hit lectures on Hindu 
Law and Marriage is that, where the 
wife is qualified by her ago to perform 
her conjugal duties, the proper remedy 
for a husband in a case where the wife 
refuses to live under his protection is a 
suit for restitution of conjugal rights. 
And in the case of Suntosh Mam Doss 
V. Gera Fattuck (16) it appears to have 
been assunVod "that such a suit would 
lie, as it was hold that where there is a 
custom that a child wife should not go 
to live with her husband till a certain 
event happened the Court was right in 
refusing a decree for restitution of 
conjugal rights until such an event had 
happened. ^ 

That a Hindu husband has the right 
guardianship over his minor wife 
Oiannot^ be doubted and in the case of 
Ifohanee v Musstt. Gendhanee 
the Judges of this Coaut (Markby, J., 
Chandra Mittcr, J.) held that 
iib<|i4^4ihg to Hindu law, after marriage 
k the legal guardian of his 
property whether she 

22 ( 1871 ). 

(17) M W. E, 178 (1875). 
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is a minor or not. The marriage of an 
infant being uudor the Hindu law a 
legal and complete marriage the husband 
has the same right as in other oases to 
demand that the wife shall reside in 
the same house with him, except upon 
tangible and definite grounds which show 
that under the special circumstances of 
the case the wife is absolved from this 
duty, and the Judges remarked that they 
could not say without contravening the 
Hindu law that the infancy of the wife 
constituted such a ground, though they 
thought it might be right in the case 
of a very young girl to require the 
husband to show that she would be 
placed by him under the immediate care 
of some female member of his family. 
If as legal guardian of the person and 
property of his minor wife a Hindu 
husband is entitled under tbe law to 
insist that she shall livo with him, it 
seems useless to argue that he is not 
entitled to similar relief in a suit for 
restitution of conjugal rights, if the wife 
has attained an age at which she is 
considered fit to discharge her conjugal 
duties, though in the eye of the law she 
may still be a minor. 

In the case of Dinda v, Kaunsilia (15) 
it was held that Art. 35 of Sch. II of the 
Limitation Act could not be held to 
apply to such suits, but that the limita* 
tion applicable was Art. 120, Sch. 11 
read with sec. 23 of that Act. In the 
Bombay High CJourt a contrary view was 
expressed in the case of Fakirgavda v, 
Gangi (13), but in that case it was held 
that the demand and refusal contemplated 
by Art. 35 of Sch. II of the Limitation 

(18) I. L. R. 28 $om. 307 (1898). 

(15) I. L. R, U AU. 126 (1890). 
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Act nm»t be a demand to and a refusal 
by a wife being of full age and sound 
mind, and that it would not run in 
the case of a minor. 

There seems to be little doubt that 
the Legislature in framing Art. 35 of 
ScK. 11 of the Limitation Act had not 
in contemplation the fact that a suit for 
restitution of conjugal rights would under 
the Hindu law lie against a minor wife, 
hut at the same time there can be no 
doubt that Limitation Act is not intended 
to define or create causes of action but 
simply to prescribe the period within 
which existing rights may be enforced 
in the Courts of . law \,Tivi v. Ramji 
(18)] and the Trivy Council have laid 
down with sufficient emphasis in the 
case of Bazloor Ruheem v. ShuniKoonuissa 
Begum (1) that in suits regarding marriage 
and caste and all religious usages the 
Hindu law with regard to Hindus is to 
be considered as the general rules by 
which Judges are to form their decisions. 

In this case the lower Courts have 
both found that the Defendant No, 1 is 
of a sufficient age to be fit to live with 
her husband as his wife and if all the 
facts as alleged on behalf of the Plaintiff 
in this case are proved, we are of opinion 
that we are bound, by the balance of 
the authorities to which we have referred, 
to hold that the present suit for the 
restitution of conjugal rights against the 
Defendant Bfe. 1 brought by the Plaintiff 
is maintainable, in spite of tht fact that 
she is still in the eye of the law a minor. 
We must therefore decide this point 
against Hie Appellant. 

There is, however, one point wdth regard 

(1) 11 M. L A. 551 (1867). 

(IS) I. L, lU Bom. 209 (IS79). 


to suits of this nature ' ; W Ibiuk' 

we ought to notice ae it appears to .'iiri«ie 
out of the facts in this case 
to have received direct attention iii c^es 
previously tried. We think that the^ 
can bo no doubt that the law conteiii^ 
plated, when a decree in a suit of this 
nature is passed directing a wife to return 
to her husband, that the, wife should 
return to her position as a wife in the 
household. We mention this because 
there are undoubtedly certain acts which 
if committed by a wife during her 
absence ffom her husband would haye 
the effect of at least placing her out of 
caste. Amongst these would certainly 
ho cohabitation with another man as his 
wife. In this case the Defendant No. 1, 
who is almost hardly more than U girl 


and seems to he qnito» under the influence 
of her relatives, is alleged tQ *havo boon 
living for some time with Defendant No. 3 
as his wife. If this be a fact there 
seems little doubt that \ mere decree 
of a civil Court directing her to return 
to her husband could not of itself restore 
her to her position as wife of the Plain- 
tiff in his household as she would be 0|it 
of caste. The learned pleader for 
Respondent has assured us tb^ >he , 
restoration to caste wpuld he u^huple 
matter and would be arrange4 % 
Plaintifi’ as a matter of course;, 
may bo the case, but there 
doubt that if the Defendant Ho. ; 

not restored to caste she would, 
ill a position of serfdom in, 4 
of tie Plaintiff. We do acin i' 
it is contemplated by the lafri 
should he tlio r^hlt of a i 

by a civil Court in a' case of 

Ttoir Lordships of the l^rivy Conindl 
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in ’th0 cas6 of JBuzhor JR^keem v. SAum- 
9x>i>nni$$a Btgxm (1) laid down that there 
wiAy ho cas^a in which the Court would 
qualify its interference by imposing ternjs 
on the husband. In the case of Pai(fi 
V. Sheonarain (14), the Hon^ble Judges of 
the Allahabad High Court followed that 
view and imposed conditions on the luis; 
band ; and, similarly also, the llon’ble 
Judges of this Court imposed certain 
conditions on the husband in the case of 
Jogendranamlini v. Hurry Do8s Ghose (8). 

In this case the Defendant No, 1 ap- 
pears to ^ave some landed property ; 
whether that fact has or has not had any 
influence on the institution of this suit 
we do not pretend to say. Ilut in a case 
like tlu3 present where the Defendant is 
a mere girl and whore, if she has been 
put out of caste, thc^ act involving the 
loss of caste has been done under the 
influence of others, a C/Oiirt passing a 
decree directing her return to her husband 
should be careful to sec that the decToo 
is not made use of simply for the purpose 
of obtaining her property and Reducing 
her to a state of serfdom in the house 
of her husband. It would seem in sucli 
a case to be a necessary condition to 
impose on the Plaintiff, when granting 
the decree, that he should make all the 


ai^rangements necessary for the restora- 
tion of th“e Defendant to cagyte and to 
her position as his wife in his household — 
supposing it to be a fact that she has 
^ beopme out of caste. 

* ' As regards the second point taken by 
^^Isfee learned pleader fm-* the Appellant 
necessary to notice the findings of 


(1) n M. I. A. 651,616 (1867). 
(8) I L. R. 6 Oal. 500 (1870). 
Hi) h h. B. 8 All. 78 (1886). 


the two lower Courts as regards the 
question vvhetlier there was a legal mar- 
riage between the Plaintiff and the De- 
fendant No. 1. If such a marriage was 
actually and properly celebrated it would 
be legal and binding although it had 
been performed without the consent of 
the uncles, supposing that their consent 
ought to luivo been' previously obtained, 
(see Mayne, para. 9, and the case of 
V, Jegchand (19)^ on \a Inch 
the (liotuin is based). The (piostion 
whether the uuelos consented to the 
marriage, if there was a legal marriage, or 
not, which was raised by the pleader for the 
Apf>cllant, would not appear therefore to 
be of irnportauco under the eircumstuneos 
of this case 'Pbo Munsif in bis judg- 
ment says From thv evidence on both 
sides it appears that the most essential 
ingredients in the marriage of the Haj- 
bungsi caste to which the parties belong 
are that a barber and two hdiraiu should 
ofiieinte in the ceremony. In the cubo 
of well to-do persons priests are engaged 
to perform the religions parts of the 
ceremony. A man is employed to throw 
water and he is called the mi star but 
his presence is not indispensably neces- 
sary. 41io Plaintiff* examined the priest, 
the barber, one of the two hairatis^ the 
mistar, the marriage broker and others 
to prove his marriage with Defendant 
No. 1. If their evidence be believed then 
it is to be held that the Plaintiff married 
Defendant No. 1.’^ 

Having tfeus stated what die considered 
to he the essentials of the marriage he 
subsequently came to the following coii- 
clusiou : — “ From the evidence and cir- 
cumstances of the case I am inclined to 

(19) Bellais 4^ : s. c. 1 Mor. N. S. 181 (184.3). 
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hold that the Plaintiff was legally married 
to Defendant No. 1.*’ 

In this judgment there is no statement 
of the rites and ceremonies necessary to 
constitute a legal marriage in the Raj- 
bungst caste. The persons whose at- 
tendance was iiecessaiy, presumably to 
perform these ceremonies, are mentioned, 
but there is no finding how or whether 
tlie cereinonios were performed. 4’he 
Sub-Judge in appeal records the following 
finding: — “As to the fact of marriage 
between Defendant No. 1 and Plaintiff, 
T hold after careful perusal and weighing 
of all proofs and probabilities on both 
sides that the lower Court has rightly 
held that such marriage had taken place 
in due form of H/mdii Rajbungsi caste to 
which they belong. That being so it 
shSuld bo seen if there be any legal bar 
against Plaintiff getting a decree in the 
suit.” Subsequently liolding that there 
was no such bar he dismissed the appeal. 

The Sub-Judge does not definitely find 
what rites and ceremonies were necessary 
to constitute a legal marriage between 
the parties or whether they had been 
performed. 

Three rulings are relied on by the 
Respondent to support the vi^w’ that no 
special finding, on those points were 
necessary and that the fact of tlie cele- 
bration of the marriage having been 
proved it should be presumed that the 
necessary rites were performed. 

The first is one, fndermi v. Jiama 
Swmny (20), in which their Lordships of 
the Privy Council held that when once 
you get to this that there was a 
marriage in fact, there would be a pre- 
sumption in favour of there being a 

120) 12 W, 11. 41 P. C. (1869). 


marriage in The ^jiuestion in that 

case however was whether there eowld h® 
any legal marriage between the partied 
the Pundits having held that there oonld 
not. The opinion of the Pundits W'SS 
not accepted by the Privy Council, This 
was apparently a case of inheritanee^ 
3^’he second case is that of JBHndabun 
Ckandm v. Chandra Kurmokar (21) in 
which the Ilon’ble Judges of this Court 
(Norris and (Riose, JJ.) held in a suit 
for restitution of cou jugal rights that 
the fact of the celebration of the marri- 
age having been established tife presump- 
tion in the absence of anything to the 
contrary is that all the necessary cere- 
monies have been complied with. In 
that case, however, there appears to have 
been findings by both the lower Courts 
with regard to the rites and ceremonies 
performed at the alleged marriage and on 
those materials the Jifdges of J^his Court 
who hoard the case were able to arrive at 
an independent opinion and at a finding, 
reversing the findings of both the lower 
Courts. In this case there are absolutely 
no materials to enable us to come to 
any finding on this point. 

In the third case, Administrator^ 
General of Madras v. Anandachmi (22)^ 
the Judges followed the ruling in the 
last-meiitiouod case and held that the 
fact of th<^ celebration of marriage Ijieing 
admitted the presumption would be tliat 
all necessary ceremonies were performed 
in the absence of evidence to the oont^iaty, ^ 
That case was also one in which a ^ 
tion of inheritandb was involved. , 

Hol^rever much, such a pres^mptlOjli^^ 
may be taken as rightly eiTising in 

(21) t L. R. 12 Cftl. 140 (ISSe). e 

(22) 1, L, K. 2 Med. m (IBm). H, ^ > 
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of ittheritano^, ao as 
" to ‘4yqid flle|fitio>acy, we eanoot agree 
th^€4n a caso like the present it could 
haye the effect to which the learned 
pJeader for the Respondent would wish 
us to give it. In this case the validity 
and legality of the marriage is one of 
the most essential points in issue and we» 
cannot hold that wo are entitled to pre- 
sume from the mere finding that the 
marriage was celebrated, that all the 
rites and ceremonies necessary to cons- 
titute a legal and valid marriage were 
performed. On this point the lower 
Courts sho^ild have come to a distinct 
finding. ^ 

, It remains to consider lastly the third 
point rtiised in the appeal, mu;,, whether 
the Munsif in refusing to grant the ad- 
journment prayed for by the Befendants 
for the examination of their witnesses 
failed to exercise a sound and wise dis- 
cretion19tlid whether the Defendants have 
been prejudiced thereby. From the order- 
sheet of the case in the Munsif’s Court 
it would appear that when the case came 
on for hearing the Munsif commenced^ 
by following a practice, which is not 
uncommon in the mofussil Courts when 
a humbef of witnesses are offered for 


leading the parties to believe that not 
more than one witness or possibly two 
witnesses, if their evidence is likely to be 
short, will be examined in a day and so 
to lead them, in order to save expense, 
not to keep all their witnesses in attend- 
ance but to bring them up day after 
day as it seems likely that they will be 
examined. This is what we are informed 
happened in this case. The Defendants 
were led to believe from the course 
adopted by the learned Munsif in examin- 
ing the witnesses for the Plaintiff that 
their witnesses would be similarly ex- 
amined in driblets and in consequence 
they were not careful to have all their 
witnesses present on the 5th October. 
Four witnesses were present and it was 
thought that their examination would 
at least extend over one day if not over 
more. However on the 5th October 
the Munsif appears to have abandoned 
the dilatory procedure which he followed 
in the early stages of the trial and to 
have had all tho 4 witnesses for the Defend- 
ants examined in succession on tho same 
day. This is said to have taken the 
Defendants completely by surprise and 
when on the completion of the examina- 
tion of the 4th witness they found that 


. ^xaimnation in a contested suit, of taking 
up the case late in the day on several 
riuo^sive days and of examining^ one or 
i . ivirib irituesses only on each day. This 


opoai|jpnally suit the convenience of 
officer of the Court or may 
him to be necessary having 
and possibly 

‘ of the Court. But it is a 

this Court has .always dis- 
/amongst its other and 
it hos tho offect of 


their other witnesses, who had gone away 
on account of the previous delay, had 
not returned, they put in an application 
praying for a day^s adjournment only in 
order to secure their attendance. The 
Munsif rejected the application without 
recording any reason for his order and 
the Sub- Judge has held that ho was right 
in not granting the indulgence asked for 
which the Defendants did not deserve. 
The Sub-Judge’s reason for holding that 
the Defendants did not deserve the indul- 
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genoo apparently was that they did not 
move the Court for an adjournment on 
the last dates of hearing until all the 
witnesses on their side wore examined. 
Ho does not appear to have taken into 
consideration the explanation of the Do- 
fendantb that they were taken by surprise 
by the sudden change of procedure 
adopted by the Munsif in the trial. 

In our opinion, especially in a case like 
the present, where the decisions of the 
points in issue iu the suit are of the 
greatest possible importance to Defendant 
No. 1 ns in fact nlTecting possibly the 
whole of her futnie bfc, the Court of 
1st instance should lake the greatest 
care consistent with reason that a full 
opportunity is given to the Defendants 
to lay before the Court all the evidence 
they may bo able to produce to support 
their defence. And, certainly, when a 
Court by its own procedure has lulled 
a party into a sense of false security, if 
afterwards, by a sudden change in pro- 
cedure, it takes that party by surprise 
it onglit not to refuse to that party 
a reasonable opportunity to recover from 
the false position in which ho has been 
placed. The case of Akikunniasa Bihl 
V. Lai Dns (23) to which we have 

been referred does not appear to be on 
all fours with the present case. In this 
ease Defendants^ failure to have all their 
witnesses in attendance on the 5th Octo- 
ber is said to have been due to a belief, 
induced in them by the previous proce- 
dure of the Munsif in the case, that 
there was no chance of all their witnesses 
who were present being examined on that 
day and as we are unable to hold that 
the belief of the Defendants in that 

(2.i) 1 L, K. 2r» Cal. (1898), 


respect was not we differ 

from the Sub-Judgie an<J ara of opinion ^ 
that the Munsif failed to eateroise a wise 
and sound discretion when he refused to . 
grant the application for an adjournment 
for one day only in order to secure the 
attendance of the absent witnesses. It 
in impossible for us with the facts before 
ns to say that the evidence of the Wit- 
nesses who were not examined could not 
have affected the merits of the case and 
we arc unable tliercfore to hold that 
the error or irregularity of the Munsif 
is covered by the provisions of sec. 578, 
c. p. a 

Until the Defendents had had an op- 
])ortuuity of examining all their witnesses 
the (piestions of the legality and due 
performance of the alleged marriage also 
could not be satisfactorily determined. 

We consider, therefore, that the judg^ 
ments and decrees of the loyver Courts 
cannot be maintained. We acocg'dingly 
set them aside and direct that the suit 
be remanded to the M unsif with direc- 
tions to give the Defendants reasonable * 
(^opportunity and assistance to secure the 
attendance of their witnesses and after 
examining the witnesses who may he 
produced to dispose of the cem on the 
whole evidence in view of thg remarks 
contained in this judgment. 

Costs to abide the result. 

Having regard to the view wo have 
taken of the appeal, no order is necee- ^ 
sary in the Itule. 

Appeal allowed : Caee remanded* 

s. c. s. • • 
a R. D. 
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BtitK No. 1259 1900, 


NaJJU BlSPARf, 
Petitioner, 

V. 

Sheikh Mahomed 
and another, 
Opposite Parties. 

Oicai*dimis and Wardit Act {VIII of 1890)^ 
seen, m SS-4^ — Guardiamhipy termina- 
tion of — Giutrdiauy liability ofy after attain- 
ment of majority by ward—Poicer of District 
Judge — Jurisdiction* 


MACitKAH, C. J. 
Baker JEE,J. 
Habington, J. 
1900. 

6, August. 


The summary powers created by see* d4 
of the Guardians and Wards Act cease as 
soon ^s the minority of the ward ceases* 
The object of that %ction is to give the 
Courty as representing the interest of the 
minoTy certain summitry powers for the pro- 
tee^ion of his property during minority* 

Sec* JfL mnnot he construed into giving 
‘ the C<Mrty by summary procedttrcy a power 
to order accounts to be rendered after the 
termination of guardianship* 

This Was a rule issued on the 18th of 
May 1900, against the order of the"^ 
District Judge of Dacca, dated the 28th 
of April 1900. 

The facts of the oa|e appear from the 
jttdgmenf. 

Mr* Hill and Babu Sarat Chandra 
Basack for the Petitioner. 

y Babiis Ashutosh Dhur and liajendra 
Boseior: the Opposite Party. 

' The JuDGMfNi OF THBi Court was as 

|u lilik case a rule was granted at the 
of one Nabu Bepari calling upon 
v Mahomed to show cause why 

, ^ made by the District Judge of 
l>aoo% on April 1899, should not 


be set aside on the ground that it was 
made without jurisdiction. 

It appears that the Petitioner, Nabu 
Bepari, was appointed sole guardian to 
the Respondent, Sheikh Mahomed, who 
was then a minor, on 13th September 
1881. Seventeen years later namely on 
13th September 1898, a petition was 
presented praying that Nabu Bepari 
might be removed from his guardianship. 
On 25th November in tlie same year the 
District Judge of Dacca passed an order 
uneferseo. 34 of the (Uxardians aiad Wards 
Act, VIII of 1890, directing the guardian 
to file accounts up to the year 1895 and 
on 1‘lth January 1899 another order was 
passed directing the filing of further ac- 
counts. 

On let February 1899 the minor 
Sheikh Mahomed attained his majority ; 
wdiereupon the guardian returned his 
certificate of guardianship to the Court, 
and prayed for his discharge. 

Oil 3rd March feheikh Mahomed prayed 
that a Commissioner should be appointed 
to examine the accounts and on 15th 
April he presented a further petition 
praying that the guardian should bo 
directed to hand over to him all his pro- 
perty, and that a Commissioner should 
be appointed to examine the accounts 
and to ascertain and report what was due 
to the ward. The learned District Judge 
holding that he was empowered so to 
do under sec. 34, sub-secs, (v) and (</) 
and under sec. 41 of the Cuardiaus 
and Wards Act made an order in the 
terms of the petition. The guardian 
appealed to the High Court against so 
much of the order as directed the 
appointment of a Commissioner to ex* 
amino the accounts itud to report but as 
the order was only an examination and 
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report the appeal was withdrawn. Sub- 
sequently the Commissioner reported that 
Jls. 10,647 odd was due to the ward and 
on 28th April the learned District Judge 
made an order directing the guardiap to 
pay that sum to the minor within one 
month. This order it is now soqght to 
set aside. 

In support of the order of the learned 
Judge it is contended that sec. 34 of the 
Guardians and Wards Act renders the 
guardian liable to exhibit his accounts if 
and when the Court shall require him, 
and that that liability exists until the 
guardian is discharged by the Court 
and it is argued that although sec. 41 
provides that the powers of a guardian 
are to cease when the minor attains his 
majority there is nothing in the section 
to take away his liabilities until he has 
received his discharge. It was also con- 
tended that when ’ the powers of the 
guardian ceased under s^c. 41 of the Act, 
the Court still had jurisdiction under 
sub-secs. (3) and (4) of that section to 
order him to render accounts. 

On the other hand it was contended 
on behalf of the guardian that the pro- 
visions of sec. 34 are only applicable to 
a guardian during the minority of the 
ward and that on that minority coming 
to an end the liability of the guardian 
to account must be enforced by the ward 
who has become sui juris in a regular 
suit and it is further pointed out that 
sub-sec. (3) of sec. 41 does nop empower 
the Court to order the guardian to render 
accounts, and pay to the ward the 
balance found to be due on them, but 
only enables the Court to require the 
guardian “ to deliver, as it directs, any 
property in his possession or control be- 


longing to the wardi or any accounts in 
his possession or control relating to any 
past or present property of the waird/* 
This it is contended is a power entiifely 
distinct from that of requiring the 
guardian to “ exhibit his account as 
directed,” as given by sec. 34. There 
would be some force in the Ee^pondents’ 
contention if the guardian could be 
regarded as merely an officer of the 
Court,' but he stands in a fiduciary 
character towards his ward* and is, as 
such accountable to him. The object of 
jsec. 34 is to give the Court, as represent- 
ing the interest of the minor, certain 
summary powers for the protection the 
property. As soon as the ward becomes 
, sui juris the neoessity^for the power con- 
ferred on the Court by sec. 34 ceas^. 
He can then sue his guardian for an 
account, and can ratify expenditure or 
dispense with accounts as ho thinks fit. 
The necessity, therefore, for giving the 
Court, as the protector of the minor’s 
property, the summary powers created . 

sec. 34, ceases as soon as the mino- 
rity ends, and the ward becomes capable 
of representing and protecting his own 
interest. ^ 

It is true that while sec. 41 provides 
for the cessation of the powers of the 
guardian on the waid attaining his 
majority it makes no provision for ti^ , 
cessation of his liabilities until he obtai^ 
his discharge. It is argued that this ll^r! 
dicates that the Kahilities 
are preserved, and, inter (dia^ hlS Jifi^hiJity 
to account under sec. 34; Thera Wduld 
be great force in this argument if j^he , 
liability to account was created by 
only enforceable under sec. 84, but that 
is not so. The liability « account is 
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incident to the fiduciary /elation in which 
the guardian stands to the ward, and 
is ehtiriely independent of see. 34. That 
section creates a summary method of 
enforcing the liability. 

There is no clear expression of inten- 
tion in the Act that the guardiau^s 
liability to account is to continue to be. 
enforceable by a summary process against 
which no appeal lies, after it has become 
enforceable by the ward in the ordinary 
process of law. In the absence of such 
expression of intention we think it must 
be held that the summary powers of the 
Court cease when the power of the ward 
to sue for an account comes into exis- 
tence. 

This yicw is strengthened lijr a critical 
examination of sec. 34 and by a general 
view of the Act. All the sub-sections 
of sec. 34, excepting (cj and (d) are 
clearly on tlje face of thorn inapplicable 
to the condition of things which arises 
when t^^ ward becomes sut Juris, and if 
it was intended that sub-secs, (cj and 
(d) should be applicable after that event 
it is difficult to see why they should 
have been inserted in sec. 34, and why 
the Court should only be empowered 
under sub-sec. (d) to direct the payment 
of the ba^inoe of the ward’s money into 
Court, and should not be given the 
wider powers regarding property, handed 
over on the termination of the guardian- 
altdp. which are given to it under sec. 41. 

The sections headed “termination of 
the guardianship ” are those from 38 to 
and the section which deals with the 
power df the Court as to accounts on 
the temination of the guardianship, t,e,, 
ieOi oily empowers it to require the 
“ to deliver, as it directs, any 
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aocouiits in his possession or control 
relating to any past or present property 
of the ward.” This in our opiui&n caimOt 
be construed into giving the Court, by 
summary proccdur% a power to order 
accounts to be rendered after the termi- 
nation of the guardianship. Had it been 
intended to give the Court such a power, 
it is in this seetioii that we should have 
expected to find it, 

For these reasons we disagree with the 
interpretation which the learned Judge 
in the Court below has placed on sec. 41, 
and we think ho is w^oug in supjiosing 
that ho had jurisdiction to make an 
order under sec. .‘»1, sub scos. (n) and (d) 
after the ward had become sni Juris, 
Wo think, therefore, if the order is re- 
garded as made under sec. 34 (d) is 
bad on two grounds, first, because there 
was no jurisdiction to make it after the 
ward had become sui Juris, and, secondly, 
because, it is not an order for payment 
into Cout*% as provided by sub-sec. (d) 
of that section, but for payment to the 
minor himself. 

If it is regarded as made under sec. 
41 it is equally objectionable, as it is 
not an order for “the delivery of property 
in the possession or control of the 
guardian,” but an order for the payment 
of a sum found to be due on an investi- 
gation, which the Court had jujfisdiction 
to authorize. 

The rule, therefore, must be made 
absolute with costs 3 gold mohurs. 

Rul&^made absolute, 

s. c. s. 
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Rev. Mis, No. 98 of 1900, 

' In the matter, of 
AaiEEU Afj, J. Radha Kristo Bauat, 
Stevens, J. Complainant, 

1901. j ♦ v. 

3, January. Gokula Nut, 

^ Accused. 

Reformatory SchooU Act ( VIII of 18d7\ 
secs, Sf 9y 10 — Penal Code Act of 1860) » 

sec. S70 — Theft — Code of Criminal Proce- 
dure {Act y of 18d8)y sec. 4^30 — High Court ^ 
po'icer of revision of— Order for detention of 
youthful offender in Reformatory School 
without passing sentenccy legality of— Juris- 
diction of High Cihirt to consider legality or 
propriety of convict ioiiy sentence or order , if 
apected by sec. IGy Reformatory Schools Act 
— Limitation of power. 

Sec. 10 of the Reformatory Schools Act 
{V I M of 1897) does not affect the juris- 
did ion of the High Court, hs a Court of 
revision, to consider the legality or pro- 
priety of the conviction or sentence or of 
any order passed by a Subordinate Court 
other than that mentioned in that section. 

Sheikh Reasut v. J. Courteney (1), 
referred to. 

The law requires that a ^fagi strafe 
trying a case or one to whom the 2^^'oceed- 
ings of the case are submitted under sec. 9 
oj the Reformatory Schools Act, should, in 
the first instance, sentence the accused to 
a term of imprisonment or transportation, 
which he may ilun commute into one of 
detention in a Reformatory School for 
such period as the law prescribes. 

An order for ike detention of a youth- 
ful offender in a Reformatory School, 
lohfu no sentence of imprisonmmt or of 
transportation has been passed, is bad in 
lau\ 


WEEKLY NOTES. 

ThisVan ^ rule issued on tte .Htfe of 
December 1900, agaMst an order of the 
District Magistrlte of Bogra, dated the 
23rd of July 1900. 

The facts of the case were as follows 

The complainant, Radha Kristo Baiuti 
missed his mnbrellja yalued at 12 annas in 
a liaut (market place). On search it was " 
found in the possession of the accused 

r 

Gokula Nut, a boy of ten years of age. 
About that time a gang of Nuts bad come 
and encamped in the neighbourhood. The 
accused admitted that the umbrella was 
in his possesBion but said that it bad been 
purchased by his father for him. There- 
upon the accused was prosecuted and 
placed on his trial before Babu Mahendra 
Chandra Mozumdar, Deputy Magistrate bf 
Bogra! The Deputy Magistrate on the 
23r(l day of July 1900 found that j^be ac- 
cused was a boy of ten years of age, that 
the identityy of the umbrella with that of 
the complainants slolen one had been 
clearly proved and that he * was guilty 
of an offence under sec. 379, I. P. Code; 
hut instead of passing any sentence upon 
him the’ Deputy Magistrate forwarded 
and submitted the proceedings to the 
District Magistrate under sec. 9 of the 
Reformatory Schools Act (VIII of 1897), 
he being of opinion that the boy was a 
proper inmate of a Reformatory School. 
There was, however, no evidence to shew 
that the accused either stole the umhrelll^. 
or that he knew that it had been stolen/ 

The District Magistrate on the sanae 
day made an order directing the accused 
to be detained in the Alipur Reformatory 
School for a peripd of seven years, without 
himself passing any sentence on him, ‘ 

Then the present rule was bbtsSned . 
against that order of the Dijitjiricb^ 
Magistrate. : 

No one appeared in the casCf 


(1) T) C. W. N. 211 (1900). 
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The JuJDGMBi^r op the Court was as 

follows : — 

The Petitioner in this case, a boy of 
ten years of age who is said to belong to 
a gang of Nuts, was found in possession 
of an umbrella which is claimed by the, 
complainant. There was no evidence 
that he stole the article. 

The trying Magistrate, how^ever, con- 
' vioted him under sec. 379 of the Indian 
Penal Code but passed no sentence ; and 
considering the lad to bo a proper in- 
mate of a Reformatory school forwarded 
the proceedings to the District, Magis- 
trate under see. 9 of Act VlIT of 1897. 
The District Magisti^at^. thereupon re- 
corded the following order ; — “ Consider*- 
■ ing that the boy convicted is only ten, 

I order that he be detained in the Alipul^ 
Reformatory School Tor a period of seven 
years. 

This order is clearly in conti;avention 
of^^the provisions of the law which re- 
quires that the Magistrate trying the 
case or to whom the proceedings are 
submitted under sec. 9, should, in the 
first instance, sentence the prisoner to a 
term of imprisonment or transportation 
which ho may commute into detention 
in a Reformatory for such period as he 
thinks proper. 

* In our opinion, however, this is not a 
98ise in which any sentence of imprison- 
ment should bo, passed. The boy was 
Otoly found in possession of property 
’ which was alleged to be * stolen ; there 
.,tfas nothing to show that he knew it had 
aiolen. He should therefore have 
been, at once discharged. Had guilty 
k|iby^edge been made out, this being the 
boy^S first ofience so far as we can gather 
from the record, it would have been a 
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fit case for a few. stripes by way of 
school discipline. But as we have al- 
ready observed, there is nothing to show 
that he knew the umbrella to bo stolen 
property and therefore he was entitled to 
be acquitted. 

Sec. 10 of the Reformatory Act does 
not authorize the Appellate Court or 
Court of revision to interfere with the 
finding of the Magistrate as to the age 
of the boy, or to alter or modify an 
order of detention passed in substitution 
of imprisonment or transportation. But 
as we have i)oiiitcd out in the case of 
Sheikh Rcamt v. J. Gouvtmey (1), it docs 
not affect this Courtis jurisdiction, to con- 
sider the legality or propriety of the 
sentence or of any ordei'^thcr than that 
mentioned in sec, 16 nor the legality or 
propriety of the conviction. We think 
the order in this case was entirely ir- 
regular and improper. And wo direct that 
the boy bo discharged and made over at 
once to the custody of his parents. 

Bute made ahsohite : Conviction and 

II, P. C. sentence set aside, 

[CRIMINAL REV ISIONAL JURISDICTION.] 

Rby. No. 790 oe 1900. 

SlIBIKIlflBASUr, 

Amber Alt, J. Petitioner, 

Stevens, J. v. 

1900. J. Courteney, Guard, 

28, November. E. B. S. Ry., Opposite 

Party. 

llef&iinato}^ Schools Act ( VITI of 1897\ 
secs, 8f 16-- Penal Code {Act ^LV of 1860\ 
sec* 379’— The ft-- Criminal Procedure Code 
{Act V of 1S98\ sec* 439 — High Courty ^ 
revmonal jurisdiction ofy as to legality^ or 

(1) 5 C. AV, N. 211 (1000). 
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propriety/ of conviciion^ sentence or order 
Youth fid offender — First offence— Sentence^ 
alteration of. 

Sec. 16 of the Beformaiory Schdoh Act 
( VIII of 1897) does not in any way tale 
away the jurisdiction of the High Courts 
ns a Court of revision^ to alter or set 
aside the sentence in substitution of which 
an order for detention in a BefoTmato'n^y 
school is made, 

A young lad was found abstracting a 
piece of coal from a waggon and was on 
a charge for theft sentenced to a fnontFs 
rigorous imprisonmnent and om'deiredy in 
liemc tlicrn'erf to be detained in a Reform- 
a lory School for f years. The High 
Courts 071 the ground of its being ihefim'St 
offence amid a Jmivial one^ set aside the 
sentence and passed one of lehipping by 
•way of school discipline. 

This was a Rule issued on the 27th 
of September 1000, against the order of 
the Deputy Magistrate of Soaldah, dated 
the 21st of August 1900. 

The facts of the case appear from the 
judgment. 

Babti llemcndra Nath M it ter fur the 
Petitioner, 

The Judgment of the Court was as 
follows : — • 

In this matter a Rule was issued on 
the District Magistrate to shew cause 
why the sentence should not be modified 
on the ground that this was a very 
trilling theft and that, so far as appears 
from the record, it was * the Petitioner’s 
first olTence. It appears that the trial 
was a summary one and that the accused 
is a boy whose ago has not been found 
by » the trying Magistrate. Tie is stated 
to have been found abstracting a piece 


of qoal from a waggon the value of 
which is said to be about six pies. The 
trying Magistrate, as already obsei:*ved, 
without finding what the age of the 
hoy was and without stating whether, 
in his opinion, he was a proper person 
to be an inmate of the Reformatory 
School, sentenced him to rigorous impri- 
sonment for one month and, in lieu 
thereof, directed that he be detained^ 
in the Reformatory School for four years. 
The evidence recorded is extremely 
slight. There is nothing to show that 
the Petitioner was ever before convicted 
or what his antecedents are and w^e 
certainly think that a sentence of one 
month’s rigorous imprisonment was not 
a proper sentence for the offence com- 
mitted. 

Our attention htfs been called to the 
provisions of secs. 8 and IG of the Reform- 
atory S 9 hools Act. Sec. 16 provides that 
a Court of Appeal or revision should not 
alter or reverse any order passed with 
respect to the age of an youthful offender 
or the substitution of an order for 
detention in a Reformatory School for 
transportation or imprisonment. But it 
does not in any \ray take away the 
jurisdiction of this Court to al^er or set 
aside the sentence in substitution of 
which the order for detention is made* 
The^ power of the Court remains kt tact 
to consider the propriety or legality of 
any sentence passed upon an youthful 
offender. In- •that view, we are of 
opinion that the sentence of one month’s 
rigorous imprisonment is an improper 
sentence. The accused is a young lad, 
for even in the descriptive roll sent up 
from the Police, he is put down as 15 
years of age. And this appears to bo 
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his first offence. Wo accordingly set 
aside the sentence of imprisonment for 
one month and, in lieu thereof consider- 
ing the nature of the offence, direct that 
the Petitioner do undergo a whipping 
of five stripes by way of school discip- 
line, and then be discharged from custody. 

Eule 7fiade absolute : 

Sentence altered. 


[CRIMINAL REVISIONAL JURISDICTION.] 

Rev. No. 374 of 1900. 


PftINSEP, J. 

Handi^ey, j. 
IffOO. 

0, July. 


PiiiYA Nath Pose, 
Complainant, Petitioner, 

V. 

lioY iUSANTA KUMAtt 

Singh, Accused, 
P])poHito Party. 


Code of Criininal Procedure {Act V of 
lSt)S\ sec,* 250 — Compensation for vc.nitiotis 
accusation — Imprisonment in default of pa\j- 
wnt of compensation — Simultaneous order. 

It is only after an attempt has been 
made to 7ralize the comp)ensation awa7'ded 
that a Magut7'ate is competent to pass a7i 
order of impidsonment for default. A 
simultaneous 07^der of imp7'iso7\ment in 
default of payment of compfcnsation is 
illegal. • 


This was a rule issued on the 19 th 
May 1900, against the order of the 
Honorary Magistrate of Midnapiir, dated 
the 7th February 1900, affirmed on 
. a^eal by the District Magistrate oj 
Midnapur on the 30th March 1900. 

The facts of the case were shortly as 
follows ; — The Petitioner, Priya Nath 
Hose, lodged a complaint against Hoy 
Baaanta Kumar Singh for offences under 
secs. 448, 504, 352 and 143, I.,P. Code. 
The case was dismissed and the accused 


was acquitted ou the Ist February 1900, 
and the complainant was called upon to 
shew' cause why he shotild not pay 
lis. 25 as compensation for bringing a 
vexatious accusation under see. 250, 
Cr. P. Code. The complainant shewed 
cause by a written petition. His objec- 
tion woiH, however, not recorded by the 
Honorary Magistrate who on the 7th 
February 1900 made an order directing 
the complainant to pay Its. 25 to tlio 
accused as compensation and lie further 
directed in the same order that in default 
of payment of such compensation the 
complainant do undergo inquisonment 
for a certain term. 

The complainant thereupon preferred 
an appeal against that order to the Dis- 
trict Magistrate of Midnapur and that 
officer held that although there were two 
4 ;rave irregularities in tlio proceedings of 
the Honorary Magistrate, viz.y fii^st^ that 
the order for compensation was not 
passed ou the day the order of acquittal 
w'as made, and, secondly^ that the objec- 
tion of the complainant in shewing cause 
was not recorded by the Honorary Magis- 
trate, — those wci'e mere irregularities 
which did not prejudice the party and 
cause a failure of justice and that as mere 
irregularities they were cured by sec. 537 
of the Code of Criminal Priced uro. The 
District Magistrate then affirmed tlie 
order of the Honorary Mj%istrale. 

The I’ctitioncr then moved the High 
Court and obtained the present rule, and 
on his behalf it was contended that the 
summary order of imprisonment ou non- 
payment of compensation was illegal. 

Mr. Abdiir Eahim and Jiahu Bipm 
Behary Chose for the Petitioner. 

No one appeared to shew cause. 
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The Judgment of the Court was as 
follows : — 

The rule will bo made absolute. It 
has been frequently pointed out by this 
Court that sec. 250, C. Cr. P., does not 
permit a Magistrate, who has passed an 
order directing the complainant to give 
compensation to the accused, forthwith 
to add to his order that, in default of 
payment of compensation, imprisonment 
for a certain term shall be undergone. 
The law requires that an attempt should 
bo made to realize the amount ordered 
to bo paid as compensation and that, if 
it bo not recovered, an order of imprison- 
ment may be passed in default. In this 
instance, the order was a summary order 
to follow non-payment of the compensa- 
tion. The order of imprisonment is 
accordingly set aside. 

made absolute, 

H, R a 

[CRIMINAL REVISIONAL JURISDICTION.] 

Rev. No. 914 op 1899. 

SUCIIANDI KoLITANI, 
Prinsep, J. Complainant, 

Stanley, J. Petitioner, 

1900. v. 

14, February. Dom Kolita, Accused, 

^ J Opposite Party. 

Code of Cri'im^nal Procedure (Act F of 
1898\ sec, 250 — Compensation for frivolous 
and vexatious accusation^ objection against y 
failure to record and consider — Simultaneous 
order of imprisonment in default of com- 
p€fL$atio7l, 

A Magistrate ought to record and con- 
sider any objection made and urged hy 
the complainant against the making of an 
order for compensation for bringing a 


frivolous and vexatious accusation^ and 
a failure to do so makes the order had in 
law. 

An order of imprisonment in default 
payment of compensation cannot ^ 
under the terms of sec, 250 of the Code 
of Criminal Procedure^ he made unless 
and until it is found that the payment of 
the compensation cannot he enforced hy 
legal process, * ^ 

This was a rule issued on the 12th of 
December 1899, against the order of the 
Assistant Commissioner of Jorhat, dated 
the 25th of August 1899. 

The facts of the case were shortly 
these : — Complainant Suchandi Kolitani 
lodged a complaint against her husband 
for having defamed her by publishing a 
false accusation that she bad misbehai*ted * 
with one Kollai and l?y driving her out 
of the house. The accusation was, slie 
alleged, false and in consequence of it, 
she had been outcasted. So she brought 
against her husband, Dom Kolita, a 
charge under sec. 500, I. P. Code. This 
complaint was dismissed and accused 
acquitted by J. Coririsb, Esq., Assistant 
Commissioner of Jorhat, on the 25th 
August 1899. The Assistant 
sioner made the following order in regard 
to payment of compensation : — “ I re- 
gard this as a most unjustihable com- 
plaint The complainant has/ 

in my opinion, shewn no reason why she 
should not pay compensation for bring^g 
a vexatious chafge. She is, therefore, 
ordered to pay the accused Rs. ,30 under 
sec. 250, Cr. P. C., and accused is ac- 
quitted under sec. 258, Cr. P. Code. In 
default of paying the compensalion 
Suchandi to undergo simple imprison- 
ment for 14 days.” 
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Against this order the Petitioner 
moved the High Court and obtained the 
present rule. 

Bahu Prosurmo Gopal Boy for the 
Petitioner. 

N 9 one appeared to shew cause. 

The Judgment op the Court was a*s 
follows : — 

Tlt^ order for compensation under sec. 
250, Cr, P. C. is bad. The Magistrate 
has not proceeded in accordance with law 
as he has failed to record and consider 
any objection which the complainant 
might urge, against the making of such 
order before he •passed it. In the next 
place, the order of imprisonment in 
(fefault of payment of the compensation 
is bad because it cannot, under the terms 
^of |ec. 250, bo awarded unless it is found 
that the payment* of the compensation 
cannot be* enforced by legal process. 
The orders musl^, therefore, be sot aside 
and the Magistrate must proceed in ac- 
cordance with la\r. The amount, if paid, 
will bo refunded. 

Buie made ah^lute : Orders set aside, 
n. P. C. 


[CHlHlN/iL RE VISIONAL JURISDICTION.] 

Rev. No. 297 op 1900. 


PfilljlSEF, J. 
Handuby, j. 
1900. 

6 , June. 


Rash Mohan Pal, 
Petitioner, 

V. 

Mohim Chandra Chakra- 
varty, Opposite Party. 


Indian Penal Code {Act XLV of 1860), 
secs, 143 , 3Jft — Erecting a fence over a way — 
Obstruction to public pathway -^Decree of 
dvij^ Courts Maps and plans depicting way — 
XfnXawful assembly-- Wrongful restraint — 


Magistrate^ duty of, to maintain decrees of 
Civil Cou7't—Ihih, enlargement of, at the 
hearing. 

In deciding liheihcr a person, accused 
of tvrongfid restraint by erecting a fence 
over a u*ay, fi^ad, as he alleged, t drained 
a decree of the civil Court with rega’ixl 
to that particular way, a Magistrate 
should. Instead of obtaining evidence to 
modify or (fuestion a decree passed by the 
civil Court declaring rights of parties^ 
confine his attention to observing or 
enforcing the terms of the decree of the 
civil Court, 

This was a rule issued on the 19th of 
April 1900, against the order of the 
Honorary Magistrate of Munshignngc, 
dated the 17th of February 1900, which 
order was, on appeal, afErmed by the 
District Magistrate of Dacca, on the 5th 
gf April 1900. 

Tlie facts of the case appear from tine 
judgment. 

Mr, W. Jacison, Bahu Basunta Kumar 
Bose and Bahu Hara Chandra ChucTcer- 
harty for the Petitioner. 

No one appeared to shew^ cause. 

The Judgment op the Court was as 
follows : — 

There has been a long-standing dispute 
between the parties regarding a right of 
way and the matter has been before the 
civil Court and been dealt with by a 
decree passed on an arbitration award. 
The Petitioner has been convicted of 
wrongful restraint in erecting a fence 
which has been found to be over the way 
which was declared to exist in that decree 
and he has also been convicted of being 
a member of an unlawful assembly the 
common object of such assembly being 
to deprive the complainant’s master of a 
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right of way by iDcatis of criminal force 
or show of criminal force. 

Now, in regard to the first offence found, 
namely, the wrong f til restraint which has 
boon committed by the erection of the * 
fence, the Magistrate has ft)iind consider- 
able diiliciilty in determining that this 
fence was over the way covered by the 
decree and be has arrived at that con- 
clusion not from the terms of the decree 
itself and the map attached to siicli 
decree by which the rights of the pai*ties 
wore declared but he has taken upon 
himself to question the map and to ex- 
amine two of iho arbitrators and the 
Nazir of the Court in order to determine 
wliat should have been rightly depicted 
in that map and so as, in fact, to 
declare what should have boon dooreed 
as shown by a map x^roporly drawn. He 
has then, in fact, interpreted the decro# 
in a manner different from its terms as 
explained in tljat map and he has acted 
on evidence to modify or correct that 
decree. If, however, that decree was in- 
correctly expressed it could be altered 
only by the Court which passed it. The 
Magistrate has on this evidence found 
that the map was an erroneous map, 
although it was a record of a civil Court, 
and he has upon this finding, held that 
the Petitioner has committed an offence 
by erecting an obstruction over the way 
decreed by the civil Court. 

We cannot regard the course taken by 
the Magistrate as proper. He should have 
confined his attention to observing or 
enforcing it in the terms of the decree 
of the civil Court without obtaining 
evidence to modify or question it and wo 
would further observe that, if there was 
such difficulty in determining the direc- 


tion of the way, we cannot understand 
how the accused could be properly con- 
victed of having Avilfully disturbed a right 
what was decreed against him in the 
civil Court. He should, at least, have 
been given the benefit of the doubt of 
having acted in accordance with the decree 
of the civil Court and the map attached 
thereto declaring the direction of the way. 
So far, therefore, we think that tl)e#con- 
viction under sec. 341, P. C., is bad 
and that the conviction and sentence 
should be set aside. 

It has, however, been brought to our 
notice that, owing ajiparcntl}" to an over- 
sight, the conviction and jentence under 
sec. 143, 1. P. C., which was simultaneously 
passed has not been referred to In the 
rule. We think that it is a matter 
which depends upon the conviction of the 
other charge, for, if the common object 
of this unlawful assembly was, as stated 
in the charge, to deprive the complain- 
ant's master of a right of W’ay, we think 
that the act of the accused cannot fall 
within its terras by reason of the grounds 
already stated for setting aside the con- 
viction of wrongful restraiftt. We, there- 
fore, set aside both the convictions and 
the sentence and direct that any fines 
that may have been imposed shpuld be 
refunded, 

Eule made absolute : 

Conviction set aside* 

H. P. C. 
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PRIVY COUNCIL. 

[On Appeal from Madras High Court. 


Lord Hobhouse. 
Lord Davey. 

Lord Robertson. 
Sir R. Couch. 
1900. 

Heard, 15, Nov. 
JudgmeiU, 8, Dec* 


Immadipattam 
Thirugnana, Defend- 
ant Appellant 

V, 

Periya Dorasami, 
PlaintlflF and anr., • 
Respondents. 


Family arranyement — Contract to transfer 
— Incomplete transfer — Implement of contract 
to transfer — rie(tdinqs — Barden of proof . 

In 1882 an usufiuctuaiy mortgage 
of the disputed p^opnties was executed 
hy Plaintiff's father, his uncle and his 
cousin, Thirugnana, the present Dtfend- 
ant. In that mortgage a certain sum 
was stated to have been horrewrd “ in 
order that, after a settlement of the 
diferences existing between the members 
of the family, the ^ame might he paid 

as leconfpense to Ovala 

. . . (the Plaintiff's ftther), one of us 

for his transferring even now the right 
to" the properties to the Defendant and 
his addressing an aizl to the Collector 
seating the sni fact," arzl w\s sub- 

mitted to the Collector in which Ovala 
stated that he had transferred the pro- 
perties to the Defendant, lie also made 
a similar'^ statement to the Tahsildar and 
there was a mutation of names from Ovala 
to Thirugnana, At that time * Plaintiff 
was not horn. There was no rtgistered deed 
of transfer and possession was all along 
with the mortgagee. Plaintiff b- ought the 
present suits to redeem the pf overties. The 
Defendant Thirugnana, hy his pleadings, 
claimed that the properties had been trans- 
ferred to him, hut in appeal he contended 
that Jtke transaction amounted to a contract 
to transfer and he was entitled to call 
upon Plaintiff to impUment that contract : 


Held — That though there may have been 
an intention to transfer the property, it 
was never so transferred in the mode 
r eguired hy laio. 

That the onus of proving a transfer is 
upon the party who relies upon it. 

That the Defendant not having raised 
the issue in the fi^ si Court that there was 
a valid contract to transfer, he cannot 
now he allowed to raise it and to ask the 
Plaintiff to impltment that contract, 

Q jerc — Whether if the documents in 
proof contained on their face clear evi- 
dence of a valuable consideration passing 
to Ovala, it loas not open to the Defendant 
to ask for implement of contract on appeaf 

These wore appeals from two suits 
brought In /oj «t a pauperis by the Rea - 
pondent Periya, son of the late zemindar 
of Ayakadu, to redeem family property. 
The principal Defendant Om Appellant, 
was a near relative of the Plaintiff, The 
Defendant Chet ty was the mortgagee ; 
he did nob dispute Plaintiff's title. 

While the property was in the hands 
of Plaintiff's father he mismanaged it to 
such an extent that It became liable to a 
heavy debt. Decrees were obtained by 
creditors, with the result that a docu* 
ment was executed by the adult members 
of the family including the Plaintiff's 
father Ovala, and the mortgagees' re- 
presentative, the above-named Lukshman 
Che tty, on the 4rh November 1882, 
called an usufructuary mortgage. 

It was under this arrangement that 
the Appellant claimed and alleged that 
he was thereby constituted proprietor 
of the property. The evidence with re- 
gard to Appellant's claim that the pro- 
perty was transferred to him is to be 
found in this mortgage deed, and in an 
ai Si written hy Plaintiff's father to th^ 
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Collector three days after. The im- 
portant portions of the mortgage deed 
and the atzi are stated in their Lord- 
ships’ judgment. 

The actual possession of the property 
has been with the mortgagee Defendant. 

The principal issue raised was whether 
by the arrangement come to between 
Plaintiff’s father and the Defendant the 
property passed to the latter. ” 

The Sub-Judge of Madura held that 
Appellant was entitled to succeed on 
that issue. He declined to consider the 
question, because he thought it was 
taken too late, that the alleged transfer 
was invalid inasmuch as it could only 
be made under the Transfer of Property 
Act by a registered document. 

The High Court, alin^ said with 

reference to the mortgager — 

“It may be said that there was decla- 
ration of an Intention on the part of 
Plaintiff’s father to divest himselL of his 
ownership in the zemindari/’ but nothing 
was done to give Lgal effect to this 
intention, and without a registered con- 
veyance it was not competent for him to 
pass the property, whether the transaction 
was in the nature of a sale or in the 

nature of a gift 

It is hardly suggested that the Plaintiff’s 
father absolutely divested himself of the 
ownership in such a manner as to vest 
an indefeasible title on the Respondent. ” 
The High Court decided both suits In 
Plaintiff’s favour. 

Mr, Maynt for the Appellant. 

Mr, Philips for the Plaintiff-Res- 
pondent. 

Mr, Branson for the Mortgagee. 

Mr» Maynt now relied on the terms 
pf the said mortgage deed, the ar^/. 


and certain documents of later date,» 
showing that Appellant was, as he urged 
the openly recognized zemindar, and as 
evidence that the transfer was recognised. 
He urged that absolute transfer of 
title to the Zemindar! was part of a 
family arrangement, all the terms of 
which were embodied in the said register- 
ed mortgage deed. 

Lord Davey. — Y ou have got no con- 
veyance. 

Mr, Mayne , — No, we have not, but 
we have it all set out in this family ar- 
rangement. 

Lord Davey. — No consideration passed 
from you, you were a mere volunteer. 

Mr Mayne , — The mortgagee relied on 
our undertaking personal responsibility 
to Government. He then further com- 
mented on the terms of the mortgage 
deed more particularly referring to els. 
25 and 27 thereof. 

Thoir Lordships did not call on Mr. 
Phillips for reply. 

Their Lordships’ Judgment was deli- 
vered hy 

Lord Hubhouse. — The subject of this 
litigation is the Impartible Zemindar! of 
Ayakudi. In the year 1882 Ovala was 
its owner. Transactions tiien took place 
by virtue of which Thirugnana, his 
nephew, claims to be owner. He, along 
with his minor son, Is the substantial 
Defendant below and now Appellant. 
Afterwards in the year 1883 Periya, the 
Plaintiff below* and now Respondent, was 
born to Ovala by his wife Angammal. 
He also claims to be owner by inheritance 
from his father who died in the year 
1890. 

There are In fact two suits, Nos. 63 
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and 64 of 1895. But the only difference 
between them is that the bulk of the 
property which is comprised in one suit, 
is subject to a mortgage which the Plain- 
tiff seeks to redeem ; and that a small 
portion of it, consisting of the palace, 
the temple, and some endowments, com- 
prised in the other suit, is not so subject. 
The question in both suits is the same, 
vi::, : What was the effect of the trans- 
actions In the year 1882? Other issues 
have been raised, but have not been 
urged at this Bar. The Subordinate 
Judge decided In favour of the Defend- 
ant. The High Court decided the other 
way ; and the Defendant appeals from 
their decision. 

Ovala came to the Zemind^ri in the 
year 1872 by transfer from hl^ father, 
who declared himself to bo old and 
unable to manage the affairs. lie seems 
to have been no more capable than iTis 
father, and in his hands the debts of the 
estate, which were large before, became 
larger. In the year 1879 he executed an 
usufructuary mortgage by way of lease 
for 19 years to oue Rimanathan Chettier 
in consideration of advances of money 
and of a sum of Rs. 3,000 per annum 
to be p&id by the mortgagee for the 
maintenance of the family. Debts, how- 
ever, went on increasing, and on the 4th 
November 1882 a new arrangement was 
made with Lakshamanan Chettier, who 
was the heir of Ramanathan aud is the 
present mortgagee. 

The deed of that date Is a deed poll 
executed by (1) Ovala the z=‘mludar. 
(2) His brother Karutha. (3) The 
Defendant Thlrugnana son of Karutha, 
and (4) another son of Karutha : and 
addressed by them to the mortgagee 


Lakshamanan. It commences by stating 
the ** particulars of our having usufruc- 
tuarlly mortgaged the Zemindari to him 
for Rs. 2,47,000.^^ It gives an account 
of the debts affecting the estate, of which 
much the largest is the debt already due 
to Lakshamauan. Other subsequent 
Items amount to about Rs. 65,000, all 
of which the four parties to the deed 
declare to be due by them. Among them 
is specified Rs. 10,000 borrowed from 
you on this date in order that, after a 
settlement of the differences existing 
between the members of our family, the 
same might bo paid as a recompense to 
the said I. Ovala Kondama Naiker Alyan 
Avergal, one of us, for his transferring 
even now the right to Ayakudi Zjmln 
and Rettayarnbadl Mltta to I. Thirug- 
nana Sarnmanda Ovala Kandarna Naiker 
Alyan Avergal and his addressing an 
arzi to the Collector of Madura District 
stating the said fact.” 

Tiie parties then state that they had 
importuned the mortgagee to take an 
usufructuary mortgage on the estate in 
lieu of interest on his debt, that he had 
kindly agreed to do so, and that they had 
conveyed 28 villages with their incidents 
or appurtenances to him. They stipulate 
that he shall pay the peshcush and road^ 
cess to Government, and also an allow- 
ance 'Hor our maintenance at the rate 
of Rs. 270 per mensem.” Clauses 24 
and 25 are as follows : — 

‘*24. We eliall not only inform the Collector 
of the Madura Diatrict, the Sub-(^ollector of 
the Dindigul Diviaion and the TaliBlldar of the 
Palani Taluk by means of arzis and yadaat that 
a conveyance on usufructuary mortgage has been 
made to you and that all the proceedings iu 
revenue matters should be conducted in your 
name, but also cause the said fact to be publish- 
ed by means of proclamation in the villages* 
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“25. As soon as the above-mentioned mort- 
gage amount, the amount sjjcnt by you on 
repairs and the amount of expenses incurred by 
you in suits, are paid in full at the end of any 
Fusli either by all of us jointly or by I. 
Tliirugnana Sammaiida Ovala Kondama Naiker 
lyen Avergal, you should surrender the said 
Zemin and the Mitta to I. Tliirugnana Sam- 
manda Ovala Kondama Naiker, one of us.’’ 

The atzis contemplated in the deed 
were presented by Ovala on the 7th 
November. One is addressed to the 
Deputy Collector of Madura as follows : — 

“ As besides being too old and infirm to bear 
and manage our two Zeraindaris of Ayakudi and 
llettayambadi and all other immoveable and 
moveable properties appertaining thereto and the 
duties of llukdar of Pachala Naickenpatti 
village attached to Sri Agobalesvara Perumal 
Devasthanam, we are also issueless, we have 
transferred the right to Immudipattam Thirug- 
nana Sammanda Ovala Kondama Naiker w’ho 
is the eldest son of our brother Karutha 
Kondama Naiker and who is the next heir to 
get the said Zemin and all other possessions, and 
have at this very moment delivered the said 
Zemin and all otiior posfrssioiis into the liands 
of the said Tliirugnana Sammanda Ovala 
Kondama Naiker after entering into an arrange- 
ment with him that he should be paying us 
mouth by month at the rate of Its. 250 per 
nienscm for the maintenance of ourself and 
those attached to our family. Therefore, I 
request that the name of ilic said Tliirugnana 
Sammanda Ovala Kondama Naikar may be 
entered in the l egister and that orders may in 
future be issued for conducting all the revenue 
proceedings through him as the zemindar for 
the Zemins and as Hukdar for the Devasthariam 
n our place.” 

The other is addressed to the Collector 
of Madura in similar terms. 

On the 17th November Ovala made 
a statement before the Tahsildar of 
Palani Talook, which is in the following 
terms : — 

“ The Arzi, dated the 7th instant, now read 
and shown is the one addressed by me to the 
Sub-Collector. 1 linve also written to the 
Collector <.>ii the said date. As I have surrender 
ed to my brothei s sou Tliirugnana Sammanda 


Ovala Kondama Naiker, son Kondama Naiker, 
the villages and all other possessions attached 
to the Zemin, in consequence of my inability to 
look after all the affairs relating to the said 
Zemin and for other reasons as stated in the 
said Arzi, all proceedings relating to the 
Government should, in future, be conducted 
tdirough him.” 

After this was signed by Ovala and the 
Tashlldar, another question was put to 
Ovala, to which he answered “ I have no 
issue,” and this again is signed by him 
and the Tahsildar. 

These are the transactions relied on 
by the Defendant to prove the transfer 
under which he claims. It Is not disput- 
ed that according to the law es'^ablished 
at this time such a transfer C'>uld uot be 
eflfi cted except by a registered deed 
Tno mzis and the statement made to the 
Collector clearly do nob bear any such 
character. Mutation* of narpes in the 
Collector's books seems to have been 
effected in the year 1S88 ; though posses' 
sion of the 28 villages has always been 
with the mortgagee, and it does not 
appear that Ovala was ever put out of 
possession of the other property. But 
even if a complete change had been 
effected in these respects, It would at the 
utmost do no more than give a starting 
point for the law of limitation. It would 
not supply the conditions of the law of 
transfer. 

The Subordinate Judge would not 
allow the Plaintiff the beneht of this law 
because he had not made It the subject 
of express pleading and issue. In this 
he was wrong, because the party who 
relies on a transfer must prove it, and 
the second issue, as the High Court 
point out, raises the question whether 
by the stated arrangements the property 
had passed to the Defendant. 
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The question then is whether the 
mortgage effects the alleged transfer. 
Directly, it does not. It contemplates 
such a transfer and an a^zi stating the 
fact, and it requires that the mortgagee, 
if paid off either by all the family or by 
the Defendant, shall surrender to the 
Defendant, But both In form and in 
substance it is a transaction between the 
family and the mortgagee and not one 
between the several members of the 
amily. 

The defendant's case is then put in a 
different way, and this is the point priii' 
cipally argued at the Bar. It is con- 
tended that though the mortgage may 
fall short of an actual transfer it shows 
a good contract for one and that the 
Defendant may now call upon Ovala's 
heir to implement ^that contract. Cer 
talnly, if swch a right exists it would be 
an answer to the Plaintiff's claim and the 
exact form in which it could be enforced 
need not be considered. The High Court 
held it to be fatal to the Defendant that 
his case was not put in that way in the 
Court below, and that no evidence was 
tendered upon it. Clearly it was for 
the Defendant to allege a contract be- 
tween himself and Ovala, founded on 
valuable consideration, that Orala should 
cease to be owner and that he should 
become owner. In the absence of such 
an allegation the circumstances which 
led Ovala to execute the mortgage and 
to present the arzis have not been ex- 
amined. 

If the documents in proof contained 
on their face clear evidence of a valuable 
consideration passing to Ovala, it would 
have to be considered whether it was 
open to the Defendant to make such a 


case on appeal, Mr. Mayne has argued 
the case very fully on the supposition 
that it is open. So treating it, their 
Lordships cannot find that the existence 
of a contract for valuable consideration 
between ihe Defendant and Ovala is 
proved by the mortgage deed, It is sug- 
gested that tlie transfer was part of a 
general family arrangement ; but there 
is no proof of that. Id is contended that 
the family were making themselves 
liable for payment to the mortgagee. 
But, as the High Court point out, the 
faniily was a joint family, and the estate 
a joint estate, though impartible ; and 
the object was to strengthen the mort- 
gagee's title, not to effect changes in the 
family. It did not signify to the mort- 
gagee whether the estate when redeemed 
went back to Ovala or to the Defendant 
All wished to save it from sale, and in 
the then position of Ovala it was likely 
that either ids brother Karutha or his 
nephew the Defendant would be zemin- 
dar on his death. No reason is given 
why a transfer of interest from the 
uncle to the nephew should form part 
of a joint effort by the family to keep 
the estate in the family. If there was 
any reason it should have been alleged 
and proved. 

As to pecuniary benefits accruing 
directly to Ovala only two are mentioned. 
One is the pension of Us. 250 ; which is 
only a continuance of a similar payment 
by Bamanathan, and which is for the 
maintenance of all the members of the 
family. The other is tha sum of 
Rs. 6,000, said to be given to Ovala as a 
recompense ^for his transfer of the pro- 
perty. But there is no evidence that 
this recompense ever really reached 
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Ovala's hands, and the doouments give 
reason for doubting it. It was to be 
paid ** after a settlement of the differ- 
ences existing between the members of 
our family.” No evidence has been 
given of any such settlement. To treat 
the intended payment as the considera- 
tion for Ovala’s transfer is inconsistent 
with his afzi$ presented three days later 
and with his statement to the Tahsildar 
made thirteen days later. In none of 
these doouments does he allude to the 
receipt of money, except that he is to 
have Es. 250 per mensem for mainten- 
ance of himself and family. The reasons 
he assigns for the transfer are that he is 
infirm, that he has no issue, and that 
Thirugnana is the next heir. If there 
had been any substance in the allegation 
that the mortgagee had paid Rs. 6,000 
to O^ala as consideration for transferring 
the estate, it Is inexplicable that it should 
not be mentioned in the arzis which were 
intended to effect the legal transfer. 

With such imperfect evidence on the 
face of the documents it was imperative 
on the Defendant that in order to avail 
himself of an antecedent contract he 
should by his pleadings and evidence 
have put it in a proper course of 
trial. Not having done so, he has been 
rightly adjudged to have failed on that 
issue. 

The case is not free from obscurity or 
difficulty. But their Lordships think 
that the High Court has arrived at the 
sound legal conclusion, viz , that though 
there may have been an intention to 
transfer the property it never was 
effected in the mode required by law ; 
and that the intended transferee cannot 
now call for implement of the intention 


because he fails to show any contract 
founded on valuable consideration* 

The mortgagee has been added as a 
Respondent in these appeals. Mr. 
Mayne now asks that he may be relieved 
from paying the Respondent’s costs, 
*beoauBe, as nobody sought to attack his 
interests, he need not have appeared. 
The mortgagee is clearly interested to 
watch the litigation in the redemption 
suit ; but he has judiciously kept him- 
self from doing more ; treating the con- 
troversy between the cousins as a matter 
indifferent to himself. It is quite pos- 
sible that arrangements might have 
been made with him to dispense with 
his appearance. But none have been 
made ; and he appears here, maintain- 
ing the same attitude of neutrality as 
before. The Appellants say that they 
were obliged to bring the mortgagee here 
as a matter of procedure. If so, it is 
one of the necessary incidents of the 
appeal, and the costa of it must be 
taken as part of the costs of this appeal. 

In giving the foregoing reasons their 
Lordships have not distinguished between 
the more important suit for redemption, 
and the other for possession. The 
result in both is governed by .substan- 
tially the same consideration, and the 
oases hare been so treated by the High 
Court. Their Lordships will humbly 
advise Her Majesty to dismiss both 
appeals as against both Respondents, 
whose costs the Appellants must pay. 

Solicitors ; Messrs* Lawfcrd db Water* 
house for the Appellants. ^ 

Solicitors : Messrs* Keen^ Rogers dk Co* 
for the Respondents. • 

Appeals dismissed* 

0. W. A, 
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[OBDINARY ORIGINAL CIVIL 
JURISDICTION.] 

Suit No. 568 of 187L 


Salb, J. 
1900. 
5, July. 


' CooMAB Sattya Sankar 
Ghosal and others, 

V, 

Ranee Qolafmonbb Debbb 
and others. 


Receive)^ 8 accounts ^Ejcoeptions to accounts 
— Mofussil accounts — Receiver^ lihitity of — 
Procedure — Practice — Costs — Ciail Procedure 
Code {Act XIV of 188S), sec. 603. 


A Receiver is responsible for all pro- 
perties which comes into his custody or 
management and he is responsible not only 
for actual sums received by him but for 
those which might have been received by 
him but for his wilful neglect and default, 
Balaji Narayan Patvardhan V. Ram 
Chandra Gobind (1) referred to. 


The only question which properly arises 
on an application by a Receiver to pass his 
accounts is as to the items of that pat ti 
cular account and involves the inquiry 
whether all his collections^ made on bthalf 
of the property of which he is the Receiver^ 
are duly entered in the accounts and 
whether all his disbursements are pay- 
ments properly made in respect of that 
estate. 


A Receiver's liability ts not restricted to 
matters shewn upon his accounts. 

If th&re is any liability attaching to 

the Receiver other than that which appears 
on the face of the accounts the proper 
course is to sue the Receiver for the purpose 
of establishing that liability ^ 

Questions with regard to the soundness 
or prudence'' of the system of manage- 
ment adopted by a Receiver or charges of 
wilfiid default or neglect are not matters 
0) I. L. B. 19 Bom. 660 (1894). 


that can be disposed of in the shape of 
exceptions to accounts. 

Even where a primii facie ease of the 
responsibility of the receiver for mal- 
practices of his servants is made out, an 
inquiry into such practices is foreign to 
an application to pass Receiver^ accounts. 

The objection that a Receiver has not 
included in his accounts collections made 
in the mofussil, cannot be dealt with upon 
an application to pass his accounts. 

If a primA. faoie ground is made out 
of the accountability of the Receiver for 
the mofussil collections, the proper course 
is to either postpone the passing of the 
accounts until the question of the Receiver's 
liability is established by suit or to pass 
the accounts reset ving the - right of the 
parties to establish any claim they may 
make against the Receiver in a suit pto- 
perly framed for the purpose. 

This matter came on in Chambers upon 
exceptions to the Reoeivet’s accounts 
when it was adjourned into Court. The 
estate in question was a very large one 
and consisted mainly of four large 
zemiudaries situated in various districts 
in Eastern Bengal and in Eidderpore in 
the suburbs of Calcutta. Many years 
ago certain members of the family in- 
terested in the estate were appointed 
Receivers. Subsequently in 1878, they 
retired from that position and an Ad- 
vocate of this Court was appointed 
Receiver. From that time there had 
been many changes in the receivership. 
Mr. Caspersz was appointed in the place 
of Mr. Dunne in 1893 and continued as 
such till 1899, when, being desirous of 
going to England for a short time, Mr. 
Graham was, with the consent of all the 
parties, appointed to act for him. The 
present exceptions weire filed both tp thp 
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last accounts filed by Mr. Casperez and 
those filed by Mr. Graham. They were 
heard together. 

It appears that the usual practice 
under the Receivers had all along been 
as follows Each separate Zamludari 
was under the immediate charge of a 
naib who through tahsildars collected the 
rents and out of the gross collections paid 
the Government revenue, mofussil estab- 
lishment, expenses of litigation and other 
local expenses of and incidental to collec* 
tion and management-, and, from time to 
tim<>, but at no fixed periods, remitted 
to the Receiver sums on account of 
surplus collections called irshal profits. 
The naiba used to render monthly 
statements, called maacaharf^ showing 
oollectious and disbursements, debiting 
under the latter head the monies so 
remitted. These monies were applied 
by the Receiver towards the expenses of 
the sudder establishment, High Court 
costs and other expenses in Calcutta and, 
subject thereto, towards paying the nett 
available income of the estate to the 
beneficiaries. The Government revenue 
and cesses and the superior landlord’s 
rents and taxes amounted in all to about 
60 per cent, of the gross collections. 
Separate accounts were kept by each 
naib in respect of each of the four 
z^mindaries. 

Under an order of Court, dated the 
lOih of March 1880, the same proce- 
dure was followed with regard to the 
Kidderpore properties. The sudder office 
at Kidderpore was under the immediate 
charge of the Dewan, Annoda Prosad 
Mookerjee, who had occupied that posi- 
tion for a great many years and who was 
immediately assisted by a sheristadar and 


Golapmoneb Debeb. 

a sudder muktear and it was the duty 
of these two officers to receive and check 
the nuib*8 accounts. 

According to the practice followed by 
all the previous Receivers, half-yearly 
accounts used to be filed showing moneys 
actually received by the Receiver and 
how the same had been disbursed by 
him and for the information of the 
parties the said accounts also shewed 
payments (though not actually disbursed 
by the Receiver) for Government revenue 
and cesses and rents to superior land- 
lords for the period covered by the 
accounts. The receipts included and 
mainly consisted of irahala or remittances 
from the four naib?^ but details of local 
receipts and disbursements by the naiba 
were never included. It appears that 
no exception bad ever been filed to any 
of the accounts prev*iou8ly fijed by any 
of the Receivers. It was also stated that 
from time to time proposals had been 
made by the various Receivers that all 
monies should be remitted in the first 
instance to the sudder office and dis- 
bursements made from that office, but 
such proposals- were always objected to 
by the beneficiaries. 

The exceptions filed were numerous, 
but the principal objections were as 
follows :-r- 

Ab against Mr. Caspersz, — ‘‘{11. That the said 
accounts are incomplete and incorrect (a) on the 
ground that they do not contain the accounts 
of the whole estate (the account of the zemin- 
daries being left out), (6) that they do not show 
what the gross i'ental is, how much realized, 
how much in arrears, the total cost of realisation 
and tho nelb income which I am advised and 
verily believe the Receiver’s account ought to 
show, (c) made unusually lengthy by transfer 
entries of the Government revenue, cesse* and 
rents to superior landlords paid in the mofussil. 

“ (4) That the mofussil accounts not bein 
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incorporated with tli^'se accounts, there is nothing 
to shew what the Dewan’s journey to the 
mofussil cost the estate and what benefit the 
estate derived, as without shewing the benefit, 
the Receiver, I am advised and verily believe, 
is not entitled to charge the expenses against 
the estate. 

**(7). Credit entry of one rupee only on the 
4th February from Ram Ugra Sing — This man 
stood surety for Sewbarat Panday, who em- 
bezzled Rs. 291 from the Receiver’s office and it 
w'as arranged that Ram Ugra Sing should pay 
Rs. 8 monthly to make up this amount. An 
explanation why only one rupee was reali.scd. 
The whole amount embezzled still remains due 
and Ram Ugra has also been dismissed. An 
inquiry should bo directed on this subject. 

“(8). Debit of Rs. 4,000 for Kidderporo taxes. 
It appears from the Kidderpore accounts that 
nearly Rs. 19,000 arc due from the tenants for 
unrealised taxes and that Rs, 9,791 are debited 
to the naih on suspense account for pleaders’ 
fees and taxes, yet the sum (Rs. 4,000) is paid 
out of the sudder office although the receipts 
from Kidderpore amount only to Rs. 3,053- 6- 3. 
An enquiry should be directed on this point, 

“ (10;. Thftt the compensation account is not 
embodied in this account but the balance only 
shewn. That if the compensation account be 
examined it will be found that large sums of 
money received on this account have not been 
paid to the parties under the order of 12th 
July 1886 but have been misapplied to the 
general purposes of the estate 

“ (11 ) That the suspense account shews a large 
sum of money, Rs, 11,004-15-6 ; of this amount 
Rs. 957 stand in the name of Girija Blioosan 
Mookerjee who retired from service some time 

ago, *> R®« 9»791-13 in the name 

of Lai Mohan Banerjee, nalh of Kidderpore, 
is pending for a long time and the said naih 
has been dismissed without rendering any 
accounts. 

“ (15) That the litigation expenses are very 
heavy and incurred without the sanction of the 
Court or consent of the parlies and should be 
disallowed. 

“ (16) That an account of the zemiudaries 
has never been filed by Mr. Caspersz, but if 
such account is taken it will appear that the 
estate has not been properly managed but that 
on the* other hand the estate has been pub to 
great loss by such management. 

“ (17). That I have inspected the zemindari 


accounts up to 1304 B. S., and the correspond- 
ence with the mofussil and I found 

** (a) that the average collections did not 
exceed 59 per cent, of the current rents but 
that in some cases not more than 7 per cent, 
was realised. 

“(6) That up to 1304 current arrears amount- 

ed to Rs. six lakhs 

**(r) That instalment bonds were entered 
into for payment of tlie amount due under rent 
decrees without any sanction of Court or con- 
sent of parties which became ultimately un- 
realisable and more than Rs. 20,000 were lost 

to the estate 

“(d) Tliat several instalment bonds were 
entered into with substantial talukdars of the 
estate for payment of the amount due under 
rent decrees (which could be realised at once 
after giving up interest), without any sanction of 
Court or consent of the parties, to the great 

injury of the estate 

“(f) That several taluks and under- tenures 
were brought by the estate in execution of rent 
decrees and 12 years were allowed to elapse 
from the purchase without taking any steps to 
take possession or re-settle the same and the 

estate has been put to great loss 

“ (ff) That rent decrees to the extent of 
Rs, 20,000 have been allowed to be barred by 
limitation. 

“ (i) That the said Mr. Caspersz .... 
sanctioned without leave of Court or consent of 
parties, a sum of Rs. 7,644-9-3 for the ex- 
penses of a criminal case under sec. 147, 
Cr. P. C., relating to certain plots of land in 
Madan Mollah, whereas the collections from the 
said Madan Mollah amounted to Rs, 186 on an 
average of 3 years.” 

As against Mr. Graham’s aocounts, the 
principal objections, besides some of 
those taken against Mr. Caspersz’ accounts, 
were : — 

“(8). The cheque for Rs. 100 debited to 
Messrs. Carruthers and Co. on the 17th Feb- 
ruary, should not have been debited as the 
cheque has not yet been delivered. 

“ (15). That if an account of the zemindaries 
be taken and an enquiry directed, it will be 
found that Mr. Graham has caused considerable 

loss to the estate 

** (16). That the ehota huti and lands apper- 
taining thereto in the District of Burisal were 
acquired by the Government under the Land 



226 


THB CALCUTTA WEEKLY <NOTE?. 


[VoL. V. 


COOMAB SaTTYA SaNKAB GaOSAli V. Banbb Golapmoneb Dsbbb. 


Acquisition Act. Under the award of the Land 
Acquisition Collector Rs. 11,767-2-9 were award- 
ed as compensation, but the Collector reduced 
the amount to nearly half of it and served 
notice upon the Receiver for the time being, 
Mr. CaspersK to accept the amount but the 
said Mr. Oasperss declined to accept the amount 
and asked the matter to be referred to the 
civil Court for ascertaining the valuation Mr. 
Graham . . . , . accepted the Collector’s 

award without any sanction of Court or consent 
of the parties, received payment of the said 
amount and put the estate to the loss of nearly 
Rs. 15,000 as the proper price of the said 
building and land would have been not less than 
Rs. 20,000. 

**(17) That soon after the appointment of 
the said Mr. Graham his attention was called 
to the fact that there were large sums of com- 
pensation money for lands acquired by Govern- 
ment for the Kidderpore Wet Docks in the 
hands of the Receiver which have been misapplied 
for the purposes of the estate but which ought 
to be paid to the parties in accordance with 
the order of 12th July 1886, but the said Mr. 
Graham refused to comply with the said request 
or to set the compensation account right. • . . 

*S18), That the said Mr. Graham has himself 
mixed up the compensation fund and the general 
fund. 

“ |20>. That the said Mr. Graham by dismiss- 
ing the miih of Kidderpore instead of suspending 
him and taking accounts from him and by accept- 
ing the resignation of the dcwan without taking 
an account from him of bis dealings with the 
estate has caused great injury to the estate 
especially as the said deivan received large sums 
of money as nuzzur while in the mofussil, bonuses 
for granting time to judgment- debtors for instal- 
ments granted to them, for settlements made by 
him, which sums have not been credited to the 
estate. 

21. That the said Mr. Graham grant- 
ed two months’ time to to pay Rs. 1,200 due 

from him on the two decrees for arrears of rent 
and gave up nearly Rs. 500 for interest due on 
the said decrees, and ordered instalments to be 
entered into for the payment of the decretal 
amount, all of which, your Petitioners are advised 
andveril, believed, the said Receiver had no 
power to do without tWe sanction of this Hon’ble 
Court. 

“28. That the said Mr. Graham has without 
^eavp from the Court or consent of the parties 


compromised suit No. 505 of 1899 pending before 
the second Munsif’s Court of Alipur wherein 
Tarapodo Ghose was the Plaintiff and he was 
the Defendant for the removal of a wall, after 
putting the estate to the cost of over Rs. 500 
in defending the same. In this case no leave 
was obtained from the High Court to bring this 
suit against the Receiver 

'“31, That the said Receiver ordered 

payment of Rs. 150 to the officers of the Road- 
cess Department to hush up inquiries about the 
false return filed by the estate and caused a loss 
of the said amount to the estate. ’’ 

The rest of the objeotioos dealt prln- 
oipally with the management of the 
zemindaries by the Receiver. Both Mr. 
Caspersz and Mr. Graham filed affidavits in 
reply, but it is not necessary for the pur- 
poses of this report to set them out here. 

A 

Garth and C. R, Da$ for the 

Plaintififs. 

Mr, S. P, Sinha and Mr. C. R, Das for 
the Defendants, Rini Golapmonee Debee, 
Suttya Sri Ghosal and Suttya Mohan 
Ghosal. 

Mr. A. Chau ihuri for Dakhina Mohan 
Roy. 

Messrs. Hill and ChaJeravarti for Mr, 
Caspersz. 

Messrs. Jackson and Knight for Mr, 
Graham. 

The other parties appeared by their 
respective Attorneys. 

The JuDOMBNT OP THE CouRT was as 
follows : — 

Sale, J. — The question which arises 
upon this application is as to whether 
certain accounts filed by two Receivers 
appointed in this suit should be passed. 
Certain exceptions have been filed to the 
accounts submitted by the Receivers and 
the question is whether these exceptions 
are well founded. The faots shortly are 
these. The estate in question Is a ver^ 
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large one and oonalsts mainly of four 
large zemindarls situated In the mofussll. 
I believe there are properties in Calcutta 
belonging to the estate but no question 
arises as to these. Very many years 
ago certain members of the family in> 
terested in the estate were appointed 
Keoeivers. Subsequently they retired 
from that position and Mr. Fergusson, 
an advocate of this Court, was appointed 
Receiver in their place. That was in 
1878. From that time to this there 
have been from time to time Receivers 
appointed all of whom have been advo- 
cates of this Court, and they have filed 
their ^ accounts every six months and all 
such accounts have been passed, I think, 
without any exception being taken there- 
to. I think this is the only occasion 
when exceptions Jbave been filed to the 
Receiver’s accounts. It appears that 
Mr. Caspersz was appointed Receiver in 
the place of Mr, Dunne in 1893. He 
continued as Receiver till 1899 and 
passed his accounts at intervals in the 
ordinary way. He was leaving the 
country in that year and proposed that 
Mr. Graham should be appointed to act 
for him during his absence from the 
country. He obtained the consent of 
all parties to this proposal and Mr. 
Graham was appointed Receiver in March 
1899. Mr. Caspersz returned to this 
country in September of that year and 
proposed to take up the appointment 
vacated by him. That was objected to 
by the parties. Mr. praham was not 
anxious to continue and asked to be 
relieved of his duties. That also was 
objected to. The result was Mr. Graham 
at the suggestion of the Court, continued 
to act as Receiver, but shortly after- 
wards finding that the parties persisted 
in maintaining a hostile attitude he was 
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compelled to make an application to the 
Court for his discharge frond the office 
of Receiver and he was accordingly dis- 
charged in the month of March of 1900. 

In the meantime steps had been taken 
to oppose the applications of these gentle* 
men to pass their accounts. The first 
account objected to Is that of Mr, 
Caspersz which covers the period of six 
months from August or September 1898 
to the end of March 1899. It appears 
that this account was filed In the or* 
dinary course and remained for months 
without any objection being taken to it. 
It is said that during the period Mr. 
Graham acted as Receiver, the parties 
obtained inspection of certain mofussil 
accounts and that from the information 
obtained thereby, they became aware 
for the first time of certain errors and 
omissions which necessitated objections 
being filed to the accounts both of Mr. 
Caspersz and Mr. Graham. I do not 
believe that these so-called discoveries 
have anything to do with the filing of 
these exceptions. 

The matter supposed to be discovered 
are matters of which the parties must 
have had general knowledge for years 
past. They may not have known of oer* 
tain particulars disclosed in the accounts 
inspected but the principle and methods 
adopted by the Receivers in rendering 
their accounts which are now so strongly 
objected to must have been known to 
the parties for a long course of years* 

The question now is whether these n* 
ceptlons disclose any real or just ground 
for refusing to pass the accounts which 
the Receivers have filed. I propose to 
deal with the exceptions to the accounts 
filed by both Receivers at one and the 
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same time, as what I have to say will 
apply to both sets of exceptions equally. 

There is first a general ground of ex- 
ception taken to these accounts and that 
is that they do not cover the whole ex- 
tent of the liability or accountability 
of the Beceivers, inasmuch as they do 
not include the mofussil accounts of the 
estate. It seems to me this is not 
strictly speaking a matter of exception 
to the accounts filed. The only question 
which properly arises on an application 
by a Beceiver to pass his accounts is as 
to the items of the particular account 
and involves the inquiry whether all 
his collections, made on behalf of the 
property of which he is the Beceiver, are 
duly entered in the accounts, and next 
whether all his disbursements are pay- 
ments properly made in respect of the 
estate of which he is the Beceiver. These 
are the only matters which can be con- 
veniently dealt with on an application 
to pass accounts. But it by no means 
follows that a Beoeiver’s liability is to 
be restricted to matters shown upon his 
accounts. If there is any liability attach- 
ing to the Beceiver other than that 
which appears on the face of the accounts 
the proper course is to sue the Beceiver 
for the purpose of establishing that 
liability. It is impossible on an applica- 
tion to pass a Beceiver’s accounts to go 
into serious questions with regard to his 
liability and responsibility, which are 
really not dependent upon the accounts 
filed by him, but arise independently of 
his accounts. Questions of this sort can 
only be satisfactorily dealt with by suit. 
There is, moreover, but little doubt as 
regards the question what the liability 
of a Beceiver really is. That liability 


is defined in sec. 603, Civil Procedure 
Code, and is also explained by Farran, J., 
in Balaji Narain Patvardhan v. Ram 
Chandra Govind Kanade (1), The Be- 
ceiver is responsible for all properties 
which came into his custody or manage- 
hient and he is responsible not only for 
actual sums received by him but for 
those which might have been received by 
him but for his wilful neglect and default. 
It is unusual and improper to raise 
questions with regard to the soundness 
or prudence of the system of manage- 
ment adopted by a Beceiver or to seek 
to charge him for wilful default or negli^ 
gence on an application by him to pass 
his accounts. These are not matters 
which can be disposed of in the shape of 
exceptions to accounts. Applying these 
tests to the several exceptions which have 
been filed to the accounts submitted by 
the Receivers, it appears that not a single 
one of these exceptions can be supported 
as a proper exception to these accounts. 
In not one of them is the objection taken 
that the Beceiver has received any sum 
which he has not properly credited, nor 
is there a single exception which charges 
that any payment or disbursement appear- 
ing in the accounts either has not been 
made by him as a fact, or, if made, was 
not made* for the purposes of the estate. 
If any such questions had been raised by 
the exceptions, and it appeared there was 
substance in the dispute, it might have 
been necessary to refer such dispute or 
disputes for enquiry. But after a long 
hearing and careful examination of the 
matters raised by these exceptions all 
I need say is that there does not appear 
to be one which has either been estab* 
(1) I. L. R. 19 Bom. 660 (1894). 
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lished or which would justify a reference 
for further enquiry. 

Iq substance the exceptions consist of 
objections more or less specific to the 
mode of management adopted by the 
Receivers. 

Certain of them allege misconduct of* 
the Receivers in respect of the estate 
property as regards alleged improper 
compromises of claims or suits. 

Another class of exceptions complain 
that Receivers have sanctioned methods 
on the part of the naihs or other em- 
ployes of the estate which are not 
justifiable. 

It is said also that instalnoent bonds 
have been improperly taken by the naihi 
for a consideration with the object of 
giving time to the debtors to pay their 
debts and also tha( nuz^Airs have been 
received by various employ 03 of the 
estate and have not been credited. It 
is suggested in respect of all these 
matters that the management by the 
Receivers has been at fault and has caused 
loss to the estate. I do not understand 
it to be suggested that the Receiver is 
personally responsible in respect of bribes 
which the employes of the estate have 
received.* 

But I am asked that an enquiry should 
be directed on these allegations for the 
purpose of establishing the fact that the 
management by the Receivers has not 
been beneficial to the estate All I need 
say is that there is nothing in the evi- 
dence to show that the Receivers are in 
any sense personally responsible for the 
mah practices of the servants of the 
estate which are complained of, and even 
if a primd fade case of responsibility on 
the part of the Receivers had been made 


out, it seems to me that an enquiry of 
this sort would be foreign to the purposes 
and scope of the present application. 

I think therefore all these exceptions 
must be disallowed, but I should like to 
make some observations upon a matter 
which rises only incidentally upon these 
exceptions, but has been made the subject 
of considerable argument, and that is 
the objection to the effect, that the 
accounts filed by the Receivers are im- 
properly confined to sums that have 
come into their own hands and their 
dealings therewith. 

It is urged that in these accounts of 
the Receivers there is no account included 
of the mofussil collections made by the 
employee of the estate and it is contended 
that a Receiver’s accountability extends 
to all these collections whether they 
came to the Receiver’s hands or not. 
My difficulty In respect of this argument 
is that I do not see how a question of 
that sort can be determined upon an 
application to pass accounts. It might 
have been necessary to adopt one or 
other of the following courses : to post- 
pone the passing of these accounts 
until the question of the Receiver’s 
liability has been established by suit, or 
to pass the accounts reserving the right 
of the parties to establish any claim they 
may make against the Receivers in a suit 
properly framed for the purpose. 

I do not think it necessary to take 
either of these courses. No suit has 
been instituted in respect of this matter 
although the parties have had months 
to consider what they are pleased to call 
their discoveries, and in the next place 
before I can take either of these courses, 
I must see if any real primd fade ground 
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of aooountabllity was made out against 
the ReceiFers in respect of this matter. 
It seems to me that the evidence now 
adduced entirely contradicts the alleged 
accountability. It is quite clear that 
the Receivers from the first disclaimed all 
responsibility in respect of sums other 
than those directly remitted to them 
from the mofussil. That position was 
taken by the Receivers from the very 
first, and there can be no stronger evi- 
dence of this fact than this, that from 
1878, twenty two years ago; accounts of 
the Receivers filed in this Court have 
been confined to sums actually received 
by them and this has been done with the 
approval and sanction of the parties and 
of the Court. 

The Receivers have not included in 
their accounts the mofussil collections by 
the servants of the estate, and for this 
very good reason, that the parties objected 
to the Receivers having any control over 
the mofussil colleotions, From time to 
time one Receiver after another has point- 
ed out the difficulty which arises in 
respect of the management of the estate 
by reason of all mofussil collections not 
being permitted to come to their hands 
and on one occasion an application was 
made on the part of the then Receiver that 
he ought to be allowed out of some large 
funds then available to form a reserve 
fund for paying Government revenue and 
it was pointed out that if that was done 
it would enable the Receiver to undertake 
the responsibility of paying Government 
revenue and of making all mofussil 
collections. But as usual, in the history 
of this suit, when any course has been 
suggested by the Receiver for the benefit 
of the parties, It Is strongly objected to 
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by them. They preferred the old system 
that the Receivers should have no control 
over the naibs, that the naibs should make 
all local colleotions and disbursements 
including the payment of Government 
revenue and how, on the face of this, the 
present Applicant and his supporters can 
urge that the Receiver is responsible for 
the acts of the naibs I fail to understand. 
The Receiver can only be responsible for 
mofussil colleotions if he is in a position 
to exercise control over them. But here 
the parties Insist upon the accountability 
of the Receivers and at the same time 
object to put them in a position to 
exercise effective control. 

There is a great deal in Mr. Garth’s 
argument with which I entirely agree. 
I agree that the system adopted with 
regard to the manAgemeiit of this estate 
was unsound and could only result in 
loss to the estate and that so long as it 
continued, anything like good manage- 
ment was impossible. I also agree that 
because this system has been adopted 
till now, there is no reason why the 
parties should not be at liberty to put 
an end to that system. There is nothing 
so far as I know, to prevent the parties 
taking the management of the estate 
in their, own hands, or if they prefer the 
Receiver to remain In possession of the 
estate, to propose a scheme which would 
enable him to be responsible for the 
payment of Government revenue and the 
receipt of all •mofussil collections. But 
knowing as I do the history of this estate, 
1 think it is safe to predict that, if any 
such application is made by one party, 
it would be opposed by all the relt. If 
the parties would only agree to take the 
management .of the estate upon them- 
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selves, it would relieve the Court of a 
oonsiderable burden and enable the 
parties to gratify their own wishes and 
ideas as to the proper management of 
the estate, I should be happy to assist 
the parties in following out any suoh 
course of action. 

It is quite a different thing to raise 
all these objections, which In my opinion 
are utterly unreal and unsubstantial and 
devoid of good faith, to the management 
of the Receivers and upon an application 
of this sort. 

Under these circumstances It seems to 
me that the applicant has failed to show 
that prtmd facte ground exists for sup- 
posing that the Receivers are liable for 
anything except that which appears in 
their accounts. I express no opinion 
whether this finding will affect in any 
way any issne which the parties may Feek 
to raise by suit as to any larger account- 
ability on the part of the Receiver. 

I must disallow all the exceptions, and 
I pass the accounts filed and direct that 
the applicants who filed exceptions do 
bear and pay their costs and pay the 
Receiver’s oosts. The Receivers will be 
entitled to their costs as between attorney 
and olient.^ 

Mr, Knight asks that the sureties be 
vacated. • 

Thb Court. — Yes. 

Mr, A Chaudhuri submits that the 
applicants should pay his oosts. 

The Court. — 1 do not see my way to 
allow that. 

Mr, Knight aeks for costs as of a 
hearing. The suit was placed on the 
perf-mpfory list and treated as a hearing. 

Mr. C. B. That was at their 

retjuest and to suit their pouveuiepce. 


Mt\ N. C. Bose , — I do not see why It 
should be treated differently. 

Thb Court. — I do not see my way to 
direct costs on scale 2. 

Mr* Knight — The share of Mr. N. C. 
Bose’s client is under attachment ; Messrs. 

• Carruthers’ client’s shares are also under 
attachment and Mr. Garth’s clients are 
insolvents. Costs should be paid out of 
the fund in Court. Receiver has to pay 
monthly sums for maintenanoe, our costs 
should be paid out of that 

Mr, C, R. If there are any 

funds in the hands of the Receiver they 
can execute the order by attachment. 
The Receiver is not the Receiver now. 
He Is not in poBsession. 

The Court. — I will give the present 
Receiver liberty to pay the costs sanc- 
tioned and debit the same to the shares 
of the parties who have filed excepM*oiis. 
Certified for counsel. 

Mr, M. M, ChatUrjee . — Does your 
Lordship make any* order as to my costs. 

Thr Court. — N o. 

Mr, N, C* Boh, — As regards the costs 
of the other parties there will be a 
general taxation of our costs. 

The Court. — Yes. 

Bahu Bhuhan Mohan Attorney 

for some of the Plaintiffs. 

Mr, N, C, Attorney for the 

Plaintiff S^ttyabadi Ghosal. 

M(rg%rg, Carjuthtrs <k Oa, Attorneys for 
some of the Defendants. 

Meggrg. Dignam <fk Co , Attorneys for 
Mr. Graham. 

Messrs, Sanderson & Co., Attorneys for 
Mr. Caspers z. 

Mr, A, H. Gillonders, Bahus M, M, 
Chattel fee and Bhnpendro, St% Ghosa for 
some of the other parties. 

S. R. D. Eooceptions disallowed. 
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Appeal prom Appellate Decree 
No, 1479 OF 1S98. 

Sheo Pbrshad Singh, 
Defendant, Appellan^, 

V, 

Babu Tiluk Singh, 
Plaintiff, Respondent. 

Mortgages^ prior and subsequent — Redemp- 
tion — Right of pwr chaser at a prior mortgage 
sale to redeem a purchaser at a subsequent 
mortgage sale. 

Where the Plaintif purchased certain 
properties at two mot tgage sales, and the 
Defendant purchased a portion of the 
same pf operties at a prior mortgage sale, 
and the Defendant wxs not a party to the 
decrees in execution of which the plaintiff 
purchased, and the Plaintiff wxs not a 
party to the decx ee in execution of which 
the Defendant purchased : 

Held — That the Plaintiff pw chased 
the mortgagee's rights and the equity of 
redemption in the remainder of the pro- 
perty which was not covered by the De- 
fendants decree ; and that the Defendant 
was entitled to redeem the Plaintiff by 
paying off the proportionate amount of 
the Plaintiff^ s mortgages due on the pro- 
perty purchased by him ] and that if 
the Defendant failed to pay as afore- 
said, the Plaintiff would he entitled to pay 
off the Defendant by paying into Court 
the amount paid by the Defendant for the 
property. 

This was an appeal preferred on the 
28th Jaly 1898, against the decree of 
Babu Dwarka Nath Mltter, Subordinate 
Judge of Sarun, dated the 13th of April 
1898, preferred on appeal from the deci- 
sion of Babu XJmesh Chandra Sen, 
Munslf of ChaprP, dated 23rd July 1897. 

The facts of this case so far as they 


are material for the purposes of this 
report are as follows : 

The Plaintiff purchased certain pro- 
perties at two sales in execution of two 
mortgage decrees obtained by him, the 
dates of the sales being 7th August 1889 
and 6th September 1892. The Defendant 
purchased a portion of the same pro- 
perties at a sale in execution of another 
mortgage decree obtained by him, the 
date of the sale being 12th June 1889, 
The Defendant was not made a party to 
the Plaintiff^s two suits nor was the 
Plaintiff made a party to the Defendant's 
suit. The Plaintiff brought the present 
suit to have it settled upon what terms 
the Defendant was to redeem him and 
keep the property, and praying •that if 
the latter did not pay him off, he might 
be allowed to pay off the Defendant and 
take the property. The first Court dis- 
missed the Plaintiff^s suit on the ground 
that he was a mere henamidar. On 
appeal, the Subordinate Judge set aside 
the first Courtis decision and decreed the 
suit, directing the Defendant to pay to 
the Plaintiff within three months the 
proportionate amount of the purchase- 
money which the Plaintiff paid for the 
portion of the mortgaged property that 
was purchased by the Defendant^ failing 
which payment, the Plaintiff would be 
entitled to redeem the Defendant and 
get possession of the property. The 
Defendant appealed to the High Court, 

Babu Jogendra Chandra Chose for the 
Appellant. 

Moulvie Mahomed Yusuf and Babu 
Dwarka Nath Mitter for the Respondent, 

The Judgment of the Court was as 
follows : — ^ 

The suit out of which this appeal 
arises was one brought by a purchaser at 


Rampini, J. 
Pratt, J. 
1900. 
11, July. 
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two mortgage sales against a purchaser 
at a prior mortgage sale to have it 
settled upon what teims the latter was 
to redeem him and keep the property, 
and praying that if the latter did not 
pay him off, as ordered, he might be 
allowed to pay off the Defendant and 
take the property. 

The Defendant strenuously contended 
that the Plaintiff was a mere henamtdar 
and could not sue at aW The Munsif 
held that this was the case and dismissed 
the suit. 

On appeal fho Subordinate Judge held 
that this was not the case. He accord- 
ingly gave the Plaintiff a decree direct- 
ing the Defendant to pay to the Plaintiff 
wfthin three months the proportionate 
amount paid by him for Beni Singh’s 
8*pie share in Mirzapore, the property in 
dispute, failing which j)ayment, the 
Plaintiff was to be at liberty to pay int? 
Court tlie amount of Rs. 201 paid by 
the Defendant for the property, on 
doing which the Plaintiff would be entitled 
to have his name registered as owner of 
the property. 

The Defendant appeals. On his behalf 
it has been contended that the Subor- 
dinate Judge had no right to record the 
e violence of Beni Singh y that the De- 
fendant should be alloived to redeem the 
Plaintiff by paying, not a proportionate 
amount of the purchase-money paid by 
him but a proportionate amount of the 
amoui^ of his mortgages. 

We need not say much about the first 
of these grounds: ^ The Subordinate 
Judge^s action in taking the evidence of 
Beni Singh is warrantable by the provi- 
sions olisec. 568, C. P. C. We cannot 
• interfere with his finding that the Plain- 
tiff is not a benamidar. 


The Appellant’s second plea raises a 
more difficult question. It is not easy 
to see what are the equities in this case. 
But on the whole we think the AppeL 
lant's plea must prevail. The Plaintiff 
when he sued the mortgagors did not 
make the Defendant, whose mortgage was 
then in existence, a party to the suit. 
The Defendant purchased the equity of 
redemption before either of the sales at 
which 4he Plaintiff purchased and before 
the date of the Plaintiff’s second decree. 
All the proceedings taken by the 
Plaiutift’ including the sales at which the 
Plaintiff purchased are consequently of 
uo effect as against him. When the' 
Plaintifl’ purchased the equity of redemp- 
tion in property in dispute, at the 


sales in execution of his two decrees it had 
already passed to the Defendant. So 
what the Plaintiff purchased and paid 
for was the mortgagee’s rights and the 
equity of redemption in the remainder 
of the property not covered by the 
Defendant’s decree. It is true the De- 


fendant’s decree and consequent sale were 
of no effect as against the Plaintiff as 
he was not made a party to the Defend- 
ant’s suit, but his only right would seem 
<1 to be to i^edeem as mortgagee. 

In these circumstances, we must modify 
the decree of the Subordinate Judge and 
direct that the Defendant do pay off the 
proportionate^ amount of the Plaintiff’s 
mortgages due on the property purchased 
by him. Failing payment by the De- 
fendant within three months, the Plaintiff 
will be entitled to pay off the Defendant 
by depositing Rs. 201 as greeted by the 
Subordinate Judge. 

The appeal is to this extent decr^ 
with costs in proportion. * 

E. C. B, D€cr ^0 modified. 



THE CALCUTTA WEEKLY NOTES. 


m 


[VoL. V. 


[OIVXL APPELLATE JXJEISBIGTION.] 

Appeal from AppeClate Decree 
Nos. 1712 ANT) 1788 op 1898. 

Fazlar Rahman Chow- 
DHRT, Plaintiff, 
Appellant, 

Raj Chunder Sen and 
others, Defendants, 
Respondents. 

Possesdionf siiit for-^ Previous suit on the 
basis of possession without title^ dismi^al of 
— Dispossession by Plaintiff in the previous 
suit — Previotts decree^ of— Title ^ want 

of of Plaintiff in subsequent suit. 

Defendants brought a suit in IS 86 for a 
declaration of their title and to recover 
possession of the lands in suit against the 
Plaintiff', The suit -was dismissaf De- 
fendants having failed in that suit to 
prove their title. Defendants subsequently 
dispossessed the Plaintiff in 7890; and 
Plaintiff instituted the present suit in 
1896 hut could not prove his title : 

Held — 2'hat the effect of the decree in 
the previous suit was to declare as against 
the present Defendants^ that Plaintiff" s 
possession was lawful, and such being the 
case and the Defendants being ivrong-doers 
and having no title, the Plaintiff in the 
present suit, on the basis of the deci'ee in the 
previous suit and his previous lawful 'pos-^ 
session, is entitled to recover possession if 
the lands are the same. 

NisuChandGaita Sl oiis. v. Kanchiham 
Bagani (3), Gobind ChundIr Kondoo & 
ORS. V. TaRUK ClIlTNDKR BoSE & ORS. (2), 
Ismail Ariff V. Mahomed Gnous(l) dis- 
tinguished. 

There were #wo appeals preferred on the 

(1) I. L K. 20 Cal. 834: s. c. L. II. 20 

I. A. 99 (1898). 

(2) I. L. H. 3 Cal 145 (1877). 

(3) 3 C. W. N. r>C8 (1899). 


Ameer Ali, J. 
Brett, J. 
1900. 

26, July. 


23rd of August 1898, against the decree 
of G. Gordon, Esq., Officiating District 
Judge of Zillah Chittagong, dated the 
30th of April 1898, reversing the decree 
of Babti Prankrishna Biswas, Munsif of 
Fatickchary, dated the Slst of May 
1897. 

The two suits out of which these 
two appeals arose were brought by the 
Plaintiff for recovery of possession of a 
plot of land which the Plaintiff claimed 
as a part and^|)arcel of his taluk Amina 
Bibi and Noabad jote No. 14, The lands 
witli respect to the suit out of which 
appeal No. 1788 arose relates to one 
gunda of the south-eastern portion of 
the plot and the other appeal relates 
to the remaining portion. The Plaintiff 
brought two suits instead of one as 
the one gunda of land above-mentioned 
was held by Defendant Makar Ali and 
Latu as tenants under the zemindar 
defendants Raj Chandra Sen , and 
Buiigshi Mohon Sen, while the remain- 
iiig portion was in the khas possession of 
the Sen Defendants. Tn 1886, the Sen 
Defendants were said to have sued the 
Plaintiff for possession of this very land 
on the allegations that it 'belonged to 
their taluk and the suit was dismissed 
^up to the High Court. The Plaintiff 
relied on this decree as entitling him to 
eject the Defendants. The Defendants 
Nos. 1 and 2 being unsuccessful in the 
suit brought by them were alleged to have 
wrongfully trespassed into the house 
erected by the Plaintiff in the mofith of 
Jaista of 1252 Maghi. 

The facts of the previous suit as well 
as the reasons for its dismissal will 
appear from the judgment passed on 
appeal in that case by the first appellate 
Court which was as follows : — 

The subject-matter of the suit giving rise to 
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these two appeals is 9.1 guudas. The Munsif 
has given the PlatutilTs a decree tor 1 gundas 
odd and dismissecl their claim for the remainder. 
The Plaintiffs have appealed iu respect <»f the 
latter ; the ^)6fendantB in respect of the former. 
The Plaintiffs claim that the land ap|wtains to 
their taluk which became their property under 
a decree they obtained against the heirs of one 
Mobamk Ali iu 1883 or 1884 in a foreclosure 
suit. The 1st Defendant claims that tlie land 
appertains to the taluk No. 120572 ^ which he 
purchased in October 1884 upon its being sold 
for arrears of revenue upon default being made 
by the aforesaid heirs of Mobaruk Ali and their 
co-sharer. The question is to which taluk does 
the disputed lanl^ appertain, to that alleged by 
the Plaintiffs or that alleged by Defendant. 
And this question has very wisely been narrowed 
down by the parties |p the point, as t>aft and 
parcel of which taluk was the land measured 
at the survey of 1200 Maglii and this has been 
the only point argued in tIHs Cmirt. 

1 do not think that it . is shown that the dis- 
puted land appertains to any of the dttfjs 
alleged by Uie Plaintiffs. * ★ * * ★ 

* * The survey was conducted in the most 

uuscieiftific and rudest manner. It wuuhl be 
impossible to identify by means of it such a 
small (piautity of land as is involved in the 
present suit, independently of landmarks, ami 
such marks are nut available in tlie present 
suit fur more reasons than one. The burden of 
proof lay upon the Plaintiffs and they have not 
discharged themselves of it. The judgment of 
the Munsif is set aside iu so far as he has decreed 
any portion of the claim iu favour of the Plain- 
tiffs; the appeal No. 525 is dismissed ; the appetd 
No. 537 is decreed, and it is ordere<l that the 
Plaffitiffs* suit be dismissed and Plaintiffs- Appel- 
lants do pay Defeadants-Kespondeuts their 
costs inhoth Courts. The 4th May 1888. 

On appeal the High 6ourt dismissed 
the appeal by its judgment, dated 13th 
May 1889. 

The Mimsif decreed the present suits 
and remarked as follows at thb end of 
the Judgment : — 

What iif* the effect of the former decree dis- 
•misdikg the Defendant's suit against the present 
Pkinltf? The 6th iksue is not very liappiJy 
warded for there can be no estoppel by conduct. 


What was cvitlently meant by that issue is, 
whether the Plamttft is entitled to recover 
2>os3e»siou on the strength of that decree. 
What decided in the case was that the then 
Plaintiffs, the present Defendants, had failed to 
prove their title to the land and their suit was 
accordingly dismissed. Nothing was then decid- 
ed as to the title of the iwosent Plaintiff. The 
decree therefore is no evidence of Plaintiff’s 
title but only of the al>seuco of Defendants* ^ 
title to the land. Sec. 13 of the Code of CivU 
Proce<lure has therefore uo application to the 
present case and the question of Plaintiff’s 
title is not i*vs judicata though the decree is 
conclusive evidence of the fact that the present 
Defendants -have no title to the land. But 
nevertheless, 1 think the Plaintiff is entitled to 
succeed. I admit that in a suit for ejectment, 
the Plaintiff must succeed by the strength of 
his own title ajid not by the weakness of Defend- 
ants*. But the circumstances of the present 
case aie peculiar. Here we find the Plaintiff 
is in quiet possession when the present Defend* 
ants sue to eject him. The Court refused to 
allow him to do this and then he took the law 
in his own hands and turned the Plaintiff out. 
It wouhi bo contrary bo public policy to allow 
him to do this and sHUction this wTongful act 
on his part. It wouhi be holding out a pre- 
mium to lawlessness if a Plaintiff after losing 
his case is allowed to turn the Defendant out 
by force and then call on him to prove Ins title 
when that Defendant sues to l>e restored to 
possession. A p(‘rs(jn iu complete possession 
is entitled to be protected against a trespasser 
who has no sort of title or interest in the land. 

In the case of Ismail Arif and Mahomed Ghoua 
(20 Indian Law Reports, Calcutta, 834), their 
Lordships ^f the Privy Council held that posses- 
sion is sufficient evidence of title as owner as 
against a wrong-doer and that it is just and 
proper that a person iu possession should be 
able as against a person who has no title and is 
a mere wrong-doer to obtain a declaration of 
title as owner and an injunction to restrain tho 
wrong-doer from interfering with his possession. 
Here the case is much stroi^ger. The Court 
refused to eject the J^laintiff and confirmed, 
so to speak, the Plaintiff’s possession and then 
the Defendant took the law in, his own hands 
and did what the Court refused to allow him 
to do. It is manifestly intolerable that he 
should be allowed to do tWs and the Plaintiff 
is entitled to be restored to possession as against 
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a trespasser and a vTong-d^r, whom the Court 
refused to assist even though the PJaintiflf comes 
in to Court more than six months after dis- 
posse.'jsion. His previous possession is sufficient 
to create a presumption of title in his favour 
and entitle him to eject the Defendants. 

The District Judge, in appeal, dis- 
missed the suits and made the following 
observations : — 

The most important (question in the case is 
as to the effect of the f(»rmer decision. It 
apiDears to me that the decision of the lower 
Court cannot stand. Had the conduct of the 
Appellants been so intolerable as the lower Court 
imagines, the Jlespondoiit had abundant remedy 
not only under the Specific llelief Act but even 
in the Criminal Courts. As it was he did 
nothing for more than six years, although h® 
now says that dispossession was by a definite 
and hostile act such as the actual euleriug of 
his home by force. It appears to me that if a 
man waits for six years before resenting an act of^ 
this nature he must offer clear proof that he had 
title at the time when dispossession took ])lRce. 

The lower Court has not gone so far as saying 
that the decree in the former suit prove#’ tliat 
the Respondent had any title, in fact it has 
expressly stated that it is no evidence upon that 
point but it seems to imagine that it is evidence 
that he was in possession, I think that this 
view is wrong. No doubt an inference as to a 
man’s possession may be drawn from the fact 
that another has brought a suit to evict him, 
but I do not think that such an inference is 
strong enough to warrant ,a finding that there 
was actual possession of all the lands claimed. 

Even assuming that the Respondent was in 
possession of some portion of the landt and apart 
from the decree in question, after reading the 
evidence I find that the proof is as the learned 
Munsif has shown quite insufficient. 1 think 
that under tlie circumstaneos of the case the 
suit will have to be decided upon the title. 1 
do not know any authority for the proposition 
that if a man who has no title abandons or is 
deprived of his possession he can. recover except 
as against a mere trespasser the property which 
he has lost. The Appellants in the present case 
are not shown to be mere tretpassei’s and the 
ruling quoted by the Munsif has no application. 

I hold therefore that the Respondent having 
failed to i)rovc 1,1« utle, his suits must bo 
dismissed. 


The appeals are decreed with eosts. 

Plaintiff preferred this second appeal. 

BaUis Saroda Charan 3£ittet* and Hem 
Chunder Mitter for the Appellant in 
No.- 1712. 

Bahn llem Ckunder Mitier for the 
Appellant in No. 1758. 

Bahti Ak»hoy Kumar Banerjee for the 
Respond5iits. 

The Judgment of the Court was as 
follows : — ^ 

The Plaintiff instituted two suits in 
the Munsif’s Court to recover possession 
from the Defendants ei two plots of land 
from which he alleged he had been 
forcibly dispossessid by them in JaiSta 
1252 — 1890. His o^e was that he had 
purchased the land at an auction sale 
for arrears of revenue in 1247, 20th 

I 

October 1884, when the rights .of the 
previous owner Jakar All were sold, and 
that he obtained possession. The De- 
fendants brought a suit against him in 
188G (No. 294 of 188G) for a declara- 
tion of their title and to recover posses- 
sion. That suit was wholly dismissed in 
appeal, the judgment of this Court in 
second appeal being delivered on the 13th 
May 1889. , 

Defendants Nos. and 2 are the 
superior laudl6rds and the land claimed 
is said to appertain to the site of their 
Zemindar! cutchery building. Having 
feiiled in the suit the Defendants dispos* 
sessed the Plaintiff in 1890, and in con* 
sequence these two suits w^e instituted 
in 1896. 

The Munsif framed 4 issues irhieh 
the fourth is of importance in^^lbis^ 
appeal. It was as * follows: — the 
land identical with the land covered by 
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deoroe Ko. 297 of 1886 tuid are the 
Defendants estopped from disputing ikp 

Plaintiff’s title.” 

> * 

The deeisioD of the otlihr issues 
practically depended on the decision of 
this issue. The Munsif in an elaborate 
judgment found that the lands were 
identical with the lands claimed by the 
Defendants in suit No. 294 of 1896. 
That suit was however dismissed on the 
failure of the present Defendants who 
were then Plaintiffs, to prove their title. 
The title of the present Plaintiff was not 
found in that case to have been proved. 
On this account the Munsif held that 
sec. 13 of the Code of Civil Procedure 
could not b& held to apply nor the ques- 
tion of Plaintiff’s title be held to be 
res judicata between the parties. I'he 
Munsif, however, found that the decree in 
that case was conclusive evidence that the 
present Defendants have no title to the 
land, 'fhe present Plaintiff was then in 
poBsefrsion and the Munsif was of opinion 
that the Defendants could not be allowed, 
after losing their case for ejectment in 
Court to turn the Plaintiffs out by force, 

' and then to call on him to proye his 
title, when he sued to be restored to 
possession. }le held that the principle laid 
down by the Privy Council in the case of 
Imail Arif v. Mahmitd Ohous (>) ap- 
plied to this case, viz., “that lawful 
possession of land is sufficient evidence 
of right as owner as against a person 
who has no title whatever and who is 
a mere trespasser.” He held that the 
Defendants having failed to prove their 
-title in the preTiqps suit were in the posi- 
tion of ^tres|»a88er8 or wrong-doers when 

(1) I t. % 20 Cal, 831 1 8. c. L. R. 20 

^ |. AvOe (1S03). 


they dispossessed the Plaintiff and that the 
Plaintiff’s possession at the time of that 
suit and till dispossession was “ sufficient 
to create a presumptioti of title in his 
favour to entitle him to eject the Defend- 
ant.” He accordingly gave the Plaintiff 
decrees in both suits. 1'he Defendant 
appealed to the District Judge, who 
reversed the decrees of the Munsif and 
directed that Ijoth suits should be dis- 
missed. I’ho Plaintiff has appealed to 
this Court. As to the qtiestion of the 
identity of the lands in these suits with 
the lands which were the subject-matter 
of suit No. 294 of 1886 the District 
Judge docs not come to any definite 
finding. He, however, found that the 
Munsif was wrong in holding that Plain- 
tiff to support his title in this suit could 
set xip alone his possession at the time 
of the suit iu 1886 and on that, obtain 
decrees to eject the Defendants. He 
seems to have held that the Plaintiff* was 
bound to prove his title to all the lands, 
that the inference could not be drawn 
from the previous suit that Plaintiff w^as 
in actual possession of all the lands 
claimed, that Appellants in the present 
ease were not shown to be mere tres- 
passers and the ruling quoted by the 
Munsif has no application. He accord- 
ingly held ' that the Respondent having 
failed to prove his title, his suit must 
be dismissed. 

The arguments in this Court have been 
confined to the point whether, supposing 
the- lands in this suit to be identical 
with those claimed in suit No. 294 of 
1886,* the fact, that Plaintiff was then 
in apparent lawful possession of those 
lauds and the Defendants failed to 
establish their title to them, would entitle 
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the Plaiutilf in this suit, after subsequent 
forcible dispossession by Defendants, to 
obtain decrees for the ejectment of the 
Defendants as trespassers and wrong- 
doers, without at the same time other- 
wise proving his own title. In support 
of the appeal it is argued on the authority 
of tlie Full Bench Ruling in Oohind 
Vhumhr Koondoo and or 8, v. TarnJc 
Chnnder Bose -and ors. (2) that Defend- 
ants, having failed to prove their title 
in their previous suit, are barred from 
setting up the same title against the 
Plaintiff in this suit and tliat in subse- 
quently dispossessing the Plaintiff they 
acted as trespassers and wrong-doers arid 
that the principle laid down in the case 
relied on by the Munsif [Ismail Ariff v. 
Mahomed 0?u>ii8 (1)] would apply and 
that the Plaintifi'^s previous lawful posses- 
sion was sufficient evidence of his right as 
owner against them. In factthe Plaintiff’s 
suit is brought on the decree in the previ- 
ous case and on his previous lawful posses- 
sion as proved at the time of that decree 
and it is con tended that the Defendants can- 
not set up as against the Plaintiff’s claim 
their title which in the previous suit was 
held to bo invalid, even though since the 
decision of that suit they have contrived 
to obtain possession of the property. 

In opposition, the ruling in the case of 
Nisu Chand Oaita and ors, v. Kanchiram 
Bagani (3) is relied on. In that case 
it was held that in a suit against a 
trespasser to recover possession brought 
more than 0 months after the date of 
dispossession the Plaintiff must prove, 

(l) L L. H. 20 Cal. 834 : s. C. U H. 20 
I. A. 99 (1893). 

(‘2) 1. L. ll. 3 Cal. 145 (1877). 

(3) 3*C. W. N. 568 (1899). 


title : and mere previous possession for 
period short of the statutoiy period 
of 12 years cannot be sufficient for 
the purpdse. ifhe cases of Ismail Ariff 
v. Mohomed Ohous (1) and Nim Chand 
Oaita and ors, v. Kanchiram Bagani and 
ors, (3) are, however, to be distinguished 
from the present case. In the former 
case of Ismail Ariff v. Mahomed Ohous 
(1) the Plaintiff was in possession, and 
prayed for a decree declaring his right, 
and an injunction restraining the Defepd* 
ant from disturbing his possession, and 
the Privy Council held that he was 
entitled to the relief which he sought. 
If he had been dispossessed and had 
brought a suit under sec. 9 of the Specific 
Relief Act within 6 months he could 
have recovered possession even as against 
a person who might establish a better 
title. Their Lordships • of the Privy 
Council held that such being the case, 
it was only right and just tffat if he 
brought the suit before dispossession ho 
should be declared entitled to retain 
possession as against a mere wrong-doer, 
and should obtain an injunction restrain- 
ing the wuong-doer from interfereuce 
with his possession. In the case before 
us the Plaintiff is out of possession. In 
the case of Nisu Cltand Oaita and ors, 
V, Kanchiram Bagani (3) the Plaifitlff 
was out of possession and he sued to 
eject the Defendant on the basis of a 
previous possession which was for a 
period of less than 12 years and which 
did not its*elf give him an absolute title. 
It was held in that case that the Fliiinttf 
could not recover on^proof of a posses^ 

(1) I. L. R. 20 Cal. 884 : 8. a«L. R. 9^ 
1. A. 99 (1893). 

(3) 3 0. W, K. 568 (1899). 
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sioil which was insufficient to give liim 
title as he bad failed to bring a suit 
under sec. 9 of the Specific Belief Act 
to recover possession within 6 months 
after dispossession. The present case is 
totally difiPerent from this last case. 
Here no doubt the Plaintiff is out of 
possession, but he sues on the basis of 
the decree passed in the suit No. 294 
of 1886 Qoupled with bis previous 
lawful possession as found at the time of 
that suit. In that suit in 1886 the 
parties were the same, though the posi- 
tions they held as Plaintiff and Defendant 
were the reverse of those held by them 
in the present suit. In that suit the 
issue raised between the parties was 
whether the lands appertained to the 
taluk No. 1628 of the present Defendant 
(the then Plaintiff) as being included in 
the survey dags 5872 •and 6873 or 
whether they belonged to the taluk of 
the present Plaintiff (the then Defend- 
ant). The present Plaintiff was then in 
possession. It was held that the present 
Defendants had failed to prove that the 
lands in suit were included in the tvro 
dagB or that-they had any legal title to 
them or that they had any right to eject 
the present Plaintiff. Their suit was 
accordingly dismissed. Subsequently in 
1890 they forcibly dispossessed the 
present Plaintiff. When this suit* is 
brought by the Plaintiff to recover 
possession the Defendants set up, certain- 
ly as far as the greater part of the land 
is concerned, identically the ^ame title 
which it was found in the previous suit 
they bed failed to prove. In para. 12 of 
their Wktten statement they say, — “The 
¥nd appertains to dagn 6872 
pmauK excess of 


taluk No. 1528 named Mahomed Dawi 
Nazir. The question is whether the 
present Defendants w'ho are manifestly 
trespassers and wrong-doers can be 
allowed to set up, in opposition to the 
present suit of the Plaintiff to recover 
possession, a title which in the previous 
suit was held to be invalid in law, and 
whether they can compel the Plaintiff’ 
to prove his own title. We are of opinion 
that they cannot. So far as Defendants' 
title is Concerned to the lands covered by 
the previous suit the question is renj^idi- 
cata between the present parties. It has 
been judicially held that they have no 
title. Having no title they cannot rely 
on their own trespass to defeat the 
present suit. At the time of the pre- 
vious suit the present Plaintiff was in 
possession and the effect of the decree in 
that suit was to declare as against the 
present Defendants, that his possession 
was lawful. Such being the case and the 
Defendants being admittedly v^rong-cloers 
and having no title we hold that the 
Plaintiff’ on the basis of the decree in 
the previous suit and his previous lawful 
possession is entitled to recover possession 
from the Defendants of the lands covered 
by that suit, aud the Defendants hav(? no 
case against him. 

We are, therefore, unable to agree with 
the findings of the District Judge and 
sot them aside and his decrees. 

The District Judge has not attempted 
to decide the question which now becomes . 
the most important for decision, viz.^ 
whether the lands in the present suits are 
in whole or part identical with those 
covered by suit No. 294 of 1886. The 
two appeals must therefore be remanded 
to the District Judge for the disposal 
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of this question and for the decision of 
the appeal on the merits, having regard 
to the findings of this Court in this 
judgment. Costs to abide the result 

S* C. S. Case remanded* 

[CIVIL APPELLATE JURISDICTION ] 

Appeal from Appellate Decree 
No. 2313 OP 1898. 

\ Hari Dotal Singh Roy 
and others, Defendants, 
Banehjbe, J. App<3ilRRts, 

Brett, J. v, 

1900. Sheikh Samsuddin and 

11, December, another, Plaintifi”, and 
pi'ofoimia Defendant, 
Respondents. 

Civil Procedure Code {Act XIV of 1882), 
aece* 11, $1$ — Refunds of purchase mmey 
whm judgment-debtor has no saleable interest 
in the propm*ty sol d-^ Suit for such refund, 
wheth er main tain able — Remedy. 

Sec. SI 5 of the Code of Civil Procedure 
is not exhaustive and does not confine an 
execution purchaser to the S 2 )ecial remedy 
prbvided by that section and a suit lies 
under sec* 11 of the Code for a claim 
to get a refund of the pt'^'^ohase money 
when the judgment-debtor is found to have 
no saleable interest in the pi'operty sold* 

Munna Singh v* Gajaphar Singh (1), 
Kibhun Lal v. Muhammad Safdar Ali 
Khan (2), Pachayappan v. Narayana (3) 
referred to* 

This was an appeal preferred on the 
28th of Noveihber 1898, against the 
decree of Babu Mahim Chandra Ghose, 
3rd Subordinate Judge of Hughly, dated 
the 24th August 1898, passed on appeal 

(1) 1. L. K. 5 All, 677 (1883). 

(2) I. L. R. 18 All. 888 (1891). 

(3) 1. L. K. 11 Mad, 269 (1887). 


from the decree of Babu SSfis Cbandra 
Mukerjee, Munsif, 3rd Court of fiowrabt 
dated the 21st December 1897. « 

The facts of the case were as follows: — 
The Plaintiff, Sheikh Samsuddin, 
brought this suit, out of which thie appeal 
arose, to recover from the principal De- 
fendants, Hari Dayal Singh Boy and 
others, Rs. 600, being the amount of 
purchase money and compeniation, after 
setting aside a rent decree and sale, 
made at the instance of the principal 
Defendants, as fraudulent. The Principal 
Defendants alone appeared and pleaded, 
iufe7' alia, that the Plaintiff had no cause 
of action and that his suit for setting 
aside the sale and refund of purchase 
money was not legally maintainable. 
The first Court held that the Plaintiff 
had a cause of action and that the suit 
was maintainable and upon the findings 
arrived at, it gave the Plhintiff a modified 
decree for Rs. 480 with costs. On appeal, 
the Subordinate Judge dismissed the 
appeal,* holding that the suit was main- 
tainable. 

Against that decree the Defendants 
preferred this appeal and the principal 
point urged was that the lower Courts 
were wrong in holding that a regular 
suit was maintainable for refund of pur- 
chase money paid by a purchaser at an 
execution sale. 

Bobus Saroda Ckaran Mtiter and 
Sorojfihi Charan Hitter for the Appel- 
lants. 

Moulvii Serajul Islam for the Respond- 
ents. 

The Judgment of the Ootmt wee ^ 
follows ; — i> - ' 

In this apjieali wbieb iyae#s cml Cj| f 
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suit for refund of the purchase money 
paid by the Plaintiff^Respondent, on the 
ground that the judgment-debtor, whose 
interest was advertised for sale, had no 
saleable interest, two grounds have been 
urged before us on behalf of the Defend- 
ants-Appellants, first, that the lower 
Appellate Court is wrong in not allowing 
the question that the Plaintiff was a 
mere benamidar to be raised, and, second, 
that the lower Appellate Court is wrong 
in holding that a regular suit is main- 
tainable for refund of purchase money 
paid by a purchaser at an execution 
sale. 

As to the first point we are of opinion 
that the Court of Appeal below was (|uite 
right. The question of henami was not 
taken in the written statement, nor was 
it made the subject Of an issue, and it 
was not even raised in the memorandum 
of appeal before the lower Appellate 
Court. That being so, the lower Ap- 
pellate Court in our opinion* has rightly 
refused to allow the question to be 
raised. 

As to the second point, the argument 
is, that as there is a special provision 
in sec. '315 of the Code of Civil Proce- 
dure under which an auction-purchaser 
is allowed to receive back his purchase 
money when the judgment-debtor is 
found to have had no saleable interest 
In the property which purported to be 
sold, the auotion^purcbaser could avail 
himself only of that provision, and was 
not entitled to maintain a regular suit. 
Sac. 316, however, whilst it provides a 
simple and summary procedure by which 
tax atietion-purchaser, under circums- 
t<l|iass like the present, can recover back 
hIs pturdhase money, does not contain 


any provision barring a civil suit, such 
as we find in sec. 312, or sec. 244, of the 
Code. That being so, and there being 
a clear right in the auction-purchaser 
to claim refund of the purchase money 
in a case like the present, a right, the 
existence of which is recognized in sec. 
315 itself, we think a civil suit would 
lie under sec. 1 1 of the Code. 

It was finally contended that the 
questions arising in such a suit would 
come under sec. 244 of the Code. We 
do not see how that can be so. The 
question whether an auction-purchaser 
is entitled to receive back bis purchase 
money by reason of the judgment-debtor 
having no saleable - interest in the pro- 
perty sold can hardly be regarded as a 
question bejbween the parties to a suit. 

We should add that the view taken 
by the Court of Appeal below that the 
suit is maintainable is amply supported 
by authority. See Munna Singh v. 
Gajadhar Singh (1), Kishnn Lai v. 
Muhammad Safdar AH Khan (2), and 
Pachagappan v. Narayana (3). 

The grounds urged before us therefore 
both fail, and this appeal must conse- 
quently be dismissed with costs. 

Appeal dimined 

H. P. C. 

(1) I. L. R. 6 All. 677 (1888). 

(2) I. L. R 13 All. .S83 (1891). 

(3) 1. L. R. 11 Mad. 269 (1887). 



Ms . Tfete CAliCU'rtA 

* [APPEAL FROM ORIGINAL CIVIL 
JURISDICTION.} 

No. 2 OF 1900. 

' Choonbt Money 
Maolban, C. J. Bassee, Defendant^ 

Prinbbp, J. Appellant, 

Hill, J. ► v. 

1900. Ram Kinkub Butt and 
21, Beoember. another. Plaintiffs, 

, Respondents. 

Hindu Law — Hindu mother^ interest ofy on 
partition — Abatement of suit — Arbitrator — 
Valuator — Civil Procedure Code (Act XIV of 
188£)y sees, 506^ 6^2 — Decree upon award of 
valuator — Right to sue^ revival of 

Upon a partition^ ,D^ was allotted a 
ont’third share of certain premises as a 
Hindu mother, A suit brought by her 
to restrain Appellant^ who had purchased 
the iwodhirds share of the sons, from 
encroaching upon her teas compromised 
and hy consent an order purporting to he 
made wider sec. 606, Civ. P. C., was 
made referHng it to certain persons to 
settle the price of DJs share and interest 
in the disputed property, and directing 
that^ upon payment hy the Appellant to 
Dh attorney of the price so settled, D. 
do convey all her share and interest in 
the property to the Appellant. Aftei' the 
award as to the pi^ice, but before decree 
thereon, D. died leaving two sons, the 
present Respondents, who obtained an 
ex parte order reviving the suit in their 
names. They subsequently applied for a 
decree upon ihe^ award undet sec. 522, 
Civ, P. Code : 

Held — That the Older of reference upon 
the compromise gave D. certain fresh 
rights in respect of which the r^ght to 
sue sw'vives to her representatives, the 
present Respondents. 


WEEKLY tfOTiS |Tot. ‘V. 

Oakey & Sons v. Ballon (1),^ Jonib v* 
SiMBs (2), and Phillips v. Homprat (S) 
referred to. ' 

The persons to whom it was referred to 
settle the price of D.^s share were rather 
valuators than arbitrators and the order 
of reference cannot accordingly he re>^ 
*garded as one under sec, 506, Civ. P. C. 

In re Carus-Wilbon v. Greene (4) 
referred to. 

No decree on the award of the valuators 
can he made under sec. 622, Civ. P. C. 

This was an appeal from a decision of 
Ameer Ali, J., sitting as a Judge of the 
High Court in its Ordinary Original Civil 
Jurisdiction, dated the 13th June 1899. 

The facts of the case are shortly these : 
On a partition between the sons, the 
present Respondents, their mother Beno* 
moyee was allotted a one-third share of 
the property to be* held b^r her as a 
Hindu mother. Subsequently the shares 
of the two sons were purchased by the 
Befendant-Appellant. The present suit 
was instituted l>y Benomoyee to restrain 
the Befendant from encroaching on her 
portion of the premises and for damages^ 
The suit w^as compromised on the fol- 
lowing terms as set out in the petition 
of compromise filed by Benomoyee r 
‘‘That it has been arranged between the 
parties that this suit should be settled on the 
following terms, viz., tliat the Defendant shall 
buy the Plaintiff’s share and interest in the 
disputed property at a price to be settled by 
Babu and Babu as arbi- 

trators, and in case of difference between them, 
the question of the price is to be referred to the 

umpirage of ?.? whose decision Will be 

final and binding on both parties. 

“That upon payment by the Defendant to 
the Plaintiff’s attorney of the sum to be fixed 

(1) sL. R. S6 Ch. Div. 700 (X887). ^ 

(2) L. R 48 Ch. Div. 607 (U90). 

(8) li. R. 24 Ch. iJiv. 489 (1888). 

(4) h. l\. 18 Q. B. Div. 7 (1886). 
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by 0aid arbitrators or ths umpire^ as the case 
tttay be, the Plaintiff will convey all her share 
and right in the said property to the Defendant 
or as she may direct/' 

Thereupon on the 22nd June 1899, 
an ofder was made by consent of parties 
whereby it was ordered, 

“ That it be referred to the final decision of 

Babn and Babu , to settle* 

the price of the Plaintiff’s share and interest 
in the disputed property the subject-matter of 
this suit, and which was allotted to her on 
partition in the said plaint mentioned, and to 
make their award in wTiting and submit the 
same to this Court, together with all i>roceed- 
ings, depositions and exhibits in this suit, on 
or before tlio 3rd August next ; and in case of 
difference of opinion betw*een the «ai<l arbitra- 
tors, the sai<l matters be referred to the final 

decision of as umpire, ^Yho is to make 

his award in writing and submit, etc 

And it is I'urther ordered, that, upon payment 
by the Defendant to the Plaintiff’s attorney of 
the price so to be settled as aforesaid by the 
said arbitrators or umpire, as the case may be, 
the Plaintiff do convey (jll her share and interest 
in the said property to the Defendant free from 

all incumbrances, if any, created by her ’* 

The awar^ was made on the 6th Sep- 
tember 1899, but before a decree was 
passed on the award, and' on the 13th 
September the Plaintiff died leaving the 
two sons, who had, as already stated,^ sold 
their two-thirds share to the Defendant. 
On the 18th September, the two sons 
obtained an ex parte order reviving the 
suit in th^ir names. On the 16th Novem- 
ber P899, the Defendant gave nptioe of 
motion to discharge the above ex parte 
order* This application as also an appli- 
cation by the Respondents for judgment 
Apon the award came o§ before Ameer 
Ali, J,, on the 8th December, when his 
lordship refused the application and gave 
j^di^ment upon the award. 

fife Lordship’s judgment, as well as 
of this case, are fully reported 
'W. N. 280. ♦ 


Sir GHffi,th Emm (with him Mr* 
Oarth) for the Appellant. — It is not an 
award at all. Mere valuation by a per- 
son nominated by the parties to value 
the property is not an award {see Russel 
on Awards, 8th Edition, pp, 17 and 18, 
Q. B. D. 7). The agreement to refer the 
question of valuation to certain persons 
w’^as not for the purpose of settling any 
dispute which had arisen between the 
parties, but was for the purpose of pre- 
venting any dispute which might arise 
between them. The report of the referree, 
in this case Mr. Bel chambers, is in no 
sense an award and there cannot be any 
judgment upon it, as upon an awgrd. 
Besides the matter referred was outside 
the scope of the suit. The suit was 
wrongly revived. What the Defendant 
had agreed to buy was the life interest 
of the original Plaintiff, a Hindu widow. 
Upon her death, the oause of action did 
not survive to her sons, who bad pre- 
viously sold their entire interest in the 
property to the Defendant in the action. 
The life tenant complained of certain 
interference with her rights of enjoy- 
ment of the property. Upon her death 
the suit could not be revived. A mere 
agreement to buy does not under the 
Transfer of Property Act jfhss any interest 
to the intending purchaser, sec. 64, Trans-" 
fer of Property Act. The agreement to 
buy and sell has become incapable of 
performance upon the lady’s death. The 
sons have nothing to convey, therefore 
the decree and the order < for revival of 
the suit are both bad. 

Mr, A. Chaudhuri (with him Mr, S, P, 
Sinha) for the Bespond6nte.~It Is too 
late now to raise the questi<m as to 
whether the report of Mr.. Bdehambers 
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can be treated as an award or not. The 
parties in their petition asked the Court 
to refer the matter then in dispute 
between them to two persons as arbitra- 
tors and in case of difference between 
them to Mr. Belchambers, as an umpire, 
and it is upon such application that those 
persons were vested with powers such as 
are given to arbitrators under the Civil 
Procedure Code, namely, to examine wit- 
nesses on oath and to make their award. 
Here the suit was settled upon the terms 
that the Defendant was to buy the ori- 
ginal Plaintiff's interest upon a price to 
be thereafter hxed, but as they differed 
abijut the value the matter was refer- 
red to certain persons. After the deci- 
sion of the umpire as to the value, the 
Defendant was called upon by the original 
Plaintiff to pay the amount and take 
the conveyance from her. The Defend- 
ant neglected to do so. Plaintiff died 
thereafter but the Defendant cannot take 
advantage of that fact, as by the original 
decree in the suit^ it was directed that 
the Defendant was to pay the said 
Plaintiff upon the value being fixed. 
The lady became entitled to the money 
before her dekth and it is now due to 
her estate represented by her sons, who 
have, under tihe circumstances, been 
rightly placed on the record by revivor. 
See Specific Relief Act, sec 13, 111. (6). 
It is not* correct that an agreement to buy 
land does not create any interest in the 
intending purchaser. Sec. 54, Transfer 
of Property Act, says that it does not, of 
itself, create any interest in or charge on 
such property. He acquires certain rights. 
See Specific Belief Aot^ sec. 27 (fc), sec. 40, 
Transfer of Property Act, sec. 91, Indian 
Trusts Act (II of 1882). He can dispose • 


of such right by Will (Dart's Venddit and 
Purchasers, 6th Edition, p, 306). It is 
useless to discuss whether the origiiial 
cause of action survived in the son. The 
original decree created certain rights in 
the Plaintiff since deceased and the suit 
^has been rightly revived. Under the 
Code persons not parties to any suit, 
might have asked the Court to refer 
matters in dispute between them to 
arbitrators and might have obtained a 
decree upon their award. The objection 
that the report of Mr. Belchambers in 
the present case is not an award is merely 
technical. 

Sir Griffith Evans in reply. — What I 
meant was that in consequence of an 
agreement to buy land, the equitable 
interest in it does not pass to the intend- 
ing purchaser as in England. The con- 
tract has no such effbcb on the property. 

The Judgments of the Court were as 
follows : — 

Maclean, C. J. — The original Plaintiff in 
this suit was one Sreemutty Denomoyee 
Dassee, a Hindu widow, and on the 16th 
September 1898 ishe brought an action 
against the Defendant Chooney Money 
Dassee (the present Appellant) alleging 
in effect that the Defendant had wrong- 
fully trespassed and encroached upon the 
Plaintiff's property and asking for a 
declaration that the Defendant had no 
right to do what she was doing, for an 
injunction, damages and costs. ^ 

The Plainti#8 case was briefly as 
follows : — Her husband died many years 
ago leaving herself and two sons, Hari 
D^ and Bam Kinkur, surviving him 
aiid leaving as part of his estatOtik W 
tain house in Calcutta known ; 
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Gobmd Chandra Sen’s Lane. This house 
was eventually partitioned, and on the 
16th June 1900 one-third of the house 
in question was allotted to the Plaintiff 
to be held and enjoyed by her as a 
^ Hindu mother, during the term of her 
natural life. By divers conveyances and 
acts — in the law the Defendant ultimately 
became the owner of the whole house, 
subject to the above interest of the 
Plaintiff in one-third of it. According to 
the Plaintiff’s story the Defendant then 
demolished a portion of the buildings 
allotted to the portion of the premises 
allotted to the Plaintiff for her life and 
committed other acts of trespass and 
hence the action, 'rhe Defendant, by 
her written statement, denied the alleged 
encroachment and trespass. On or 
about the 22nd June 1899 the Plaintiff 
presented a petition to the Court and 
in paragraphs 4 and f) stated as fol- 
lows ; — 

“ That it has been arranged between 
the parties that this suit should be 
settled on the following terms, viz,, that 
the Defendant shall buy the Plaintiff’s 
share and interest in the disputed pro- 
perty at a price to be settled by Babu 
Jadu Nath Sen of Sibnarain Dass’ Lane, 
and Babu Bepin Behary Dhur of 98, 
Clive Street, Calcutta, as arbitrators, and 
in case of difference between • them, the 
question of the price is to be referred 
to the umpirage of II. Belchanibers, 
Esqr., the Registrar of this Honourable 
Court, whose decision will be final, and 
binding on both the parties. 

**'That upon payment by the Defendant 
to the Plaintiff’s attorney of the sum to 
^ be ^xed by the said arbitrators or the 
,1 as the 01 ^ may be, .the Plaintiff 


will convey all her share and right in 
the said property to the Defendant or as 
she may direct.” And the Petitioner 
asked for an order referring to the arbi- 
tration of the arbitrators named “to 
settle the <^rice of the Plaintiff’s interest 
and share in the disputed property ” and 
for further relief, consequential upon 
that price being so determined. 

On the 22nd June 1899 the order, 
set out at page 7 of the Paper-book, was 
made, and this order, to my mind, has 
created the difficulty in tffe case. It 
provided for a reference • to two persons 
named to “ settle the price of the Plain- 
tiffs share and interest in the disputed 
property,” with a proviso for reference, 
in case of difference to Mr. Belchambers, 
the Registrar of the Court, as umpire, 
and ordered that, upon payment by the 
Defendants to the Plaintiff’s attorney of 
the price so to be settled as aforesaid by 
the said arbitrators or umpire, as the 
case may be, the Plaintiff do convey all 
her share and interest in the said pro- 
perty to the Defendant free from incum- 
brances, if any, created by her. This 
order, I understand, was made by con- 
sent and in chambers, and apparently 
without any discussion. It evidently 
purports to be made under sec. 506 of 
the Code of Civil Procedure. 

The matter then proceeded, the arbi- 
trators differed as to the price, and 
Mr. Belchambers found the price to be 
Rs. 2,850, treating the Plaintiff as entitl- 
ed to an absolute interest in the pro- 
perty. This so-called award was dated 
the 4th September 1899, and the Plaintiff 
died on the 13th of the same month, after 
having, as is alleged, offered to execute a 
convey&oe to the Befehiclaat^ Mid after 
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demanding Us. 2,850 as the purobase 
money determined by Mr. Bolchambers. 
By an ex parte order, dated the 18th Sep- 
tember 1899, her sons Hari Dass and 
Ram Kinknr were upon their own peti- 
tion placed upon the record iu^ the stead 
of the deceased Plaintiff, as her heirs 
and representatives. On the 16th Nov- 
ember 1899 the Defendant gave notice of 
motion to discharge the above ex parte 
order. 

The ag^cation to discharge this ex 
pa^rie order as also, as 1 understand, an 
application for^ jndgnient on Mr. Bel- 
ohainber’s award came before Mr. Justice 
Ameer Ali sitting on the Original Side, 
who refused to set aside the oixler of 
the 18th of September 1899 and gave 

judgment in terms of the award of Mr. 

■« 

Belohambers under sec. 522 of the Code 
of Civil Procedure. • 

Hence the present appeal. We have 
then to deal with two points ; (1) whether 
the Judge in the Court below was right 
in refusing to discharge the order of the 
18th September 1899, and (2) if so, 
whether he was right in giving judgment 
in terms of the aw^ard under seo. 522. 

Upon the first question, whilst it is 
perfectly true, that we are not dealing 
with the case of the l^eir to the property 
which has been injured seeking to carry 
on the action commenced by his prede- 
cessor>in> title for damages for that injury, 
as, in the present case, Hari Das and 
Ram Kinkur have no interest in the 
property whlc||^ belongs to the Defendant, 
it is, 1 think, at least doubtful whether 
the principle of the cases of Oahey & 
Bom V. Dalton (1) and Jonee v. Simee (2) 

(1) L. K. 36 Ch. Div. 700 (1887). 

(2) Li. R. 43 Ch. Div. 607 


rather than that of Phillips v« Homfraf 

(3) does not apply. But be that as it 
may, the order of the 22nd June must 
be taken into consideration in doling 
with this part of the case, and that order 
appears to me to make a substantial 
difference in arriving at our conclusion. 
That is still a subsisting order, it has not 
yet been discharged and wo are bound, 
therefore, to give some effect to it. It 
changed the position of the parties in the 
litigation ; so far as one can judge it was 
intended to be an order to give effect, 
in some shape or other, to the compro- 
mise at which the parties had arrived ; it 
obviously contemplated the payment to 
the Plaintiff of the purchase money 
awarded, w’ith a consequent conveyance 
by her. Assuming for the moment that 
Hari Das and Ram Kinkur, as her re- 
presentatives, are, under this order, en- 
titled to the purfihase money EPwarded — a 
point upon whicjh I express no opinion, — 
can it be rightly said that the right to 
sue for it did not survive, or that they 
are not entitled ' to be placed in her shoes 
so that they may be able to receive it^ 
and to enforce the order of the 22nd 
June? Was it intended that all the 
proceedings under this order n^ere to 
determine on the death of the 4 >rigindl 
Plaintiff? I think not. The order of the 
18 th September is, perhaps, not very 
happily or carefully worded, but it must, 
1 think, be regarded as an order enabling 
Hari Das and Ram Kinkur to proceed 
with the suit, as it then stood, that 
as modified or* partially determined tiy 
the order of the 22nd June, in whiicli 
view, having regard to the terme of 
order, I think the Court below wae ^ght 

(3) U B. 24 Oh. m (1883). ; 
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in its conclusion upon this part of the 
case. In short that order gave the Plain- 
tiff certain fresh rights or, at least pos- 
sible rights, in respect of which the right 
to sue survives to her representatives. 
On this point, then, the appeal fails. 

Upon the second point I unfortunately* 
am unable to agree with the learned 
J udge in the Court below. He has 
declared that the award ought to be 
carried into effect. .What is there in the 
* so-called award to carry into effect? 
Mr. Belchambers has only determined 
the amount of purchase money -^he has 
done nothing else. The Appellants say 
the amount has been determined upon 
a wrong principle, viz.^ upon the view 
of the mother having an absolute interest 
in the one-third share, when she bad 
only the interest of a Hindu mother. 

I say nothing about that now. The 
difficulty arises from the terms of the 
order of the 22nd June, and from the 
circumstance that it appears to have been 
treated as if it were one under sec. 506 
of the Code. It may well be that it was 
intended, in making that order, to make 
one* under sec. 606, but obviously it can- 
norproperly be regarded as one under 
that sectfpn, for what the so-called arbi- 
trators and umpire were to decide w^as 
not any matter in difference •between 
the parties in the suit but merely to 
settle the price of the PlaiutifTs share 
and interest in the disputed property. 
They were, in effect, rather valuators 
than arbitrators [see In re Caru$- Wilson 
^nd Ghreene (4)] and if the reference were 
not properly a reference under sec. 506, 
it is ^sonably clear that no order could 
properly be made ^ under sec. 622, the 

(4) L. R. 18 Q. B. D. 7 (1886). 


section under which the* learned Judge 
purported to act. This seems to con- 
clude the matter. I may add that this 
point, which has been carefully argued 
before us, does not appear, so far as one 
can judge from bis judgment, to have 
been drawn to the attention of the J iidgo 
in the Court below. The appeal, then 
succeeds on this point. Then what is 
the proper course to be pursued? I think 
this order of the Court below must be 
discharged and the case remanded to the 
lower Court with liberty to either party 
to apply to that Court as they may be 
advised. If the present Respondents con- 
sider they are entitled to the purchase 
money as determined by Mr. Belcham- 
bers, it may be that they can make a 
proper application to the lower Court for 
an order directing payment to them : 
but I express no opinion as to whether 
they are so entitled, nor has that question 
been, as yet, determined by the Court 
of first instance. If on the other hand 
no step be taken by the Respondents, it 
will, probably, be open to the Appellant 
to apply to the lower Court for an 
order determining the litigation for 
want of prosecution. But I do not see 
that we can properly do niore, at the 
present juncture, than remand the case* 
As regards costs, the victory has been 
divided and there will be no costs of the 
appeal, the more so as the present Appel- 
lant was a consenting party to the order 
of the 22ud J une, to which|pl attribute 
most of the difficulty which has arisen. 
As regards the costa of the hearing before 
Mr, J ustice Ameer Ali each party will 
bear their own costs* We dio not inter- 
fere with his otder refneing tii$ discharge 
the order of the 18th September. 
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pRiNSBP J. — f am of the same opinion. 

Hill J. — I am also of the same opinion. 

Messrs, Watkins <fe Co., Attorneys for 
the Appellant. 

Mr, AT. C. Bose and Babu Sarat 
Chamdra Dutt^ Attorneys for the Res- 
pondents. 

Case remanded, 

S. R. D. 

[CRIMINAL REVISIONAL JURISDICTION.] 

Rev. No. 372 of 1900. 

Tarak Nath Nundy, 
Prinsep, J. Complainant, Petitioner, 

Handley, J. ^ 

1900 . GoBiNDA Chandra Mitra, 

5, July. Accused, Opposite Party. 

Court of WardSf servants ofy prosecutton^ of^ 
by propaaietor of estate on assuming manage^ 
orient. 

The owner of an estate on assuming 
management thereof is competent to prose^ 
cute a servant of the Court of Wards for 
criminal breach of trust committed during 
the management of the estate by the Cow't, 

This was a rule issued on the 18th of 
May 1900, against the order of the 
Deputy Magistrate of Khulna, dated the 
18th of Apriri900. 

The facts of the case are as follows : — 

The estate on behalf of which the 
present complaint was made was up to 
the year 1305, fi. S*, under the adminis- 
tration of the Court of Wards. The ac- 
cused, GovindICIhandra Mitra^ who was 
charged with criminal breach of trust, was 
a servant under the Court of Wards. 
His services were dispensed with in 1304, 
B. S., by the Court of Wards. The items 
in respect of which it was alleged he com- 
mitted breach of trust related to 1303, 


i,e., when he was employed under the 
Court of Wards. The estate having come 
into the hands of the proprietor on his 
attaining majority he prosecuted the ac- 
cused for criminal breach of trust com- 
mitted in 1303 when he was in the 
service of the Court of Wards. The 
trying Magistrate dismissed the complaint 
on the ground that the proper party to 
prosecute was the Court of Wards and 
that it would be a dangerous policy if 
landlords after the release of their estates 
and the discharge of servants legally 
employed under the Court were allowed 
to prosecute them at pleasure at any 
time. 

The complainant thereupon moved the 
High Court for further enquiry into the 
matter. 

Babu Shama Prosimno Majumdar for 
the Petitioner. 

No one appeared to show caiise against 
the Rule. 

The Judgment of the Court was as 
follows : — 

Strictly speaking this fjtppUcation £pr 
further inquiry in a case in which the 
Magistrate had discharged the accused 
should have been made either *to the 
District Magistrate or to the Sessions 
Judge instead of to this Court direct. It 
was, however, in consequence of the 
nature of this application, the error of 
the Magistrate being clear, that we have 
consented to deal with it ourselves. 

The accused was prosecuted for crimi- 
nal breach of trust in respect of moneys 
said to have been misappropriated by him 
when he was a servant of the semindar, 
who is represented by the complainant 
whil# the estate was under the manage» v 
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merit of the Court of Wards. The 
Magistrate, in discharging the accused, 
seems to think that the accused could 
not be properly prosecuted at the in- 
stance of the owner of the estate, even 
though the money of such person may 
have been misappropriated, but that the 
prosecution could be only on behalf of 
the Court of Wards, because the accused 
was a servant of the Court of Wards 
when the offence was committed. But 
the Court of Wards are in no way con- 
cerned in this matter. The Court of 
Wards acted in the management of this 
estate only on behalf of its real owner 
and, as they have relinquished the manage- 
ment, it hi clearly within the power of 
the owner of the estate to proceed against 
any person who may have caused damage 
to it even during the time when it was 
under the management of the Court of 
Wards. In this view we think that the 
order of the Magistrate discharging the 
accused was erroneous and that there 
should be a further inquiry held. 

Buie made absolute, 

H. P. C. 

[CRIMINAL REVISIONAL JURISDICTION.] 

Rbv. Nos. 460 and 512 of 1900. 

' Akhoy Kumar Chattbrjbe, 
Prinsbp, J. in No. 450. 

Handley, J. Punohanun Bagis & ors., 
1900. in No. 512, Petitioners, 

16, July, 'y- 

The Qubee^B^mpress. 

Criminal Procedure Code {Act V of 1898\ 
iecs, IlOy cL (f), cl,3--Repute^ evidence 
of^ admmihility of. 

Evidence of repute is not admissible in 
easts coming under cl, (f) of sec, 110 of 
the Code of Criminal Procedure, 


Where ike imputations were that ih^ 
Petitioners had from some time past made 
themselves very objectionable in the neigh- 
bourhood and that they had been annoying 
the villagers in various ways^ by kicking 
^t their doors at night or throwing brick- 
• hats on the roof and annoying respect- 
able women : 

Held — That these imputations^ even if 
proved ^ do not constitute conduct so as to 
render the Petitioners liable to give security 
for good behaviour by reason of their being 
so desperate and dangerous as to render 
their being at large without security 
hazardous to the community. 

This was a rule issued on the 13ih of 
June 1900, against the order of the 
District Magistrate of Khulna, dated the 
28th of April 1900. 

The facts of the case appear from the 
judgment. 

Mr, P, L. Roy and Babu Chandra 
Kant Sen for the Petitioner in No. 450. 

Babu, Chandra Kant Sen for the Peti- 
tioners in No. 512. 

No one aj>peared to show cause against 
these rules. 

The Judgment of the Court was as 
follows : — 

The Petitioner, Akhoy Cooraar Chat- 
terjee, together with four others, has in 
the same proceedings been required to 
give security under sec. 110 {«) and (/}, 
that is to say, for habitually <K)mmittiug 
or attempting to commit, or abetting the 
commission of, offences involving a breach 
of the peace and for being so desperate 
and dangerous as to render their being 
at large without security hazardous to 
the community. 
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The Magistrate’s judgment, however, conduct so as to render the Petitioners 
makes it clear that though he proceeded liable to give security for good behaviour 

against the Petitioners also under cl. (e), by reason of their being so desperate and 

he really required security from them dangerous as to render their being at 

under cl. (/) and, indeed, the evidence large without security hazardous to the 

is directed only to prove the conduct ol community. It appears to us that acts 

the Petitioners within the terms of • of this description do not fall within 


cl. (f). 

It has been pointed out to us that the 
evidence on which this order has been 
passed is evidence of general repute 
which is not admissible in proceedings 
taken under cl. (/) but only in proceed- 
ings in which the facts to be proved is 
that a person is a habitual offender. 

We think that this contention is sound 
and that evidence of repute is not admis- 
sible in oases corning under cl. (/). We 
have read the evidence of the witnesses 
in this case and we find that it consists 
almost entirely of evidence of repute and 
that where, in one or two instances, there 
is some attempt to prove acts against 
the accused, the evidence is so vague and 
the acts to -which it relates are said to 
have been committed so long ago that 
it is impossible to consider this evidence 
sufficient to justify an order requiring 
Petitioners to give security for good 
behaviour. The facts proved seem to be 
that the Petitioners have from some time 
past made themselves very objectionable 
in the neighbourhood and that they have 
been annoying the villagers in various 
ways by knocking at their doors at night 
or throwing brick-bats on the roof. But 
what seems to have given most offence 
has been that they have, in their lewdness, 
been constantly annoying respectable 
women. 

These imputations, however, even if 
proved, do not, in our opinion, constitute 


these terms. 

The rules are, therefore, made absolute 
and the orders for security arc set aside. 

Huh made absolute, 

s. c. s. 


[CRIMINAL REVISIONAL JURISDICTION.] 

Rev. No. 457 of 1900. 


Stevens, J. 
Handley, J, 
1900. 

2, August. 


Srihari Shome and 
Babar Ali, Petitioners, 

V, 

Lal Khan, Opposite 
• Party. 


Penal Code {Act XL V of 1^60), secs, lUy 
Possession of deadly weapon^ if necet- 
savy to vender each meinhev of unlawful 
assembly liable for offeree under sec. 144 
Criminal Procedure Code {Act V of 1898), secs, 
]06y 522— -Binding down to keep the peace^ 
order for — Criminal force f meaning of — 
Order for restoration of immoveable property. 

When one person instigates another to 
join an unlaxoful assembly armed with 
a deadly weapon and afterwards joins 
the unlawfid assembly himselfy he may 
be .punishable under sec, IJfJh Code^ 

read with sec. 114 ^ though he was 


not himself armed with a deadly weapon. 


Sec, 106 of the Pode of Criminal Pro^ 
cedure may apply to a case in which 
armed men are assembled with the inten- 
tion of committing a breach of the peace 
hut no breach of the peace occurs because 
the assembly does not go so far. 

The term ^^eriminal force used n 
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sec. 62% of the Code of Criminal Pro- 
cedure must he understood as defined in 
sec. S50 of the Penal Code and to 
justify an order for the restoration of 
possession of immoveable property under 
sec. 622^ Cr. P, Code^ the dispossession 
must have been by the actual use of cri’^ 
minal force and not merely by the shoto of 
such force. 

Ram Chandra Boral v. Jityandiua (1) 
IsHAN Chandra Kolla v. Dina Nath 
Bhadak (2) followed. 

This was a rule issued on the 14th of 
June 1900, against the order of the Sub- 
divisional Magistrate of Munshigunge, 
dated the 6th of April 1900, which order 
was, on appeal, modified by the Sessions 
Judge of Dacca on the 4th May 1900. 

The facts of the case and the argu- 
ments addressed to •the Court appear 
from the judgment. 

Mr. Jackson and Babu Harendra 
Narayan Mitter for the Petitioner. 

No one appeared to show cause against 
the Rule. 

The Judgment op the Court was as 
follows : — 

The Petitioners were convicted by the 
Subdivisional Magistrate of Munshigunge 
under sec. 147, I. P. C., and <hey were 
sentenced to undergo each one year’s 
rigorous imprisonment. They were also 
directed to execute bonds with sureties 
each to keep the peace for one year. A 
further direction was made under sec. 
522, C. Cr. P., for the restoration of the 
party of the complainant to the posses- 

* (1) 2 C. W. N. 305 : s. 0 , I. L. R. 

26 Cal. 434 (1897). 

(2) 4 C. W. N. 807 (1899). 


sion of the disputed chur from a portion 
of which they luid been dispossessed. 

The learned Sessions Judge, on appeal, 
was of opinion that the ofronco of rioting 
had not been proved. lie, therefore, 
altered the conviction, in the case of the 
Petitioner Babar Ali, to one under sec. 
144 and, in the case of the Petitioner 
Srihari Shomc, to one under that same 
section, read with sec. 114, I. P. C,, main- 
taining the sentences and tlie orders 
under secs. 106 and 522, C. Cr. P. • 

It appears, upon the findings of the 
Courts below, that the complainant’s party 
had erected some huts on a very newly- 
formed chur and, at the time of the 
occurrence, some 1.5 or IG persons of the 
party appear to have been on the chur 
guarding those huts. The Petitioners 
came up with a large party, the numbers 
of which are variously stated at from 
300 to 450, many of them armed with 
fish spears and other weapons. Tlie 
Petitioner Srihari Sliome, however, is 
said to have carried nothing but an 
umbrella. It seems that, on his order 
to beat the other party and break down 
their houses, some of the party of the 
Petitioners’ party advanced, when the 
complainant’s party immediately took 
to flight. Thereupon the party of the 
Petitioners broke down the liousos. 

It has been contended, as regards Sri- 
hari Shome, that no conviction under 
sec. 114 read with see. 144, I. P. C., 
could be maintained from the peculiar 
nature of an offence punishable under 
sec. 144, which requires that the person 
committing it should be armed with a 
deadly weapon. We are not entirely 
prepared to accede to this contention. 
We think that if it were proved that 
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one person instigated another to join an 
unlawful assembly armed with a deadly 
weapon and afterwards joined the unlaw- 
ful assembly himself, he might be punish- 
able under sec. 144, read with sec. 114, 
even though he were not himself armed 
with a deadly weapon. In the present 
case, however there is no finding upon 
the evidence that there was any such 
instigation. The District Judge merely 
says that he thinks it must have been 
so. We think, then, that the conviction 
as regards Srihari Shome must be alteied 
to one under sec. 143, I. P. C. 

It has further been contended that the 
orders under secs. 106 and 522, C. Cr. P., 
are bad. Authority has been cited to 
show that there may be cases of unlawful 
assembly in which no breach of the peace 
occurs, because the assembly does not 
go so far and to which accordingly sec. 
106 does not apply. 

We are not prepared, however, to hold 
that that section has no application to 
a case like the present, in which armed 
men were assembled, as the occurrence 
showed, with the intention of committing 
a breach of the peace, for, the order 
was actually given to beat the persons 
who were at the time in occupation of 
the chur and an actual breach of the 
peace in pursuance of that order was 
prevented only by the fact that those 
persons at once took to flight and 
abandoned the position. 

As regards the application of sec. 522, 
C. Cr. P., we have the authority of the 
case of Bam Chandra Boral v, Jityandria 
(1), which has been followed in the case 
of /s/mw Chandra Kolia v. Dina Nath 

(1) 2 C. W, N. 305 ; s. c. I. L. R. 

25 Cal. 434 (1807). 


Bhadah (2) for the proposition that the 
terms “criminal force ” used in sec. 522, 
C. Cr. P., must be understood as defined 
in sec. 350, I. P. C., and that, to justify 
an order for the restoration of possession 
of property under sec. 522, the dispossea- 
• sion must have been by the actual use of 
criminal force and not merely by the 
show of such force. We are unable, 
therefore, to maintain the order under 
sec. 5.22. The conviction and sentence 
in the case of Babar Ali are maintained. 
The conviction in the case of Srihari 
Shome is altered to one under sec. 143, 
I. P. C., and the sentence is reduced to 
six months' rigorous imprisonment. The 
orders under sec. 106, C. Cr.» P., are 
maintained. The order under sec. 522, 
C. Cr. P,, is set aside and if, as we 
understand has been the case, any action 
has been taken upon it, t^e state of 
things existing at the time when the 
order was passed must be restored. 

Rule made absolute in pa/rt. 

H. P. C. 


[CRIMINAL REVISION AL JURISDICTION.] 

Rbv. No. 535 OP 1900. 


Pbinsbp, J, 
Handlbt, J. 
1900. 

4, Sfisptember. 


Kailash Chundbr Pal 
and another, Petitioners, 

V, 

JOYNUDDI, Opposite 
Party. 


Summary trial — Complaint disclosing facts 
constituting offence of a graver nature — 
Process, issue , %of, for minor offence if 
proper — Procedure — Jurisdiction of Magis- 
irate — Code of Criminal Procedure {^Act F 
of 1898), secs. 260, 630 {q)-- IfTegularity 
or illegality — Transfer of a case upon ^der 
for retrial, without issuing a rule. 

(2) 4 C. W. N. 807 (1899). 
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A Magistrate is hound to proceed and 
regulate his proceedings at the trial as 
for the offence made up of the facts com- 
plained of if on the examination of the 
complainant^ there is no reason to believe 
that the complaint is exaggerated or false 
and process is issued for the attendance 
of the accused. 

When a Magistrate deliberately dis- 
regards the offence actually complained 
of it becomes no question of mere irregu- 
larity hut his proceedings are absolutely 
void under the provisions of sec, 5S0 of 
the Code of Criminal Procedure, 

The High Court without issuing a rule 
directed a transfer of the case to some 
other Magistrate in ordering retrial, 

Jhis was a rule issued on the 9 th 
of July 1900, against the order of the 
Deputy Magistrate^ of Comillah, dated 
the 21st of June, an application for a 
reference of which order to the High 
Court for revision was rejected by the 
Sessions Judge on the 30th of June 1900. 

The facts of the case material to this 
report appear from the judgment. 

Mr, P. L. Hoy for the Petitioners. 

No one appeared to show cause against 
the Rule. 

The Judgment op the Court was as 
follows : — ^ 

A rule was granted in this case on the 
ground that the summary trial held was 
without jurisdiction," inasmuch as the 
ofifence charged in the complaint on which 
process was issued was rioting, an offence 
which was not triable summarily. The 
examination of the complainant is to the 
effect that 17 or 18 persons attacked 
and beat him and he gives reason for 
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this attack on him. There was nothing 
before the Magistrate except this exami- 
nation of the complainant on which he 
proceeded to deal with the case by issu- 
ing process on the accused to attend. 
The case, therefore, was undoubtedly 
primd facie one of rioting and the pro- 
ceedings should have been regulated ac- 
cordingly. We do not understand the 
explanation given by the Magistrate 
who considers that he “ would have laid 
himself open to a charge of improper 
use of his discretion if he had tried such 
a case under sec. 147, I. P. C.,” and he 
adds : — “ Nine-tenth of the marpit cases 
and trespass cases are technically rioting 
oases, at least so far as the complainant’s 
statement goes, but it would be absurd 
to try them all as rioting cases.” We 
cannot understand what the Magistrate 
means by this. If, on the examination 
of the complainant, there is no reason 
to believe that the complaint is exagger- 
ated or false and process is issued for the 
attendance of the accused, the Magis- 
trate is bound to proceed and regulate 
his proceedings at the trial as for the 
offence made up of the facts complained 
of and there is no reason why, if that 
offence is rioting, the proceeding should 
not be so regulated. The real difference 
is that in proceedings held by what is 
known a summary procedure, the record 
is more easily prepared and the powers 
of the Magistrate in regard to finality 
of punishment are enhanced, but these 
are no suffeient reasons why the Magis- 
trate should deliberately disregard the 
offence actually complained of. There is 
no question of irregularity in this matter, 
as the Magistrate seems to think. Sec. 
630 (q), C. Cr. P., declares that If a 
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Magistrate, not empowered by law in this 
behalf, tries an offender summarily, his 
proceedings shall be void. We have, 
therefore, no option in the matter. A 
fresh trial must therefore be held and 
under the circumstances we think that 
it should be held by some other Magis- 
trate. The proceedings, therefore, will 
be taken by the District Magistrate or 
by some other Magistrate to whom he 
may think proper to transfer them. 

Eule made absolute : Case 

sent hack for retrial, 

H. P. C. 

[CRIMINAL RE V ISIONAL JURISDICTION.] 

Rkv. No. 791 op 1900. 

Ambbr Ali, J. \ Sahibam Agarwalla 
Stevens, J. and 

1900. JiBUN Kamar, 

21, November. Petitioners. 

Code of Criminal Procedure (Act V of 
1898)^ secs. 2, 195, 203 -Sanction to prosecute 
for bringing a false complaint — Penal Code 
(Act XLV of 1860), sec. 211 — Police-report 
declaring complaint false — Application for 
enquiry into the complaint — Complaint — 
Judicial determination. 

An application for an enquiry into tJmr 
complaint, made by persons in shewing 
cause why they should not be prosecuted 
for bringing a complaint declared by the 
Police to be false is in effect in the 
nature of a complaint, and a sanction for 
prosecution for bringing a false complaint 
cannot be given until and unless that 
complaint is judicially determined, 

'‘^Judicial determination^^ of a comr 
plaint does not necessarily mean the trial 
oj the persons against whom the complaint 
is made but the final determination of the 
matter of the complaint by the officer 


holding the enquiry, upon evidence pro 
duced before him, 

Queen-Empress v. Sham Lall (1), 
Sheikh Kutab Alt t;. Empress (2) foU 
lowed. 

This was a rule issued on the 27th of 
September 1900, against an order of the 
Deputy Commissioner of Lakhimpur 
dated the 11th of September 1900, as 
well as the order of the Extra Assistant 
Commissioner of Dibrugarh, dated the 
2&nd of August 1900. 

The facts of the case material to this 
report appear from the judgment. 

Mr, P, L, Roy and Babu Dasaraihi 
Sanyal for the Petitioners. 

No one appeared to shew cause against 
the Rule. 

The Judgment op the Court was as 
follows : — • 

A rule was obtained by the two Peti- 
tioners under the following ciroumstances : 
Sahiram’s house was burnt down and a 
complaint was made before the Police 
by JibuD, his servant, that the house 
was burnt by two persons, Mahzullah 
and Chuni Lai. The Police reported the 
complaint to be false, Upon that, notice 
was issued upon the Petitioners ^o show 
cause why they should not be prosecuted 
under sec. *211, I. P. C. Thereupon the 
Petitioners, in showing cause, asked for 
an inquiry into their complaint. The 
matter was then referred to the Extra 
Assistant Commissioner for inquiry and 
that officer examined certain witnesses 
prodeced by the Petitioners and express^ 
ed his opinion thus : after stating that 
he had examined certain witnesses |(nd 

(1) I. L. R. 14 Cal. 707 (1887). 

(2) 8 0. W, N. 480 (1898). 
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that they had deposed to the facts 
alleged by the Petitioners, he goes on 
to say ^*80 I think Ghuni Lai and 
Mafizullah may be prosecuted under sec. 
436, I, P. C." The matter appears to 
have been brought again to the notice 
of the Deputy Commissioner who direct- 
ed a further inquiry to be held by the 
Extra Assistant Commissioner. On this 
occasion, several witnesses were examined 
before him on behalf of the Police and 
some of the iformer ctritnesses examined 
by the Petitioners were cross-examined 
and the Assistant Commissioner came to 
the conclusion that the charge against 
Chuni Lai and Mafizullah was wholly 
false ,and he wound up his report by 
asking that sanction for the prosecution 
of the two men, Jibun Eamar and 
Sahirftm, under secs. 211 and 109, 1. P. C., 
might be accorded. Upon that the 
Deputy Commissioner on the 24th 
August directed a notice to issue to 
Sahiram to show cause within 7 days* 
why he should not be prosecuted under 
secs. 211 and 109, I. P. G., and also upon 
Jibun to show cause why he should not 
be prosecuted under sec. 211. The 
Petitioners thereupon obtained this rule 
from this Court calling upon the Deputy 
Comn^issioner to show cause why the 
orders sanctioning their ^prosecution 
should not be set aside on the ground 
that the complaint of Jibun Eamar 
has not been judicially determined and 
upon two other grounds. 

We think, having «gard to the pre- 
cedents cited before us, namely, the 
Full Bench case of Queen-Smpress v. 
Sham Lall (1) and the case of Shtik Kutah 
Ali lr. Empren (2), that we must make this 

(1) L L. R. 14 Cal. 707 (1887). 

(2) 8 0. W. N. 490 (1899). 


rule absolute upon the first ground. It 
is quite clear that the application of the 
Petitioners for au inquiry was in effect 
in the nature of a complaint and that no 
judicial determination has been arrived 
at, as pointed out in the cases to which 
we have referred and that, therefore, 
the orders complained of cannot be sus- 
tained. By judicial determination we 
do not mean a trial of the persons against 
whom the complaint was made by the 
Petitioners. What we mean is, as pointed 
out in the cases to which reference has 
been made, that the officer holding the 
inquiry must come to a conclusion upon 
the evidence produced before him and 
finally dispose of the matter of the com- 
plaint. The order sanctioning the pro- 
secution of the Petitioners will according- 
ly be set aside. 

Rule made absolute : 

Sanction set aside, 

H. P. C. 

[CRIMINAL REVISIONAL JURISDICTION.] 
Rav. No. 434 of 1900. 

Baij Nath Rah Mawrari, 
Petitioner, 

V, 

Burgbss, Opposite 
Party. 

Indian Penal Code (Act XLV of 186Q\ 
sec, ^17 — Cheating — Indvding an article in 
a hill not supplied— ‘Payment of the hill in 
part— 'Intention to defrauds 

The fact that a trader in a statement 
of his account included amongst other 
articles delivered^ an article^ which the 
complainant alleged she had returned^ doee 
not amount to checking tmless it is 
proved that he had ifUmtionaUy done so 
with an wUentim to and had 


Prinsbp, J. 
Handlbt, J. 
1900. 
16, July. 
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obtained a payment of the whole hill or 
of the hill in part intluding the price 
of that artide. 

This was a rule issued on the 4th of 
June 1900, against the order of the 
Deputy Magistrate of Monghyr, dated 
the Srd of May 1900, which order was, 
on appeal, affirmed by the Sessions Judge 
of Bhagulpore on the 22nd of June 1900. 

The facts of the case appear sufficiently 
from the judgment. 

Mr. W. Jacheon (with him Mr. P. L. 
Soy and Bahu Dasaraihi Sanyal) for the 
Petitioner. 

No one appeared to show cause. 

The JuUGMBNo? OF THE CouET was as 
follows : — 

The Petitioner has been convicted of 
cheating under' sec. 417, I. P. C., and 
has been sentenced to three months’ 
rigorous imprisonment and his appeal has 
been dismissed by the Sessions Judge. 

A rule has been granted to consider 
the facts on which the Courts have con< 
Yicted the Petitioner of cheating and 
whether they constitute that offence. 

It appears that Mrs. Burgess had deal- 
ings with the Petitioner "who is a cloth 
merchant and that she owed him money. 
She mislaid his bill and more than once 
asked him for another one. In the end 
the Petitioner gave her a statement of 
account but not a bill with all its details. 
Shortly afterwards, Mrs. Burgess found 
the bill which she had reoeiTed from the 
Petitioner and she noticed that amongst 
the items was an item for eei^tain cloth 
"Which she says, she had returned. * This 
has been disputed by the Petitioner and 
this really forms the foundation of the 
offence of cheating of which the Petitioner 


has been oonTioted. The Ck>urtB haTe 
found that the cloth was returned and 
that, therefore, the Petitioner made an 
Incorrect or, perhaps, a false charge 
against Mrs. Burgess, But the mere fact 
that there had been a wrong entry iu a 
bill would not of itself constitute t\ie 
offence of cheating. 

To constitute that offence it must he 
proved that the accused by deceiving 
Mrs. Burgess fraudulently 6r dishonestly 
induced her to deliver property to her 
jor intentionally induced her to do or omit 
to do something which she would not 
have done or omitted if she had not been 
BO deceived, such an act or omission oaua«^ 
ing or being likely to cause damage to 
her in her property. 

The lower Courts have found that the 
general statement of account instead of 
a detailed bill was intentionally given 
to Mrs. Burgess to deceive her so as to 
keep from her knowledge this item of the 
cloth which they found was improperly 
charged ; and that had a bill with its 
details showing this item been given to 
Mrs. Burgess she would not have paid 
moneys to the accused, in fact, that the 
accused thus intentionally induced Mrs. 
Burgess to make payments to him by not 
giving her a bill with all its details in- 
cludii^ tha item relating to the cloth 
In other words that if Mrs. Burgess had 
not hikn th\is intentionally deceived by 
the abcused she would not have made 
these payments. It is impossible^ how^ 
ever, to understhl^d bow a wrong 
in th^ account could really have 
Mrs. Burgess’s payments at^sed. 

Even ; excluding this diap^!^ ^ 
cloth ivhidx has been fodi^ egtfinst Ibe 
accused, there etiU wan edniitted^i a 
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considerable sum of tnouey awing to the 
accused and there is nothing to show that 
any of these payments were made or 
applied expressly towards paymenj for 
this cloth. How th6n can it be said that 
in oonsequenoe of the suppression of 
knowledge of this item she was intern 
tionally induced to make payments to 
the accused in liquidation of a debt 
admittedly due ! Nor can it be reason^ 
ably found that the accused gave Mrs. 
Burgess a general statement of account 
with the intention of withholding from 
her knowledge this item. She had al- 
ready received a detailed bill showing 
this item and she had never objected to 
it. To give her afterwards a general 
statement of the amount due by her on 
this bill is a transaction which ordinarily 
takes place, and she could then have 
asked to have the details. It is impos- 
sible to understand how it can be held 
that in consequence of her not being 
given a hlllj with all the items stated in 
detail, she made payments to liquidate 
a debt which she admits was justly 
due, which she would not otherwise have 
done. Lastly it cannot be held that* by 
obtaining such payments damage was 
caused to her. There was certainly no 
damage done to her for the result of the 
payments was to reduce her debt 
to the Petitioner. To convict the ac- 
cused of cheating it was necessary to 
prove all this. 

The conviction and sentence are there- 
fore b|Ki and they must be*set aside, 

that the Sessions Judge 


reading the Magistrate’s judgmenti wo 
find that he has believed Mrs. Hards. 
It is impossible, therefore, to account for 
this expression of opinion on the part o( 
the Sessions Judge. 

H. P. C. RuU Tnade ^ 


[ORDINARY ORIGINAL CIVIL 
JURISDIOTIONl 

Suit No. 446 of 1900. 

Hadjbr Ajah Qolam 


Stanley, J. 
1901. 

7, January. 


Hossein 

V, 

Tub Skcektary of 
State for India 


IN Council. 


Income 7k/’ Act (II of JS86\ sec, 47 — 
Principal place of hiuincu of a permtu 
power of (iovermr-ilemral to declare^ 

Se<f, 47 of the Income Tax Act $o far aa 
it empower a the Governor-General in Coun- 
cil to declare which of aeveral places of 
hvsineaa should he deemed to be the princi- 
pal place of business, applies only to the 
case of a company or a firm and not to the 
case of an individual carrying on business* 

The facts of the case, which was unde- 
fended, are fully stated in the judgment. 

Mr. Knight for the Plaintiff commented 
on the diffrenet sub-sections of sec. 47 
and contended that that section did not 
apply bo the case of an individual carry- 
ing on business. 

Stanley, J.— This action has been , 
brought by the Plaintiff, a mtrohaut 
carrying on business in Bombay and also 
in Calcutta, to recover from the Secretary 
of State for India in Council Rs. 1302. 


in his: juctgment has thought proper to I. 4., being monies which be alleges were 
dia^lijBve Mrs. Harriet a witness in this paid by him under the oompuldon of a 
;;jDaife|*ahd in doing so, he states that he distress warrant in respect of Ineome^tax 
ajftees with the Magistrate. But, on which he had already paid in Bombay. 
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It appears on fcho evidence of his 
Calcutta Manager that the Plaintiff 
carried on business in Bombay before he 
opened a branch in Calcutta ahd that bis 
head office is in Bombay. He paid the 
Income-tax for the year 189H-09 in 
Bombay in respect of both businesses, 
lie was assessed however for Income-tax 
in Calcutta in respect of the two busi- 
nesses and, notwithstanding that he in- 
formed the Collector that he had already 
paid it in Bombay, he was required to 
pay it again in Calcutta an<l did so, as I 
have said, on the issiie of a distress 
warrant for its recovery. 

The Defendant filed a written state- 
ment in which there is an admission that* 
the certificate of payment of Tucomo-tax 
for 1898-99 given by the Collector of 
Bombay was in the hands of the Defend- 
ant bnt under tlie impression that the 
Income-tax ought to have been paid in 
Calcutta and not in Bombay the Collector 
in Calcutta thought fit to insist on its 
payment here. 

ft is suggested that, under an order 
made in pursuance of sec. 47 of Act 2 
of 188G, the Governor-General in Coun- 
cil had declared that Calcutta should 
})e deemed to be the principal place of 
business of the Plaintiff. 

This section, however, so far as it em-’^ 
powers the Governor-General in Council 
to declare which of several places of 
business should be deemed to be the 
principal place of business, appears to mo 
only to apply to a case of a company 
or a firm and not to the case of an indi- 
vidual carrying on business. 

Bnb-sec. 3 of that section is the por- 
tion of the section which deals with a 
person carrying on business in several^ 


places and ihi$ enables the 

Gove,nior-OenetaJ'",m;3£fe^^^^ declare 
which of those fee"^lrai '|>Jaoes sbiill^ 
deemed to be his residence. * 

In the case of a Company, or 
the Governor-General in CouneiL may 
declare wduch of the several 
business shall, be deenxed to be the 
principal place of business. / . 

Acting no doubt under some mlscen* 
ception, as it seems to me, the Colle^r 
in Calcutta ill-adviscdly insisted pn ihe 
payment of the Income-tax -here. Thp \ 
money was paid on the 22nd "June 
under compulsion, as 1 have said, ,of a 
distress warrant. I think that thp . 
Plaintiff has clearly established biS tig^t 
to recover this money, * , , 

In his claim he has asked for damages 
but his learned counsel has abandoned, 
this portion of the islaiiu and, under the 
circumstances, I shall give a* decree for 
the amount claimed, Rs. 1302. I. 4. with 
interest at the Court rate of f) per Cent, 
from the 22iid Jape 1899, the aix^onht 
so awarded to he satisfied within six 
weeks from the date of the decree. 

Costs on scale No. .2 up tp the time 
the suit w as transferred ; thereafter pn 
scale No. 1. Interest on decree iit d . 
percent. • 

The learned Standing Oounsot applied 
to me that the case might he adjduriipd 
for a fortnight with a view to his eli^iit’s 
filing his affidavit of dpciimeht^. 
for the purpose of considering^ 
whether or tic^f the case sbou%po|, ^ 
settled. I was unable ,to see, . , 

accede to this applioation/j,|^^yld^ ^ 
reason : '' 

On 13th ' AngU;^C\;| ^ 
‘made for the discovery'' ‘ 
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DO discDvOi?^^ vfw made ^id on tbo 2Srd 
Jfovombot 1900 ap appHcktiop was made 
tQ me by the Plaintiff to compel the 
DefendaOt to file list of documents 
uDder the former order, On this occa- 
sion I granted one month’s extension and 
directed by the order that if the order 
was not complied with in tlie time men- 
tioued, the action should be transferred 
to the undefended list and heard ex •parte, 
Jfo sufficient ground was shewn to me 
by the learned counsel why I should 
rescind this order or allow .iny fiutlier 
time, having rcgaid to the number of 
months \vhich the Dofoiulnnt had already 
had for making the discovery. 

Messrs, Pugh d: Co,, Attorneys for the 
Plaintiff. 

S. R. Id. 

[ORDINARY ORIGINAL CIVIL 
• JURISDICTION,] 

Suit No. 702 oi 1900. 

1 (JuA/iE Mahmudau 
IlonMAN, riaiiitiff, 

1900. V 

6, December. Sauai (.hiANUiiA Dun, 
j Defendant. 

Civil Procedure Code {Aa XI Y of 188 d), 
Chap. XXXIX 'egotmble Instruments— 
SurAmarJf Proredure— Leave to defend, exten- 
$ion of to appig for — Limiteitioti Act 
i {XV of 1877), sec* 4 and Sch, II, Art, 159. 

Jk a suit under Chap, XXXIHQ Civ, 
the Court has no power, after the 
^ iinte fixed hy the summom for ohtaining 
^ 0 appear and defend^ has expired, to 

the time, 

V i^a^xt*^Whether the Court has power 
I extension of time if an applir 

evdih extmsion he made hefort 
'i piiive jSW by the e%mnom has expired* 


This was a i^uit by the Plaintiff* as 
endorsee for value of a proiwissoiy note 
alleged to have been executed by the De- 
fendant, instituted under Chap. XXXIX 
of the Civil Procedure Code, on the 30th 
August 1900. SummCns was issued in 
the form given in Sch. JV, No. 172 of 
the Code, and the Defen<Jant was given 
ten days from date of service to appear 
and apply for leave to defend if he im 
tended to defend the action. 

Mr. A, Chaudhari was uistr acted by 
the Defendant to apply for leave to 
defoiai on the 10th of November lOOQ, 
the Defendant alleging that he had been 
served in the beginning of the month 
of October 1900, during the close holi- 
days but the application, as a matter 
of fact, was not made till the 20tb. 
The Courts re-opened on the 19tb of 
November and the veritiod petition of the 
Defendant had been affirmed on that day. 
Oil counsel stating that having regard 
to the date when tlio application w’as 
being made a <|uestioii of limitation 
aroHO, his Lordship directed notice to 
issue to the Plaintiff./ The application 
was hually hoard on the 3rd of December 
1900. 

Mr, H, MiiUa -'(with him Mr, A, 
Chaudhuri) for the Defendant,— Tho^De*- 
fondant is a resident of Hooghly, and 
this Court lias held that a person who 
does not reside within the ordinary 
original jurisdiction of this Court should 
get sufficient time to appear and ask for 
leave, Groom v. Wilson (2), 

Pontifex, J., in that case held, 
inasmuch as see. 532, Civ. P. <3,^ pro- 
vided that the summons was to^bo itx tba 
form given in the acheduli^ or tn such 

{2)1. L. it i 0.1. 6^ {18(78). 
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other form as the High Court may from 
time to time prescribe, power to extend 
the time is given to the High Court by 
implication. 

Stanlev, J.~Caii a Judge sitting on 
the Original Side of the Court alter the 
form? 

Mr. Mittra.-rV nder sec. 36 of the 
IiOtters Patent a single Judge has the 
same power as the High Court. 

He also relied upon Chandra Kant 
Soy V. Poyose (1), Joseph v. Solano (6), 
and referred to certain unieported cases. 

Mr. J. (?. Troorf?"o^c for the Plaintiff. — 
Under sec. 4 of the Limitation Act, the 
Court must take the point of limitation, 
it cannot be waived. Art. 159 of that 
Act expressly provides that the Defend* 
ant is to apply for leave to defend 
within ten days from the date of the 
service of summons. We say that the 
Defendant was served in the fourth week 
of September. It is very doubtful as 
to whether the Defendant was not barred 
even on the 1 9 th of November when 
the Courts re-opened. He referred to 
Etsenlohr v. Ooona Moni JDehi (5) 
(before Sale, J., 12lbh March 1895) and 
Madhuh Loll Duffur v. Woox)endra 
Karam Sen (4). TKb cases referred to 
by Mr. Mittra all refer to extension of 
time of service, not the extension of 
time to appear after service. Sec. 534 
gives the Defendant a right under special 
circumstances to set aside the decree and 
if necessary to stay or set aside execution, 
and that is the proper and the only 
course open to the Defendant. 

(l) 8 B L. K. O. B. 88 (1869). 

(4) 1. L E 28 Cal. W (1890). 

(5) imrepoitcd (1898). 

(6) 9 B. U U. U1 (1872). 


Afn M. Miitm ^ 

Civ. P. 0., supports^ tny It 

the Court can set asid$ tHk UUllltf 

special ciroumstancf|, such as anitob in 
this case, it is merely a technimil 
tion to say that the Court cauhOt )^ve 
leave to the Defendant to defend tb# 
action before decree. The Court haa gbt 
to be satisfied that the Plaintiff is 
ed to a decree and there is an 
power in the Court to order supb staptl 
or proceedings to be taken as may lead 
to the administration of justice. 

STANtEY, J. — This matter comes before 
the Court on a petition filed by the tfcp- 
fendant for leave to defend the action. ^ 

The facts, upon which the point tor 
my decision depends, are nof) disputed. 

The suit was instituted on the SOth 
of August 1900 under Chap. tXXXlX of 
the Code of Civil Procedure for the stun 
of Ks. 15,029 alleged to be duo by the 
Defendant to the Plaintiff on the footing 
of a promissory note, dated the 24th of 
August 1900. 

The summons prescribed by sec# 532 
of the Code was served on tiie Defendailt 
on the 2l8t September 1900 and as |lhe 
ten days, during which the D^efendant 
was entitled to apply for leave to appaar 
and defend, expired during'" the hmg 
vacation, the Defendant had, up to toiO 
19th %f November, the first My m 
which the Court sat, to make hi$ 
cation. ^ 

application was nob 
the toUowing day> the 30th Of 
when I direoM mk 
plii^tion shooid be gJflf 
Mr, Mittra on bebu^ ft 
emends that^ihO ^ 
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for illito to »]^9r and dofehd 
Mid reHod U|)0I1 tho provision of bqo. 36 
of tile ^Obarter aij^i referred me to 
aeT0ta1 Oaeee. 

£fl the case of Chandra Kant Roy v. 
if. (1), the head-note appeari? 

to me to be inaccurate. It is as follows : — 
Where in a suit under Act V of 1866, 
the Defendant is at such a distance as 
would make it impossible for him to put 
(tin lin iappearanoe within the seven days 
allowed hy the Act, the Court will stay 
e?cecut!on for a time long enough to 
tn allow him to appear.^’ 

The application there was under the 
previous Act (V of 1866) which contains 
somewhat similar provisions to those in 
the present Code. 

From the head-note it would appear 
as if the Court had extended the time 
for a time long enough to enable the 
Defendant to appear. But what Phear, 
says at p. 84 is, “ that, in all cases 
in which Hie Defendant resided so far 
off that the whole or a considerable por- 
tion of the time within which he might 

$ 

apply for leave to defend would bo con- 
sumed in the mere journey, execution 
Sbonld bp stayed, so as to allow time to 
msko an application to set aside the 
jni%ment according to the provisions of 
see. so that it is not— as would ap- 
pear^ from the head note — that time was 
granted to allow the Defendant to appear 
brnt execution was stayed for a time long 
to enable the Defendant to apply 
to set aside the judgment. 

relies npon the decision 
to tN cwie of Groom 4i 

a lit, ]4 Kb Ob Bb 80 


the learned Judge in granting leave to 
the Plaintiff to file tha plaint directed 
that, as the Defendant lived at Peshawsn*^ 
the time within which tbe Defendant 
might obtain liberty to appear and 
defend should be a period of 28 days 
instead of 10 days the time specified in 
the form contained in the 4th schedule 
to the Code. 

He held in fact that the Court in 
granting leave to issue a plaint under 
Chap. XXX IX might fix a reasonable 
time, having regard to the residence of 
Artbe Defendant, within winch the Defend- 
ant might apply for leave to defend and 
lihat the 10 days prescribed by the form 
was not an unalterable limit. 

Accordingly in that case 28 days was 
fixed by the summons itself os the time 
within which the Defendant might apply 
for leave to appear and defend. 

That was a differoni case from the pre- 
sent case in which the time fixed by the 
summons is 10 days. 

Of the un reported cases to which I 
have been referred the first is the case of 
Normdra Nath Bo^ v. Mari hall 
Malliclc (3) which was heard on the 29th 
August 1898 

In that case it appeared that the lOfch 
day allowed by the summons expired on 
a Sunday and the application was made 
on the Monday following an<l the 
tion there considered was whether the 
date of service should be excluded in 
computing the 10 days time. The majteter 
came before' Mr. Justice 
and he allowed the Defendant 
appear and defend bnt bb 
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coudilion that the riaintiff should be 
at liberty to raise this (|aestion under 
the Statute of Uniitation, The learned 
Judge said: — ^M)u the qiiostion whether 
the application wms made iu time 1 have 
said that T will allow the Defendant leav e 
to appear ami defend but as tl)c appli 
cation is made er parte 1 will allow tin* 
riamtiflT, if he so wishes, to be heard om 
the question of limitation.” So there 
was no acljudioaiion on the (piostion 
which is raised he Fore me. 

(^)uusol on behalf of the Plaintiff con- 
tends tint once the period fixed h^^ the 
Huinmons has expired the Court has no 
power to extend the time and he relics 
on sec. I of the Indian Limitation Act 
which provides that: “Subject to the 
provisions contained in secs, o to 2r» (in- 
clusive), every suit instituted, appeal 
]>res 0 nted, and application made, after 
the period of limitation prescribed there- 
for by the second schedule hereto annexed, 
shall he dismissed, although limitation 
has not been set up as a defence,” 

The present case does not fall within 
any of the provisions of secs. 5 to 2\ 
and under see. 159 of the Limitation Act, 
the time from which leave to appear and 
defend a suit under Chap. A XXIX of the 
Code of Civil Procedure runs is from 
the service of the summons. 

d'lns w as So held by Sale, J in the 
?a8e of MadhuO Lall v. Woopendra Narain 
(4). In a subsequent case before Sale, J., 
which is unreported and which was 
disposed of on the 12th March 1895, 
b\ Eisenlohr v, (Joona Moni Pehi (5), 
Mr, Avetoom applied for leave to file a 
warrant on behalf of the Defendant. On 

{\) I. I- H. 23 Cal. 57S (1896). 

(5) bnievojlcd (1895). 


the part <»f the Plaintiff it was objected 
that the suit was under XXXjX 
.in<l leave to appear and defend liad not 
been obt'iinod. Plaintiff’s coiui^l sub- 
niiltcd that Mr. Avetoom had nb fectwi 
^fandi not having obtained leave to 
appear and defend and objeoteS tO his 
being hoard. 

The learned Judge stated that the 
proper course for Mr. Avetoom to take 
was to apply under sec. Civ. P, Code, 
to set aside the decree. The Defendant 
not having within the time alllowed by law 
applied for leave to appear and defend, 
an application at that stage for leave to 
appear and defend could not be enter- 
tained. * 

1 am of opinion that sec. 4 of the 
Limitation Act is mandatory and that 
the Court has no power, after the time 
fixed by the summons for obtaining leave 
to appear and defend has expired, to 
extend tlie time. 1 refrain from expres- 
sing an opinion as to tlie power of the 
Court to grant an extension of tims if 
an application for such extension be made 
before the time appointed by the sum- 
mons had expired. 

My decison does not conflict with the 
decibion of Pontifex, J,, in the case before 
him III which on the presentation and 
admisbiow of the plaint the time was 
extended by the Court to 28 days. This 
seems to me to be a reasonable course 
to adopt ill a case where the Defendant 
I'osides at a distance. 

Under these ’circumstances, but with 
regret, I hold that I have nojpower tso 
extend the time ip this case* The jpe- 
fendant has a remedy ui^er 
it he can make out a cJUe fo*? iS-ppU* 
cation of the section* , » 
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The application must bo dismissed with 
'bostsi' 

Mr* It* Cf Mitier^ Attorney for the 
Haintift 

, Mr* A* S* Barrow^ Attorney for the 

Defendant. 

S,K D. 
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, Ai^peal from Appellate DKCRKii: 

V No. 2182 OP 1898. 

a ' 

SfIKIKH NiZAIWUDDIN, 
Defendant, Appellant, 


Ri Alf, J. 
Brett, J. 
^1900. 

3, August. 


Momtazuddin tfe anr., 

I Plaintitfs, Respondents, 

HorfSiture — Bmial of landlord^ is title hefm*e 
mdt — lM&t\tio% — Written, sUxtement — Imul- 
lord and Tenant Act ( 17/7 of JS 69 ), 

* A denial of landlord's titie^ in order to 
operate as a forfeiture must be an e*r press 
denial prior to the instiftition of the suit, : 
a denial in the written statement does not 
operate as a forfeiture ; and if what 
transpired before suit is ambu/aous in 
its character it would he irregular and 
luxrdly m accordance tcifh the principles 
of law to refer to the ^critten statement to 
explain the intentiofi of the Defendant. 


This yas an appeal against the decree 
' ofiBabii Shyam Kisorc Bose, Subordinate 
^ Ji^ge of Zillah Sylhet, dated the 1st of 
December 1898, confirming the decree 
;bf BAbu Tara Prosunno Dass, Muusif of 
Syihot^* dated the 2 1st of duly 1898. 

facts of the case tyipoar from the 
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Chandra Das for the 


The 3 udgmekt of the Court was as 
follows: — 

The suit out of which this second 
appeal arises was brought by the Plaintiffs 
to recover possession from the principal 
Defendants of 3 kedars of land upon * the 
allegation that they belong to Taluk 
I.akshman Deb : that the Plaintiffs have 
purchased the same from the vendor 
Defendants, who not having executed a 
kohala^ were sued ; and upon a decree 
obtained by the Plaintiffs, the kohala 
was executed by them in respect thereof. 
They furtlier allege that the principal 
Defendants were holding the said lands 
under the vendors of the Plaintiffs, under 
a hhagidar jotc right ; and that upon llie 
execution of the kohala they asked the 
Defendants to give them ])OKBession, and 
upon their refusal to do so, they bring 
this suit to obtain khas possession. They 
base their cause of action upon tho 
refusal, and put tii^ date as the lOfeh 
of Pons 1.302, B. S., their date of 
purchase ; and also the Tith of Jaista 
1303, when the principal Defendants 
w^ere verbally requested to give up the 
lands. 

The Defendants, among other picas, 
alleged that the land in suit appertained 
to viehal Rajbullubh, and not to taluk 
Lttkshman Deb ; they furthei* alleged 
tliat the vendors of the Plaintiffs had no 
title ; that, as a matter of fact, one Sink 
Joy Surma and others were proprietors 
in respect of a twelve*annas share, which 
the D{‘fendants had purchased frorn 
them ; and that in respect, of the re- 
maining four annas, they were in pcfsees* 
sion of the same, by virtue of a raiyatP 
title derived from Brojo Mohun Chow- 
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The Munsif, in a judgment which is 
by no means satisfactory, held- against 
the Defendants, and made a decree in 
favour of the Plaintiffs. 

The Defendants appealed to the Sub- 
ordinate Judge, who sets out in full the 
allegation of tho parties, and deals with 
the principal questions involved in the 
case, and with which wo are concerned 
in the present appeal. 

One of the objections taken before the 
learned Subordinate Judge against the 
decree for ^has possession was that, 
inusmiicli as, according to the Plaintiffs’ 
own shewing, the Defendants liad a 
tenant right, they could not be evicted 
without notice ; and the learned Subor- 
dinate Judge dealt with tliat question 
first. He says: — “ In tho written stato- 
inent the tenant right was tiot set up ; 
on the contrary Ihe Defendants expressly 
denied having held as tenants. Tt is, 
however, clearly proved in tho case that 
previously’’ one Foyzucldi held the land 
as tenant under tho Plaintiffs^ vendors, 
and that subsequently the Defendants 
themselves hold the land as tenants \inder 
the said vendors. The Plaintiffs’ case 
is that on their demanding the Defend- 
ants to surrender the land, tlie latter 
denied tho Plaintiffs’ title, and thus 
forfeited the tenant right ; and then he 
adds, — “ I therefore find that there was 
,^a denial of Plaintiffs’ title.” The De- 
fendants appear to have contended before 
him that the statement in the plaint, 
and proved in the case, did not amount 
to a denial of Plaintiffs’ title, but only 
referred to their right to re-enter. With 
reference to that contCMitiou tlie learned 
Subordinate Judge says as follows: — 

Beading, bowevef, the statement in the 
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light of the written ets-tement, in which 
the Defendants most clearly denied the 
Plaintiff's’ title, and their vendors’ title 
to the land,' I can have no doubt that 
by tho previous statement the Defend- 
ants meant to deny not the Plaintiffa* 
right of re-entry only, but also their 
title to the land itself. That being so, 
the denial operated as a forfeiture, and the 
Defendants were therefore entitled to no 
notice.” He accordingly affirmed ttia 
decree of the first Court. 

The Defendants have appealed to this 
Court from the judgment and decree of 
the Subordinate J udge ; and tho qrtestion 
which we have to detenniue in this case 
is ^vliether the order for /chas posaeasioti 
, was right and proper umier the circum- 
stances. 

Under Act VIII of 1885, there ismO 
forfeiture arising out, of a denial by the 
tenant of the landlord’s title. Cm this 
question we need only refer to the case 
of Debirtcddi v. Ahihir Rahim (1), In 
that case the tenant l)ad persistently 
denied the landlord’s title, and yet the 
learned judges held that the Bengal 
Tenancy Act does not recognize for- 
feiture on the ground of the denial 
the landlord’s title. But the pt^ient 
case has arisen in a district Act 

VIII of 1885 is hot applicable ; and ‘the 
relations of landlord and tenant^ are^still 
regulated by the provisions of* Act VIII 
of 1869; and although there».Hi8 no pro- 
vision ill that1!lct providing a tenant 
denying his landlord’s title |{^ould forfeit ’ 
his tenancy, it has been in several 

cases which have proceed^ ebieffy upou 
considerations of the Et ]aw, that 
such a denial would go a forfeiture^; 

(l) 19| 1(1888,. 
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As at present advised we do not wish 
to dissent from that view ; and we must, 
therefore, take it that if the Defendant 
denied before suit the title of the land- 
lord it must be held that they have 
forfeited the tenancy. But a penal 
provision of this character can only be 
enforced on express denial ; it must iiol 
be inferential or proceed upon an f.r 
post facto circuiustance ; for example, 
the Subordinate Jud^o refers to the 
written statement to explain what trans- 
pired previously Ixjtween the Plaintifls 
and Defendant. A denial, however, in 
the written siatenienl, as lias been held 
in the case of Prannafh Sha/ia v. 

KlmH (2) would not o[i('vato as a forfei- 
ture. The cause of action must arist* 
before the institution of th(‘ suit. The 
real (iuestioii for determination, thendbre, 
is whether there was an express denial by 
the Defeiuhint prior to the institution of 
the suit. If what trans})ired before suit 
is Eimbignous in its character, it would 
be irregular and hardly in accordance 
with the principles of law to refer to 
tlie written statement to explain the 
intention of the Defendant for that 
would be proceeding upon a mere in- 
ference. The learned pleader for the 
Appcllat^t desired to refer to the evidence 
to show that what took place before suit 
did not amount to denial of Ylain tiffs’ 
title. In second appeal Ave are unable 
to look into the evidence to see whether 
there was or was not, an express denial of 
the landlord’s title in the case. Having 
regard, however, to the circumstances 
to which we have already adverted, 
think this case must be sent back to the 
lower Appellate Court foi the purpose of 

( 2 ) I. L. R. 13 Ci>l. ( 1886 ). 


coming to a fniding on the point of the 
express denial upon which alone the 
forfeiture can be bused. 

The appeal Avill remain on the file of 
this Court. The learned Judge will make 
(ho return of his finding within a month 
from the date of the receipt by him of 
the record. 

Case remanded. 

S. C. S. 


[CIVIL APPELLATE JURISDICTION 1 

ApPKAJj FHOM OltDEIf 

No. :18V OK liSOO. 

SUIMAT! SAUA'r KUMAltl 
Dkiu, ,1 udgrnoiit-debtor, 
Baxeu.ikk, J, A])pcllan(5 

IhucTT, J. 

1 1 ) 00 . Nlmai CiiAiiN Di:r 

2 G, November. Siiu'au and another, 

Decree-holders, Auction - 
pu rchasors, I Respond en Is. 

Kt'dCHtioii safe^ application to set aside — 
Fraud- Irregulorittf— Code of Cioil Prove- 
dnre (A7 V of 1SS‘P)^ secs. iPpfy a}ul i'Ul— 
Purchase hy the decree dwlder hcnaini at a 
ivriee less than that at >rhivh the decree- 
holder v'as permitted hid — Limitation Act 
{XYof 1H71), Sch. If Art. 17S, 

The of a 2 >v<,piriy at an 

e.vtcuiion sale by the decree holder^ in 
the name of another person^ at a prrice 
less than that at ivhick the decree holder 
uhtained permission to hid for the said 
pjropmty^ constitutes f ratal which would 
vitiate the sale. 

Mahomed Cazkk Cflouniiky v. Ram 
Lai.l Sen (1) referred to. 

Art. 178, 8ch. II of the Limitation 
Act would govern such a f,ase. 


(1) 1 L. R. 10 ChI. 757 (1884). 
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This was an appeal preferred on the 
2lAt of November 1899, against the 
order of Babu Bajendra Coomar Bose, 
Subordinate Judge, 2dd Court of Zillah 
S4-Pergunnabs, dated the 12th of Sep- 
tember 1899. 

The appeal arose out of an application 
by the judgment-debtor to set aside the 
sale of a debt due to him secured by 
a bond. It appears that in execution of 
a decree obtained by the llespondent 
against the Appellant certain debt due 
to the Appellant and secured by a bond 
was put up to sale. The Respondent 
obtained permission to bid at the sale for 
the bond debt at a price of Rs. 5,000 and 
upwards. At the sale, however, the debt 
was purchased by one Sarat Chandra 
Dey for Rs. 3,000 and odd. The Appel- 
lant then made" this application alleging 
that the real purchaser was the Respond- 
ent henami in the name of Sarat and 
contended that such purchase was an 
abuse of the process of the C^ourt and 
should be set aside. He made the ap- 
plication more than thirty days after 
sale but within three years from that 
date. 

Dr, Asutosh Muherjef^ Bobus Jnanendra 
Nath Bose and Biraj Mohnn Majuuidar 
for the Appellant. 

Bahus Saroda Charan Mittra and 
Mahendra Nath Roy for the Respondent. 

The Judgment of the Coukt was as 
follows : — 

This appeal arises out of an applica- 
tion by the judgment-debtor to set aside 
the sale of certain immoveable property 
and of a debt secured by a bond, on the 
ground of fraud and irregularity. The 
application was made more than thirty 


days after the date of sale but within 
three years froni that date. 

The Court below has held that the 
Petitioner’s allegations have not been 
made out and that the application as 
regards the sale of the debt secured by 
a bond is barred by sec. 298 of the Code 
of Civil Procedure, and it has rejected 
the application in conset|uenco. 

In appeal it is contended on behalf 
of the judgment-debtor that the Court 
below ought to have held that the sale, 
so far as the debt secured by the bond 
was concerned, was vitiated by fraud ; 
that the decree holder had in fact pur- 
chased that property henami in the name 
of Slmrat Chandra Dey ; tliat the appli- 
cation so far as this pioperty was con- 
cerned was therefore one under sec. 244 
of the (’ode of Civil Procedure, and that 
it was not therefore i>arred by sec. 298 
of the Code, or by limitation, •the period 
of limitation applicable to such a case 
being three years as provided in Art. 
178 of the second schedule of the Limi- 
tation Act. 

We may observe that the learned vakil 
for the Appellant did not press the appeal 
as regards the immoveable property and 
the appeal so far as that property is con- 
cerned must be dismissed. • 

For the success of the Appellant in 
the appeal in respect of the debt secured 
by the bond it is necessary that it should 
be established that the sale was vitiated 
by fraud, and that the purchase had in 
fact been mada by the decree-holder ; for 
it is then only that the case can come 
under sec. 244, and will be unaffected 
by eec. 298 of the Code, and governed 
by Art. 178 of the second scheduilo of 
the Limitation ActT and this is bow this' 
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point 16 sought to be made out in the 
argument on behalf of the Appellant : — 
It is contended in the first place that the 
purchase at the execution sale, though 
made nominally by Sharat Chandra, 
Dey, was nmde really by the decree- 
holder benami in the name of Sharat 
Chandra ; and it is then contended that 
if the purchase was made by the decree- 
holder benam?j having regard to the fact 
that the decree-holder had previously 
applied for and obtained permission to 
bid for this bond debt, Ks. 5,000 and up- 
wards, but bubsequently succeeded in 
buying it benami for 3,000 and odd 
rupees, the Court must infer that the 
decre^holdci’s purchase was, in the 
language of Sir Richard Garth in the 
case of Mahomed Ga.ee Ohoudh'iy v. 
Ram Lall Sen (1), *‘an abuse of the 
process oi the Court with the object 
of defrauding the judgment-debtor to the 
extent of the diffeience between the 
minim uni price fixed by the Court in its 
permission to the decree-holder to bid 
and the puce for which the property 
was actually pm chased. The foundutiou 
then oi the Appellant’s contention that 
the sale was vitiated by fraud lies in the 
allegation that the purchase was made 
by the decree-holder benami in the name 
of Sharat Chandra Dey Le6 us see if 
that allegation is made out. 

The direct evidence upon this question 
on the side of the Petitioner may not be 
$ufiicient to prove her case It only goes 
to show that Sharat OHandra Dey is a 
friend of the decree-holder and looks after 
his cases. But that evidence, taken with 
the evidence adduced on behalf of the 
decree-holder, Is in our opinion, quite 


sufficient to prove that the purchase was 
made by the decree-holder benami in the 
name of Sharat Chandra. For we find 
that the property, after being purchased 
by Sharat Chandra, was sold by him, 
within four months after confirmation 
of the sale, to the decree-holder’s wife 
and then, shortly after that, was pur- 
chased by the decree-holder from his 
wife ; and a few days after his purchase 
the decree-holder settled with the debtor 
for five thousand rupees for which ho 
obtained a mortgage bond carrying in- 
terest at four per cent, per annum. 
is thiJ all. Whilst the conveyances from 
Sharat Chandra to the decree-holder’s 
wife and from the latter to the decree- 
holder make mention of payment of 
consideration, the amount of the con- 
sideration bciv^ the sum of three 
thousand rupees odd, that is, the amount 
for which the bond debt was purchased, 
the decree-holder in his deposition admits 
that no money was paid by him to his 
wife for the transfer by her to him; 
and though he says in one place in his 
evidence that his wife purchased the 
bond fiom Sharat Chandra with the money 
she had got from her mother, a little 
later on he is obliged to add cannot 
say myself ^rhetber or not any money 
was i»aid on behalf of my wife to Sharat 
on account of the sale of the said 
bond.” Nor is it at all credible that if 
any money had been paid by the deof^e^ 
holder’s wife for the purchase of this 
bond, the decree-holder would not have 
known it! He does not say that his 
wife made the purchase without his 
knowledge. On the contrary he admits in 
his evidence that his wife consulted him. 
He further says that Sharat Ohaudra 


{1)1. L. E. 10 Cal. 757 (1884). 
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b^ars no relationship to him or his wife ; 
and that he does not go into the inner 
appartment of his house* If then there 
was a real sale for consideration by Sharat 
to the decree-holder’s wife, it must in all 
probability have been transacted through 
the decree-holder himself, and if any 
money had been paid by the wife to the 
vendor, the husband must have known it. 
We may here add that Sharat Chandra is 
described as being a person who acts as 
a dalal and owns some hackney carriages, 
that is, two in number. This is the 
account of his means and posit^n as 
given by the decree-holder himself. 
Then we should observe that when the 
decree-holder was asked the question, 
** why did you not purchase the bond on 
the strength of the permission of the 
Court ? ” his answer was “ the bids did 
not rise ; if another person would pur- 
chase it, a suit was to be brought. On 
this consideration I did not purchase it. ” 
But he did not hesitate to advise his wife 
to buy, nor did he hesitate himself to 
purchase or take a transfer of the debt 
from his wife. It seems to us that the 
truth is told, — only it is half told — in the 
first sentence of the answer quoted above 
** the bids did not rise.” The decree- 
holder, seeing that there vrete not many 
bidders, and the bids were not likely to 
rise, thought it to his interest not to 
avail himself of the pci mission of the 
Court ; for if he did so he would have 
had to begin with a'bid of 5,000 rupees. 
He thought he might make a profitable 
bargain by just standing by and pur- 
chasing in the name of his friend Sharat 
Chandra Bey. 

Upon the evidence then, taken as a 
whole, the inference is irresistible that 


the bond was purchased by the decree^ 
holder henami in the name of Sharat 
Chandra and that it was purchased 
henami with a view to avoid paying 5,000 
rupees or more, and therefore the pur- 
chase involved an abuse of the process 
o*f the Court and a fraud on the judgment- 
debtor in depriving the judgment-debtor 
of the full price which the decree-holder 
was bound to pay if he wanted the 
property. 

That being so, we think the Appellant’s 
contention is made out, and the appeal 
as regards the sale of the bond must be 
allowed and that sale set aside as vitiated 
by fraud ; but having regard to the fact 
that the Appellant succeeds only in part, 
we make no order as to costs. 

Appeal allowed. 

s. c. s. 

• 

[CIVIL APPELLATE JHBISDIOTION.] 

Appeal from Appellate Decree 
No. 2039 OF 1898. 

Beni Madhau Mittbb, 
Defendant No. 2, 
Appellant, 

V, 

Priya Nath Manual 
and another, PUiutifis, 
Bespondents. 

Arbitration awards if binding on a person not 
a party to the reference — Civil ^Procedure Code 
{Act XIV of 1S82\ sec. Gm^Acqnusomce^ 
Conduct of the party. 

Mere silence ike part of a person^ 
not party to an order of reference to 
arbitration^ and his omission to inform 
the arbitrators that He was not a party 
to the reference^ cannot make the award 
of the arbitrators binding on him even 
though, during the arbitration, he produced^ 


Banebjeb, J. 
Bbbtt, J. 

1900. 

13, December. 
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through a servant, a document before the 
atbitrators in obedience to a summons and 
declined to produce others, 

Satubjbt Pertap Bahadoor Sahi V. 
Dulhin Gulab Koer (1), Unniraman V, 
Chathan (2), Shita Nath Biswas v,^ 
Kishen Mohun Mookbrjeb (3), Govett 
V, Richmond (4) and Taylor v. Parry 
(5) referred to and distinguished, 

Dbbgumbur Chatter jbb v, Musstt. 
Ram Prba Dbbba (6) approved. 

This was "an appeal preferred on the 
14th pf October 1898, against the decree 
of C. P. Caspersz, Esq., District Judge of 
the 24-Pergunnahs, dated the 9 th of July 
1898, preferred on appeal from a decision 
of Babu Bulloram Mulliok, Subordinate 
Judge, 1st Court of 24-Pergunnahs, Alipur, 
dated the 25th of June 1897. 

In this appeal the*question which arose 
was whether Defendant No. 2 was bound 
by an award of the arbitrators to whom 
the case was referred at the instance of the 
Plaintiff and some Defendants, Defend- 
ant No. 2 being no party to the reference. 
The suit was for the declaration of the 
rights of the Plaintiff and for recovery 
of possession of certain lands. The De- 
fendant No. 2 hied a vahqfatnama but 
did not contest the suit. The Plaintiff 
and four out of the ten Defendants a|)plied 
» for the reference to arbitration. The De- 
fendant No. 2 did not join in the award, 
bub he took no objection before the 
arbitrators and, on being summoned to 
do BO by one of the parties,’ he produced 

(1) I. L. R. 24 Cak 469 (1897). 

(2) I. L. R. 9 Mad. 461 (1886). 

(8) 6 W. R. 130 (1800). 

(4) 7 Sim. 1 (1884). 

(6) 1 Man. and Grang. 604 (1840). 

(^I MarshalVs Rep. 617 (1863). 


a certain document before the arbitrators 
by one of his servants. Upon the return 
of the award of the arbitrators, the 
Defendant’^No. 2 objected that it was not 
binding on him, as he was not a party 
to the order of reference. The lower 
Appellate Courtr held that the conduct of 
the Defendant No. 2 amounted to an 
acquiescence on his part and the award 
was accordingly binding on him. 

The Defendant No. 2 preferred this 
second appeal. 

Dr, Rash Behari Ohose and BahvC 
Dwarka Nath Chucherbarty for the Ap- 
pellant. 

Dr, Asutosh Mukerjee and Babu Biraj 
Mohun Majumdar for the Respondents. 

The Judgment op the Court was as 
follows : — 

In this appeal, which arises out of a 
suit for declaration of title to, and reco- 
very of possession of, certain immoveable 
property, the question raised on behalf 
of the Appellant, the Defendant No. 2, 
is whether the lower Appellate Court was 
right in holding that that Defendant was 
bound by the award of the arbitrators, 
to whom the case was referred, although 
he was not a party to the reference, by 
reason of acquiescence. 

It is admitted that the Defendant No. 
2 did not join in the reference to arbitra- 
tion that was made in the case. The 
ground upon which the learned Judge 
below has held him bound by the award 
is thus stated in his judgment. *‘The 
conduct of the Defendant No. 2, when bis 
advantage was being debated, warrants 
the conclusion that he consented^ as 
did his sub-tenant, to the arbitration 
proceedings.” Thetii after cemsidering 
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certain cases presently to be noticed, the 
learned Judge observes : — “ But this De- 
fendant was fully aware of the proceed- 
ings, as notice was given to all Oie 
pleaders, he sent his servant to produce 
a document before the arbitrators, and 
he declined to produce other papers. He 
awaited the result of the reference, and 
then preferred an objection to the Court 
which did not impugn the award on the 
merits. Such conduct clearly disentitles 
the Defendant No. 2 to relief.*’ 

We arc of opinion that the facts refer- 
red to in this judgment do not warrant 
the conclusion that the Defendant No. 2 
is bound by the award by reason of his 
acquiescence in the reference. It is not 
said that this Defendant did any thing 
beyond sending his servant to produce 
a document, and this was done not at the 
instance of the Defendant himself but 
in obedience to a summons requiring him 
to produce the document, the summons 
being issued at the instance of the De- 
fendant No. 7. It is not shown that De- 
fendant No. 2 took any part in the pro- 
ceedings before the arbitrator^ It is not 
even suggested that he did. Mere silence 
on his part, aud his omission to inform 
the arbitrators that he was not a party 
to the reference, cannot be taken to be 
sufficient to make the aivard binding 
upon him. Of the three cases relied upon 
by the learned Judge, that of Saitirjet 
Pertap Bahadoor Sahi v. Dulhin Gidah 
Koer (1), was a case in Which consent to a 
reference to arbitration was given by the 
agent of a party, and it being found that 
the party had ratified the act of his 
agent, it was held that he could not 
question the validity of the award. That 

(1) I. L. R. Cal. m (1897). 


case therefore was different from the 
present one. As regards the case of 
Unniraman v. CItathfxn (2), it will be 
sufficient to say that the learned Judges 
there, whist declining to interfere under 
sec. 622 of the Civil Procedure Code in 
•favour of the party who impugned the 
award on the ground of absence of con- 
sent on his part to the reference, observed: 
“It is not necessary to say, and we 
expressly I’efrain from saying, any thing 
as to the validity of the award.*’ And 
the case of Shita Nath Biswas v. Kishen 
Moh%in MooJeerjee (3), is clearly distin- 
guishable from the present, as there all 
that was held was that a party who 
was made a co-Plaintiff at His own 
instance after the suit had been referred 
to arbitration, could not object to the 
validity of the award, as he took the 
position of a co*Plaintiff in .the case as 
it then stood before the arbitrators, and 
as he made no objection to the arbitration 
but suffered the arbitrators to give in 
their award which affected him equally 
with the other co-Plaintiffs. 

Two English cases were relied upon by 
the learned vakil for the llespondcnts, 
namely, GovM v. Richmond (4) and 
Taylor v. Ppirry (5). Those cases in the 
first place, are not quite in point. Refer- 
ence *to* arbitration in a pending suit is 
governed by certain express provisions 
in our Civil Procedure Code, one of 
which requires that all the parties shall 
give their consent to the reference and 
that an application for reference to 
arbitration shall be in writing. In the 
second place we feel bound to observe 

(2) L L. R. 9 Mad. 451 (18,86). 

(3) 5 W. R. 180 (1866). • 

(4) 7 Sim. 1 (1884). 

(5) 1 Man. aud Graug. 604 (1840). 



VoL. V.] THE OALCtTTTA WEEKLY NOTES. 271 

Beni Madhab Mittbr v. Priya Nath Mandal. 


with reference to the former of the two 
cases jnst referred to that the correctness 
of the rule therein laid down is open to 
question and has been doubted by well 
known writers of text books on the 
subject. See Kussel on Arbitration, 8th 
Edition, page 317, and Pollock on 
Contract, Gth Edition page 191. And* 
as for the second' case, the facts there 
were very different from those of the 
case before us. On the other hand, there 
is a case in Marshall Reports, pa^e 517, 
namely, the case of Deegumhur Chatterjee 
V. MttB&ii. Ram Prea Dehea (6) which 
supports to a certain extent the view 
we take. 'Fhere the Judge in the Court 
below referred the case to arbitration 
after having suggested to the parties that 
they should do so, and the reference was 
sought to bo supported on the ground 
that the parties obje^cting did not oppose 
it when it \fas made, 'flie learned Judge 
thereupon observed Wo think that 
the judge took an erroneous view of 
this matter. A reference to arbitration 
should proceed on the recorded and ex- 
pressed consent of both parties, and not 
in the absence of it.’’ 

The judgment of the learned District 
Judge cannot therefore be supported, 
and it mpst be set aside so far as it holds 
that the Defendant No. 2 is bound by 
the award. 

We are then* asked to remand the case 
for an inquiry into the question whether, 
although the acts and conduct referred 
to "in the judgment of the learned 
District Judge may not be sufficient to 
amount to such an acquiescence as would 
make the arbitration award binding upon 
the ^Defendant No. 2, there were any 

(6) Marshall’s Rep. 517 (1863), 


other acts and conduct which would 
support the inference that there was 
acquiescence on the part of the Defend- 
ant No 2 ; and to allow the Respondents 
to adduce further evidence on the point. 
We are nnablo to accede to this praj^er, 
because no foundation is laid for an 
application of this sort in the proceedings 
in the Courts below. When the Defend- 
ant No. 2 submitted his petition of 
objections to the award in the first Court 
he distinctly stated that there was no 
notice served upon him, that he never 
appeared before the arbitrators, and that 
be was not bound by the award. Tf the 
Respondents thought it necessary to 
adduce evidence to show that the Defend- 
ant No. 2 was bound by the award by 
reason of acquiescence, they ouglit to 
have asked the first Court to allow them 
to adduce such evidence, and oven if it 
could ho said tliat they had no sufficient 
opportunity of ofToring evidence before 
that Court by reason of the extreme 
view which it took on the question of 
law, they ought to have asked the lower 
appellate Court (before which they were 
Appellants) to take evidence on the point. 
Even this tijey omitted to do. That 
being so, wo think they are not entitled 
to ask us to remand tlie case for a further 
enquiry into the question. 

1’ho result tlien is that this appeal 
must be allowed, and the case as against 
the Defetidant No. 2 will be remanded 
to the first Court for retrial. 

The costs of this appeal will abide the 
result. 

CmK rmnandHh 

S. C. S. 
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ArrBAL FROM Appellate Decree 
No. 1166 OF 1899. 


JOGABUKLIIU MaJUMDAR, 

Rampimt, J. 

Pratt, J. 

1900, Rasho Mon JAN Dasmya, 

1^) August. Defendant, Respondent. 

Bangal Teyiancy Act {VI 11 of 1S85), sec- 
167--Anmdment of incumbrance, notice for 
— Notice, contenU of--- Notice, joint, to several 
'persons, 

A notice to anmd an incumbrance under 
sec, 167 of the Bengal Tenancy Act is not 
had though it does not specify the parti- 
culars of the land held by the tenant or the 
rent payable by him. 

Such a notice if addressed to several 
tenants jointly is not bad if it is served in 
accordance with the prescribed rtdes. 


Plaintiff, Appellant, 


This was an appeal preferred on the 
19 til of Juno 1899, against the decree of 
Babu Kali Kumar Basu, Sub-Judge of 
Birbhum, dated the 20th of March 1899, 
confirming a decision of Babu Benode 
Beliari Mittor, Miinsif of Bolepur, dated 
the 10th October 1898. 


The facts of the case appear from the 
judgment. 

Babu Jadu Nath Kanjilal for the 
Appellant. 

Babu Ilari Cham SarJcel for Che Res- 
pondent. 


The Judgment op the Court was as 
follows : — 

^i'his is an appeal against a decision of 
the Subordinate Judge of Birbhum, dated 
the 20th of March 1899. 

The Plaintiff is the purchaser of a hold- 
ing containing 21 bighas 2 cottas, and he 
alleges that after the purchase he served 


[Vou V. 

notice on the under-tenants of the land 
under sec. 167 of the Bengal Tenancy 
Act, declaring that their iiiterests in the 
holding were annulled. 

The Munsif and the Subordinate Judge 
have both held that the notice which the 
Plaintiff served through the Collector upon 
the Defendant was invalid in law; and 
*the reasons which the Subordinate Judge 
gives for coming to this conclusion are 
that the notice did not specify the area 
of the land held by the tenants or the 
amonnt^of rent paid by them, and that 
the notice was a joint notice to the 
several tenants. The learned Subordinate 
Judge says that this is bad in law. He 
does not, however, specify where the 
law is to be found according to which 
notices in this form are invalicl. We 
are not aware of any such law. There 
is no provision in the Bengal Tenancy 
Act which prescribes the form of these 
notices ; and we do not thiivk that the 
Subordinate Judge was justified in intro- 
ducing into the law a provision not to be 
found in it. And is there any reason 
why notices in such cases as the present 
should specify the particulars required by 
the Subordinate Judge? The Plaintiff 
does not want to treat the tenants as 
tenants any longer. He does not want 
any rent from them. He only desires to 
get rid of them. Therefore it seems to 
us, there was no necessity whatever for 
specifying in the notice the particulars 
of the land held by the tenants or the 
rent payable by them. 

The Subordinate Judge has held that 
a joint notice to several tenants is bad. 
Why should this be so? There is no 
provision in the law which says that a 
joint notice to tenants is bad ; and |here 
is no reason why it should be held t<o be 
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during their respective lives. He allowed 
Rs. 1,000 to be expended for bis shrad 
and after other directions the Will runs 
as follows : — “ Subject to tlie aforesaid 
bequests and payment of the aforesaid 
legacies and annuities I dedicate the whole 
of ray estate moveable and immoveable 
to the sheba of the said Thakur. Tlie 
surplus income of the said estate shall be 
expended by the shehait of the said 
Thakur for such festivals and other 
religious purposes as to the said shfbait 
shall seem proper and as are enjoined by 
the shastras.” By a codicil, dated the 
2Ist day of •March 1893, after recit- 
ing that by bis AVill that he gave 
and bequeathed the undivided ^th 
share of the house and premises No. 108, 
Ahiritollah Street in Calcutta, to his wife ‘ 
for her life and after her death to his 
daughter Sreemutt^ Rojomoyee Dassee for 
her life an*d after the death of the latter 
to her sons in equal shares the* testator 
by this codicil directed that neither his 
wife or daughter or grandsons were to 
have power to alienate by sale, mortgage, 
gift or otherwise the undivided :Jth share 
of this property. By a second codicil, 
dated the 2nd day of May 1893, he ap- 
pointed Nittya Lall Dey as executor in 
place a»d stead of Kanai Lall Dey. 

The present suit was instituted on the 
4th September 1894 and subsequently on 
the 11th September 1894 the Defendant 
Troyluckho Mobiney Dassee as executrix 
and shebait under the Will instituted a 
suit against her co-esecutors for the 
administration of the estate seeking 
substantially the same relief as is 
sought in this action. 

A written statenient was filed by th^ 
Usfendant Gopal Chunder Dey, one of the 


executors on the 7th December 1894 and 
in the eighth paragraph of this written 
statement he says that Sreemutty 
Rojomoyee Dassee, the daughter of the 
testator, and the Plaintiff in the present 
suit who is also the testator’s next 
reversionary heir entitled in reversion 
after the death of his widow, has also 
instituted a suit that is the present suit 
and by her plaint alleges that the 
attempted dedication of the residue of 
the testator’s prof>erty to the worship 
of the Thakur was not valid and that 
the direction in the Will to apply the 
surplus income of the estate to such 
festivals and other religious purposes 
as to the fhehait of the said Thakur 
should seem proper, is also not valid. 
Notwithstanding the institution of this 
present suit by the present Plaintiff I 
find that a decree was obtained by con- 
sent in the action last mentioned which 
decree is dated the ^4fch March 1896. 
This decree after reciting that the 
Defendant Nittya Lall Dey did not 
appear either in person or by counsel, 
directs that the usual enquiries and 
accounts be made and taken and direct- 
ed that a scheme should be prepared 
for carrying out the religious trusts and 
for the establishment of the Thakur 
Sree Radha Shamjee and for the erection 
of a suitable Tliakarbaree as in the 
Will mentioned. It does not appear to 
have been brought to the notice of the 
learned Judge who passed the decree 
that the validity of the religious trusts 
was disputed by the reversionary heir 
for if this had been brought to the notice 
of the Court it is unlikely that a scheme 
for carrying out these trusts would 
have been directed in the absence of 


36 
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the reversionary heiress and in the 
absence of any beneficiary under the 
Will other than the executrix being a 
party to the suit. It is to be observed 
that the only parties to this suit are the 
executrix and executors. 

On the 17th January 1898 a Receiver 
was appointed T)f the estate. 

In thb present suit the Plaintiff is 
desirous of having the opinion of the 
Court upon the validity ‘of the be- 
quests to which 1 have referred. It has 
been contended on behalf of Kanai Lall 
Dey that the Plaintiff as reversionary 
heiress notwithstanding that she does 
take certain other benefits under the 
Will such as small annuities is not enti- 
tled to have the estate administered. 
Counsel on his behalf has quoted a 
passage from Walker on Executors in 
which it is stated that a person who 
has a mere expectancy is not entitled 
to obtain a decree Tor administration. 

The paragraph to which 1 refer is 
based on the authority of the case of 
Clowes V. Hilliard (1) where Sir George 
Jessel, Master of the Rolls, held that an 
administration suit could not be main- 
tained by possible designated next-of- 
kin, In that case the testator directed 
that in the event of his daughter dying 
without issue certain property should 
pass to the persons who would be enti- 
tled under the statute if the testator 
bad then died intestate. An action for 
administration was brought during the 
lifetime of the daughter by the persons 
who were the next-of-kin if the daughter 
died without issue. 

It appears to me that this is an 
entirely different case from the present 

(1) 4 Ch. Div, 413J(1876), 


in which the Plaintiff is reversionary 
heiress and will,- if she survives her 
mother, independent of any other event, 
become entitled to the estate. In Clowes 
V. Hilliard (1) the Plaintiffs had no 
interest at all either vested or contin- 
gent and it is a rule of Court that in 
order to maintain an action for adminis- 
tration a Plaintiff must have one or the 
other. The Master of the Rolls says 
as follows : — “ How can the Plaintiff 
affirm that on the failure of the daught- 
er’s other issue, if the event ever hap- 
pens, they or any of them will be then 
alive ? They may all be^ dead. They 
have in fact neither a present interest 
nor anything beyond the expectation 
of a future interest. They have no 
interest at all either vested or contin- 
gent, and it is a rule of this Court that 
to enable them to spe they must have 
either the one or the other.” * Here the 
Plain tiflMiHB more than the expectancy 
of a future interest. If not a vested 
she has a-contingent interest. 

The question moreover whether the 
dedication of part of the rents and pro- 
fits of the estate as also the dedication 
of the residue to the idol is valid in 
law is one which concerns her. If these 
bequests be , not valid in law, then the 
executors by their conduct in obtaining 
from the Court an order that a scheme 
should be provided for the purpose of 
this dedication, was such as to justify 
her „ in my opinion in instituting and 
prosecuting a su^t for the preservation 
of the property and to prevent waste 
by allowing the decree to be carried 
into effect. t 

* Mr, Woodroffe admitted that in ^he 

(1) 4 Oh, 


iU (1876), 
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case of waste the reversionary heir is 
entitled to apply to the Court for relief, 
but he contends that waste is not alleged 
by the Plaintiff. 

It appears to me that if the dedication 
of the property to wliicli the rever- 
sionary heir would become entitled, Is 
contrary to law the proposal to carry 
out the dedication is such an act as 
would justify the reversionary heir in 
seeking the assistance of the Court and 
ha^n^he estate properly administered. 
If the Plaintiff in this case^is not entitled 
to come to Court no other person is 
equally interested in seeing that the 
estate is not wasted. 

Mr. Mayne in his work on Hindu Law 
says it is settled tliat the next rever- 
sioner has such an interest in the estate 
as^will justify a sqit when that interest 
is in danger and this rule is followed 
in several cases in this Court. One of 
the latest is that of //em Chunder v. 
Sai'namoye (2). 

I am therefore oE opinion that the 
Plaintiff is entitled to maintain the suit. 
Then it is argued that already a .decree 
for administration has been made in 
suit No. 725 of 1894 and .that it 
would* be improper to grant another 
decree for administration. The rule 
which has been adopted iii 'England in 
oases where there are cwo suits instituted 
for the same or nearly for the same 
purpose is stated by Lord Romilly, 
Master of the Rolls^ in the case of 
JCamhaco v. Cassavetti (3). He says in 
his judgment at page 443 : — 

“Now the two suits are either the 
B^iPae or they are not. In the first place, 

(2) I. L R. 22 Cal. 864 (1894). 

(8) L. R. 11 Eq. 439 (1871). 


assume that they are the same. Then 
the invariable practice of this Court 
has been to do this — to say, * one 
decree shall be made in both suits ; * or 
if a decree has been already obtained, 

‘ we will stop the first suit if you have 
got the decree iti tlie second suit first ; 
atid we will give the condoct of that 
decree to the peison who first filed ihe 
bill.’ That is the practice that, in the 
absence of special circumstances, I have 
invariably followed and it is usual for 
the person who has obtained the decree 
in the second suit to apply by motion 
(informing the Plaintiffs in the first 
suit that a decree has been obtained), 
for the purpose of stopping further 
proceedings in the suit which was first 
instituted. Now not only is that the 
practice, but it is of frequent occurrence. 

“Now suppose the suits are not for 
exactly the same purpose. Then, when 
the application is made for the purpose 
of stopping the proceedings in the first 
suit, the Plaintiffs in that suit say : ‘ the 
decree that you liave obtained will not 
do ; our suit must come to a hearing, 
because it is for a different purpose, 
and it is a purpose which must be accom- 
plished.’ Thereupon the Court, if it is 
of that opinion, allows the cause to 
proceed, and it comes on to be heard. 
Then if the two suits are in a great 
measure connected together, what the 
Court does is to direct that the second 
decree which is made in ihe suit so 
allowed to proceed to a bearing, and 
which is in truth the first suit instituted, 
shall be prosecuted before the same 
Judge, and in the same chambers, and 
before the same chief clerk, in which 
the former decree is prosocuted, in order 
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to avoid all expenses that might possibly 
be incurred by bearing two suits, that 
is the regular practice.’* This rule is 
as adopted in the later case of Mellor v. 
Swire (4). 

It appears to me that this is a con- 
venient rule to follow. The Plaintiff 
in the present suit was the first to 
institute an action for the administration 
of the estate and it appears to me that 
having regard to the fact that this suit 
was pending when a second suit was 
instituted and that the executors had 
notice that the validity of some of the 
provisions of the Will were disputed, 
for this fact is disclosed in the written 
statement of the Defendant Gopal 
Ch under Dey filed in suit No. 925 of 
1894, the executors ought not to have 
obtained the consent decree of the 4th 
March 1896. 

I shall adopt therefore the rule 
thus laid down with some modifications 
rendered necessary by the circumstances 
which I shall mention presently. ' I 
come now to deal with the questions 
raised upon the construction of the 
Will. It is said that the direction to 
establish a Thakur is invalid and the 
direction out of the rents and profits 
of the estate to spend a sum of Rs. 12 
for the daily worship of the Thakur 
as also the dedication of the whole of 
the residuary estate to the sheba of the 
Thakur, are invalid. 

The argument of learned counsel is 
that according to Hindu law a testator 
cannot give property to a person who 
is not in fact or in contemplation of 
law in existence at the date of the testa* 
tor’s death. That the Thakur in this 

(4) 21 Oh. Div, 647 (1882). 


case not having ^been established in the 

lifetime of the testator was not a 

juridical person and that the rule of 

Hindu law which applies to individuals 

applies to an idol. Whether a gift be 

in prcesenti*' or in *\fiUuro*^ it is settled 

that the doiiec must bo a person in 

existence and capable of accepting the 

gift at the time it takes effect : Tagore 

V. Tagore (5). That which cannot be done 

directly by gift cannot be done by the 

intervention of at rustee : Kt ishna Ranmni 

« 

Dast V. Ananda Krishna Bose (6), 
Rajender Dutt v. Sham Chund Mitter (7). 

An idol cannot be said to have juri- 
dical existence unless it has been conse- 
crated by the appropriate ceremonies 
and so has become spiritualized. Before 
this the deity of which the idol is the 
visible image does not reside in the idol : 
Doorga Proshad Dass* v. Sheq Proskad 
Pandah (8). 

The deity no doubt is in existence but 
there is no personification of the deity 
to whom a gift can be made. This was 
so decided in the case of Uyendra Lai 
Boral V. lletfi Chundtr Boral (9), in 
which it was held that no valid gift 
can be made to an idol not in existence 
at the time of the testator’s death. The 
Will in this case is not stated verbatim 
but in the judgment of the Court the 
following statement of it is made. 

“ Behari Lall Boral, who was the former 
owner of the property, made a Will on the 
17 th By sack 1280. In it he expressed 
his intention to* establish the service 

(6) 9 B. li. R. 399 (1872). 

(6) 4 B. L. R. (0. J.) 231 (1869). 

(7) I. L. R. 6 Cal. 106 (1880). 

(8) 7 C. L. R. 27b (ibbt). ♦ 

(9) 2 0. W. N. 295 : s. 0 . 1. L. R. ti § 
Cal. 405 (1897). 
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of an idol, to construct a ^ temple, and to 
appoint his wife, Atarmoiii, to be the 
shebait. In the event of his being 
unable to effect this, he provided that 
she shali, by virtue of his Will and in the 
exercise of powers equal to his own, 
establish the service of an idol and by 
making a Will in favour of it manage the 
properties, construct a temple, and 
perform the skeba. Then there are 
certain provisions relating to the manage- 
ment and restricting alienation, and 
authorising her to appoint another person 
to be the shebait. The Will concludes 
hy . providing that if Atarmoni died 
before doing those acts, the heirs of hia 
spiritual ‘preceptor and hia family priest 
and his heirs should maintain the sheha 
and manage the properties.” 

The learned J udges decided that if 
there was a -gift to the idol it was bad 
because the Thakur was not in exist- 
ence at the date of the death of the 
testator. 

At page 407 they say ; — “ We agree 
with the learned Subordinate Judge that 
Behari Lall made no devise of his 
property to his widow or to the idol, 
and that his widow succeeded as his 
heiress. Heading together the Will and 
the anumaiipatro it could at the nuost be 
said that he gave a life estate* to his 
widow with power to make a gift to an 
idol to be established by her or that he 
appointed her executrix with a similar 
power. It does not seem to us to matter 
much which view is taken. If there was 
a gift to the idol, it was bad because there 
was no idol in existence at the time of 
his death j if there was a power to make 
such a gift, the power was ineffective, be- 
cause, on the authority of Bat Motivahoo 


V. Bat Mamoobai (10) we think that the 
power must be to cdfavey to a person who 
was in existence either actually or in 
contemplation of law at the death of the 
testator, and the idol to which the 
dedication is said to have been made was 
not then in existence. 

“ We are unable to agree with the 
learned pleader for the Appellant that the 
idol was in existence in contemplation 
of law. The deity, no doubt, is always 
in existence, but there could be no gift 
to the deity as such, and there was no 
personification of the deity to whom the 
gift could have been made or who was 
capable of taking it. We must hold, 
therefore, that there was no valid gift or 
dedication to this idol either by Bebari 
Lall directly or by his widow under the 
powers conferred upon her by the Will.” 

This is a decision which I am not 
disposed to dissent from 

I do not see any reason why the rule 
laid down in the Tagoie case as regards 
gifts to persons who are not in existence 
at the time when the gift is made 
should not be followed in the case 
of a juridical person 'Such as an idol* 
The property proposed to be dedicated 
to the idol would apparently in a case 
like the present be without an owner 
until the idol has been spiritualized if 
this rule did not prevail. 

It appears to me therefore that the 
gift of Rs. 12 for the daily worship of 
the Thakur is invalid and void and 
1 shall so declare. Also that the 
proposed dedication of the residuary 
estate to the shiba of the Thakur is 
bad in law and 1 shall so declare. 

Mr. Woodroffe contends that the direo- 

(10) 1 C. W. N. m (1897). 
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tion in the Will to jBStablish a Thakur 
at such place as the executors may 
think proper is a valid direction and I 
am unable to disagree with him. There 
is no rule of law which prevents a 
Hindu from directing his executor to 
establish a Thakur and it does not 
come within the rule to which I have 
referred which prohibits a gift being 
made to a person not in existence in fact 
or in contemplation of law at the date 
of the death of the testator. I shall 
accordingly declare that this portion 
of the Will is capable of being carried 
into effect and ought to be carried into 
effect. 

Another question has been raised upon 
the construction of the Will ia regard to 
the bequest of Rs. 40 monthly to the 
grandsons of the testator. It is said that 
this bequest is invalid because it does not 
appear that the objects of the gift are 
limited to the sons of the testator’s 
daughter living at the date of the death 
of the testator and so capable of taking 
effect. The same argument is applied to 
the gift of the one-fourth share of the 
house which was given after the death 
of the testator’s daughter to her sons 
in equal shares. It is argued that the 
gifts to the sons are invalid inasmuch as 
the Plaintiff may have sons living at her 
death who were not in existence at the 
date of the death of the testator and 
who therefore would be incapable of 
taking any gift under the Will and that 
as the testator clearly intended that all 
his daughter’s sons should take equally 
this gift fails. 

In England it is well settled that 
where a gift is made to a class of persons 
some of whom are incapable of taking 


the disposition fails as to all : Lpak v. 
Robinson (11), Peurks v. Moseley (12). 

This rule rests upon the ground that 
the intention of the testator was to 
benefit all the members of the class 
equally and that it is impossible to know 
what shape his wishes would have 
taken if he had known that they could 
not be carried out as he intended. 

This rule has been applied in this 
country to the Wills of Hindus and it 
seems to me consonant with Hindu law 
and a convenient rule to follow. 

The rule applies even though all the 
members of the class are born before 
the gift takes effect, if it was antecedent- 
ly possible that they might have not 
been so born, and the fact that the gift 
might have included objects too remote 
is fatal to its vj^idity, irrespective of 
the event. * 

In the case of In re Dawson (13), 
where the invalidity of a disposition 
turned on the probability that a parti- 
cular person might have children it 
was held that evidence was not admis- 
sible to show that from advanced age 
the birth of future children was impos- 
sible. I therefore hold that the gifts 
which I have referred to — to the testa- 
tor’s grandsons are invalid. 

The only other question which is 
brought to my attention is as to the right 
of the testator to restrain the benefi- 
ciaries under the Will from alienating 
the property given to them by the Will. 

This restraint is clearly bad. It re- 
quires no authority for the proposition 
that a restraint upon alienation of pro- 

(11) 2 Merivales 863 (1817). 

(12) 5 App. Cm. 714 (1880). 

(18) 89 Ch. Div. 156 (1888). 
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petty is void according to the rules of 
Hindu^ Jaw as well as according to the 
law of England. 

1 shall therefore make a decree for 
the administration of the estate and I 
shall direct an account of the testator's 
debts, funeral and testamentary expenses, 
legacies, and an enquiry as to what part 
of the estate is outstanding and undis* 
posed of. 

I shall direct that the accounts and 
enquiries already had in the pending 
suit No. 725 of 1894 shall be iadopted 
in this suit so far as applicable ; this will 
save expense and is the proper course 
to adopt in my opinion under the cir- 
cumstances of this case. I shall direct 
that a scheme be framed for carrying 
out the directions of the testator for the 
establishment of a Thakur named Sree 
Sree Radha Shamjee pi accordance with 
the provisioiffe of the Will at such places 
as may be proper. I shall reserve the 
costs of this suit. 

Messrs. O. C. Chunder cfc Co., Attorneys 
for the Plaintiff. 

Messrs. P. N. Seuy A. T. Dey^ N. C. 
Dutt^ B, K. Bysack and M. N. Sen^ 
Attorneys for the Defendants 


[CIVIL APPELLATE JURISDICTION.] 

Appeal prom Priqinal Ordbr 
No. 134 OP 1900. 

Adhar Mani Dabsi, 

J udgment-debtor, 
Petitioner, Appellant, 

V, 

Monmoth A Nath Bosb, 

A action-purchaser, 
Opposite Party, 
and 

SuRBNDRA Nath 
MoNDAUand another, 
Decree-holders, Re- 
j spondents. 

Code of Civil Procedure (Act XIV of 
1882\ sec. 244 — Auction-purchaser — Fraud. 

When a judgment-debtor applies to have 
an execution sale set aside alleging fraud 
on the part of the auction ptsrchaser who 
happens fo be his agent and such applica* 
lion is opposed by the decret holder^ the 
question to be determined must be investi* 
gated under sec. 244f C. P. (7., although 
no fratid may be alleged as against the 
decree-holder himself. 

The fact that the judgment-debtor may 
be entitled to equitable relief against the 
auction-purchaser by a regular suit for 
reconveyance of the property acquired by 
fraud ^ does not oust the jurisdiction of the 
Court to set aside the sale on the ground 
of fraud under sec. 244* U. P. C, 

In determining whether an application 
to set aside a sale comes within the scope 
of sec. 244* C. P. (7., or no% the point to 
he considered is, whether there is a contest 
regarding the validity of the sale between 
the parties to the suit. 

Prosunno Kumar Santal v. Kali Das 
Santal (1), Hira Lal Ghosh v. Chundbr 
(1) I. L, R. 19 Cal 693 (1892). 


Amber Au, J. 
Pratt, J. 
1901. 

15, July. 
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Kant Ghosh (2), Kumbaunoa v. Aria- 
phtra (3) and Nemai Chand Kanji v. 
Dbno Nath Kanji (4) referred to. 

This was an appeal preferred on the 
19th of April 1900, against the order of 
Babu Behari Lai Mullik, Subordinate 
Judge of Zillah Cuttack, dated the 9th 
of April 1900. “ 

The facts of the case are fully stated 
in the judgment. 

2)r, Asutosh Mookerjee and Babtt 
Shoroshi Churn Mitter for the Judgment- 
debtor. 

Mr, P, O^Kinealy and Bahu Baido 
Nath Duii for the Auction-purchaser, 
Respondent. 

Bahu Saroda Churn Mitter for the 
Decree-holders, Respondents. 

The Judgment of the Court was as 
follows : — 

This is an appeal from the judgment 
of the Subordinate Judge of Cuttack, 
rejecting the petition of the judgment- 
debtor to have a sale held in esecution 
of a decree set aside. 

The ground upon which the judgment- 
debtor’s application has been rejected 
by the lower Court is that it does not fall 
within the provisions of sec. 244 of the 
Civil Procedure Code. It appears that 
the decree-holder Respondents in this 
case brought to sale certain properties 
belonging to the Petitioner. On the 9th 
November 1899 a petition was put in by 
a person of the name of Matungini 
Dassi under sec. 311 of the Civil Pro- 
cedure Code to set aside the sale. 
Matungini is said to have been a creditor. 

(2) 3 C. w. N. 403 (1889). 

(3) I. L. R. 18 Mad. 436 (1896). 

(4) 2 C. W. N. 691 (1898). 


The application was rejected and an 
appeal was preferred by her ta this 
Court and an application made for the 
stay of sale. This Court dismissed 
Mabungini’s appeal on the 27th »March 
1900. 

On the 3rd April 1900 the judgment- 
debtor put in a petition from which the 
present appeal arises, and applied under 
sec. 244 to set aside the sale on grounds 
to which we shall presently refer. Her 
allegations were that the sale was 
brought about fraudulently by a person 
who acted as her agent ; that the pro- 
pertj^ was fraudulently bid for and 
purchased by him at a very low price ; 
that the real v^lue was a lakh and a 
half; and that her (the judgment- 
debtor’s) interest was seriously prejudiced 
by the conduct of Monmotha Nath 
Bose, her nephew •and agent. On the 
7th April 1900 the decree-holders put 
in a petition objecting to the sale being 
set aside. Among other objections they 
urged that the matter did not fall under 
the provisions of sec. 244. The learned 
Subordinate Judge on the 9th April 
upheld this objection and rejected the 
application. Hence this appeal. 

On behalf of the Appellant it has 
been contended that the Court of first 
instance is wrong in holding that inas- 
much as no allegation of fraud was 
made against the decree-holders, the 
application did not come within the 
scope of sec. 244. It has been argued 
that what is ' to be borne in mind is the 
object of the application, so as to 
cd^nsider whether the contest raised 
upon the application is between the 
parties to the suit, namely, th#^judg- 
ment-debtor and the decree-holders, and 
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that the scope of the application should 
not T)e judged by the conduct of an 
outsider, like an auction-purchaser. In 
support of this contention the case of 
Prosunno Kumar Sanyal v. Kali Das 
Sanyal (1) and that of Hira Lai Ghosh 
V. Chunder Kant Ghosh (2) were relied 
on. On the other side Mr. O^Kinealy 
on behalf of the auction-purchaser Re- 
spondents has contended that in her 
petition the judgment-debtor makes no 
allegation as against the decree-holders. 
Whatever complaint she had is directed 
against her own agent, her remedy 
therefore is as against that person, and 
as she has a right of action against him 
she ought not to be allowed to come 
under sec. 244. lie has also contendeef 
that this is not a matter between the 
parties to the suit, but between the 
judgment-debtor and a third party, name- 
ly, the auction-purchaser ; and that there- 
fore the case falls outside the principles 
laid down by tlie Judicial Committee 
in the case of Prosunno Kumar Sanyal 
V. Kali Das Sanyal (1). In support of 
the contention that the judgment-debtor 
Appellant has a right of action the case 
of Kumbalinga v. Ariaputra (3) was 
referred to. 

It is uhnecessary for us to enter upon 
a discussion of the right wjiiich the 
judgment-debtor may have against her 
agent. There can be no question that 
if she likes she may proceed against him 
to have the benefit of any property 
which he might have • acquired with 
money paid to him by the judgment- 
debtor or otherwise, acting as* an rf|ent 

, (1) I, L. R. 19 Cal. 688 (1892). 

(2)3C. W. N. 403 (1899). 

ta) I. L. R. 18 Mad. 436 (1896). 


on her behalf. But that is not the 
remedy which the judgment-debtor seeks 
in the present application. What she 
seeks now is to have the sale set aside, 
in the result of which application the 
decree-holders are materially interested, 
and as a matter of fact in the Court of 
first instance they objected to the sale 
being set aside on several grounds. The 
question therefore is ^whether, fraud 
being alleged against the auction-pur- 
chaser alone, and it not . being asserted 
or alleged that there was any collusion 
between him and the decree-holders, the 
matter comes within the scope of 
sec, 244. Cl. (c) of that section provides 
tliat all questiotis arising between the 
parties to the suit in which the decree 
was passed, or their, representatives, and 
relating to the execution, discharge, or 
satisfaction of the decree, shall be de- 
cided by the (>onrt executing the decree 
and not by a separate suit. 7"lie Judi- 
cial Committee of the Privy Council in 
the case referred to pointed out that it 
was of the utmost importance that all 
objections to execution sales should be 
disposed of as cheaply and speedily as 
possible ; and they added that “ their 
Lordships are glad to find that the 
Courts in India have not placed any 
narrow construction on the language of 
sec. 244 ; and that when a question has 
arisen as to the execution, discharge or 
satisfaction of a deci^ee between the 
parties to the suit in which the decree 
was passed, the fact that the pxirclu^er 
who is not a party to the^ suit is intended 
in the result has never been heW a 
bar to the application, of th© 

This passage has been construed in 
several repent espes in this Court. In 

36 



282 


THE CALCUTTA WEEKLY NUnH/ 


[Voi:. Tt. 


Adhar Manx Dassj v, Monmotha Nath Bosb. 


the case of Ntmai Ghand Kanji v. Deno 
Nath Kanji (4) a similar question was 
raised, whether, the allegation being 
that the sale process, <fec., had been 
fraudulently suppressed by the action 
of the auction-purchaser, the matter fell 
under the provisions of seoi 244, so as to 
give a right of a second appeal ; and the 
learned Chief Justice said as follows : — 
“The first question is. Does a second 
appeal lie? It is difficult to say that the 
application is one entirely within sec. 311. 
Fraud is cliarged, the judgment-debtoFs 
case is fraud, something more is alleged 
than a material irregularity in publishing 
or conducting the sale, and that being so, 
we think the case is within sec. 244, 
although the question is one between 
the judgment-debtor and the auction- 
purchaser who was not the decree- 
holder.” In that view of the matter 
the case was remanded to the lower 
Court. The same question in another 
form came up before the learned Chief 
Justice and Mr. Justice Banerjee in 
nira Lai Ohosh v. Chvnder Kant Ghosh 
(2) cited by the pleader for the Appellant. 
In that case the sale having been set 
aside, an appeal was preferred by the 
auction-purchaser; the Respondent (judg- 
ment-debtor) objected that no appeal 
lay: And dealing with that objection 
the learned Chief Justice said as fol- 
lows: — “To appreciate whether a ease 
is or is not within sec. 244 we must 
consider what the application was, and 
whether, at the time it was made, 
it was an application under that section. 
It was an application by the judgment- 
debtor against the decree-holder and the 

(2) 3 C. W. N. 403 (1899). 

(4) 2 C. W. N, 691 (1898). 


auction-purchaser, whose purchase had 
been confirmed, to have the sale set aside. 
The question was one between the parties 
to the suit in which the decree was passed, 
viz.^ the judgment-debtor and the decree- 
holder, relating to the execution of the 
•decree, and was undoubtedly an applica- 
tion under that section.” Mr. Justice 
Banerjee also observed as follows : — “In 
answer to the objection it is urged by the 
learned vakil for the Appellant, that the 
question whether a second appeal lies, or 
not, will have to be determined, not by 
considering who the Appellant is, but by 
considering what the nature of the 
question is, that was raised in the Court 
below and has been determined by the 
order appealed against.” And further on 
he adds : — “Now the question that has 
been determined by the lower Appellate 
Court is that the sale of the judgment- 
debtor’s property is liable to be set aside, 
it is not clearly stated on what grounds, 
but evidently it would seem on the 
ground of fraud. That being so, the 
order appealed against has determined 
a question which is either mentioned or 
referred to in sec. 244, and which is 
not specified in sec. 588,” For the 
learned Judge adds, “the question 
whether the sale should be set aside or 
should be allowed to stand, is a question 
that arose as between the judgment- 
debtor and the decree-holder, and was 
a question relating to the execution of 
the decree.” 

• • 

We have given our best consideration to 
tl^arguments of the learned counsel for 
the auction-purchaser Respondents, and 
we see no reason to take a different^ view 
from that expressed im the cases decided 
in this Court, and to which reference has 
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been tnado. We think that in judging 
of the question whether an application 
to set aside a sale comes within the 
scope of sec. 244 or not, ' the point 
to be considered is whether there is a 
contest regarding the validity of the sale 

between the parties to the suit. The 

• 

mere fact that the sale is impugned upon 
the ground of some act done by another 
person, whether it be the auction-pur- 
chaser or an outsider who may take some 
action for the"* purpose of helping the 
decree-holder or otherwise, does not 
aflFeot the determination of the question 
lying at the root of the matter. In the 
present case the allegation is that the 
auction-purchaser fraudulently brought 
about the sale. The decree-holder in the 
first Court opposed the application for 
setting aside the sale on the grounds 
contained in the* petition of objection. 
The contest regarding the sale is therefore 
between the judgment-debtor and the 
decree-holder, and the question, therefore, 
relating to the execution of the decree, 
is strictly between the parties to the suit, 
and consequently falls, in our opinion, 
under the provisions of sec. 244. 
We hold that the Subordinate Judge 
was wrong in refusing to enter upon an 
investigation of the allegations made 
by the judgment-debtor. We accordingly 
set aside his order dated the 9th April 
1900 with costs^, and send back the 
case to be dealt with by him according 
to law. 

' We assess the hearing fee at five gold 
mohurs. 

The record will be returned 4o the 
lower Court at once. 


lOIVIL APPELLATE JUEISDIOTIONJ 


Appeal prom Orbbr 
No. 86 OF 1901. 

KhIRODB StJNDARI DbBI 
and anr., Judgment- 
debtors, Appellants, 

•'Jnanbndra Nath Pal 
Chaudhuri, Auction- 
purchaser, and ors., 
Opposite Party, 
Bespoudents. 

Code of Civil Procedure {Act XIV of 188^)^ 
secs. 244 , — Decree— Order-— Fraud— Auc* 

tion-purchaser — Confirmation of sale. 


Maclban, C. J. 
Banbrjbb, J. 
1901. 

27 28, August. 


An order determining any question re* 
f erred to in sec. 244 ^ C** ^ decree 

under sec. 2, C. P. C. ; when therefore an 
appeal is preferred against such an order ^ 
it is sufficient to attach to the memoran* 
dum of appeal a copy of the order itself 
and it is not necessary to attach to the 
memorandum^ a copy of the decree, even 
though such a decree may have been drawn 
up. In the case however of a suit or 
proceedings which have the character of a 
suit (e.g., contentious probate proceedings^ 
d&c.) it is necessary to file a copy of the 
decree. 


A judgment-debtor is entitled, by an 
application under sec. 244 , G* P.^C.^ to 
have an execution sale of his properties 
set aside if he alleges and proves fraud 
on the part of the decree-holder though no 
fraud is alleged or proved against the 
auction-pnirchaser who is a stranger to the 
suit. 

Prosunno Kumar Sanyal v. Kali Das 
Sanyal (1), Nbmai Chand Kanji v. Dbno 
Nath Kanji (2), Hira Lal Ghosh v, 

(1) I. L. R. 19 Oal. 683 (X892). 

(2) 2 G. W. N. 691 (1898). 


Appeal allowed. 
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Chukdbr Kast Ghosh (4) tod Dorga 
Charan V, Chandra Nath (3) followed. 

When during the pendency of an ap- 
plication under sec, C, P, C., to set 

aside an execution sale^ the sale is confirm- 
ed^ such confirmation is no bar to the 
maintenance of the application^ even 
though the auction-purchaser is a stranger 
to ths suit. 

The decision of the Privy Council in 
pRosuNNo Kumar Sanyal v . Kali Das 
Sanyal (1) must he taken to have overrtiled 
in effect the Full Bench case of Mohendra 
Narain Chaturaj V , Copal Mondul (5). 

Biiuran Mohan Pal v . Rajah Peary 
Mohun Mukerjbe (6) followed. 

This was an appeal preferred on the 
8th of March 1901, against the order of 
L. Palit, Esq., District Judge of Zillah 
Jessore, dated the 31st of January 1901, 
reversing the order of Babu Srigopal 
Chatterjeo, OflSciating Subordinate Judge 
of that district, dated the 16th of August 
190K 

The facts of the case appear fully from 
the judgment. 

Dr, Asutosh Mookerjee^ Bobus Kara 
Prosad Chatterjee and Biraj Mohan 
Majumdar for the Appellants. 

Mr, J, T, Woodroffe {Advocate-General) 
and Bahn Upendra Gopal Mitter for the 
Respondents. 

The Judgments of the Court were 
as follows : — 

Maclean, C. J. — This is an appeal 
from an order of the District J udge of 
Jessore, dated the 31st of January 1901, 

on. L. R. 19 Cal. 683 (1892). 

(3) 4 C. W. N. i541 (1899). 

(4) 3 C. W. N. 403 (1899). 

(5) I. L. K. 17 Tai. 759 (1890). 

(6) 3 C. W. K. 399 (1899). 


by which he decided that the present 
application to set aside a sale could , not 
be entertained under, sec. 244 of the 
Code of Civil Procedure, but that a 
regular suit must be instituted for that 
purpose. The question is whether that 
view is correct. 

*A preliminary objection has been 
taken that the appeal is irregular because 
no copy of the order accompanied the 
memorandum of appeal when it was 
presented, and, -consequently, that the 
provision of Rule 2 of Chap. JX of the 
rules relating to appeals from appellate 
decrees, has not been complied with. 
Ill support of such preliminary objec- 
tion reliance has been placed upon an 
unreported decision of my colleague and 
myself of the 25th of June 1901 in appeal 
from original decree No. 354 of 1899. 

The cases, however,^ are distinguish- 
able. This is an appeal from an order 
made under sec. 244 of the Code, and, 
under sec. 2 of the Code, the order 
itself is the decree and no other decree 
is necessary, and a copy of this order did 
accompany the memorandum of appeal. 
It is none the less the order, because 
the reasons for which it is made ar^ 
contained in the same document. 

In the unreported case the order 
appealed agjainst was made in dertain 
probate prodeedings, and under sec. 83 
of the Probate and Administration Act, 
V of 1881, the proceedings are to take, 
as nearly as may be, the form of a suit 
according to the .provisions of the Code 
of Civil Procedure, and those provisions 
necessitate that a decree shall be dra^n 
up, as separate from the judgment The 
appeal in the unreported case was frofh 
a decree in a proceeding tantamount to 
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a suit) the present appeal is from an 
order under sec. 244. The preliminary 
objection must be overruled. 

On the merits, the question is whether 
the case comes within sec. 244 of the 
Code. Primd facie it does. It is an 
application made by the judgment- 
debtors against the decree-holder and the 
auction-purchaser to set aside the sale 
ou the ground of fraud. 

It is too late after the decision of the 
Judicial Committee of ilie Privy Council 
in the case of Promnno Knmar Sanyal 
V. Kali Das Sanyal (1), to contend that 
the introduction of the auction-purchaser 
into the proceeding is a bar to the appli- 
cation the section. It is said that 
this case is distinguishable because the 
purchaser here was in truth a henarndar 
for some one who was the real purchaser. 
But that case is not set up in the peti- 
tion of the present Appellants nor in 
the objections on the other side, though 
somehow or other some evidence was 
given upon the point. The J udge in the 
Court below said the section did not 
apply because the question of henami 
could not be gone into, in the absence 
of the alleged real purchaser. But ^ both 
sides have stated before us at the bar 
that the question of benami does not 
properly arise on this proceeding, ^and so 
it might be eliminated. I therefore do 
not sea why the case is not within the 
section. If the Appellants were con- 
tending that the sale ought to be set 
aside '^y reason of the fraud of the real 
purchaser (assuming that the purchase 
was benami) who is not a party to the 
application, he might find himself in a 
diffioulSy. But he is not : he says it is 

(1) h L. R. 19 Cal. 683 (1892). 


sufficient if be prove fraud on the part 
of the decree-holder. I think he is right^ 
in his contention ; there are several oases 
which point to such conclusion.. I may 
refer to Nemai CfwLnd Kanji v. Dmo 
Nath Kanji (2) and Durga Chum v. 
Chandra Nath '(3), whilst Hira Lai 
Ghosh v. Chundtr Kant Ghosh (4) is a 
clear decision on the point. I have 
heard no argument to-day against the 
soundness of that decision, which appears 
to me to be right. 

1 should mention that in the present 
case the sale was not confirmed until; 
after the present application had been 
made. It was confirmed in effect pend- 
ing the present application, which was 
summarily rejected by the first Court, 
a decision which was reversed on, appeal, 
and the case was remanded to the first 
Court. It was between the first hearing 
and that on appeal that the sale was 
confirmed, but I do not think that con- 
firmation under such circumstances can 
avail the purchaser. 

The case must go back to the District 
Judge to be tried upon the merits, that 
is whether there was any fraud on the 
part of the decree-holder, the AppeUants 
not seeking to go into any question of 
fraud on the part of the alleged real 
purchaser if the transaction were bsnamu 
The Appellant is entitled to his costs 
5 gold mohurs. 

Banbhjbb, j. — I concur with the learned 
Chief Justice in thinking that the case 
must be remanded to the lower Appellate 
Court for trial of the appeal before that 
Court on the merits. With reCeretiee to 

(2) 2 C. W. N. 691 (1898). ^ 

(8) 4 C. W, N. 641 (1899), ^ 

(4) 8 C\ W. K. 40641399)* 
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the preliminary point raised in the case^ 
I wish to add this, that this is an appeal 
from an order referred to in sec. 244, 
but not specified in sec. 588 of the Code 
of Civil Procedure. That being so, the 
order is itself a decree within the mean- 
ing of the term as defined in sec. 2 of 
the Code ; and as the memorandum of 
appeal is accompanied by a copy of the 
order, that is quite enough, and it was 
not necessary for the Appellant to file 
with the memorandum of appeal a copy 
of any formal decree, if such a decree 
had been drawn up by the Court below. 

It was argued by the learned Ad- 
vocate-General for the Bespondent that, 
even in the case of an order, sec. 2 of 
the Code makes a distinction between an 
order and a judgment, defining an order 
as being a formal expression of any 
decision of a Civil Court which is not a 
decree as above defined, and defining a 
judgment as being a statement given by 
the Judge of the grounds of a decree or 
order and that may be passed. A judg- 
ment is no doubt what states the reasons 
for the decision whether the decision 
result in the making of an order, or a 
decree : but before the preliminary ob- 
jection can succeed, it must be shown 
that the order must be a separate docu- 
ment, in the case of an appeal from an 
order and distinct from the judgment. 
In the present case, what has been filed 
with the memorandum of appeal con- 
tains the reasons for the order, as *well 
as the order itself ; and there is no provi- 
sion in the Code^ requiring a Court, when 
deciding any matter which is other than 
a regular suit, to draw up a formal order 
in addition to and distinct from the 
document containing reasons lor the 


order followed by the order itself. The 
only provision in the Code for the draw- 
ing up of two separate documents, the 
one containing, principally, the reasons 
for the decision, and the other, prin- 
cipally, or solely, the formal expression 
. of the relief granted, or other deter- 
mination of the case, is what is to be 
found in Ch. XVII which bears the 
heading, “Of judgment and decree,” and 
which relates only to a regular suit. 
Those being the provisions of the Code, 
I do not think that* any order separate 
and distinct from what has been filed in 
this case was necessary to be filed along 
with the memorandum of appeal. 

As for the unreported case, upon 
which reliance was placed for the Re- 
spondent, that waa< an appeal from an 
order in a probate proceeding ; and it 
being a contentious proceeding, by virtue 
of sec. 83 of the Probate and Adminis- 
tration Act, V of 1881, the proceed- 
ing took the form of a suit according to 
the provisions of the Civil Procedure 
Code ; and that being so, a formal decree, 
in addition to the judgment, had to be 
drawn up as required by Ch. XVII of 
the Code. And what was held in the 
unreported case was, that, in an appeal 
in such a case, it was necessary that the 
memorandum of appeal should be accom- 
panied by a copy of the decree. 

On the merits, the question that arises 
in the case is, whether the Court of 
Appeal below was right in dismissing the 
application of the Appellant befo|j|^ us, 
the judgment-debtor, on the ground that 
that application did not come within the 
scope of sec. 244 of the Code of Civil 
Procedure, and that the relief which the 
judgment-debtors asked for coitid be 
obtained bj them only by a regular suit. 
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Now, the case of the judgment-debtor 
was, that the sale of the property in 
execution of the decree obtained against 
them was vitiated by the fraud of the 
decree-holder and also of the auction- 
purchaser. The auction-purchaser named 
in the petition is the person who, at the* 
time of the sale, was declared to be the 
purchaser. But in the course of the 
evidence adduced on behalf of the judg- 
ment-debtors, as appears from the judg- 
ment of the first Court, it was sought 
to be made out that the fraud on the 
part of the auction-purchaser consisted 
in the fraudulent action of the agent of 
a person of the name of NufTer Chunder 
Pal Chowdhur}^, who, it was alleged, was 
the real purchaser. The first Court 
found in favour of the allegations of the 
judgment-debtor ; it found that Nuffer 
Chunder P^al Chowdhury was the real 
purchaser, and that the sale was vitiated 
by the fraud of the decree-holder and 
also of -the auction-purchaser, Nuffer 
Chunder Pal Chowdhury : and it set 
aside the sale. 

Against the order of the first Court 
an appeal was preferred by the auction- 
purchaser named in the proceeding of the 
Court. His case both before the lower 
Appellate Court and the first Court was 
a denial of fraud, and a denial of the 
fact that any person other than himself 
was the real purchaser. I should add 
that the application of the judgment- 
Sejitor was opposed in the first Court 
by the decree holder as well. When the 
appeal came on for hearing before the 
learned District Judge, without going 
into any question of fact, the learned 
Judge held that the application of the 
judgment^debtors could not be enter- 


tained, because the question of benami 
as between the auction-purchaser on the 
record and the alleged actual purchaser 
was a question which could not be gone 
into under sec. 244, and, furthermore, 
because it was a question which could 
not be gone into in the absence of the 
alleged real purchaser who was not 
brought before the Court ; and the ques- 
tion for consideration in this appeal is, 
whether the lower Appellate Court was 
right in throwing out the application 
of the judgment-debtors upon these two 
grounds. 

The learned vakil for the Appellants 
contends that the question of benami^ 
namely, the question whether the auotion- 
piirohaser on the record was the real 
auction-purchaser or only a b$namdar 
for some other person who was the real 
auction-purchaser is one that does not 
arise in this case, because he contends 
that it is enough for the succ^ of the 
Appellants if they can show that the 
sale is vitiated by the fraud of the 
decree-holder ; he is content to rest his 
case upon the allegation that the sale 
is vitiated by the fraud of the decree- 
holder, quite irrespective of the question, 
whether or not, there was any fraud on 
the part of the auction-purchaser. 

This raises the question whether the 
case of fraud on the part of the decree- 
holder being established is enough to 
entitle a judgment-debtor to an order 
for reversal of an execution sale vitiated 
by such fraud. Upon that question, 
I think the answer ought to be in 
favour of the Appellants’ contention. 
The sale in execution of a decree is 
brought about by the instrumentality 
of the Court, the Court being set in 
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motion by the decree-holder. If the 
decree-holder is guilty of fraud in the 
conduct of the sale, the process of the 
Court must be held to have been abused 
by him in bringing about the sale ; and 
it cannot be said that a sale obtained 
through the abuse of the process of 
the Court by the fraud of the decree- 
holder who set the Court in motion 
should be upheld merely because the 
auction-purchaser is innocent of the 
fraud. The auction-purchaser, of course, 
is entitled to have the purchase-money 
paid by him refunded by the decree- 
holder : but he ’ cannot insist upon a 
sale brought about by fraud practised 
upon the Court and by the decree-holder 
being maintained. 

The view I take is in accordance with 
that taken by this Court in the case of 
Bhuhan Mohan Pal v. Rajah Peary 
Mokun Mukerjee (6). That being so 
and the objection on the ground of the 
alleged real auction-purchaser not being 
before the Court being thus obviated, 
the question remains, whether the case 
comes within the scope of sec. 244 of 
the Code. Upon that question also the 
answer must, I think, be in favour of 
the Appellants. 

Great reliance was placed by the 
(6) 3 O. W. N. 399 (1899). 


learsed Advocate-General who appeared 
for the Respondent upon the Full llench 
decision of this Court in the case of 
Mohendra Barain Ghaturaj v, Gopal 
Mondul (5), as showing that in a case 
like the present, sec. 244 of the Code 
•does not apply. But that case must be 
taken to have been, in effect, overruled 
by the decision of the Privy Council in 
the case of Prosunno Kumar Sanyal v. 
Kali Das Sanyal (1), in which their 
Lordships of the Judicial Committee 
say : — “ It is of the utmost importance 
that all objections to execution sales 
should be disposed of as cheaply and 
as speedily as possible. Their Lordships 
are glad to find that the Courts In India 
have not placed any narrow construction 
on the language of sec. 244, and that 
when a question has arisen as to the 
execution discharge or satisfaction of 
a decree between the parties to the suit 
in which the decree was passed, the fact 
that the purchaser who is no party to 
the suit is interested in the result has 
never been held as a bar to the applica- 
tion of the section.” 

Appeal allowed : 

Case remanded, 

J, B. 

• 

(1) I. L. E. 19 Cal. 688 (1892). 
fS) I. h. B. 17 Cal. 769 (1890). 
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Brindabun Ghosh v. The Emperor, 

He was unable to say whether copies 
had been affixed at the Katcharies and 
Thanas as prescribed, as that was a 
matter concerning the Collector’s office. 
There was other evidence of a similar 
character. 

AVe are not prepared to say that it is * 
immaterial in the case of a ])rosecation 
under sec. 7G (6) that the provisions of 
secs. G and 80 have not been complied 
with. Now, compliance with such provi- 
sions would be most material on the 
(juestion of punishment. 

The rule, it is to be observed, is in terms 
based upon the ground “that the procla- 
mation was not duly made in the terms 
of sec. 80 of Act II, H. C. of IS82.” By 
“proclamation” as hero used, we under- 
stand the notification referred to in see. 
G. The Act nowhere rc(piire3 the pub- 
lication of , any proclamation though 
curiously sec. 80 provides for the mode in 
which every proclamation required to be 
issued shall be published. 

It is not necessary to decide on the 
evidence whether there had been a sufli- 
cient compliance with the provisions of 
secs. 6 and 80, but there certainly is a 
considerable body of evidence tending 
to show that the requirements of the law 
have bcen*observed. In dealing with the 
rule we are bound by the finding* of the 
Deputy Magistrate that tliis notification 
was duly published. 

Under these circumstances we think 
that the order of the Deputy Magistrate 
was right and that the rule must be 
discharged. 

Eule discharged* 


PRIVY COUNCIL. 

[Appeal from Oudii.] 

Lord Macnagiiten. ' 

Lord Lindley. Nidha Sau and 

Sir Andrew Scodi.e. another. 

Sir Arthur Wilson. v. 

Sir John Bonseu. Murli Dhar 

1902. and others. 

3, December. 

Construction of deed — Right of lessor to 
enter ^ on expiration of lease —Contract — 
Breach — Misrepresen tatioii'— Estoppel — Mo7*t~ 
gage-deed* 

An mstrument purporting to he a mort- 
gage with possession for IJf years ivhich 
however did not secure the ^niyment of 
any money or the performance of any 
engagement and which did not expressly 
or hy implication provide for redemption^ 
and under the terms of which no accounts 
were to he rendered or required — tons not 
a mortgage-deed hut was simply a grant 
of land for a fixed ierm^ free of rent^ in 
consideralio7i of a sum made out of past 
a7id present advances* 

One /. .A., rep^^eseiiting himself to he 
the absolute owner of certain villages, 
executed such an instrument in respect of 
these in favour of /. aS , hut not having 
absolute title to all of them failed to put 
I. S* in possessiofi of the entWety of the 
premises comprised in the instrument. 
At the expiraiio7i of H years, the re- 
preseyitatives of I* S* refused to give up 
possession on the ground that owing to 
7. Lfs misrepresentations they had been 
unable to recoup themselves the money 
they had advanced. The representatives 
of I, L, brought this suit to 7*ecover pos- 
session, Up07i the contention, raised for 
the Defendants, that /, L, having failed 
to give I, S* possession of the entire pro- 

37 
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Nidha Sah V* Murli Dhar. 

perty, as he had stipulated to (fo, the 
Plaintiffs could not he allowed to enforce 
the contract as against the Defendants : 

Held — That the Plaintiffs were not seed- 
ing to enforce that contract. They relied 
on their proprietary rights^ and in the 
absence of some stipulation in the in- 
strument^ either express or implied^ depriv- 
ing the Plaintiffs of their rights to recover 
possession, the Plaintiffs were entitled to 
a decree. 

This was an appeal against a decision 
of the Judicial Commissioner of Ondh 
which confirmed a decision of the Sub- 
ordinate Judge of Bahraich. The suit 
was brought by the Plaintiffs as repre- 
sentatives of one Indarjit Lai, deceased, 
to recover from the Defendant the 
villages of Ilaka Dowasiapur at the 
expiration of 14 years, for which period 
they had been mortgaged to him as 
security for his debt. The Defendant 
pleaded that the mortgagor had mis- 
represented the nature of liis interest 
in some of the villages and had wrongly 
deprived him of possession of others. 
Both Courts found that this defence was 
true in fact but worthless in law, and 
that the Defendant was bound to give 
up the villages unconditionally at the 
end of his term, being left to a suit for 
damages in respect of the wrongful acts 
complained of. The questions in this 
appeal were purely questions of law. 

On the 10th July 1876, Tndarjit Lai 
executed to the Defendant Ishri Sah 
the document upon which the rights of 
the parties depend. It recites a debt of 
Bs. 11,530-8-0 as due to the mortgagee. 
It then proceeds, “ that in consideration 
of tho debt hereinbefore mentioned, I 
mortgage -with possession to Ishri Sah 


viliage Dewasiapur, together with all 
the villages therein included that are 
in my absolute proprietary possession 
and enjoyment up to date ” for a period 
of 14 years from F. 1284 (4th Septem- 
ber, 1876) to F. 1297. The names of 
the villages, 12 in number, are set out 
in the Schedule. The document then 
proceeds to specify the position of the 
title to these villages. ‘ Four of them, 
viz., Har Chanda, Aghapiir Badainpur, 
Surjana, and Chak Meerpur, were under 
mortgage to certain persons who are 
named. These he was to redeem out of 
moneys, part of the Ils. 11,530, which 
were left in his hands for that purpose. 
Two others, viz., Jarnaluddiiipur and 
Bilnapara, wore mortgaged to one Suraj 
Bali Singh for a term, at the expiration 
of which lie was to take possession. As 
to two others, viz., Harrajpur and Chandi- 
davspur, which were in the occupation 
of the mortgagor’s sons, he was not to 
have actual possession, but was to retain 
an annual sum of Rs. 325. Indarjit was 
to get the name of Ishri Sah recorded 
in column 9 of the Revenue Register, 
“ and having come into possession of 
all the villages hereby mortgaged, the 
said Sah shall for the said period pay 
the Government revenue, the Patwari 
cess, the Cliaiikidari rate, and any other 
expenses relating to Courts, out of the 
income of the estate, and shall appro- 
priate the balance towards payment of 
the money secured under this document.^^ 
The mortgagor stipulated on his own 
part that, “ I, this declarant, and my 
heirs, shall not in any way interfere with 
the said estate until the expiration of 
14 years, the term of this mortgage 
bond, and shall not approach the bound- 
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aries of the estate.” “ I, the declarant, 
shall not mortgage or sell the mortgaged 
villages to anybody during the term of 
this mortgage.” ‘'The mortgagor shall 
have no right to the profits of the estate 
during the term of the mortgage bond. 
On the other hand, in Jeth-Khali-fasal 
of the year in which the term of the 
mortgage expires, I, tlie declarant, shall 
come in possession of the mortgaged 
villages without settlement of accounts 
respecting the money entered in the 
document, the mortgagee and his heirs 
shall have no valid objection.” 

The Schedule is headed, “ specification 
of villages of llaka Dewasiapur which were 
put in possession of the mortgagee as 
security for the debt, Rs, 11,530-8-0, 
as shown in this document.” 

The above-mentioned sum appears to 
have been ‘made up in this way : 
Rs. 6,966-8*0 due by Indarjit to Ishri 
Sah ; Rs. 4,250 to be paid to mortgagees, 
and a cash balance for costs of regis- 
tration, &c. 

After the expiration of the 14 years, 
Murli Dhar, eldest son of Indarjit Lai, 
who was then dead, applied that the 
name of Ishri Sah should be struck off 
the column of mortgagees. This was 
resisted by Ishri Sah on the ground that 
he had not been put into posseSsion of 
all the villages specified in the mortgage, 
and the application was refused, the 
Petitioner being referred to a civil suit. 
This led to the present suit for restitu- 
tion of the land under the terms of 
the mortgage. Relief claimed was re- 
demption of the mortgage and re-transfer 
and re-delivery. The defence was that 
the mortgagor had broken his contract 
by not allowing him possession of all 
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the villages out of which he was to 
realise his debt. He said that the 
mortgagor had taken possession of two 
villages, and that others had been re- 
covered from him by persons of whose 
claim he had no notice under the mort- 
gage agreement. 

On the 25th October 1893, the Sub- 
ordinate Ju‘dge pronounced his judgment 
as follows : — 

" The mortgagor's sons were to obtain 
(1) Harrajpur asli and (2) Chandidaspur, 
paying the (Jovernment revenue only 
to Defendant. Defendant was to hold 
definitely for 14 years and after that 
mortgagor was to take up possession 
without any accounts of the money 
entered in the deed, or of the profits 
enjoyed by the mortgagee. Mortgagor 
was to be responsible for claims by third 
persons, excepting the claims of the 
previous mortgagees mentioned. So far 
the conditions were clear and straight- 
forward. But there is no mention in 
this deed that the mortgagor was to 
obtain (la) Dewasiapur and to recover 
(7) Mohammadpur after years. 

“ Tliere is no mention of mortgagor's 
life-tenure of (6) Bilnapara, nor of his 
interest in (9) Dikauli Patti Ratan 
Singh, and (11) Aghapur Badainpur as 
merely that of a mere mortgagee. All 
these villages are described as mort- 
gagor's proprietary villages. The docu- 
ment appears to have been carefully 
framed, and the omission to give a true 
description of the mortgagor's tenure 
of the last three villages cannot be 
overlooked. Perhaps Defendants knew 
that (9a) Dcokali Patti Ali Hamid was 
a mortgage tenure (document 22), but 
there is no evidence of Defendants pre* 
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vious knowledge of the mortgagee 
tenure in villages Bilnapara (6) and (9) 
Dikauli JUitan Singh and (11) Aghapiir 
Badainpur. It is true the Judicial Com- 
missioner in two suits between the 
parties (document 2) held it ‘ proper ’ to 
presume that Defendant knew that * 
Bilnapara was a life- tenure ; and (docu- 
ment 4) that he would not believe De- 
fendant’s assertion that he did not know 
that Indar jit’s tenure of Aghaj^ur 
Badainpur (document 10) was that of 
a mere mortgagee. But in my humble 
opinion Plaintiffs were estopj)ed from 
proving Defendant’s previous knowledge 
of these tenures after the express 
declaration in the deed, dated 10th July, 
1876, that all these villages W'ere the 
proprietary villages of Indarjit, thus 
inducing Defendant to believe in that 
tenure and acting on that belief. But 
in respect of Dewasiapur and Moham- 
mad pur, Plain tills have not proved any 
subsequent agreement, and it is admit- 
ted that such agreement was held invalid. 
The more I read the document and the 
subsequent litigation, the more 1 am 
inclined to think that Plaintiffs have not 
dealt honestly with Defendant. 

“ As a fact Defendant has never had 
possession of Dewasiapur, and Plaintiff’s 
father took possession of Mohammadpur 
in Ilabi 1286 Fasli, and Defendant has 
not had it for 11“| years of the stipula- 
ted period of 14 years. Plaintiff’s father, 
Indarjit, the original mortgagor, dying, 
the Muafi Bilnapara was resumed by the 
grantor in 1290 Fasli, and Defendant 
has not had it for 8 years of the sti- 
pulated period. The proprietors of Patti 
Dikauli Katan Singh redeemed the 
mortgage of that Patti in 1290 Fasli, 


and Defendant has not had it for 8 
years of the stipulated period. Simi- 
larly they redeemed Aghapur Badainpur 
in 1293 Fasli, and Defendant has not 
had it for 5 years of the stipulated 
period. That there was a subsquent 
agreement a month after the mortgage 
in respect of Dewasiapur and Mohammad- 
pur is not now denied, but when Defend- 
ant sued for arrears of rent of those 
villages, Plaintiffs opposed the claim, 
even .asserting that the mortgage had 
never taken effect. See documents Nos 4 
(second), 16 (first and second), and A 
5. The agreement is not before me and 
1 can only hold on the deed, dated 10th 
July, 1870, that Plaintiffs have* retained 
the villages without right to do so. The 
decisions in the rent suits are not bind- 
ing, they only show that Defendant faihd 
to realise rents from Plakitiffs, in one 
case because it was held that Dewasiapur 
had been given for maintonaiice, and in 
the other because the agreement was 
inadmissible in evidence. Defendant is 
to blame for not trying to recover these 
two villages in the Civil Court, and this 
omission on his part must go against 
him.” 

He then held that under th^ mortgage- 
deed the Plaintiffs were entitled to get 
back the land at the end of the 14 years 
and that the Defendant’s only remedy 
was by suits within the period of limi- 
tation. He found that the Defendants 
had paid off^ all the mortgages except 
one for Rs. 250 due to Moti Ram in 
respect of Chak Mirpur. He also found 
that the mesne profits for the 2 
years since 1297 Fasli amoiu^ted to 
Rs. 1,930-1 1-G. 

In the result of this judgment he 
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decreed in favour of the Plaintiffs for 
redemption and possession of the villages, 
and for Rs. 2, 180-1 1-G in cash. “Bearing 
in mind how dishonestly Plaintiffs have 
dealt with Defendants I allow no costs 
to Plaintiff’s, and direct that each party 
will bear his own costs.’^ 

Against this decree and judgment the 
Defendants appealed to the Judicial 
OommissionePs Court in Oudh, and the 
Plaintiffs filed objections to the order 
as to costs. 

The Judicial Commissioners dismissed 
the appeal with costs. 

Mr, Mnyne for the Appellants urged 
that the Court was wrong in hold- 
ing that the Plaintiff’s could deprive 
the Defendant of the benefits of his 
contract and enforce against him its 
burden. , 

No one* appeared for the Respondent. 

Their Lordships' Judgment was deli- 
vered by 

Sir John Bonskr. — On the 10th of 
July 1876 one Indarjit Lai, representing 
himself to have absolute proprietary rights 
in certain villages, executed an instilment 
purporting to be a mortgage of them with 
possession to one Ishri Sah “for a period 
of 14 years from 1284 Fasli to 1297 Fasli ” 
by which it was provided that on the 
expiration of the term the mortgagor 
“shall come in possession of the mort- 
gaged villages without settlement of ac- 
counts . . . that on the expiration 

of the term . . . tfie mortgagee shall 

have “no power whatever in respect of 

the said estate and after 

the expiration of the term this mort- 
gage deed .... shall be returned 
to the mortgagor without his account- 


ing for (paying) the mortgage money 
secured under this document." 

Tiiis instrument, though it is called a 
mortgage, and though it will be con- 
venient to follow the nomenclatuic used 
in the document itself and in the plead- 
ings and judgments in tlm Courts below, 
is not a mortgage in any proper sense of 
the word. It is not a security for the 
payment of any money or for the perform- 
ance of any engagement. No accounts 
were to be rendered or required. There 
was no provision for redemption expressed 
or implied. It was simply a grant of 
land for a fixed term free of rent in con- 
sideration of a sum made out of past and 
present i|dvances. 

It appears that the so- called mortgagor 
had not absolute proprietary rights in 
all the villages and that the mortgagee 
did not get the full beriefit purported to 
be given him by the mortgage. 

At the expiration of the 14 years the 
representatives of the original mortgagee 
refused to give up possession of such of 
the mortgaged property as the mortgagee 
had been able to get possession of on the 
ground that, owing to the misrepresenta- 
tions of the mortgagor, they had been 
unable to recoup themselves the money 
they had advanced, and they claimed the 
right to hold the property until they 
had so recouped themselves. 

Tlio Respondents, who are the represen- 
tatives of the mortgagor, then brought 
the action out of which this appeal arises 
to recover the property. 

The Subordinate Judge made a decree 
in favour of the Plaintiffs, but deprived 
them of costs on the ground that the 
mortgagor had not “ dealt honestly with 
the mortgagee, and that decree was 
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affirmed by the Court of the Judicial 
Commissioner of Oudli. 

It was contended before their Lord- 
ships that the mortgagor having broken 
his part of the contract by failing to give 
the mortgagee possession of the entirety 
of the premises comprised in the mort- 
gage ought not to be allowed to enforce 
the contract as against the mortgagee, 
but the answer to this contention appears 
to their Lordships to be that the Plain- 
tiffs are not seeking to enforce ttte con- 
tract 3 they rely on their proprietary 
right, and it is for the Appellant to shew 
some stipulation either express or implied 
in the mortgage deed which deprives the 
Plaintiffs of the right to recover posses- 
sion.* This the Appellant cannot do and 
their Lordships will therefore humbly 
advise His Majesty that the appeal be 
dismissed. As there was no appearance 
by the Eespondents it will not be neces- 
sary to make any order as to costs. 

Solicitors : Me887*8. Young, Jackson, 

Beard and King for the Appellants. 

Appeal dismissed. 

C. W. A. 




[CIVIL APPELLATE JURISDICTION.! 

Appeal prom Appellate Deoebb 
No. 930 OP 1900. 


Banerjeb, J. 
Geidt, J. 
1903. 

7, January. 


' Kbamuddi, Defendant 
No. 5, Appellant, 

V. 

► 

Fara Mohan Mondul 
and ors., Plaintiffs, Res- 
^ pendents. 


Limitation — Alternative plea of limitation 
and tenancy. 


It is open to a par'ty to plead tenancy 
and limitation in the alternative. 


JONABDON MuNDUL V. SaMBHU NaTH 
Mundul (1) explained. 

Dinomonbb Dbbia V. Doorga Pershad 
Mojoomdar (2) relied upon. 

Where Flaintiff and Defendant both 
claimed under the same landlord, and De- 
jlndant fui'tJier took a plea that Plaintiff^ s 
suit was baned by limitation, the lower 
Appellate Court found Plaintiffs title 
pi'oved and that Defendants alleged te- 
nancy was not proved and refused to go 
into the question of limitation raised by 
the Defendant : 

Held — That the question of limitation 
must be decided. 

This was an appeal filed on tlie 6th 
of June 1900, against the decree of Babu 
Bhuban Mohan Ghosh, Additional Sub- 
Judge of Farid pur, dated the Ist of 
March 1900, reversing«the decree of Babu 
Ashutosh Ghosh, Munsif of Bhanga, 
dated the 13th October 1898. 

Plaintiffs brought a suit to recover 
possession of certain land upon establish- 
ment of their title. The title set up 
by them was that of tenancy under cer- 
tain maliks. It was alleged that they 
had been put in possession but were sub- 
sequently dispossessed by the Defendants. 
The defence was that the suit wa^ barred 
by limitation, that the ^ Defendants had 
been in possession all along as tenants 
under the same maliks and that the 
Plaintiff’s allegation of possession and 
subsequent dispossession was false and 
the lease set up. by the Plaintiffs collu* 
sive. 

The first Court dismissed the suit, but 

on appeal the lower Appellate Court 

# 

(1) 1. L. R* 16 0al. 806 (1889). 

(2) 21 W. R. 70 (1878). 
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found in Plaintiffs^ favour upon the 
question of title. It also disbelieved the 
evidence Of title as tenants set up by the 
Defendants and without going into the 
question of limitation it gave the Plain- 
tiffs a decree. The Defendant appealed. 

Babu Brojo Lai Chuckerhutty for the 
Appellant. 

Babu Sarat Chandra Khan for the 
Respondents. 

The Judgment of tub Court was as 
follows : — 

In this appeal which arises out of 
a suit brought by the Plain tiffs- Respond- 
ents to recover possession of certain 
land, ^ipon establishment of their title, 
two questions arise for determination, 
firsts whether the lower Appellate Court 
was right in giving the Plaintiffs a 
decree wifeliout disposing of the plea of 
limitation raised ; and, secondy whether 
the Court below was riglit in holding the 
proper custody of the amalnamahy relied 
upon by the Defendants, had not been 
satisfactorily proved, when the document 
was produced by the Defendants, whose 
title-deed it was and when they adduced 
evidence to show that it was in their 
custody^ 

The learned vakil for the Appellant, 
the Defendant No. 5, contends •that both 
these questions ought to be answered in 
the negative and the case sent back to 
the lower Appellate Court for a proper 
determination of the question of limita- 
tion and of the quest ion ’of the genuine- 
ness of the amalnamah. 

We are of opinion that the Appellant's 
oon^tention is correct. The title sot up 
by the PlaintiflPs is that of tenancy under 
oertain m alike created in the year 1297, 


WEEKLY NOTES. 

that is, within twelve years before the 
institution of the suit ; and they allege 
that they were put in possession and 
wore subsequently dispossessed by the 
Defendants. 

The defence was that the suit was 
barred by limitation, tlip.t the Defendants 
bad been in possession all along as 
tenants under the same maliks and that 
the Plaintiffs’ allegation of possession 
and subsequent dispossession was false 
and the lease set up by the Plaintiffs 
collusive. 

The first Court found in favour of the 
Defendants upon the question of title as 
well as upon the question of possession, 
and dismissed the Plaintiffs* suit. 

On appeal by the Plaintiffs, the lower 
Appellate Court has found in their favour 
upon the question of title. It has also 
disbelieved the evidence of title as 
tenants set up by the Defendants ; and, 
then, without going into the question of 
limitation, which it considers as not 
arising in the case, it has given the 
Plaintiffs a decree. The view of the 
learned Subordinate Judge upon the 
question of limitation is that it does not 
arise, because both the Plaintiffs and the 
Defendants claim to be tenants under 
the same maliks, and, if that is so as 
the possession of the Defendants can- 
not be adverse to the common landlord, 
it can neither be adverse to the Plain- 
tiffs,* who derive title from that landlord ; 
and, in support of this view, he has 
referred to the case of Jonardon Mundul 
V. Samhhu Nath Mundul (1). 

Now, it is quite true that if the 
Defendants were, as they alleged, tenants 
of the common landlord, their possession 

(1) I. L". R. 16 CaI. 806 (1889). 
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could not bo adverse to the common 
landlord ; but according to the finding 
arrived at by the lower Appellate Court, 
that alleged tenancy has not been 
proved. If that is so, the Defendants 
were trespassers, an^, as they have 
pleaded limitation, it remains to be seen 
whether they had acquired a title by 
adverse possession or whether the Plain- 
tiffs or their predecessor in interest, the 
common landlord, had possession within 
twelve years before the institution of the 
suit in order to prevent its being barred 
by limitation. That it is open to a party 
Defendant to plead tenancy and limita- 
tion in the alternative is settled by the 
decision of a Full Bench of this Court in 
the case of Dinomonee Delia v. Doorga 
Per shad Mojoomdar (2). As for the case 
of Jonardon Mundul v. Sambhti Nath 
Mtindul (1) relied upon in the judgment of 
the -lower Appellate Court, what was 
held in that case was that the whole 
question between the parties, who claim- 
ed to hold under the same common land- 
lord, was whether the title of the Plain- 
tiffs or that of the Defendants was to 
prevail ; and as that question hacT been 
left undetermined, the case was remand- 
ed to the lower Appellate Court for 
retrial. It cannot therefore help the 
Plain tiffs-Respondents, in the present 
case, where it has been found that the 
alleged tenancy of the Defendants has 
not been proved. If the case of Jgnar- 
don Mundvl v. Samhhn Nath Mundul (1) 
goes further, as the learned vakil for the 
Respondents contends, and lays down 
the broad rule that, wherever a Defend- 
ant sets up a tenancy, he is precluded 

(1) I. L. H. 16 Cai. 806 (1889). 

(2) 21 W. R. 70 (1873). 


from availing himself of the plea of 
limitation, even though the plea of 
tenancy be found against him,^e must 
say we are unable to follow that case to 
that extent, it being opposed to the Full 
Bench decision in the case of Dinomonte 
v< Doorga Pershad (2) cited above. The 
question of limitation must therefore 
be decided. It was argued for the 
Plain tiffs-Respondents, that there is a 
finding in the judgment of the lower 
Appellate Court which disposes of the 
question of limitation, that finding being 
embodied in these words in the judg- 
ment appealed against : ** The Plain- 

tiffs have proved their possession by 
payment of rent.” We are unable to 
accept this contention as correct. If 
the lower Appellate Court had found 
that the Plaintiffs had proved their 
actual possession after* taking their lease, 
then, as that possession must have been 
possession within twelve years, it would 
have been sufficient to save their suit 
from being barred by limitation ; but the 
finding does not amount to a finding that 
the Plaintiffs have proved actual posses- 
sion. It only amounts to this, that the 
Plaintiffs have paid rent and that is the 
way they have proved their possession. 
That cannot be sufficient : for mere pay- 
ment of rent to their lessor would not 
show that they had possession of the 
land. 

Then, upon the second question, the 
lower Appellate Court says this, speak- 
ing of the ama^namahs : “ These docu- 

ments are purported to be more than 
30 years old but their proper custody has 
not been proved.” The learned Sub- 
ordinate Judge does not explain what* he 

(2) 21 W* R. 70 (1873). 
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md yet eonvkted the efccueed 
m 4 eharye of meavlt : 


— fkat iliie woe not ajorope^* way 
of dealing with the ea$e and the aeeuzed 
ovght not to ham been convict^ of an 
offence which did not /o»m the eubjM- 
matter of complaint^ specially when all 
the othei* maUets relating to the event were 
found to he false or not proved, 

Tht 9 was a rale iasuerl on the 26th of 
April 1900, agaiMst the order of the 
Assistant Magistrate of ^fonghyr, dated 
the 3rd of April 1900, which order was, 
on appeal, modified by W. 11. Vincent, 
Ksq., Sessions Judge of Bhagnlpur on the 
19th Apnl 1900. 

The facts of the case appear from the 
judgment. 

Mr, W, Jackson, Movlvie Mahomed 
Yusvff and Bahu Mqnmatha Nath Mitter 
for the Petifioners. 

No one appeared to shew cause. 

The Judgment of the Court was as 
follows ; — 

The original complaint in this case 
was that the complainant had been 
forcibly taken to the zemindar’s cutchery, 
and there compelled to pay money and 
otherwise^ ill-treated and beaten. The 
Magistrate, at a later stage of the case, 
diabeUeved the entire complaint and drew 
charges of wrongful confinement 
mA lussault and he convicted the accused 
the^n, notwithstanding the protest of the 
accused that they had not an opportunity 
of properly defending themselves on this 
new case and of examining two other 
wttnesses. On appeal, the Sessions 
Jud^e went even further thaniihe Magis- 
for, be disbelieved the entire com- 
originally made even up to the 


. nf * 

wrongful confinement of which the 
Magistrate had convicted as the last ^ 
vestige of the oocurrenoe complained 
of? Tlie Sessions Judge then proceeded 
to consider the charge of assault and ' 
he has affirmed the conviction and 

M 

sentence for this offence which, he finds, 
took place after the complainant was 
released from the confinement of which 
he complained and which was found to 
bo unproved. The Magistrate’s judgment 
does not State the nature of the assault 
for w hich he convicted the accused or 
when it took place but the Sessions 
Judge finds that an assault wdh commit- 
ted after the entire occurrence complain- 
ed of. ^ 

We think that this was not a proper 
way of dealing with the case atid that 
the Sessions Judge on appeal should not 
have convicted of an offence which did 
not form the subject-matter of the com- 
plaint, more particularly when he nad 
already found that all the other matters 
complained of were either false or 

miproved. Under these circumstances 

wo sot aside the conviction and the 

sentence. " 

5. C. S. Buie made absolute* 

[APPEAL FROM ORIOINAL CIVIL 
JURISDICTION^} 

No. 15 0# l&OO. 

'S SRHsafOvry Mokhoda 
Maolban, C."J. Dasssb, Plaintiff, 
Prinbbp, J. Appellant, 

Hili., J. • * V. 

1901. Nithdo Lai. Haldab 

6, February, and others, DefenddintA, 



Hindu Zaw-^Bengal 8ehoolr^]lli'dik44^^ 
— Daughter t tonletfi t 

effect of, on the 'of 
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A widoived daughter-in-law is not 
bound to reside in the house of her faihei*- 
n-law* 

Rajah Pirthkb Stngii v. Ranee Raj 
Kowab (!') followed. 

When a Hindu maiden maiTies, she 
becomes incorporated into her hushand^s 
family and it is to that family that she 
musty in the first instance, hole for her 
maintenance on becommg a widow, 

A widowed daughter is not, any way, 
entitled to maintenance from her father'’* s 
heir, who has succeeded to his estate, unless 
and untile it can he satisfactorily shewn 
that she is unable to obtain maintenance 
from the family into which she has 
married; even then, however, is doubt- 
ful if siie can succeed against her late 
father* s estate, 

Bai Mangal V. Bat Rukhmini (2) refer- 
red to, 
m 

When 071 offer has heeti made by her 
late fathe7'*s heir's to pt'ovide her tvith a 
home and food and I'aiment, she is not 
entitled to a separate maintenance from 
him apart from his house and m a house 
of her own. 

Quaere — Whether under ceidain circum- 
stances there is or is not a legally enf<yrce- 
able right by which a widowed daughter's 
maintenance can he claimed as a charge 
on her father'* s estate in the hands of his 
heirs, 

Khbtramani Dasi V, Kashinath Das 
( 3) and Bai Mangal v. Bat Rukmini (2) 
referred to. 

This was an appeal preferred on the 
18th of May 1900, against ftie decision 

C) 20 W. R. 21 (1873). 

(2) 1. 1,. R. 23 Bom. 291 (1898). 

(3) 2 B, L. R. A. C. 15 (1868). 


of Ameer Ali, J., dated the 23rd March 
1900. 

This was a suit by a daughter, who 
was a soilless widow, against the heir of her 
deceased father, for a declaration that 
she was entitled to separate maintenance 
^during her natural life out of her late 
father^s estate. The facts of the case as 
well as the judgment of Ameer Ali, J., 
are fully reported in 4 C. W. N. 669. 
There was practically no dispute in the 
case as to the facts except as to the 
indigency of the Plaintiff. It may here 
be mentioned that the present repre- 
sentative of her father-in-law’s family 
offered her a home and food and raiment 
and a similar offer was made, daring the 
trial of the case before Ameer Ali, J., by 
the Defendant, but she desired a separate 
maintenauco. 

Mr, R, Mittra and Mr, B,Jj, Chaiterji 
for the Appellant. 

Mr, W, C, Bo7i7ie7'jet and Mr, S, P, 
Sinka for the adult Respondents. 

Mr, B. Chakrava^'ti and Mr, B, C, 
Mitter for the minor Respondents. 

Their Lordriiips delivered the follow- 
ing judgn»ents : — 

Maclean, C. J. — The point we have to 
decide upon this appeal, is, whether, or 
not, an^ indigent daughter, who is a 
soilless widow, is entitled to maintenance 
out of her father’s estate which has 
descended to his heir. The suit is one 
by a soilless widow against the heir of 
her deceased .father, who, as such heir, 
acquired his property, for a declaration, 
in effect, that she is entitled to separate 
maintenance during her natural life out 
of her late father’s estate. • 

•EJxcept as to tho indigency of th^ 
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Plaintiff, there is virtually, no dispute 
of fact in the case, and no dispute that, 
at the time when the succession opened 
out, the Plaintiff was a sonless widow. 

The facts as to the pedigree, and 
relating to the other historical portion 
of the case, have been, admittedly,, 
stated with accuracy by the Court below, 
and there appears to be no necessity to 
ji;e*capitulate them. 

Upon the evidence, I think, it is, at 
least, doubtful, whether the Plaintiff is 
in the destitute condition she describes, 
but I will assume, for the purposes of 
my decision, that she' is in such circum- 
stances. In this connection, it is im- 
portant •to observe that Tiilsi Das Dutt, 
who is now, apparently, the head of her 
late father-in-law ^s family, has offered her 
a home and food and raiment, and that 
a similar olfer was* made, during the 
trial of the case in the Court below, by 
the Defendant Nundo Lal Haidar, who, 

1 understand, is her first cousin on her 
father’s side and the present head of her 
late father’s family. These offers have 
been refused by the Plaintiff, and it is 
reasonably apparent that what she really 
wants, is, not only separate maintenance 
for herself, but, in effect, maintenance 
for herself, and her three grandchildren 
who are living with her. The .question 
is, whether she is entitled to such sepa- 
rate maintenance out of the estate of 
her late father, which has descended 
upon, and is now in the possession of 
his heir. • * 

We have listened to a very learned and 
interesting argument from the counsel 
for t]}e Appellant, the Court below having 
dismissed the suit, without costs ; but I 
scaroej^y think it is necessary to pursue 


that argudlent in detail, or to deal, in 
detail, with the various texts and au- 
thorities which have been cited to us, as 
I think that the case is virtually con- 
cluded by authority. It may be taken, 
no doubt, in accordance with the view 
expressed by the Privy Council in the 
case of liajah Pirihee Singh v. Rante Raj 
Kowar (1), that a person situated as is 
the present Plaintiff, is not bound to 
live in the house of her father-in-law ; 
but that is a very different proposition 
from that for which the Plaintiff is now 
contending. The authorities appear to 
me to establish that when a Hindu 
maiden marries, she becomes, if I may 
use the expression, incorporated into her 
husband’s family, and that it is to that 
family she must, in the first instance, 
look for her maintenance ou becoming a 
widow, and that, any way, she cannot 
be regarded^as entitled to demand suc- 
cessfully maintenance from her father’s 
heir, who has succeeded to his estate, 
unless and until it can be satisfactorily 
shown, that she is unable to obtain 
maintenance from the family into which 
she has married. It is, perhaps, not 
clear — in fact there is distinct authority 
the other way, see Bai MangaZ v. Bai 
Rukhmini (2), whether, even in such an 
eventuality, she can succeed as against her 
late father’s estate, but the facts of this 
case do not make it necessary for us to 
decide that particular point. In the case 
now before us, the Plaintiff has failed 
to show her inability to obtain maiute- 
nauce from her husband’s family, and 
having failed to show this, I do not 
appreciate how, under the Hindu Law 

(1) 20 W. R, 21 (1873). 

(2) I. L. E. 28 Bom. 291 (1898). 
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of the Bengal School, she din success- 
fully claim maintenance out of her 
deceased father’s estate ; and even as 
against her father’s estate, I do not 
think that when an oiler has been made 
by his heir to provide .her with a home, 
and food and raiment, 'she can, success- 
fully, maintain that she is entitled to 
separate maintenance apart from his 
house, and apparently, in a house of her 
own. It seems to me that the present 
case is more than covered by the case of 
JBai Mangal v. Bai Rnkhmini (2). Al- 
though the judgment there was delivered 
by a Judge of great knowleidge and 
experience in Hindu Law, it may be a 

matter of consideration hereafter whether, 
% 

having regard to the dicta of Peacock, 
C. J., in the case of Khetramani Dasi 
V. Kashinatli Das (3), IMr. Justice 
llaiiade has not gone a little too far in 
saying that there is no legally enforce- 
able right by which a widowed daughter’s 
maintenance can be claimed as a charge 
on her father’s estate in the hands of his 
heirs. But as I liavc already observed 
it is unnecessary, in the circumstances of 
this case, to decide that” question to-day. 
I may add that I see no reason why, 
upon this particular point, we should 
say that there is any distinction between 
the law on this side of India and that on 
the Bombay side. 

On these grounds, it seems to me that 
the view taken by the learned Judge in 
the Court below is right, and that the 
appeal must be dismissed with costs, 

As regards the cross-objections I see 
no reason why the Plaintiff should be 
exempted from the payment of the costs 

(2) 1. L. 11. Bom. 291 (1898). 

(3) 2 B. L. U. A. C. lo (1808), 


of the suit, and the cross-objection must 
succeed to this extent. The suit must 
be dismissed with costs. 

Pbinsep, J. — I am of the same opinion. 

Hill, J. — I am also of the same 
opinion. 

. Messrs. N. C. Bural ct Co., Attot^neys 
for the Appellant. 

Messrs. Sw inhoe d: Co., and Messrs, 
Ghose and Act?*, Attorneys for the severa),j 
Itespondents. 

Appeal dismissed, 

S. R. D. 

[CIVIL APPELLATE JURISDICTION,] 

Appeaij from Appellate Hecree 
jNo. 2599 OF 1898. • 

^ Saroda Sundahi Dassi 
Banebjeic, j. and others, 

Brett, J. I Defendants, Appellants, 

1900. ' 

19, December. Krlsto Jiran Pal, 

, Plaintiff, Respondent. 

Hind a La ir— Hind v addo tv — A ( lenation^ 
potvev of^ over ini moveable proper ty — Bequest 
btj Intsband — Willy construction of— Grant of 
absolute poirer, cdpress or implied — liestric- 
tions imposed upon pomer of alienation — 
Indian Succf'ssion Act {X of 1861*), sec. 8fB, 

Though a mere gijt of immoveable 
property by a Hindu husband to his wife, 
does noV carry with it the powe^* of aliena- 
tion, yet where any such property is given 
by the husband to the wife with expf*ess 
power of alienation, or when this power 
IS implied by the grant, she would acquire 
an absolute power of disposal over the 
property ; and when the gift is made by 
a Will, the legatee is entitled, under the 
provisions of sec, 82 of the India^^ Suc- 
cession Act, to the whole interest of the 
testator unless it iqpears from ih$ Will 
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only a restricted interest was i;iiteiuled 
to be yiven. 

to- 

Where a Will does not in express terms 
convey any estate of inheritance to a 
Hindu ividotv, still the tvidow will he 
entitled to alienate the property at her 
pleasure if there is no restriction imposed 
by the terms of the Willy so far as the 
power of alienation is concerned. 

Upon a construction of the Will in this 
case which provided as follows : — ‘‘ //* 
heitlier of them {the tvives) have tiny 
children then both my tvioes will enjoy and 
appropriate at their will the enth’c pro- 
perty moveable and immoveable in et/ual 
shares in full proprietary right. In the 
absence of one^ the other will similarly 
enjoy and appropriate at her will the 
entire aforesaid property in full pro- 
prietary right. Tnjhe event of her deathy 
my mxt 't^eversionary heir will have suck 
moveable and immoveable property as will 
remain : ” 

Held — I'hat an absolute piower of aliena- 
tion *was intended to be conferred on the 
widows. 

Lalit Mohan Singh v. Chukkun Lal 
Roy (1), Lala Ramjuvan v. Dalkoer {*J), 
and Rajnauain Bhauurj v. Katyayani 
Dbbi referred to. 

This was an appeal preferred on the 
20th of December 1898, against the 
decree of W. Teunon, Esq., District 
Judge of Murshidabad, dated the 19th 
of September 1898, reversing the decree 
of Babu Jogendra Natlf ’(Hiosh, Muusif 
of Berhatnpore, dated the 28th of Jan- 
uary 1898. 

(1) 1 C. W. N, 387 : s. e. 1. L. U. 24 

^ Cal. 834 (1898)* 

(2) 1. L. R. 24 Cal. 106 (1898). 

^ (3) 4 C. W. N. 337 (1900). 


This wis a suit for a declaration that 
an alienation of certain property by 
Defendant No. 2, was not valid after 
the lifetime of that Defendant. The De- 
fendant No. 2 ^^ils one of the widows 
of Krishna Chaitanya Pal and claimed 
the right to alienate the property under 
his Will. That Will was in the following 
terms : — 

“The testator of this Will is Krishna 
Chaitanya Pal, son of Bissambhar Pal, 
deceased, of Jitpur, Station Jalangi, 
District Murshidabad. it is to the ctFect 
following : -Both my married wives arc 
alive, the first Saroda Sundari" Dasi, and 
the second is Niitiiinoni Dasi. 1 have 
no children. I am at present 36 years 
of age. Both my wives as well as 
myself arc in the enjoyment of sound 
health. It is quite probable that 1 
might beget cliildren hereafter. It is 
also probable that I shall have no child- 
ren at all. Human frame is but frail 
and there is no knowing when, where, 
how and under what circumstances 1 am 
to die. It is therefore prudent to pro- 
vide for the future now. 1 therefore 

execute this Will and desire that if there 
be any issues by both or eithSr of my 
wives then such children will have all 
my property after my death. If there 
be any children by one of my wives then 
the other will be alloNved to remain with 
the family and will be gi\en proper care 
and attention. She "Svill be given her 
meals and clothing and the reasonable 
costs of bratasy pilgrimages etc., will be 
borne by the estate. If on account of 
ill-feelings with the wife or her children 
it be necessary for the other to separate, 
then, in conformity with the income of 
the estate at the time^ this other will 
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get a fair amount of cash afid will be 
entitled to a fixed monthly allowance. 
She will also bo allotted a habitable 
puoca room on the first fioor of the 
house as also a cook-room. Her orna- 
ments as well as the brass and metallic 
utensils fit for her ifle as also the 
wooden furniture bed, etc., will be re- 
tained and enjoyed by her. On her* 
death the children of the other wife 
will come by all the property left behind 
by her after having duly performed her 
sradh. If neither of them have any 
children then both my wives will< enjoy 
and appropriate at their will the entire 
property moveable and immoveable in 
equal shares in full proprietary ^ight. 

In the absence of one the other will 
similarly enjoy and appropriate at her 
will the entire aforesaid property by 
virtue of her full proprietary title there- 
to. In the event of her death my next 
reversionary heir wdll have such moveable 
and immoveable property as will be left 
behind by her. But such heir will have 
the property after having regularly per- 
formed the sTadk of the sai8 deceased 
at a reasonable cost. If the said wives 
die childless before me then 1 will make 
other arrangements. If I do not or can- 
not do so, then after my death the 
entire property will revert to the said 
heir. This will be enforced and be opera- 
tive as regards all such moveable and im- 
moveable property^^as the pucca buildings, 
thatched houses, all sorts of rent-free and 
rent-paying lands, gardens, trees, money- 
lending business, cash, gold mohiirs, 
gold and silver utensils, etc., of various 
metals, lawzima (things) made of silk, 
wool, cotton, glass and wood situate in 
Jitpur and Kalian pur in this district in 


Baliadanga in District Nuddia, and in 
Bibigunge in District Dinagepur and all 
valuable things and dues from l^hatever 
source and in whatever manner existing 
which 1 might produce or acquire here** 
flfter. The provisions of this Will will 
not come into force during my lifetime. 
After my death and after the perform- 
ance of my adya sradh and mpindakaran 
the provisions of this Will will come 
into force as regards the remaining pro- 
perty. My first wife Saroda Sundarj 
Dasi understands business affairs better 
than my second wife Nutumoni. More- 
over the former is more advanced in age. 
Therefore so long as both the wives live 
together the younger will be under the 
guardianship of the elder. I presume 
that under these arrangements Saroda 
Sundari will in no way injure Nutu- 
moni. If however shfi does, ^hen Nutu- 
luoni will enjoy and appropriate half the 
property independently of the other. If 
however either of them becomes unfaith- 
ful and ceases to be a chaste womai^then 
she will be deprived of all property and 
be ejected (from the house). With these 
stipulations I execute this Will. The 
16th Baisakh 1285, B. S.” 

Bahu Sib Chandra, Palit for the Appel- 
lants. 

Dr. Asutosh Mnkerjee and Bahu Biraj 
Mohan Majumdar for tlie Respondent. 

The Judgment of the Court was as 
follows : — 

In this appeal, which arises out a 
suit brought by the Plaintiff-Respond- 
ent, to obtain a declaration that an 
alienation of certain property by Defend- 
ant No. 2 was not valid after the life- 
tinie of that Defendant, and for other 
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reliefA, the only question tlmt arises for 
determination is, whether, upon a proper 
oonstniction of the Will of the late 
Krishna Ghaitanya Pal, the husband of 
the first two Defendants, those Defend- 
ants have an unlimited power of aliena- 
tion over the property in dispute. • 

The first C/Ourt answered that question 
in the af&rmative and dismissed the suit. 
The lower Appellate Court, on appeal by 
the Plaintiff, has taken a different view, 
and reversed the decree of the first 
Court ; and hence this second appeal. 

The rule of law applicable to a case 
of gift of immoveable property by a 
Hindu husbatid to his wife is, that, 
thouglf ‘a mere gift of immoveable pro- 
perty does not carry with it the power 
of alienation, yet, where any such pro- 
perty is given by the husband to • the 
wife with express *power of alienation, 
or where this power is implied by the 
grant, she would acquire an absolute 
power of disposal over the property ; and 
where the gift is by Will, sec. 82 of the 
Indian Succession Act, which applies to 
the Will of a Hindu, will entitle the 
legatee to the whole interest of the 
testator, unless it appears from the Will 
that only a restricted interest was 
intended to be given. The question 
then is whether by the terms of the 
Will in this case a restricted interest was 
intended to be given to the widows of 
the testator, or whether they have the 
unqualified power of alienation that they 
oottend for. The portion* of the Will 
that bears upon this question runs 
thus: — “If neither of them have any 
children then both* my wives will enjoy 
appropriate at their will the entire 
property moveable and immoveable in 


equal shares in full proprietary right. 
In the absence of one, the other will 
similarly enjoy and appropriate at her 
will the entire aforesaid property in full 
proprietary right. In the event of her 
death my next reversionary heir will 
have such moveable and immoveable 
property as will remain.” These several 
provisions of tlio Will, the learned vakil 
for the Appellant contends, give an absO|^ 
lute power of alienation to the widows ; 
and he laj^s particular stress upon the 
words “enjoy and appropriate,” and, 
“full proprietary right,” and -also upon 
the words “ as will remain ” in thi clause 
relating to the gift over to the rever- 
sionary heir of the testator. On the 
other hand, the learned vakil for the 
Plaintifi-Respondeut, contends that al- 
though the words “in full proprietary 
right,” may imply the giving of absolute 
power of alienation to the widows, yet 
the clause in which these words occur 
docs not stand alone, and that the 
subsequent clauses providing for the 
right of survivorship among the widows, 
and containing the gift over to the 
reversionary heir of the testator imply a 
restriction of the right of the widows. 
It is quite true that the Will does not 
in express terms convey any estate of 
inheritance to widows, as the words in 
the clauses ^ referred to go to show, but 
although that may be so, still the widows 
will be entitled to alienate the property 
at their pleasure if there is no restric- 
tion imposed by the terms of the Will, 
so far as the power of alienation is 
concerned. 

We are of opinion that regard being 
bad to the words used in the first clause, 
namely, that the widows “will enjoy 
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aud appropriate at '"their will the entire 
property moveable and immoveable in 
equal shares in full proprietary right/^ 
and also to the (pialifying words used in 
the last clause quoted above, which 
imply, that the reversionary heir is to 
take, not the estate left by the testator, 
}>ut only so much of it as will remain,’’ 
after the death of the widows, the 
l^atnral inference is that an absolute 
power of alienation was intended to be 
conferred on the widows. The view we 
take is in accordance with that taken in 
the cases" of Lalil Mohan Singh v. 
Chuhkun Lai Rot/ (1), Lala Ramjlxvan v. 
Dalkoer (2), aud Raj na rain Jihtulnri v. 
Katynyani DeM (3). 

The result is that the decree of the 
lower Appellate (*ourt must be set aside 
and that of the first Court restored with 
costs in this Court and in the Court of 
Appeal below. 

Appeal allotted. 

H. P. C. 


[CIVIL APPELLATE JURISDICTION.! 

ArrEATi FROM Appellate Decree 
No. 1384 OF 1898. 

TTmESII CnUNDKR Dey 
and others, Plaintiffs, 
Appellants, 

V. 

Sharbes.sur CnUNDRU 
1 and another, Defend* 
ants, llespondents. 

Civil Procedvre Code (Act XIV of 
Hec. J.^—Ros judicata. 

(D 1 C. \V. N. 387 ; s. c 1. b. R. 24 
Cal. 834 (1898). 

I. L. R. 24 Cal. 406 (189K). 

(3) 4 C. W. N. 337 (1900). 


Where a ce^dodn matter teas not 
dealt with and decided in a prevma^ Sieit 
although an isme was raised^ in re0rd 
to that matter^ a subsetj/vent stiit invoiviu0 
the same matter would ?iot he hat't^ed hy 
reason of the previous suit, 

‘ This was an appeal preferred on the 
18th of July 1898, against a decision of 
H. R. H. Coxe, Esq., District Judge of 
Midnapur, dated the 25th of April 1898, 
confirming a decree of Babu (lirish 
(^bunder Chowdhury, Subordinate Judge 
of that district, dated the 17th of June 
1897. ^ 

This was a suit for an account of a 
certain business from the Defendant who 
was alleged to be the servant of tBe Plains* 
tiff and for the recovery of what might 
be found due from him on the taking of 
such accounts. The Plaintiff also claim* 

I 

ed to recover the outstandings of such 
business on the ground that there was a 
contract between the parties under which 
the Defendant was liable to pay the same 
to tlie Plaintiff with liberty to collect 
them himself afterwards. 

It appears that the Plaintiff had 
previously brought a suit against the 
Defendant, in which he had alleged that 
the Defendant had entered into agree- 
ment wdth him to carry on certain busi- 
ness in Copartnership ; that in terms of 
tlie said agreement, the Plaintiff w^ to 
supply the capital and the Defendant 
to manage the same and that the profits 
were to be divided in equal shares 
between tlie two partners. He furtMher 
alleged that according to the agreement, 
when the business was wound up, the 
sums due from the debtors to th^i-busi- 
ncss should be included in the share of 
the ' profits found t^o he 4^® to the 


Ghose, J. 
Pratt, J. 
1901. 

8, January. 
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’ Defendant ; he prayed that the mrtner- 
ship business might be wound i^^What 
an acoount may be taken of the partner- 
ship business on the footing of the said 
agteementVnd that the Defendant might 
be ordered to pay to him what might be 
found due to him on the taking of such 
accounts. The Defendant denied that he < 
was a partner in the business which he 
had been managing : he said that he had 
been managing the business, not as a 
partner, but as an agent of tlie Plaintiff 
and he .also raised an issue as to the 
terms of the contract which was entered 
into between the parties at the time 
when the business was set up. The 
issues framed in that case will be found 
set out* in their Lordships’ judgment 
below. The Subordinate Judge found 
that there was no agreement by which 
the Defendant had agreed to take over 
all the outstanding balances, and that the 
Defendant was a servant or agent and 
not a partner and ho dismissed the suit. 
It was argued before him that even 
if - the Defendant be found to be a 
servant, be was liable to render an account 
to the Plaintiff and the suit should not, 
therefore, be dismissed. But the Subordi- 
nate Judge refused to order an account 
against the Defendant as a servant on 
the ground that J;he Plaintiff could not 
be . allowed to change the character of 
his suit. He did not deal with any of the 
other issues raised by him. Tlie present 
suit, was dismissed on the ground that 
it was res judicata by reason of the 
judgment in the previous %mt, 

JBatui Lai Mohan Das and Sarat 
Ghundtr JhiU for the Appellant. 

Mukeijee and Babu Joy 
90^1 00^ ior the Respondents 


The Judgment of the Court was as 
follows I — * 

This appeal arises out of a suit for an 
account and for recovery of such supis 
of money as upon tlie taking of such 
account may be found due to the Plaintiff 
from the Defendant, the latter being 
regarded as the Plaintiff’s servant. 

The suit has been dismissed by both 
the Courts below upon the ground that 
it is barred by Judicata by reason of a 
previous judgment between tFu' parties. 
That judgment was, however, passed in 
a s\iit in which the Plaintiff claimed, m 
the first place, the winding up of a 
[partnership business, the Defendant being 
regarded as a co-partner in the business, 
which w'as being managed by him ; in 
the second place, for an account being 
taken from the Defendant, he being 
regarded as the managing partner ; and 
in the third place, for the recovery .of 
such sums of money as might upon the 
taking of an account from the Defendant 
be found due to the Vlaintiff. The 
Defendant denied that he was ever a 
partner in the business which he had 
been managing : he said that he had been 
managing it not as a partner, but%s an 
agent of the Plaintiff, and he also raised 
an issue as to the terms of tlie ^ contract 
which was entered into between the 
parties at the time when the business 
w^as set up. 

The Subordinate Judge, who had to 
deal with that case in the first instance, 
laid down the following issues : — 

“ First — Whether the Plaintiff and De- 
fendant were members of a partnership I 
If so, what were the terms of the contract 
of the partnership business, and whether 
the plaint has been properly drawn up 1 



306 


THE CALCUTTA WEEKLY NOTES* 


(Vou V, 


Umbsh Chundeb Det v Sharbebsub Churdbr. 


Second — Whether the Defendant is 
liable to the Pljtintiff for accounts ? 

** Whether the Defendant was 

the Plaintiff's servant remunerated by a 
share in the profits ? 

Fourth — What payments, if any, have 
been made by the Defendant for wliicji 
the Plaintiff has not given him credit? 

** -AVhat other relief is the 

Plaintiff entitled to ? 

Seventh the suit barred by limit- 
ation ? " 

The Subordinate Judge, however, as 
we understand his judgment, confined 
hie attention to the first of these issues, 
and he held that the Plaiutiff and Defend- 
ant were not partners, and that one of 
the terms of the contract between the 
parties was not, as it was alleged by the 
Plaintiff, that the Defendant should take 
over, at the time of the dissolution of 
the partnership business, all the out- 
standings ; and being of opinion that the 

Defendant could not be sued in the 

■% 

capacity of a partner, he dismissed the 
suit. 

It would appear that at the conclusion 
of the trial the Plaintiff asked that an 
accouht might be decreed against the 
Defendant, he being treated as a servant 
which h^ alleged himself to be. With 
reference to this matter the Subordinate 
Judge made the following obseryations : — 

“It was argued that the Defendant 
would be liable to render accounts to the 
Plaiutiff even if he be a servant instead 
of a partner, and that consequently the 
suit should not be dismissed. But the 
Plaintiff cannot be allowed to change the 
character of his suit or to succeed upon 
a case different from the one stated in his 
plaint. The observations made iii the 


case of JRamdoyal Jurim^oy (1) show 
thaiUHIh a course wotild be very wtisiial. 
See. 53 of the Civil ProoHdure Code prohi- 
bits the amending of a plaint so as to 
convert a suit of one charliOter into a 
suit of another and inconsistent charac- 
ter.” 

So that it is perfectly clear that the 
Subordinate Judge meant to deal with 
the first issue only and not with any of 
the other issues raised in the case be- 
tween the parties, he being of opinion, 
as just shown, that to regard the Defend- 
aixt as a servant and to call upon him 
to render an account in that capacity 
would be to convert a suit of one 
character into a suit of a wholly different 
character. « 

The whole question raised in this appeal, 
to our minds, turns upon the consider- 
ation of the question, what was the true 
subject-matter of ihh previous suit, and 
what is the subject-matter of the present 
suit. Now the true subject-matter of 
the previous suit was, as we understand 
it, the winding up of the partnership 
business, though the suit was composed, 
as it were, of throe different component 
parts j the first being the dissolutioti of 
the partnership business, the second the 
calling upon the Defendant for an account 
in respect of such par^iership* business, 
and the^ third being the recovery frotti 
the Defendant of such sums of money as 
upon the taking of account might be 
found due to the plaintiff. Now, it is 
quite clear that it is the first component 
part which was dealt with by the Sul^ir- 
dinate Judge in that suit ; and if that is 
so, it can hardly be said that the matter 
involve^ in the present suit was really 

(1^ I* L. E. U Cti. m (1^8?). 



^Oh. VO tflE CALCam WEEKLY NOTES. iOl 

Cbundbe Dbt v, Sharbbsspe Chcjkdbr. 


dealt with and decided in the pfevioua 

We think, upon these grounds, the 
judgments of the Cpurts below, as they 
stand, cannot be supportedi; and the 
case should be sent back to the Court 
©f first instance for trial upon the merits. 
But it should be understood, and in this 
respect the learned vakil for the Appel- 
lants concedes in favour of his adversary, 
that it must be taken, th&t it was found 
in the previous suit, that one of the 
terms of the contract which was entered 
into between the parties at the time when 
the business was set up, was not, as 
alleged by the Plainlifl', that the Defend- 
ant should, upon the closing of the 
lousiness, take over all the outstandings. 
So far as this matter is concerned, it must 
be taken to J^e finalfy concluded by the 
judgment in the previous suit. 

The Appellants are entitled to their 
costs in this Court and in the lower 
Appellate Court, the costs of the Court 
of first instance will abide the result. 
The Court-fee paid upon the appeal to 
this Court will be refunded to the Appel- 
lants, 

S, R, D, Case reinandecL 

s. c. & • 

- - 

[CIVIL APPELLATE JURISDICTION.] 

Appbal from Order 
No. 6 OF 1900. 

Rajah Sourindra 

Mohan Tagore, 

• • 

Defendant, Appellant, 

V, 

Rani Shiromoni 
I and others. Petitioners, 
Respondents. 

Ciml Code (Act XIV of 1882) y 

372^Afpeal^Suhstitutioii of proprietors 


after discharge of an encimhered estate^Chota 
Xagpiu' Encumbered Estates Act ( VI of 187 6^ 
II a), 

A 71 appeal lies against an 07'der direcU 
ing substitution of pai^ies under sec. 37 
* C. P, C. ; such an order aniounts to aw 
order disallowing ohjectio7is to substitution. 

hi a case lohei'e the suit was bi^ought 
by a numager appoi tiled U7uler the En* 
cumbered Estates Act (Act VI of 187 6)y 
the p7'op7'ieto7*s of the estate are entitled 
to be substituted 07i the record after the 
discharge of the manager whose intet^est 
devolves upon them withm the ineaning of 
sec. 372 of the Code of Civil Procedure. 

This was an appeal preferred on the 
3rd of January .1900, against the order 
of Babii Triguna Prasanna Basu, Sub- 
ordinate J udge of Zillah Baukura, dated 
the#6th of September 1899. 

The facts of the case appear from the 
judgment. 

On the case coming on for hearing, a 
preliminary objection was takep by Babu 
Digambar Chatterjee on behalf of ,the 
Respondents that no appeal lay in^tbis 
case. Sec. 588, cl. 21 of the Code of 
Civil Procedure allowed an appeal only 
against orders disallowing objections 
under sec. 372 and no appeal was pro- 
vided for against orders for substitution 
under sec. 372. 

Dr, Rash Behary Ghose (with him 
Bahus Lahnohan Dass and Cham Chun-‘ 
der Ghose) for the Appellant. — I submit 
there is an appeal in the piesent case. 
We objected to the substitution of the 
Ranis under sec. 372 and the lower Court 
overruling our objections ordered the 
substitution of the Ranis. 1 am appeal- 
ing therefore against the order of the 
lower Court disallowing my objections 


Baic^ini, J. 
PRATt, J. 
1900. 
9,.Ahgti8t* 
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to the substitution of the Ranis under 
sec. 372, C. P. C. As regards the merits, 
I contend in the first place that no such 
substitution as has been ordered in the 
present case could* take place. It may 
be that so long as the estate was under the 
charge of a manager appointed under the 
Encumbered Estates Act (Act VI of 187G) 
the manager was alone competent to sue. 
His position was only analogous to the 
case of an agent of the party entitled. 
See Kerr on Receivers, i)p. 153, 157, and 
Wilkin 807 i V. Gangadhar (1). But in order 
that the Ranis can sustain a claim for 
substitution in the place of the manager 
it must be made out that there has been 
a “devolution of interest’’ upon them as 
contemplated in sec. 372, C. P. C. Tlic 
words “ devolution of interest ” have ac- 
quired a fixed meaning, and the cas^ in 
England show that they apply to cases of 
devolution of interest by death, see the 
cases collected in the Annual Practice, p, 
21 G. [Ramrini, J. — The Code of Civil 
Procedure does not prevail in England and 
we can only interpret the terms of sec. 
372 as we find them.] Where the words 
in the Code of Civil Procedure and in 
the English Statute arc identical, 1 
submit that the Courts in India would, 
in the absence of a decided case on the 
point, naturally hesitate before refusing 
to accept the interpretation which has 
been put upon them in the English Courts. 
Secondly, I contend that the Privy Coun- 
cil having directed the manager to con- 
tinue in his office, the order directing 
the substitution of the Ranis was clearly 
erroneous, and lastly, it is submitted that 
the Appellant having purchased the in- 
terests of the Ranis, no substitution 
ctould take place. 

(1) 6 B. L. IX. 486 (1871). 


Bahu Digambar Chattei^ee (with him 
Bah% Joy Gopal Ghosha) for the Respond- 
cnt^ft-The manager having been dis- 
charged there was a devolution of interests 
upon the R<|nis within the meaning of sec. 
372 of the Code of Civil Procedure and 
the order of their Lordship! of the Pnvy^ 
Council directing the manager to continue 
in his office not having been filed in the 
present record it could not be operative. 

1)7' . Bash IJehhi'y Ghose in reply. 

The Judgment of the Court was as 
follows : — 

This is an appeal against an order of 
the Subordinate Judge of Bankwra, dated 
the 26th of September 1899. 

The facts of this case are these 
A suit for arrears of rent was brought 
by one Bishnu Churn Kabiraj, the 
manager of the Dbolbhoom Encumbered 
Estate, against the defendant, Rajah Sir 
Sourindra Mohan Tagt)re. During the 
pendency of the suit the estate in 
question was released from the manage** 
meat of Babu Bishnu Churn Kabiraj ; 
and an order was passed by the Deputy 
Commissioner, directing the proprietor of 
the property to take over charge of it. 
The question then arose as to who was 
to carry on the suit against Rajah Sir 
Sourindra Mohan Tagore, The Ranis of 
Elijah Ram Chinider Deo and Dhubal 
Deo applied to be made Plaintiffs %nder 
sfec. 372 ; and an order was passed t4?that 
efiect by the Subordinate Judge. 

The Defendant, Rajah Sir Souiindra 
Mohau Tagore, now appeals to this Court 
and contends that the Subordinate^ Judge 
was not right in disallowii^ hit WWtipnB 
to the substitution of the lUniB as 
Plaintifls in this suit. 
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A preliminary objection has been taken 
to the hearing of this appeal on the 
ground that there is no appeal from an 
order passed under sec. 372 of the Code 
of Civil Procedure, and that the pro- 
visions of sec. 588, cl 21, C. P. C., 
only allow an appeal against an order 
disallowing objections. That may be so. 
But we think that the order of the 
Subordinate Judge disallowing the objec- 
tions is practically the same as his order 
substituting the Banis as Plaintiffs ; and 
therefore we do not think that the Appel- 
lant is prevented from appealing to this 
Court by the somewhat ambiguous terms 
of cl. 21 of sec. 588, C. P. C. 

Three pleas have been urged by the 
learned pleader for the Appellant (1) 
that the provisions of sec. 372, C. P. 0.', 
are not applicalje to the facts of this 
case ; (2) that there is a Privy Council 
order directing that the manager of the 
Dliolbhoom ^ncumbered Estate should 
continue in the management of the 
estate ; and (3) that Bajah Sourindra 
Mohan Tagore purchased the interests 
of the three Banis and therefore the suit 
cannot proceed at their instance. 

As to the first of these contentions 
we wi^iild say that we think that tiie 
provisions of sec. 372, C. ^P. C., are 
applicable to this case. It is true that 
there has been no assignment of imterest. 
Biit it appears to me that there has been 
a devolution of interest pending the stiit. 
Under the provisions* of sec. IG of Act 
VI of 1876, so long as the property 
remains under the management of the 
ryiaiiager the proprietor cannot sue or 
rents. The manager only can 
<i6 ib ; and now that the manager has 
been removed, it seems to us that there 


has been a devolution of the right to 
realize and recover rents from the 
manager to the proprietor of the estate. 

The learned pleader for the Respondent 
argues that the words “devolution of 
interest” in sec. 372, C. P. C., apply to 
devolution of interest by death ; and he 
cites some English cases to show that 
this is the interpretation put in England 
upon these words. But the Code of 
(hvil Procedure does not prevail in 
England ; and we must interpret its 
terms as best we may without reference 
to English eases. In our opinion the 
words “ devolution of interest ” in sec, 
372 arc not used in a technical sense ; 
^because the latter part of the section 
speaks of such interest coming to a 
person, “ either in addition to or in 
substitution for the person from wliom 
it has passed, as the case may rociuire,” 
From the use of the word “ come ” in the 
latter part of the section, it would appear 
that the words “ devolution of interest ” 
in the first part of the section do not 
mean only devolution by death. 

Then, with regard to the second con- 
tention of the learned pleader fur the 
Appellant, it appears that the Subordinate 
Judge in his judgment says that their 
Lordships of the Privy Council have by 
an interlocutory order passed in the case 
of MoJjLenh Chunder Dhal v. Sairughan 
Dhal (2) diiected that the Dliolbhoom 
estate should continue to be under the 
management of the manager. But we 
do not thir4k that we are entitled to 
refer to the Calcutta Weekly Notes for 
such an order, or te> take cognizance of 
such an order as is said to have been 
passed, on the report of the Calcutta 

^ (2) 3 c. AV, N. ocxovU (1899). 
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Weekly Notes. No copy of any such 
order has been filed in the record : and 
we cannot act upon the order unless it 
is so filed. We are entitled to refer to 
reports of cases as precedents ; but if an 
order is meant to be, operative in a 
particular case, that order must be pro- 
duced and filed in the record of that 
case. 

Then, with regard to the Appellant's 
third plea it appears to us that the Sub- 
ordinate Judge has only made the throe 
Ranis provisional Plaintiffs. For he has, 
subsequent to the order making the 
Ranis Plaintifis, framed three issues in the 
case, which are to be found at page 20^ 
of the paper-book of appeal from original 
order No. 348 of 1899. These are: — 
“ Fifth, whether Rani Shiromoni has sold 
her rights to the Zemindari to the 
Defendant, and whether she is entitled 
to any one. Sixth, wdiether the suit can 
proceed at the instance of the other two 
Ranis. Seventh, whether the Ranis Pad- 
rnabati and Churaraoni have relinquished 
their rights to the Zemindari in favour 
of Rani Shiromoni, and whether the latter 
has sold the same to the Defendant.” 

Now, we do not understand that the 
Subordinate Judge has by his order 
meant to exclude the Defendant from 
giving evidence in support of these 
issues ; and certainly the order of the 
Subordinate Judge must not be consider- 
ed as having that effect. These issues 
must be tjried in the course of the trial ; 
and should it appear that the interest of 
the three Ranis has passed to the Defend- 
ant, their names must be removed from 
the category of ► Plaintiffs j or if the 
interest of aiiy one of the Ranis has 
paused to the Defendant her nam^ must 


Shiromoni. 

be removed therefrom. In the mean- 
while the order of the Subordinate Judge 
making the Ranis provisional Plaintiffs 
appears correct. 

This appeal therefore fails and we 
dismiss it with costs, which we assess at 
five gold mohurs and which are to be 
divided equally between the two sets of 
Respondents. 

C. C. G. Appeal dismissed, 

[CIVIL APPELLATE JUBISDIOTIONJ 

liEtTBRs Patent Appeal 
No. 28 OP 1899. 

Rajah Peary Mohun 
Mukhbrjbe, Plaintiff^ 
(Appellant in second 
Appeal), Appellant, 

Badal Chundbr Bagdi 

ft 

and others, Defendants, 
(Respondents in second 
Appeal), Respondents. 

Bengal Tenancy Act {Vlll%f 18Sb\ secs, 

(2), 85 y 16*7— Purchase of a raiyati hold- 
ing hy a landlord in execution of a decree 
for rent — Annulment of incumbrance— Notice^ 
if necessary* 

An under-7'aiyati lease if created hy ah 
instrument which is not registered w in- 
valid unde/I' sec, 85 of the Bengal Tenancy 
Act, and a landlord purchasing the hold- 
ing of the raiyat in execution of a decree 
for ai^mars of rent is entitled, to take kbas 
possession hy ejecting such under-raiyat 
without annulling the same hy a notice 
%mder sec, 167," The rights under such M 
underraiyati lease arc not pi^oiected hf 
suh-sec, 1 of sec. 22 of the Act, 

This was an appeal preferred on 
28th of April 1898, against 
of the Hon'ble Charles Henry iHtlll, one 
of the Judges of this Court, dated J^he 


Maclean, C. J. 
Banbrjeb, J. 
1900. 

21, August. 
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29th of March 1899, in Appeal from 
Appellate Decree No. 420 of 1898, 
against the decree of Babu Abiuash 
Ch under Mitter, Sub-Judge, 2ud Court, of 
Zillah Kooghly, dated the 12th of January 
1898, affirming the decree of* Babu Nalini 
Nath Mitter, Munsif, 1st Court, of Howrah, 
dated the Slst of March 1897. 

This was a suit to obtain kha» posses- 
sion of some land. The Plaintiff alleged 
that it formed part of an occupancy 
holding of a tenant under him, that it 
had been sold in execution of a decree 
fc^’ arrears of rent and had been pur- 
chased by him. The Defendant claimed 
to be an under-raiyat under the Plain tiff’^s 
tenant. The lease by which thp Defend- 
ant h&d acquired the under-raiyati inter- 
est was not a registered document. The 
Plaintiff also had not given notice of 
annulment under sec. 107 of the Bengal 
Tenancy Ast. 

Bahu Shyania Prosonno Mujumdar 
for the Appellant. 

Bahu Boido Nath Butt for the Kespond- 
ent. 

The Judgment of the Court was as fol- 
lows : — 

Banerjeb, J. — This is an appeal under 
sec. 15 o4 the Letters Patent against a 
decision of Mr. Justice Hill confirming 
the judgments of the Courts below by 
which the Plaintiffs suit for khas possess- 
ion of some land has been dismissed, 
^e Plaintiff sued for khas possession of 
the land in dispute on the^aHegation that 
it fprmed part of the occupancy holding 
of opC Mohesh Chunder Ghose under the 
Plaintif, that that holding having been 
sold i|||^Eeeation of a decree for arrears 

plaintiff, 


and that the Plaintiff was entitled to 
khas possession of the land as the De 
fendant had no right to the same. 

The defence, so far as it is necessary 
to consider it now, was that the land was ' 
held by the Defendant as an under-raiyat 
under Mohesh, and that the Defendant 
had acquired a right of occupancy in the 
same. 

Both the first Court and the "learned 
Subordinate Judge, on appeal, held that 
the suit was liable to dismissal, as the 
Plaintiff, even if he was entitled to sot 
aside tlie undertenancy of the pefendant, 
could not succeed in this suit, as he did 
not proceed in accordance with the pro- 
visions of sec. 167 of the Bengal Ten- 
ancy Act ; and Mr. Justice Hill has 
confirmed their judgments, holding that 
though, by sec. 85 of the Bengal Ten- 
ancy Act, the sub-lease granted by 
Mohesh to the Defendant W'as invalid, 
and though by sec. 22 of the Act, upon 
the purchase of the occupancy holding 
by the Plaintiff, who was the sole land- 
lord, the occupancy holding l>ecame 
merged in the Plain tiff ^s Zemindar i right, 
still such merger could not affect the 
rights of the Defendant, and that it was 
therefore necessary for the Plaintiff, if 
he wanted to annul those rights, to pro- 
ceed in accordance with the procedure 
prescribed by the Bengal Tenancy Act. 

It is contended on behalf of tlie Plain- 
tifiP-Appellant, that this view is incorrect, 
and that the effect of sec. 85 of the* 
Bengal Tenancy Act is to mr.ke the sub- 
letting, which was otherwise than by a 
registered instrument and was without 
the landlord’s consent, li||Qgether invalid 
as against the latidlord, and if that was so 
there were no rights iti the sub-lease, as 
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right of occupancy which he alleged be 


such, which could come within the reserv- 
ation contained in the concluding words 
of sub-sec. 1 of sec. 22 of the Act 

I am of opinion that this contention 
is sound. It is true that sub-sec. 1 of 
sec. 22 concludes with these words : — 
“nothing in this sub-section shall preju- 
dicially aftect the rights of any third 
party but that can only mean riglits 
such as are valid. Here, the right which 
it is contended was protected by that 
provision, is expressly declared by sec. 85 
of the Act to be invalid as against the 
landlord. ^ Therefore we must hold that 
there was no right in the sub lease, as 
such, which could have subsisted, {lud 
which can stand in the way of the land- 
lord recovering /I'/tas possession. The 
necessity of following the procedure pres- 
cribed by sec. 1C7 of the Bengal Tenancy 
Act for arniulling an incumbrance arises 
only where the incumbrance is a subsist- 
ing one, and, but for the annulment 
which that section contemplates by the 
purchaser at a sale foi^' arrears of rent, 
would be valid. Here, the sub-lease 
which would otherwise have come within 
the definition of an incuuibranco, was 
invalid from the beginning as against the 
landlord; and for the landlord it was 
not necessary to annul that which was 
never operative against him. If a third 
party had purchased the right of occu- 
pancy at. the sale for arrears of rent, it 
would have been necessary for such third 
party to follow the procedure prescribed 
by sec. 167 of the Tenancy Act. I am 
therefore of opinion that the decision 
appealed against must be reversed. 

Blit then it lillouteuded for the De- 
fendant-lleBpondent, that, in addition to 
his right under the sub-lease, he set up a 


had acquired, and which an under-raiyat 
may acquire, having regard to the provi- 
sions of sec. 1 83 of the Bengal Tenancy 
Act, as explained by illustration 2 to that 
section ; and as the Courts below have 

W 

not, in the view they took of the case, 
thought it necessary to determine the 
question whether the Defendant has ao-’ 
quired such a right of occupancy, the 
case oiight to be remanded to the Court 
of first instance in order that that question 
may *be decided. Wc think that effect 
ought to be given to this contention #n 
behalf of the liespondent. The result 
is tlmtthe judgments and decrees appealed 
against must be set aside and the case 
sent back to the first Court in order that 
it may determine the question whether 
the Defendant has acquired a right of 
oconpaiicj". The partjes will be at liberty 
to ad<luce fresh evidence upon^thab ques* 
tion. The costs will abide the result. 

Maclean, C. J. — I have only one wot*d 
to add. The appeal might, to my mind, 
be disposed of upon this short groun4 i — 
It is clear that the Defendant was claim** 
ing as a sub-lessee, not as an ocoupanoy 
raiyat; but as the instrument creating 
the sub-tenancy was not regi s teredo it wa«| 
not valid under sec. 85 of the Bengal 
Tenancy Act as against the landlord. 
That ought to end the case. Then it is 
said that, inasmuch as, here, the interest 
of the landlord and of his tenant becamp 
united in the same person, viz,, the sup- 
erior landlord,^ the Defendants^ rights are 
saved under sec. 22 of the Bengal Tenancy 
Act. The answer is that he had. no 
rights, and there was nothing to he saved. 

Appeal allowed : 

s. c. s. 
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SUMt CaVBW CotJUT TRANSFBn 

^ SiriT No. 14 OF 1900. 


STAKhlSY, J. 
1900. 

21, December. 


Bhuputram and aiir., 


Hari Prio Coach 
and ors. 


Hundi— Shabjoge Iiuiidi — Endorsee for re- 
alization-^ Endorsement^ effect of such — Main- 
tainability of a suit hj/ sfihcli endorsee for 
realisation — Deli very y title Inf — Nerjligenee— 
Payment to vjrong person — Forged signature 
— Hnndi made over to relevant for realixalnn^y 
efect of— Estoppel 


A hundi payable to shajogc* (to the 
respectable holder) teas endorsed by the 
drawer hundi sent for realijition by G 
{drawer) to B of (Jalcutta (Plaintiffs^*^ 
and sent by hint to the Plaintiffs, The 
Plaintiffs ha7ided the liiindi to one S, the 
Plaintiffs* jemadar, who had been in the 
habit of taking hundis on their behalf 
acceptance a^td payment, to be taken 
by him to the Defendants for acceptance. , 
8 took the hundi to the Defendants but 
subsequently y one E, who had no authority 
from the Plaintiffs to receive payment, 
acting on information either fiom S or 
some other source, ^'epreseiHed himself to 
the IhfeiM^nts as a jemadar of the Plain- 
tiffs, mongfuUy obtained the hundi f^^om 
the Defendants, forged the Plaintiffs* 
signature to xt and obtained payment. 
The Defmdants, before such payment, had 
mode 710 enquh'ies as to the positioxi or 
7'esp^tability of R and paid the hundi 
on the faith of the forged s^inO'tui e : 

Hetd ^ — That such ari endorsement coupled 
with the delivery of the hundi entitles the 
Plaintiffs to sue for and i^eceive paynmit 
<tf from the exceptors, though 

as bt^imm drawer and the Plaintiffs 


the latter mere agents 07 ^ pmiies with 
a defeasible title. 

Such an endorsement is in t^e nature 
of a restrictive endoi^semtni, giving the 
endorsee the light to receive payment of 
the hundi and if necessaip to sue the 
acceptor for the amount, but 7 iOtt to transfer 
his 7dghts as endorsee to anybody else ; 
any defence which would he available to 
the acceptor against the dratoer would be 
available against the endorsee. 

A hundi payable shajoge is only pay- 
able to the respectable holdm' and is not 
the same ns a hundi payable to bearer. 

Thakurdahm V. Kitttkh Merrj, (1) refei'- 

* 7ed to. 

The hundi continued to be fthajoge even 
after such endo'i wmeixt, 

% 

Da«s V . Luchm! Narayan (3) 
refeiTed to. 

That the Plaintiffs me entitled to clai^ 
the amount of the hundi f7*ovf the Defend- 
ants, xaiUs^ they were guilty of such negli- 
gence or carelessness as would estop them 
fioxn di split wg the validity of the pay- 
ment to R. 

That even if S i alluded with R and 
fi’and^lently obtahicd payment /wm De- 
fendants, there v'as no negUgence^on the 
paid of the Plaintiffs in enti'usting the 
hundi to 8, Even if such an act ivas 
negligent, the 7iegllgence was not so im7ne- 
diately conducive to the payment of the 
hundi as to estop the Plaintiffs fj'om 
saying that R had no authority from them 
to receive payment and that the payment 
has not been made to them, 

Kobauts V, Tucker (4), Bank of 
Ireland v. Tuhtees op P^vanh Charities 

(1) 7 B. L. R. 275 (1871). 

(3) l! L. n. 18 Bom, 670 (1893), 

(4) 16 Ad, amf El,, p. 660 (1851). 
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Bhuputbam V , Hari Prio Coach. 

IN Ireland (5), Arnold v. The Cheque 
Bank (6), Mayor, etc., Merchants op 

THE STAPLE OF ENGLAND V. BaNK OF ENG- 
LAND (7), and Bank op England v. 
Vaqliano Bros. (8) referred to. 

Queere — Whether such a huudi would 
not , before acceptance, pass merely by 
delivery to a respectable holder. 

Gourbimull V. Dhansuk Das (2) and 
Thakurdass V. FdttEh Mull (1) referred 
to. 

This was a suit for the recovery of. a 
sum of Bs. 1,150, being the amount of a 
hundi drawn by one Gitarani Isaiiri 
Persad on the Defendants’ firm of Sristi- 
dhur Coach, and endorsed over by the 
drawer in favour of the Piaiutiffs for 
realization. The hundi was in the follow- 
ing terms: — “This ansj)icioiis letter is 
written to Bhai Babu Sristidhur (yoach 
o^the good and prosperous place Calcutta 
from Ooroya by Gitaram Isjjuri Persad 
whose salutations please accept. Further 
we draw upon you 1 hundi for Ks. 1,150, 
(in letters eleven hundred and fifty), half 
of which is five hundred and seventy- 
five, full double whereof is to be paid 
in favojir of ourselves here miti 14th 
of the * dark side of the moon m Pous. 
Pay at sight (lit, on arrival) the value 
(thereof) shahjoge (to the respectable 
holder) in company’s coin, after making 
due inquiries as usual in hundi trans- 
actions. Hundi drawn on miti 14th of 
the dark side in Pous, Sumbut year 
1956.” On the hundi was the following 
endorsement by the drawer, viz,, “ llundi 

(1) 7 B. h, TL 27.5 (1871). 

(2) 7 B. L. R. 289 foot-note (1865). 

(5) ,5 H. Cfts. 389 (1855). 

(C) 1 C. P. D. 578 (1870). 

17) 21 (I B. T). 160 (1887)7 

1«) U H. (1891) App. Cas. 107. 


sent for roAlizafion by Gitaram Issuri 
Persad to Bhai Binjram Bhupatram of 
Calcutta.” 

The allegations and contentions of the 
parties will be found fully stated in the 
judgment. 

, J/r. .S'. P, Siuha and Mr, J, G, Wood- 

7 'offe for tli(3 Plain tiffjji. 

Mr. Garth, Mr. Chakravarti and Mr. 
Knight for the Defendants. 

The Judgment of the Court was as 
follows 

Stani.ey, J. — This action was brought 
in the Small Cause Court to recover the 
sum of Bs. 1,150, being the amount of a 
hundi drawn by the Defendant pitaram 
Is-suri Pei'sad on the Defendants’ firpi 
of Sristidllur Coach and alleged to have 
been endorsed over to the Plaintiffs for 
collection, as also interest due thereon. 
Uf)on the ajiplication of the Defendants, 
Ifari Prio (joach, Suttya Preo Coach and 
Dharmo Prio Coach, w ho are the members 
of the firm of Sristidhur Coach the 
action was transferred to the High Court 
under the provisions of sec, 39 of Act 
I of 1895. 

The Plaintiffs’ cause of action os stated 
in the Small Cause Coiirt is as |||iowB 
They allege that Gitaram Issflri Fersi^ 
drew the hundi the subject-matter of 
tliis suit Sristidhur Coach payable to 
theniselves at sight w^hich they despatch- 
ed to the Plaintiffs in account with them ; 
that the hwidi was sent by the Plaintiffs 
to the firn\ ,of Sristidhur 0oa6h for 
acceptance in the .usual way by their 
jemadar Sahadeb on the 2nd of junuaiy 
1900; that the huTvdi not having been 
returned to Kl|ie Plaintifli 
Sahadeb was sent to en< 5 (uijfe the 
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kundi had not been returned accepted 
and also to get the same hack accepted ; 
and that the Defendants^ firm informed 
Sahadeb that the hundi had been paid 
to a person who had culled for such pay- 
ment and the Defendants declined to 
pay the amount of the hxindi or to* 
return the hundi to the Plaintiffs. 

The Defendant Issuri Persad filed a 
written statement in which he admits 
the drawing of the hxindi and sending of 
the same duly endorsed to the Plaintiffs 
in order that the amount of it might bft 
credited to his account with the Plaintiffs. 
He alleges that the Plaintiffs have 
refused to credit him with the amount 
of the* hxindi. He submits that the 
Plaintiffs have no cause of action against 
him and that the suit should be dismissed 
as against him with costs. 

The Defendants, Hari Prio Coach, 
Sttttya Prio Coach and Dharmo Prio 
Coach, filed their petition for transfer of 
the action to the High Court on the 9th 
of March 1900. In the petition they 
allege that they in the usual course of 
. lousiness paid the hxindi in full to one 
Kamp^l whom they describe as the 
jemadar,, Rampal who presented the 
hundi for payment. Further in the 6th 
paragraph of the petition they deny 
liability to the Plaintifls '^Mna^mueb as 
they say tiie claim of the Plaintifls has 
fSatisfied.'^ 

^ /When the case was opened by the 
iPljaintifis’ counsel, couusqj.on behalf of 
Defendant Gitarara Issuri Persad 
onnt^ded that there was no issue raised 
jifti^ings in which his client Jiad 
any and that the action should 

as against him. The other 
Defendants acquiesced in this view and 


the Plain tiflV counsel not raising any 
objection, I at this stage, with a view to 
saving unnecessary costqi, dismissed the 
action as against Gitaram Issuri Persad. 

T shall hereafter describe the other 
Defendants as the Defendants. The 
hxindi is in the following terms : — “ This 
auspicious letter is written to Bhai Babu 
Sristiclhiir Coach of the good and pros* 
perou& place Calcutta from Ooroya by 
Gitarain Issuri Persad whose salutations 
please accept. Further we draw upon 
you 1 hxindi for Rs. 1,150, (in letters 
eleven hundred and fifty), half of which is 
five hundred and seventy-five, full double 
vvliereof is to be paid in favour of our- 
selves. Here luiti 14th of the dark side 
in Pons. Pay at sight (lit. on arrival) 
the value (thereof) shahjog^ (to the 
respectable holder) in company’s coin 
after making due enquiries as usual in 
hmidi transactions. Hundi drawn on 
miti 14 of the dark side in Pons, Sumbut 
year 1956.” 

It has on it the following endorsement 
in the handwriting of Gitaram Issuri 
Persad, viz., Hundi sent for realization 
by Gitaram Issuri Pentad to Bhai Binjraj 
Bhupatram of Calcutta.” There is alsft 
endorsed upon it the acceptance of 
Sristidhiir Coach under date the 20th of 
Pons 1 306 and underneath the acceptance 
the signature “Binjraj Bhuputram,” 
also over a receipt stamp written “Re- 
ceived in full Rampul Ram.” The signa- 
ture Binjraj Bhuputram is a forgery. 

There was no jemadar of the name 
of Rampul in the employ of the Plaintiffs 
and the person to whom payment was 
made is entirely unknown to the Plaintiffs 
and was in no way authorised by them 
to receive paym^t. According to the 



316 


TfiE CALOUtTA WEEKLY NOTES. 


t?ok V. 


Bhupotiiam V , Hari Prio Coach. 

Plaintiffs* case the hundi was delivered 
by them to their jemadar one Sahadeb 
for presentatiqp for acceptance to the 
Defendants and \Yas left with the Defend- 
ants for acceptance by Sahadeb on the 
same day. On the following day Sahadeb 
by direction of the Plaintiffs went to the 
Defendants* guddi in order to obtain the 
hundi accepted when he was informed 
that it had already been paid. 

There appears to be no doubt but that 
the Defendants paid the amount of the 
hundi to the man who described himself 
as Rampul but what has become of the 
money or of Rampul there is no evidence. 
The question now is upon whom the loss 
is to fall. 

In addition to the defence of the 
Defendants that they have paid the 
hundi the Defendants* counsel at the 
hearing raised a defence on a point of 
law. They submit that the Plaintiffs 
are merely the agents of the drawer and 
cannot sue in their own names ; that 
the endorsement made upon the Imndi by 
the drawers, vw., Ilundi sent for reali- 
zation by Gitara^Issuri Persad to Bhai 
Einjraj Bhuputram of Calcutta ” coupled 
with tbe delivery of the hundi by the 
drawer to the Plaintiffs does not entitle 
the Plaintiffs to maintain the action. 
The endorsement is, as 1 have said, in the 
handwriting of Gitaram Issuri Persad 
and undoubtedly was written with the 
object of enabling the endorsees to enforce 
payment of the hundi. Is then such an 
endorsement followed by delivery of the 
hundi sufficient to entitle the endorsees 
to niaiutain an action in their own name 
for recovery of the amount o4 the hmdi ? 

Is the endorsement on and delivery of 
the hundi to the Plaintiffs a valid 


endorsement as against the acceptor ^ 
between the drawer and the Plaintiffs 
the Plaintiffs are no doubt mere agents 
or parties with a defeasible title but does 
not the delivery of the hundi to the 
Plaintiffs coupled with the endorsement 
entitle the Plaintiffs to sue for and re- 
cover payment of the hundi from the 
acceptors ? 

Now in the first place I may observe 
that the Defendants themselves treated 
the Plaintiffs as the legal holders of the 
* hundi for they accepted the hundi on 
presentation by the Plaintiffs and their 
case on the merits is that they paid the 
amount of it to the Plaintiffs ; for this 

e 

is the only construction which I am able 
to place on the language of their defence * 
in which they state that they have in the 
usual course of business paid the hundi 
in full to the jemadar Raihpul pre- 
sented the hundi for payment and follow 
this up by denying liability to the Plain- 
tiffs inasmuch as the claim of the , 
Plaintiffs has been satisfied. 

The intention of the drawer in making 
the endorsement and delivering the hunM 
to the Plaintiffs was clearly to .pass the 
right of dealing with the hundi to the 
Plaintiffs. The drawer in bis writtein 
statement alleges that he sent the hui/^i 
duly endorsM to the Plaintiffs in order 
that the amount of it might be credited 
to his account with the Pl^tiffs,, The 
endorsement appears to mw^ be in the 
nature of a restrictive endorsement 
giving the endorsee the right to reeeife 
payment of the hundi and if owtosary 
tc^ sue the acceptor for tho'aBaoifEit but 
not to transfer his , rights as to 

anybody else. : ' ■ 

In the case of such an endorsement ^ 
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any defence no doubt which would be 
av^^ilablo to .the acceptor against the 
drawer would be available also against 
the endorsee. There i« however no such 
defence here suggested. 

In the case of Thakurdas v. F^itieh 
MvXl (1) the effect of a similar endorse- 
ment \j|as considered by the Appellate 
Court. There the following endorsement 
was on the Awnd?, ?;/?., Hundi sold by 
Duberam Amir Chand to Bhai Muta-ulla 
Mull Thakur Dass.’^ llandi sent by 
Muta-ulla Mull Thakur Dass to Bhai 
Urjun Das Hazari Mull for realization.” 

Ill delivering the judgment of the 
Court, upholding the endorsement as a 
good ‘special endorsement of the liundiy 
Pbear, J., says, at p. 303, ‘‘Returning 
then to the case before us, it seems to 
me that, in considering the right to a 
kundif wa are as* much bound to put a 
rcasonabtie construction upon the words 
of an eudorsGiiieut or an acceptance as 
upon any other part of the document ; 
and when a hundt-moker or rightful 
Owner of a hioiidi payable in terms to 
the shajoog, endorses it as sold or sent 
to A, he obviously means to pass the 
right of dealing with the hundi to A 
alone.” 

It may bo open to doubt whether a 
hmdi such as the hundi in question 
in this suit would not pass, at all events 
before acceptance, by delivery merely to 
a respectable holder. In the case of 
OoUrnmuU and another v. Dhansuk 
and another (2),* reported in the 
to ThakurdfiLS v. Futteh Mull 
(1), Bir Barnes Peacock, C. J., ex- 
an opinion that the hundi in ^ 

R. 275 (1871). 

(2) 7 B, L. R. 280 foot-uoie (18t55), 
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^ that case would pass at any rate prior 
to acceptance by delivery. The facts 
of that case were shortly as follows : — 
The Plaintiffs being holders of a hundi 
sent it to their ktiH in Calcutta without 
endorsement. The hundi was lost or 
stolen on the way and came into the 
Defendants^ hands as endorsees, the en- 
dorsement of the Plaintiffs having been 
forg^etl. The Defendants without notice 
of the forgery paid full consideration 
for the hundi. It w'lis held on appeal, 
reversiiig the decision of the Court bylow, 
that the Plaintiffs wore not entitled to 
recover the hundi from the Defendaiits. 
It does not appear from the report of 
this case wdiethc^r or not the htindi was a 
shahjoge hundi but the Court appears to 
have stated as its opinion tlnit a hundi 
payable to shahjoge would pass by deli^ 
very merely, without regard to the 
authenticity or otherwise of any special 
or restrictive endorsement which might 
be upon it. In the case of Thahurdae 
V. Futteh Mull (1), to which I have 
already referred, the dktum of Sir Barnes 
Peacock, C. J., to wliieli 1 have alluded 
was relied on by th%I)efendants' counsel, 
but the Court said that it was not clear 
how that <itpressiou of opinion was 
pertinent to tlie case before the Court 
and that it supposed that the Court 
never meant to lay down that under the 
Hindu law every one who took the h^ndi 
even though he obtained it by fraud 
would be treated as a Hhahjoge. 

In the case of Gones Dass Ham 
Narayan and others, v. Lucdmvi Narayan 
and others (3) the nature of a hundi * 
payable to a shahjoge was considered. 

(1) 7 B. L. R. 275 (1871). 

(3) 1. L. R. 18 Bow, 570 (1803). 



»18 


THE <3Al4CtJTTA WEEKLY NOTES. 


tVbu If. 


Bhupdtram V . Hari Prio Coach. 

There the Plaintiffs having bought 
Sholapur a $hahjoge hundi 'drawn upon 
the Defendants at Bombay endorsed it to 
Ranirukh Ramkissen and sent it by post 
to him for collections. It was stolen in 
the course of transmission and the name 
of Ramrukh Ramkissen was expunged 
and another name, that of Dwarkidas Lalji, 
was substituted. The htindi was pre- 
sented for payment to the -Defendants 
in Bombay by a person giving his name 
as Dwarkidas Lalji and the Defendants 
paid it without enquiring as to the res- 
ponsibility or position of the person to 
whom they paid it. It was held that 
the Defendants were guilty of conver- 
sion of the hundi and were liable to the 
Plaintiifs the lawful holder in trover and 
it was further hold that the hundi conti- 
nued to be shahjoge after being endorsed * 
to a particular person. 

The J Mai 11 tiffs in the case before me 
arc admittedly a respectable and well- 
known firm in Calcutta. To them the 
htmdi was admittedly delivered by the 
drawer. If a shahjoge hundi passes by 
delivery alone the Plaintiffs were un- 
questionably the liplders of the hundi 
and as such would bo entitled to sue. The 
endorsement in their favo#i‘ strengthens 
their position. 

The Defendants have neglected the 
directions contained in the hundi to pay 
to lihe shahjoge and have paid the amount 
of the hundi to a person who was not 
shahjoge and who had no authority what- 
ever from the Plaintiffs to receive pay- 
ment. They made no enquiry whatever 
as to the position or respectability of 
llampal and paid the hundi to him on * 
the faith of the forged signature of the 
Plaintiffs. It seems to me that under 


these circumstances unless the Plaintiffs 
have been guilty of such negligence or 
carelessness in the transaction as would 
estop them from disputing the validity of 
the payment made to Rampal they are 
entitled to succeed in this action. 

• As the respectable holders of the 
hundi, though no doubt only agents for 
collection, the Plaintiffs have in my 
opinion a right to maintain this action. 
There appears to me to be no substance 
ill the point of law which has been 
raised at the trial, namely, that the Plain- 
tiffs being merely agents for the drawer 
of the hundi are not entitled to maintain 
this action. 

M'his question of the right of the 
Plaintiffs to sue was nob raised by the 
Defendants in the petition which they 
filed. It is wholly^ inconsistent with 
their conduct in this transaction in 
accepting the hundi on presentation of 
it made by the Plaintiffs and with their 
defence that the Plaintiffs^ claim had 
been satisfied. I do not question the 
right of the Defendants to rely at the 
trial upon any infirmity which might be 
discovered in the Plaintiffs’ title but in 
the circumstances of this case if they 
intended to rely upon this poit;^t of law^ 

the Defendants ought in my opinion 

have raised the question in their petitiopi . 

It may probably be that the point wis. 

only discovered after the petition .. 

filed. The defence which was filed IproW , 

the Plaintiffs to proceed with the action ' 

so as to have a determination of 

raised by the Defendants, namely^ wlfC^cr 

or not the payment of the hix^ndi 

by the Defendants to Rampal 

payment to the Plaint^s. 

was mside to them as allege fey the 
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DeteisdatitB then the Plaintiffs would be 
liable to the drawer for the amount of 
the Ailncfi and would be bound to credit 
the amount to him. If, on the other 
hand, the Aimdi was not paid it remained 
the duty of the Plaintiffs as endorsees 
for collection if not to enforce payment 
of the hundi at least to return the Jmiidi 
to the drawer. 

I come now to deal with what appears 
to me to be the substantial question in 
the case, namely, whether or not the pay- 
ment of the hundi to Rampal operated 
as a discharge to the .Defendants from 
all liability in respect of the hundi. 

The hundi according to its tenor was 
payable at sight shahjoge (to the respect- 
able holder) ** after making due enquiries 
as usual in hundi transaction.” A con- 
siderable amount of evidence was given 
on the part of botls the Plaintiffs and the 
Defendants as to the practice prevailing 
in Calcutta in regard to the payment of 
hundis. The evidence was most dis- 
crepant, In fact it appeared to me that 
almost as many different practices pre- 
vailed as there were witnesses deposing to 
the practice. 

One witness on the part of the PJain- 
.^iffs, namely, Buldeo Dass gave evidence 
to the effect that if the man who brings 
, the hundi for acceptance ^ind afterwards 
for payment be not known to the 
iBUsoeptors, the acceptors before payment 
li^uire that the man who applies for 
:j>ayment shall be identified. Another 
Blaintiffs' witnessesf Ram Chandra, 
that it is not the practice to 
shahjoge hundis if the person 
it be not known to the acceptors, 
bringing it be not known to 
ilii^ptors the acceptors send over a 


man of their firm to the payee’s firm 
Ho see that the aniount of the hundi 
is credited to them, But even if pay- 
ment bo made in'* the guddi of the 
acceptors’ firm to a person who is un- 
known to the acceptors’ firm that, this 
witness says, would be a good payment 
beeause a man from the acceptors’ iirm 
liad been to the payee’s firm with the 
accepted hundi. 

On the part of the Defendants Bhuban 
Mohun Gliose who is employed in the 
Defendants’ tirin, deposed that if a man 
brings a hundi for acceptance from a firm 
well-known to the acceptors and the same 
man comes for payment no eiupiiry is 
usually made about the man. It is not 
usual with his firm, he said, to make 
enquiry and is not, ho thinks, usual with 
many firms. If his firm have already 
received advice from their heparee 
of the drawing of hundi and the hundi 
is subsequently brought for acceptance 
from a firm of whicli his firm kncAv 
nothing ho says that his firm make no 
enquiry \ that it is usual to accept a 
hundi presented by a firm of whom his 
firm knew nothing at all if his firm 
have already received advice from their 
heparee of the drawing of the hundi. 
If they have not receive® such advice 
they keep back the acceptance until they 
have received advice. Various other 
practices were deposed to but it is not 
necessary for me, having regard to the 
view which I have formed in this case, 
to comment on them. 

The htmdi in this case was payable 
to the shahjoge. It \\m XiOt paid to the 
Shah but to a person who had no con- 
nection in any way with the Shah. The 
position of Rampal was no better than 
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that of a thief who had stolen this ;> 
huwlL He had wrongfully got posses- 
sion of it. 

If a ahahjoge hmidi hundi payable 
to bearer quite independently of the 
endorsements on it there would be much 
to be said in favour of the Defendants* 
contention that payment to Kampal was 
a good payment, but it appears to me 
iiupossiblo to hold that a hundi which 
is payable to the shahjoge is e<piivalent 
to a hmidi payable to bearer. According 
to the tenor of the instrument such a 
hundi is only payable to the respectable 
holder. 

In the case to which f have already 
referred, Thahirdas v. F^itteh Mull (1), 
it was held that in the case of a hundi 
specially endorsed and especially accepted 
as was the hundi in the present case 
there was nothing to show that by Hindu 
law siiel) a hundi would pass as one 
payable to the holder without endorse- 
ment. J^liear, J,, says in his judgment: - 
‘‘Jt may well bo tliat, according to Hindu 
customary law, A can transfer his right 
to a third person 13 by word of mouth 
or mere delivery, notwithstanding that 
the special endorsement to himself is in 
WTiting, but there is no evidence before 
ns to s\)ggest*^ that, after the special 
endorsement to A, the hundi can be 
validly transferred to 13 otherwise than 
by A, or by A*s authority. It seems to 
be only common sense that the term 
“ shnjoog ** should be subordinate to 
the directions of the successive owners, 
and should mean the right men to be 
paid,’* according to the tenor of the 
document, which must include both the 
eudorsomont and acceptance. I certainly 

0) 7 B. L. H. 275 (1871). 


am not aware of any rule of Hindu laljir, 
customary or otherwise, which would have 
the effect of making the word ** ihdjo^ ^ 
mean payable to bearer, quite independ- 
ently of the endorsements. If there were 
such a rule in practice, endorsements 
would be useless, and would, I suppose, 
very soon be dropped altogether. Also, 

I know of no principle of mercantile^ 
expediency, having the force of law or 
otherwise, which would be served by our 
disregarding the direction of the endorser, 
and* treating a specially-endorsed and 
speciall}’ -accepted hundi as if .it were an 
English negotiable instrument made pay- 
able to bearer, and as such part of the 
currency of the country. On the con- 
tniry, as it appears to me, expediency 
is all the other way.” 

This seems to me to be a reasonable 
and correct view of •the matter and I 
adopt it. * 

But it is contended on the part of the 
Defendants that the hundi was paid by^ 
them under eiroumstances which estop 
the Plaintiffs from denying that the pay- 
ment made to Rarapal operated as a valid 
payment to them ; that there w as such 
negligence on the part of the Plaintiffs 
ill their dealing with the hundi as dis- 
entitles them to succeed in this action. 

Let us, see then what are the trUjg, : 
facts connected with the payment of ; 
hundi. The evidence on this head is. 
conflicting. The Plaintiffs’ case is tlM|*t V 
they sent their jemadar Sahadeb to Jtb^ , 
Defendants with« the hxmdi for 
tance and that he according to the usual 
custom left it with the Defendants, t&at 
on the following day Sahadeb was again 
sent by the Plaintiffs to the 
to obtain a return of the hundi 
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when he wa« informed that the amount 
of the hundi had already hoeii paid ; 
that he refcaniod to the Idaiiitiffs an<l 
informed tliem of this, whereupon 
Megraj the Idainfiffs’ cashier and one 
Chuggan Mull who is the morniih 
of Teluek ('hand Ncem Cbaiul, 
and in no way connected with the parties 
to this suit at tlie request Seuji Jiain 
the PlaiutiffV r/omasf/ia went over to the 
Defend and made enquiry as 

to the alleged payment. In the course 
of the interview it is said that Ilhuban 
in reply to CMmggan Mull said he did 
not know the porsou to \\h()in he had 
made payment and that jC^hnggan said 
if ^ou did not know the man, why did 
you make payment to him. Hhuban 
said he was a tall daiK man.^ (>huggan 
said if you woie making payment to a 
new man yoii onulit ha\e sent a man 
of yours to Iniijnatli’s (jiiddl and mado 
payment iheie ; they said we .saw the 
hundi and made payment. ♦ 

After this interview on the same after 
noon according to the Plaintiffs’ ease the 
Defendants’ ca.shier Kailash Chandra 
Nandi and their moonib <}(miaHhn came 
over to the Plamtitfs’ rjiiddi to make 
enquiry as to the matter. Tlio c-ashier 
eftid that* he had made pa} meut. flo 
was asked if he had made payment to 
Sahadeb and on his replying in the 
uegftt^ive all the einployet^ of the Plaiii- 
^ tlfifs’firm were made to siand before him 
* and lie was asked if he had made the 
J>j^y'i300ut to any of theivif Ho replied 

Defendant deny that this meet- 
ings gyift, took place. According to tln^m 
thO is a pure frabricaiion. 

This witnesses gave their 
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evidence in a fair and straightforward 
way and 1 have no reason to think that 
* they falsely concocted this evidence. 

Tiic Defendants’ acqount of the matter 
is that the hundi was brought to the 
•Defendants’ linn for acceptance by a 
man who gave the name of llampal and 
not by the Plaint illV jemader Sbahadeb ; 
that Bhubau Moluin (jrho.se asked “whose 
hundi is this T’ Kampal said “ tliis 
hundi has come to Binjraj Bhuputrain. 
Bhuban then asked KampaJ his name. 
He said Hampal. Bhuban then asked 
him from who.^c (pahli lie came He 
sikl from Binjraj Bhupulratn. 

Tlic Defendants’ witnesses say Uiat the 
samo man ndurnod on the following day 
for payment of the hundi and that 
Bhuban asked him who lie was when 
be rojilied llampal a jemadar of Binjraj 
Bhuputrain and said that bo came for 
payment of the hundi he had left the 
previous day ; that Bhuban thereupon 
accepted the" hundi and gave it to 
ilamjial and that Kampal went away and 
in about a quarter of an hou^ or half 
an liour returned with the hundi signed 
and asked for pa}mentand payment was 
made and he went away ; that shortly 
after tliis Sahadeb the PlaiiitilTs’ jemadar 
came to the Didendants’ yaddi and asked 
the question, ‘ Has the payment of our 
hundi been received T To which Bhuban 
replied “yes, your jemadar Humpal has 
taken the money away ” and thereupon 
Sahadeb went away. 

% 

The evidence given by the parties as 
to the details of tlie transaction is, as I 
liavc said, conflicting. One or other 
party must bo speaking what is false. 

That the hnndi was handed by the 
Plaintiffs to their jemadar Sahadeb to 
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tak6 to the Defendants’ 6rm for accept- 
anoe, I have no doubt. Rampal was 
ill their service at all and was not known 
to the Plaintifls and it is not likely that 
the Plaintiffs would have entrusted to a 
stranger a valuable document. If Ram'*' 
pal did jiresent the htauh for acceptance 
1 am satisfied that ho did not obtain it 
from the PlaintilTs but that he got it in 
some improper way, it may be, from 
SaliadeK It appears that Sahadeb left 
the service of the l^laintiffs a few montlis 
afk^r this transaction and that he has 
been Tccently convicted of embezzling 
moiH^y from his employer. He is at 
present undergoing a Ronlence of two 
years’ imprisonment in respect of this 
oflence 

It does not appear to me to be a 
inaitor of much impoitance whether it 
was Sahadeb as it is alleged by the 
Plaintiff's or Kampal as is alleged by the 
Defendants Who left the liundi with the 
Defendants for acceptance. I shall how- 
ever deal wdth this matter. 

Sahadeb has been examined and he 
states that the hundi was handed to him 
by Seuji Ham, the Plaintiffs’ gomastha^ 
and that he took it over to Jihuban 
Mohun Ghose. The following day he* 
says that about 4 o’clock in the after- 
noon Souji Ham asked him to get over 
the hundi and that he went to the 
Defendants’ givddi for it when he was 
informed by Bhuban that he Iiad already 
made payment. Sahadeb then returned 
to ♦his masters’ guddi and reported the 
matter. 

The Defendants admit that Sahadeb 
came to their guddi on the day on which 
payment was made to Hampal but they 
say that he did not ask for payment of 


the hundi but sitnply n^ade enquiry if 
the money had been paid. Why Saha- 
deb should come and make thii enquiry 
it is di^ciilt to see. If he, in league 
with Rampal, had set himself to embeaele 
the money and had handed over the 
^ hwidi to Rampal for that purpose it is 
difficult to conceive that he would have 
gone to the ^Defendants’ firm and have 
asked if the money had been paid or 
taken away. If he wished to allay 
suspicion as to his own guilt in the 
transaction his request would surely have 
been for a return of the hundi accepted 
by the Defendants. He would not 
stultify himself by asking if the hundi 
for payment of which he had come Ifkd 
already been paid. 1 am not disposed to 
believe thife portion of the Defendants’ 
evidence nor do I think that the evidence 
of the Defendants’ Avitnesses that Ram- 
pal was the person who loft Aie himdt for 
acceptance is reliable. 

Aceordifijg to the evidence of the De- 
fendant Hari Piio Coach, when Sahadeb 
went over to the Defendants’ guddi in 
the company of Chuguu Mull and Megraj, 
Sahadeb stated that he bad left the hundi 
for acceptance. This accords with SahIU 
deb’s evidence. Bhuban denies that there 
was any conversation aboiitT Sahadeli^ 
leaving ^the hundi for acceptance. Kni** 
iash Chandra Nandi, the Defendante’ 
cashier, is silent as to this conversation* 
That it took place 1 have no 
Again Bhuban says that the name of 
person who psesents a hundi for 
ance to the Defendants’ firm ie genoroity 
entered iii a book or written on a ^leOe 
of chalian paper^ and kept with fiho Avndf, 
He says that in this caee the Of 

Rampal was Written on a. jiSeeO of 
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ehailhn pcipe^\ Ifc wottid have been 
interesting to have seen this piece 
of paper but strange to say it is not 
forthcoming. Bhnban says that it was 
thrown away. This is a little remark- 
able. One would have expected that if 
there had been any memorandum made 
as togthe person who left the hundi for 
acceptance it would under the circiim- 
stanoes have been carefully preserved. 
According to Bhuban it was thrown away. 
This witness as also Kailash Chandra 
Nandi deny that they went over to the 
Plain tiffs’ guddi in reference to the pay- 
ment of the hundi^ but tlie evidence 
satisfies me that they did do so. 

Seuji Ram says that Bhuban came 
over to the Plaintiffs’ (jiuhU and asked if 
they had received payment of the Jnmdi. 
On Seuji Ram sayhig *‘no,” Bhuban 
desired him to report the matter to the 
local Thanna and to the Cmrcncy Office, 
but he declined saying that the Plain 
tiffs had ng]b received payment and why 
should they do that. Seuji Ram is 
oprroborated as *to this interview by 
Megraj and by Ram Ch under, as well 
^ by Sahadeb. The ^natter is not per- 
haps of much impoitance; it seems 
bow^ever tb shew a disiuchnation on the 
part of Bhuban to the making, of an 
mdmiasion of any matter which might 
anxiety on his part as to the 
|j(p)priety of the payment made to 

; * The evidence given by Bari Prio Coach 
witnesses Bhuban Ghose and 
Chandra Nandi as to w'hat oo- 
when the hmdi was presented for 
and afterwards for payment 
4ld ieeem to me to be altogether 
unworthy. There was a sameness in 


the evidence of these witnesses which 
savoured as it seemed to me of tutoring. 

The conclusion which I have come to 
upon the evidence is that the hundi was 
handed hy the Plaintiffs to Saliadob to 
^ be taken by him to the Defendants for 
acceptance and that Sahadeb did take it 
to the Defendants for acceptance; that 
subsequently acting on information either 
obtained from Sahadeb or from some 
other source Ram pal by misrepresenting 
himself to be a jemadar of the Plaintiffs 
wrongfully obtained the hundi from the 
Defendants, forged the Plaintiffs’ signa* 
ture to it and obtained payment and 
disappeared with the money. 

The question Then is on which of the 
parties is the loss to fall. The hundi is 
a hundi payable to the respectable holder 
after making due enquiry. Was it paid 
by the Defendants tS the Plaintiffs or if 
not actually paid to the Plaintiffs was 
it paid by the Defendants to Rampal 
under such circumstances as would #Btop 
the Plaintiffs from denying the validif!Jr 
of the payment. The hundi was un- 
doubtedly not paid to the Plaintiffs. It 
was paid to a total sti anger upon a forged 
signature of Jie Plaintiffs. Is there 
then an estoppel by negligence on the 
part of the Plaintiffs? Are the Plaintiffs 
through any negligence on their part 
preclude# from setting up the forgery 
and want of authority of Rampal ? 

In the case of RoharU and or«. v. 
tucker (4) in the Exchequer Chamber 
it was held that a banker cannot debit 
his customer with the payment made 
to one who claims through a forged 
endorsement and so cannot give a valid 
discharge for the Bill unless there be 

(4) 16 Ad. and Eh, p. 560 (1851). 
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circumstances amounting to a direction 
from the ciibtomer to the bankers to pay 
the bill without reference to the genuine- 
ness of the endorsement oi oipiiv/ilenl 
to an a<lnjisRion of its gonuinenebs in- 
ducing the* banker to alter his position 
so as to preclude the cublomcr from 
showing that it was hjrged. In deliver- 
ing the judgment of the Court Bxion 
Parke says : — 

‘‘If this w'ere the ordinary case of an 
acceptance made payable at bankers’, 
there can be no (piostion tliat making 
the acceptance payable thoie is tanta- 
mount to an order, on the part of the 
acceptor, to the banker to pay the bill 
to the person who is*^accurding to the 
law merchant capable of giving n good 
discharge for the bill. ’J'heiefore, il the 
bill is payable fo order, it is an authority 
to pay the bill to^ny pennon u ho be- 
comes holder by a genuine endorsement. 
And, if the hill is originally payable to 
bearer, or if there is afterwards a genuine 
OMdorsemeut in blank, it is an authority 
to pay the bill to the person who seems 
to be the holder. The bankers cannot 
charge their customer with any other 
payments than those imide in puisuance 
of that authority. If bankers wish to 
avoid the responsibility of deciding on 
the genuineness of endorsements, they 
may require ’their customers to,j|flomioile 
their bills at their own uiiices, and to 
honour them by giving a cheque upon 
the banker.” 

In the case of the £anl: of Ireland v. 
Trustee o/ Evane ChariticB in Ireland {^)y 
the trustees of a charity incorporated by 
Act oi Parliament and having a common 
seal possessed stock in the public funds 

(•">) H. li. Cas. (I8r>0j. 


which Stock was registered to tlu 
Bank of Ireland. The Secretary of the 
tnislccH was allowed to have the #ea] 
in his jiossesbion. Five several powers 
of attorney prepared in different years, 
sealed with the seal of the trustees, 
tlie due allixing of which was attested 
by witnesses who attested, but wijj^tout 
any fraudulent intention, what was not 
time, the weal having been affixed by the 
unauthorized act of the Secretary alone, 
wcie piesented to the Bank and the 
block Avas transferred. The fact of the 
Secretary’s misconduct was siibscHpichtly 
(libcovered and he was indicted and con- 
Mcted -a ])owei-of-attorney was then 
duly executed whereby the trustoos 
authorised their attorney to transfer the 
btock but tlie Bank refiibed to inake the 
traiibfer. Jn an a(4tion by the trustees 
against the Bank on their refusal, the 
Judge who tried the action told the jury 
that, if under ihobc circumstances the 
trustees Iiad so negligently conducted 
themselves as to contribute ft the loss, 
the veidict must be given for tho Bauk«^ 
It was held that this direction wms wrongs 

Baion J^irke, whose view^ was adopted 
by the learned Lords who delivered the 
judgment of the House of Lords, laid it 
down m the opinion of himself and tha 
other Judges that tho negligence whtoh 
would deprive the Plaintiffs of tihshf 
right to insist that the traDsfen 
invalid must be negligence iu 
diately connected with the transfer 
Be expressed his concurrence to I 
judgment of the Irish Exchequer 
in which this proposition was 
Baron Parke says : — “ If such ** 

that is tjie negligence ohai»ged' to that 
case, “ could disentitle the Plaintiffs, 
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to what extent is it to go? If a man 
should lose his cheque-book, or nogleut 
to look the desk in which it is kept and 
a servant or stranger should take it up, 
it m impossible in our opinion to contend 
that a banker pajing his lorged cliccjne 
would be entitled to charge Ins custonior 
W'i^h the payniont. It is clear, we think, 
that the negligence in the present ease, 
if there be any, is nmeh too remote to 
affect the transfer itself and to cause 
the trustees to be parties to misleading 
the Bank in making Uie transfer on tlie 
forged power-of-attorney.’^ 

In the case of Arnold d; Co v. The 
Ghefjue Bank (6) it was bold that negli- 
gence* in the custody of a draft or in 
its transmisBiou by post will not dis- 
entitle the owner of it to recover the 
draft or its proeo^fds from one who has 
wrongfull}^ obtained pof'Sos'^ion of it. 

Lord Colbridge, C. J., in delivering 
the judgment of the (^oyrt says:- 
“ There could be no negligence in relying 
on the honesty of their seivaiits in the 
discharge of their oulinaiy duty, that 
of conveying letters to the p<»st ; nor can 
there he any duty to the general public 


to exercise the same care ni traiiMnissiou 
qf the di*aft as if any or every servant 
employed were a imtorious thief.” To 
same effect is the judgment of the 
V^?OUrt of Appeal in the case of the 
etc,y Merchants of the staple of 
V. Bank of England (7), The 
in these cases does not appear 
m to be affected by the judgment 
majority of the learned Lords in 
, recent case in the IIouso of 

t)f the of England v. 

'■ t«) 1 G P- U- 

-i Q* B- B. 160 (1887). 



Voglinno Bro^, (8)# 'Hie judgment in 
this (‘aso s(‘(uns to have rested ontiioly 
on tlio fact that (lien* was no real drawer 
or pa 3 (‘e, nor nwy ])erson, payment to 
whom or to v\h(*se order w’onid have 
enuhlcd the aecejitor toeliargo llio Hupjx^h- 
od drawer. J.ord llalshiiry, L. C^inbis 
judgment oxpKKsly ifcogni/es the pro- 
priety of the ile( ision in Bohnrts v. 
I'uvkcr (f). lie >>»yb : “ T am not intend- 
ing to throw any doubt upon the 
propiiety of the decision in JMnits v. 
'Tucker (I),*’ nor am I prepared to assent 
to the proposition that it is a harsh 
decision. A customer tells his hanker 
to pay a particular person, the hanker 
pa^s some oit®kolse, and it would seem 
to follow as a perfectly just icsulfc that 
the banker sbonM bo called upon to 
make good the amount he has so erro- 
neously pfiid. But what relation ba|^ 
such a decision to a case where a thing 
which hears the form and semblance of 
a known commercial document like a Bill 
of Kxchange gets ^ by tho act of the 
customer into the hands of the hankori 
where tlierc is no real drawer, uo real 
transaction between liimself and the 
.supf»oscd draw'cr, and wliere, as a matter 
of fact, there is no person who in the 
proper and ordinary souse of tho word 
is a payee at all ? ” 

Now^ assuming in the case before me 
that Sahadeh colluded with Kampal and 
handed him the hxmdi for the purpose 
of enabling llainpal to forge the signature 
of tho Plaintiffs and bo obtain payment 
of the hnndiy can it bo said that it was 
negligence on the part of the Plaintiffs 
to entrust the hundi to Sabadeb and if 

(4) 10 Ad. and Bh, pi 560 (lS5t). 

(8) L. II. (1801)App.Ca8. 107. 
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it was negligence iJb do so, can it be 
said that such negligence was the proxi- 
mate cause of the loss ? Sahadeb had 
been in the service of the Plaintiffs as 
jemadar for some months prior to this 
transaction He had been in the habit 
of taking knndis on behalf of the 
Plaintilfs for acceptance and payment 
and so far as appears was an honest and 
respectable man. There had been “no- 
thing ill his conduct to excite suspicion 
as to his t^ll8t^^orthiness. I am unable 
to say that it was a careless or' negligent 
act oil the pait of the Plaintiffs under^ 
the circumstances to entrust the hunJt 
to him. But assiiiiiiug that it was a 
careless or negligent actl%n the part of 
the Plaintiffs, was it a direct and imme- 
diate consequence of that carelessness 
or negligence that Sahadeb should oom- 
with Kampal to commit and should 
commit or aid in the commission of a 
forgery and that the Defendants should 
be thereby induced to pay the hundi’l 
The answer must be .given I think in 
the negative. The proximate cause of 
the loss would be, 1 would sa;^^, the crime 
of Sahadeb and Rampal. It could not 
be truthfully said that the crime of 
these two men \Na8 itself the natural or 
necessary or immediate consequence of 
the Plaintiffs’ negligence. If then there 
was any negligence on the part of the 
Plaintiffs ip their dealings with the hundi 
it was not in my opinion negligence so 
immediately conducive to the payment 
of the hundi to Rampal ajs to estop the 
Plaintiffs from paying that Rampal had 
no authority from them to receive pay- 
ment and that the payment has not been 
made to them. 

Contrary to the express direction on 

« 


the hundi the Defendants without malfdpg 
any enquiry paid, not the but 

a stranger who had no authority what- 
ever to receive payment and who forged 
the signature of the Plaintiffs, This 
was an over trustful and lash act on their 
part for which they must abide the 
consequences. For these reasons I aiu 
of opinion that the Plaintiffs are entitled 
to recover from the Defendants the 
amount of the hundi and 1 shall give 
judgment accordingly for the principal 
sum claimed. Tlie Defendants must pay 
the Plaintiffs’ costs of this action to be 
taxed on scale No. 2. 

J/r. J, C. Dutty Attorney for the 
Plaintiffs. 

J/i . J/. M, Chatterjee and 
Swinhoe <£? Co , Attorneys for the Defend- 
ants. ^ 

Stul^ decreed* 

S. R. D. 
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[CIVIL APPELLATE JUBISDIOTION.] 

Appeal prom Appellate Decree 
No. 1201 or 1898. 

Maclean, C. J.\ Mahomed Ali Hossein, 
Bansrjbe, J. Plaintiff*, Appellant, 
Brett, J. ► 

1901. Mir Nazau Ali and oriu, 
20, February. Defendants, Respondents. 

Kcidvncc Acf (I of 187^), sec, 9^ — ConduiLi^ 
f^ridence o/, io vary the meaning of a cfotfrf— 
Mortgage— Haley oivt-amd-oiU — Indictn Aais 
Reports Act {XVIIl of 1575), eec* 
reported cases-^ReportSy authorized, ‘ 

Oi al evidence as to the acts and eom^fiBt0A 
of the parties is 'chj/tnmible to shorn 
a eef^tain deed isy as it purports 
an out-and-^ut sale or a mortgags* n ^ 
Priya Nath Shaba v. 

Bhuya (2) followed, 

(2) 2 C. W. N. 562 : s. LLt Cfji 
603 ( 1898 ), 



Voa. V.J te OAtCDTTA 

Mabomxd Ali Hosssik v. Mih Nazae Alt. 

Oral evidence of the intention of the 
pWH^iiee however^ not admmible, 

Bauisben Das v. Lbggb (1) follotvetl 

A Miffh Court judgment is none the lens 
€tn authority became %f has nut been 
repotted. 

Sec. S of Act XVIII of 1875 ivcls 
framed to constitute a monopoly ^ if the 
Judges so desired^ for the authorised Law 
Reports ; it does not prevent the Cout t 
from looking at an unreported judgment. 

Makbol Ahmbd V. Kakhal Das Hazka 
(3) dissented from. 

This was an appeal from a decision of 
Babu Bipro Das Cliatterji, Subordinate 
Judge 4of Murshidabad, dated the 22nd 
March *1898, modifying a decision of Babu 
Kapali Prasanna Mukcrji, Munsif of 
Kandi, dated the 16tb August 1897. 

This appeal arises out of a suit brought 
by the Plaintiff for redemption of 4 
bighas of ayama land mortgaged to 
Defendant No. 5 by Defendant No. 1 
for Rs. 01 by a deed of mortgage, dated 
6th Kartic 1293, whereby the said De- 
i^fendant No. 5 was put in possession of 
the land in lieu of interest, and the time 
fixed for the payment of lls. 91 was 
Magh 1294. 

Plaintiff^s case is, that Defendant 
No, 4, wife of Defendant No. 1, became 
the owneV of the land before •the said 
niortgage ; that she sold i( to Defendant 
N'O, 6, the biother of Defendant No. 1, 
0^ the 8th Aswin 1291 by a hohala for 
of Rs. 180, out of which she 
Be* 89 in cash add Rs. 91 was 
payable by Defendant No. 6 to 
No. 5 on account of tlie 

Hi 4 C. W. N 153 . s. r L. K. 27 I. A. 

(1899). 

<8) 4 0, W* N. 782 (1900). 
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aforesaid mortgage ; that on the 29th 
Aswin 1296 Defendant No. 6 sold it to 
Plaintiff No, 1 for Rs. 189 by a kobo la 
wherein Defendant No. 6 stated that he 
had paid off the abovementioned sum 
of Rs. 94 to Defendant No. 5 in Magh 
1294 and obtained possession of the laud . 
that it appears subsequently that Defend- 
ant No. 6 did not pay that sum of 
Rs. 91 to Defendant No. 5 ; that Nayan 
Sheith, (whoso legal representatives are ^ 
the Plaintiffs Nos. 2 to 6) as lessee under 
Defendant No. 6 and subsequently under 
Plaintiff No. 1, brought a suit for re- 
covery of possession of tho land against 
the Defendants Nos. 1 to 5, which was 
dismissed by the High Courts m spaeial 
appeal, holding that Nayan Sheikh^ was 
never in possession and was not entitled 
to possession until the mortgage debt of 
Defendant No. 1 to Defendant No. 5 
is satisfied ; and so Uie present suit has ^ 
been brought on the deposit of the said 
debt of Jis. 91 into Court. 

The defence inter alia was, that though 
the deed of the 8th Aswin 1294 executed 
by Defendant No. 4 in favour of De- 
fendant No. 6 purported to be an out-and- 
out sale yet it was really a deed of condi- 
tional sale, that is, a kut kohala ; that 
though by that deedthe sum of Rs. 91 pay- 
able by Defendant No. 1 to Defendant No. 

5 was made payable by Defendant No. 6, 
still at the latter*s request Defendant 
No. 1 paid that sum to Defendant No. 5 
ill Jeyt 1296 ; who having then prepared 
the land for cultivation granted a kabtdiyat 
on the 25th Jeyt 1296 to Defendant 
No. 1 and remained in possession of the 
land till the end of that year; that 
Defendant No. 1 has also paid to Defend* 
ant No, 6 the sqrn of Bs, 89^^whi<dl» 
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Defendant No. 4 had received under the 
hit Mai a of the 8 th Aswiu 1294; and 
that fn;in the coimnenceinenl of 1297 
Defejulnit No, 1 in iu posse^feiou of the 
hind through his lessees the Defoiidaiits 
Nos. 2 and 3. « 

Jlaulvie ^ah'iduv Jiakim iHtihxd for the 
App^Ilani. 

Bah a Dwurk'i Natk Cluicka butty for 
the DvfeudHnts, 

• 

1'lffeir LoRDSiJirs’ Jddgmkms woe as 
follows : — ^ 

Maclean, (\ J. — Tlie main ohjeefion 
to the decree aj)pealed against is, that 
the Court helow was wrong in admitting 
on^ evidence to show the real intention 
of the parlies to the kohnla in (piestion, 
or m other woids, to show that the 
I'obaJa in (jiH'stion was not ini oude<h as 
it purporled, to ho an out-and tuit “ale, 
but only a Icut kohaht or mortgage. If 
the evidence laad he<*n so din'Cted, I 
should have held, Inning regaid to tlie 
decision of the Privy Council in tlie case 
of IJaUcisseff Das v. Ltyae (1)— Unit tlie 
C’ourt below was wrong in admitting it. 
But, here, it is reasonably clear that tlie 
evidence which was admitted, was evi- 
dence as to the acts and conduct of tlic 
parties, and this Court, following many 
other oases, has decided in the Full Bench 
case of J^iiya Nath Shaha v. Modhn 
Sudan Bhuyui, (2), that such evidence 
is admissible. There is a passage in tlie 
opinion of the lioard in the Privy (Jonncil 
case to wliich 1 liave referred, which 
wovild appear to give Ijipport to this 
view, for there tlieir Lordshijis say, 

H) I (\ W. N. ; s. ( . 1. It *27 I. A. 
:>b^isoo). 

(3 \V. N. r>Cii‘ s. c l. 1.. It. 25 

C’hU t,0a (lS9b), 


the case must therefore be decided on 
a coubideration of the couteute of the 
douiunenls tliembelvcs with euch CX- 
tiiijbic cvidonco of the surrounding dr- 
cumstaneos as may be requirM to show 
in what manner the language of the 
(jocument is related to e!xisting facte.^^ 
The distinction between evidence as 
to ihc lucre inieution of the parties to 
tlie deed, and as to the acts and conduct 
of the parties has been recently pointed 
out in an uu reported case decided by 
Mr. Justice Banerjeo and Mr. Justice 
Brett on the 1 2th of December last in 
Special Appeal No. 2G33 of 1898.* This 
dispo'^es of the fiist point, 

'I'he ''i^cond point is that the PJnintiff 
hcing a bond jitk purchaser for value 
witliout notice is entitled to rely on the 
hitbula tilone, and is not allected by any 
oral agreement lietwen the^Dcfeudanls 
Nos. i and 0 changing the nature of the 
1 ransaci ion between tliem. But no issue 
has ever been raised on this point. The 
JMaintilF might have laiscd such an issue 
but ho has never raised it, and not^ 
having raised it, I do not see how wa^ 
can fairly go into such a qxiestioii now 
in second appeal. I may remark that 
there is a passage in the judgment oft 
the Subordinate Judge to the^dfect that 
his o])inH)n tended to the COneluaiOH ^ 
that the purchabo \>} the Plaintiff Ijo* '1^ 
from the Defendant No. 0 was a collu- 
sive transaction. The point of 
a purchaser for value without 
lias never beeib raised, and I liUi uol 
disposed to remand this case at thin iate 
stage for an issue to be raised as to iL " « 
T cannot however part with tb1i$ cafe© 
without taking the opporttmitj^.of &|fresfe- 

* To b© reported sUortly*'-*+Eto* 
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ittg my dissent from the view taken 
by Mr. Jtjstice Karopini and Mr, Justice 
Pratt in the case of Mahhul Ahmed 
V, Rakhdl Dus Ifaxra (3), where they 
held that they were not bound to receive 
or treat as an authority binding on them • 
an unreportcd case or ruling, basing that 
view upon sec. 3 of Act XVIII of 1875. 
That section was framed to constitute 
a monopoly, if the Judges so desired, 
for the authorized Law Reports ; it only 
says that no Court shall be bound to 
bear cited the ‘‘report” of any case, 
etc. j it does not prevent the Court from 
looking at an un reported judgment of 
other Ju<}gos of the same Court. This 
has alwaj s been done and can and ought 
to be done. A judgment is none the 
less an authority because it has not been 
reported, otherwise ’the question of 
whether or not li judgment could or 
could not bo regarded, would depend 
upon the mere whim of the Reporter. 

I therefore respectfully dissent from the 
view on this i)oint expressed in the ease 
reported in Calcutta Weekly Notes, Vol. 
4, page 732. 

Bankrjbb, J.— I am of the same 
opinion. I only wish to add, with refer- 
ence to the first point raised in the case, 
that I adhere to the view expressed by 
me in my judgment in Special Appeal 
Ko, 2633 of 1898, hi which it has been 
pointed out that the Full Bench decision 
Nath Sfmha v. Madhu Sudan 
Miopia (2), has not becu*in any away 
Ofvertuled by the decision of the Privy 
OomnnU in Balkissen Das v. Leg^e (1). 

(1) 4 <?. W. N ir.3 ; s c. L. R. 27 1. A. 

4 u 6S (1899) 

(2) 2 0. W. N. 6C2 : s. c. I. L. K. 25 Cal. 

803 (1898). 

(3J 4 a W. N. 782 (1900). 


Brett, J. — I agree with the learned 
♦ 

Chief Justice. * 


Appeal dismissed. 

S. R. D. 


[CRIMINAL RE VISIONAL JURISDICTION.] 

Rev. No. 924 of 1899, 


Prinsep, J. 
Stanley, J. 
1900. 
9, June. 


Tbkait Kunj Behari 
Narain Deo, Petitioner, 

V, 

Bhiko Singh, Opposite 
Party. 


Penal Code {Act XLV of 1860), sec. 188-^ 
Disobedience of aw m^der of a public servant 
lawfully promulgated — Order under sec. IJ^h 
Or. P. Code, mterfering with the exercise of 
private rights of individuals, if lawful — 
Magistrate, jurisdiction of to pass such 
orders. 


If a Magistrate app^'thends a hrectch 
of the peace he can restrain tempwatily 
the exercise by any private person of his 
lawful rights to prevent such breach of the 
peace, by making an order wider sec. 144 $ 
Cr. P. Code ; and disobedience to such 
an order amounts to an offence under 
sec. 188, I. P, Code. 


Bycuntram Shaha Roy {\) followed. 

This was a rule issued on the 16th of 
December 1899, against the order of 
the Joint-Magistrate of Giridih, dated 
the Slst of July 1899, which order 
was, on appeal, affirmed by the Judicial 
Commissioner of Chota Nagpur on the 
21st of August 1899. 

The facts of the case material to this 
report appear from the judgment. 

Mr. P. L. Roy and Bobu Aiulya Chum 
Bose for the Petitioner. 

No one appeared to shew cause. 

(1) 10 B. L. B. 448 ( 1872 ). 
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TflKAlT KuNJ BsHARI NAftAl£7 DbO V. BhIRO 

The JuiyoMENT of the Coxirt was an 
follows 

The Petitioner has been convicted 
undej^jjjBec. 188, I. P. C., for disobedience 
of att order under sec. 144, C. Cr. P, 
The objection taken before u& is that that* 
order was passed without jurisdiction and 
that, therefore, it was not an order by 
a public ofiicer lawfully empowered to 
promulgate the order which the Petitioner 
was bound to obey and that consequently 
the conviction and sentence are bad. 
The order is to the effect that whereas 
a riot is likely to take place in taking 
or removing crop and other properties in 
Pachari claimed by Tekail Tadal Narain 
Singh, ** you are hereby ordered not to 
interfere either personally or by means 
of others with the things abovcnion- 
tioned. You are directed not to interfere 
with those things.^' 

It is objected by Mr. Koy who appears 
for the Petitioner that that order is not 
a lawful order because it is an interference 
with the exercise of the private rights 
of the Petitioner. We think it unneces- 
sary to do more than refer to the judg- 
ment of the Full Bench in the case of 
Bycuntram Shaha Hoi/ (1) in which this 
very point was argued and it was held 
that if the Magistrate apprehended a 
breach of the peace, he could restrain 
temporarily the exercise by any private 
person of his lawful rights to prevent 
that result. In that particular case, 
however, the order was of a permanent 
character and, therefore, on that ground 
it was held to be a bad order. The 
terms in which the learned Chief Justice 
expressed himself in that judgment apply 
equally to the present case and it is 

(1) 10 B. L. U 44.1 


SjNGH. 


unnecessary to refer to any fuHhei' cases 
on the subject in which thoS(i principles 
may not have been completely followed. 
In the present case," the object of the 
Magistrate was to prevent a breach of 
the peace and it is sufficient to say in 
this respect tliat what has since taken 
place has atnpl} justified the Magistrate’s 
intervention. The lule is, therefore* dis- 
charged. 

H, P. C. Bufe discharged. 


[CRIMINAL APPELLATE JURISDICTION. 3 


Appeal No. 840 of 1900 . 

X ] 3 tioJA Bakhal Mozum- 


Ameer Alt, J. 
Stevens, J. 
1900 . 

27, November. 


DAR, Appellant, 

V. 

Tub Emprbhh, 
Kespondenl. 


Criminal Pivccdure Code Act V of iS9S)^ 
Si cs. 423^ 430 — I/xgk Courts power of to deal 
with accused person not appealing^Convic- 
iionj setting aside of of accitsed fiot appedlvg/a 
while dealing with an a /.veal on behalf 0/ 
persons appealing. 

The Ihgh Court has power under see* 
430 oj the Code of Criminal 
in a proper case, to deal with 00(00 
of accused pei sojis not appealing 
their conviction^ w/tile edij^sidering dmH 
trying the appeal preferred by some 
persons ; and cC {5) of the section w>t 
in any way affect $he JurisdietiOH ^ted 
in the High Court to deal with the^^case* 

This was an appeal prefetrill on' the^ 
27th of 'September 1900, a^i^ ^ 
conviction and the sentence piCse^ b/ 
the Sessions Judge of 04 the 

17th of September 1900. \ ^ , 

The facts of the ifo fwr a$ they 


are material to this report, lnJiy 

from the judgment. 
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Bikoja Baichal Mozcjmoau V. Tub EupBaas, 

Mr, iT. aV. Chaudhuit (with him Babxi 
i^warha Nath M liter) for the Appellaut. — 

I $ubmit that it is a fit case in which 
your Lordships should coasider the case 
of Atlanta Dobe, who has not appealed, 
in the exorcise of the power vested in 
you by sec. 4^39 of the Criminal Proce- 
dure Code. This is a case in which both 
the accused persons should bq acquitted. 

Bahi Shitinh (Jfnindei (Vkaudhvri 
\A$ni8tanf Government Pleadet) for the 
Ctjpwn. 

The Ji7Dr,MKN'i oi< titk Court w^s as 
follows :~ 

The Appellaut in tliis case has been 
convicted by tlio Sessiouh Judge of Dinaj- 
pur ifnder secs. 330 and 347, I. P. C., 
and sentenced to eighteen months^ rigor- 
ous imprisonment under each of the 
sections or to an aggregate sentence of 
three years’ rigorous imprisonment. There 
was another peison prosecuted along with 
him who has been sejitenced to six 
months’ rigoious imprisonment under each 
of the sections.^ He, however, has not 
appealed and wo shall have to deal with 
his case in a didereut way. 

(After commenting on the evidence their 
Lordships concluded the judgment as 
follows)^: — 

We consider the story told by the pro- 
secution initially improbable and vitiated 
by b6 many circumstances which we can- 
accept that we feel bound to set aside 
the conviction and sentence of the ac- 
CUiaed Brojo Kakhal Mozumdar and direct 
he«bo released. make the order 
irijlibtdbgiy. 

iK^ards the other accused, Ananta 
1^0 has been convicted and seu- 
iKf Isbe yessions Judge to one year’s 
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rigorous imprisonment in the aggregate 
under the two sections referred tb above 
and who has not appealed from jai]» we 
asked the learned Government pleader 
if he had anything to say >vhy we sbould 
not set aside, the conviction in his case 
also. This Court has undoubtedly the 
power under sec. 439, Cr. P, C., to deal with 
the case and cl. (5) does not in any way 
affect the jurisdiction vested in us to deal 
with^ this paiticulai* case. The (bvorn- 
ment pleader having nothing to say, we, 
in exercise of the powers vested in us 
under sec. 439, sot aside the conviction 
and sentence passed on the accvised Am 
anta Dobo and direct that ho be also 
rolensod. 

Appeal allowed ; Convietiom 
of both iht accused set aside, 

H. p. a 

rCRIMIB AL REVIS310NAL JURISDICTION,] 

Kev. No. 8G2of 1899. 

N pAmw^BATHER, Petitioner, 
Prinskp, J . V , 

Stanley, J. Surbsh Chunpbr Durr, 
1900. [License Inspector, Howrah 
1, February. Municipality, Opposite 
Party. 

Bengal Municipal Jet {III of 188 secs* 
J6J, ^7/? -Keeper of hackneg carriage — Milk’’ 
man — License. 

Where it was found that a persrni had 
7 or 8 ponies and ^ cows and some sheep 
and let out one carnage and a pair of 
ponies on a monthly hire and kept the 
same in her stable^ and also kept other 
ponies jor sale and supplied milk to others 
out of her cows : 

Held— TAae the facts found do not 
render* her liable within the terns of sec, 
278 of the Bengal Municipal Act* 
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FaIEWBATHBB V. SuEBSH ChUKDBIB DtTTT. 

This wiu» a rule issued on the 4tb of 
iDeoeniber 1899, against the order of the 
Deputy Magistrate of Howrah, dated 
22nd of October 1899, convicting the 
Petitioner Mrs. Fairweather, under sec. 
273, cl. (2) of Act III of 1884, B. C., and 
sentencing her to pay a fine of Rs. 20 
or in default to undergo a senteiarce of 
simple imprisonment for twenty days. 

The facts of the case are briefly 
these On the 14th August 18Q9 the 
Petitioner’s husband was summoned to 
appear before Moulvie Buzlal Karim, first 
class Deputy Magistrate of Howrah to 
answer a charge under sec. 273, cl. (2) 
of Act III of 1884, B. C,, for keeping 
without a license at his place several 
ponies, cows and sheep. The case was 
eventually not proceeded with against 
the Petitioner’s husband but the Peti- 
tioner was summoned to appear before 
the Court on the same charge. The 
Deputy Magistrate found that she kept 
the animals for purposes of trade and 
that she came within the category of 
persons mentioned in sec. 263 of the Act, 
and accordingly convicted and sentenced 
the Petitioner as aforesaid. 

The judgment of the lower Court was 
as follows : — 

The evidence ehowa that one Mrs. Knirweather 
keeps 7 or 8 ponies, about 4 cows, and some 
sheep for tlie purpose of trade at a place within 
the Municipality without taking out a liceuee 
for 1899-1900. It appearn that «ho took out 
the license till 1897'98. 

The evidence shows that the accused lets out 
one carriage and a pair of ponies tp Mrs. hanger 
on a monthly hire of Rs. 40 and that the said 
carriage and the ponies are kept in the stable 
of the accused. The evidence further shows 
that the accused keeps the other ponies for sale 
and the sheep for supplying mutton to gentle- 
men. She also supplies milk to others out of 
her eows. Thus it is clear that she has kept 
these animals for the purpose of trade. 


The next que^tion raised by defence is tjiai 
thf accused does not come in the category oj 
persons mentioned in sec. 278 of the Mun|oipa 
Act. I think she comes within the category at 
'*a kecpei of hackney carriage'^ inasmuch a< 
she lets out tlie (carriage on hire. being 

so I think she is bound to take out license undei 
sec. 2G3 of the Act and as she kept the animah 
for trade without taking out the required licehtic 
^hc is atnenalilo to punishment under cK 2 
m sec. 273 of the Municii>al Act 

The Oouit theiefoie fines lier Rs. 20 (twenty] 
in default 20 days simple imprisonment besMee 
cost of Hr. 3 to be paid to the Munfdpality. 

Babii Ptosanna Gopal Roy for the 
Petitioner. 

No one appeared to shew cause. 

The Judgment of the Court was as 
follows : — 

We have had some ditficulty in, apply- 
ing sec. 273 of the Bengal Municipal Act 
to the case before us in which the Poti- 
tioner is said to unite in her {person the 
designation of a “ milkman and a keopei 
of hackney carriages.” 

We are of opinion that the facts found 
against her do not render her liable within 
the terms of sec. 273. I'he conviction 
and sentence must, therefore, be set aside 
and the fine, if paid, refunded. 

S. C. S. Rule made absolute, 

C. c. a. 

[CRIMINAL RE VISION ALJURISDICTION.J 

Rev. No. 938 of 1900. 

JaGAT OnANDRA SABifAp 
Petitioner, 

V, . j 

Lal Chand Daa, ^ 
Oppposite, PAr^sy* 

Penal Code {Act XLV of ism\ 

/ 65^ Receiving illegal gratijkati^h At ^ A 
public servant — iJmtijkaturti receii^ 
on one d^jy and parRy an , 
tinuom ofence^O(mM0n ; 


Amber Aij, J. 
Pratt, J. 
1901. 

7, February. 
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jAa4T Chandra Sarma v. Lal Chand Das. 

ojfeneeBy if proper— Criminal Procedure Code 
{Act V of X898\ 8CC, 4^1— Summary die- 
missal of appeal of accused, legality of, on 
admmrni of appeal of co-accused. 

Whence a certain sum of money is paid 
to a public servant as illegal gratification 
OH day and a certain sum on another 
day for the same 2^^^^'pose, the offence of 
f^ceivtng illegal gratification becomes a 
eoniinwMS offence and there ought not to 
^ he separate co7ivictions for offetices under 
sees^ 161 and lOf) oj the Penal Code for 
ike same offence. 

law gives to the Appellate Court 
the power of dismissing stm^narily an 
Appeal upon going through the judgment, 
if the Cow't is satisfied that there is^ no 
*iufflcient reason shown lor the interference 
of the App^l^l^ Court , and the fact 
that the appellate Court admitted one 
Appellants appeal dsfes not a feet the ordet^ 
Summarily dismissing another' Appellants 
appeal. 

This was a rule issued on the Ist of 
December 1900, against the order of the 
Sttb-di visional Magistrate of Snnam- 
gunge, dated the 18th of September 1900, 
which order was, on appeal, affirmed by 
^he Sessioifs Judge of Sylhet on the 2l8t 
September 1900. The facts of the case 
ejK^d the •arguments addressed to the 
appear fully from the judgjnent. 

Mr, F, L. Roy and Babu Harendra 
rMamyan Uittra for the Petitioner. 

No pne appeared to shew cause. 

!!|Jhe Judgment of the ^(vOurt was as 

' Petitioner in this case, Jagat 
0arma, who was head constable 
outpost of 
Otmvicted by the 


3^S 


Sub-divisional Magistrate of Sunamgunge 
under secs. 161, 165 and 347, L P. C., 
and sentenced, under the first-named 
section, to two years' rigorous imprison- 
ment and a fiue of Rs, 200, under the 
second, to three months' simple iiMprison- 
ment and, under the third, to nine 
months' rigorous imprisonment and a fine 
of Rs. 50 ; in the aggregate, to three 
years' imprisonment. The charge against 
him was that he had accepted tfertaiu 
bribes in the course of his official duty 
ill connection with an investigation into a 
fishery case regarding which a complaint 
had been preferred at the outpost and 
that he had confined certain women of 
the village for the purpose of extorting 
money from their relatives. The Sub- 
divisional officer, in a long judgment iA 
which he reviews the evidence at con- 
siderable length, found that the charges 
aforesaid were made out against the head 
constable. A person of the name of 
Chandi Pershad Das was a co-accused 
with the head constable, and the pro- 
secution alleged that it was through this 
('haudi that the head constable receiv^ 
the bribes. Chandi was convicted by 
the Sub-divisional officer under sec. 

1. P. C., and was sentenced to undergo 
I’igoious imprisonment for 15 months 
and to pay a fine of Rs. 500. Chandi 
Persad and the head constable appealed 
separately to the Sessions Judge. The 
appeal of the head cohstable, Jagat 
Chandra Sarma, was summarily dismis- 
sed under the provisions of che Code of 
Criminal Procedure. The appeal ol 
Chandi Persad was admitted and the 
learned Judge, after going throngb the 
evidence, although be wee of nj^nion 
that the accused hftd been vighUy 
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Jagat Chandra Sarma v, Lal Chand Das, 

oouvictedf thought that the senteuce of 

iaiprisonment was utinecessarily severe, 

having regard to the part alleged by the 

proaeciitiou to have been taken by him. 

He was accordingly let off with a fine. 

On. the application of the accused Jagat 

Chandra Sarma, we issued a rule on the 

29th November calling upon the Deputy 

Commissioner to show cause why the 

conviction and sentence should not be 
* « 

set aiide on the grounds set forth in the 
petition. Mr. Boy has now appeared in 
support of the rule and we have allowed 
him to go into the whole case both upon 
the evidence and the questions of law. 
His contentions are that the Judge ought 
to have admitted the head constable’s 
appeal having regard to the fact that he 
bad admitted Chatidi Persad’s appeal. 
With regard to that, we observe that 
the law gives to the Sessions Judge the 
power of dismissing summarily an appeal 
upon going through the judgment, if he 
is satisfied that there is no sufficient 
reason shown for the interference of the 
Appellate Court. The fact that the 
Sessions Judge admitted Chandi Persad’s 
appeal, does not, in our opinion, affect 
his Order dismissing summarily the 
Petitioner’s appeal. It must also be 
borne in mind that the Sessions J udge ip 
^ Chandi Persad’s case affirmed the convic- 
tion and only dealt with the question of 
sentence and we may presume that, upon 
going throughHhe judgment as it affected 
the present Petitioner he did not think 
it. necessary in his discretion to vary the 
sentence or ‘ sentences passed by the 
Deputy Magistrate. Moreover, upon the 
rule issued by this Court we have allowed 
learned counsel for the Petitioner to go 
into the fact^ of the case and, therefore, 
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no question of prejudice arises from the 
fact that the Sessions Judge did not give 
an opportunity to the Petitioner to argue 
his appeal before him. 

The next point urged by Mr, Roy is 
that the sentence under sec. 166 is erro- 
neous inasmuch as the acceptance of the 
bribe, whether taken partly on one day 
and partly on another, was a continpous 
offence and, therefore, there flight not 
to have been a separate sentence under , 
that section. We will deal with this 
after disposing of the other questions 
which have been raised on the Petitioner’s 
behalf, vtz.^ that the evidence in the 
r case consists only of the testimony ^f 
accomplices or persons next to accom- 
plices and, therefore, a conviction upoti^. 
such testin}ony ought not to be sustain- 
ed. Another objection is thsljllithe charge 
under sec. 384, I. JP. C., having been 
dismissed, the conviction under sec. 347 
was wrong and it is also urged that the 
Deputy Magistrate was in error in ad*- 
mitting certain proceedings in the fishery 
case as well as in what is called the 
obstruction case in the consideration of 
the other evidence against the. Petitioner. 

Dealing now with the merits, 
whether the evidence which ^as been 
adduced by the . prosecution againat ^ tnO V' 
Petitioner consists only of the teatimon^^ 
of accomplices, we find that the 
Magistrate has relied upon the. 
ments of three persons whom , he ^ 
aiders ndi to be aceomplice«;''j|^J;’!^|^' 
shape or chav%cter, vtz,^ Tara 
Jabanulla and Nasib Kham' , 
dence has been placed beforov iie 
fin|[ that so far Jaban^. 

Khan are concerned, thtfe ts no feejitoh^^ 
sugigesting that |bey witte iti tlie a^altesi 
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degree concerned with the payment of the 
bribe or in bringing about the settlement 
between the villagers and the accused. 
They cannot, therefore, be regarded as 
accomplices. Tara Nath may be said to 
have taken some part in arranging what 
amounts should be paid by the different 
villagers but he states in his evidence 
that, although he took part in that way 
in what was going on between Chandi 
Persad and the present accused, he did 
not concern himself, to paraphrase his 
language, with the payment of the 
bribe or otherwise. But however that 
may be, we are quite clear that Jaban- 
ullah and Nazrb Khan’s evidence can- 
not* be impugned on the ground upon 
which the 'Other evidence in the case is 
impugjited and we think, therefore, that 
there is no reasop for setting aside the 
c^nvictidii on the ground that it is b$tsed 
on the uncorroborated testimony of ac- 
complices. Tlie evidence is that a cer- 
tain sum of money was paid on one day 
and a certain sum on another day 
'Wid WQ think that there is a groat deal 
of force in the contention of learned 
counsel that it was a continuous offence. 
We think, therefore, that the conviction 
undeKsec. 165, 1. P. C., cannot be main- 
tained. 

There can be no doubt upon the evi- 
djsnce that, under the orders of the 
bead constable, a number of wopieu were 
'brought by the constables and detained 
for a considerable tiyie until llupnath 
' Das and other villagers had agreed, 
upon the suggestion of Chandi Persad, to 
pay a na«ar, as it is called, to the head 
Unstable. We think, therefore, that 
the conviction under sec. 347, I. P. 0., 
is cotrect* 


Having thus taken the entire evidence 
in the case into consideration, we are of * 
opinion that the convictions under secs, i 
IGl and 347, 1. P, 0., must be maintained. 
We think, however, that the sentence 
of two years^ rigorous imprisonment under 
sec. IGl is quite suiBcient to meet the 
ends of justice. We therefore remit the 
sentence of fine under that section. 

•W e are also of opinion that the 
sentence of six months’ rigorous imprison- 
ment under sec. 347 is amply sufficient 
for tlio purposes of the case and we 
accordingly reduce the sentence passed 
against the Petitioner under that section 
to six months’ rigorous imprisonment and 
remit also the order of tine under this 
section. We set aside the sentence under 
sec. 1G5. The conviction under both 
sees. 161 and 317 will be upheld and the 
Poiitiouer will be called upon to surrender 
to undergo the remaining portion of his 
sentence. 

Sule made absolute in part, 

H. P. C. 

[C RIMIN AL REV ISIONAL J URlSDiqjIOK.} 

Rbv. No. 997 of^900. 

Lalit Chandra Nbogi 
and ors., 2nd Party, 
Petitioners. 

V, 

Tahini Persad Gupia, 
Ist Party, Opposite 
Party. 

Code of Crimiml Procedure (Adt V, of 
1808)y sec. 147^Easenienty right of obstruct 
Hon to-^Right of wag, likelihood of breach 
of the peuce concerning^ Exercise of right 
within statutory period-^*^ Swdt thing shall 
he doncy meaning of^OrdeTyfonn of 

Wlm^e one party has a right of way 
over the land of another who obstructs 


Ameer Ali, 
Pratt, J. 
1901. 

3, February. 
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[Voi. V. 


Laut Chandra Nbooi v. Tabini Pbbsad Qdpta. 


»uch right by erecting certain huta and 
there ia a likelihood of a breach of the 
peace in conminence of such obstruction ; 

Held — That a Magistrate is competent^ 
under the provisions of sec, H7^ Cr, 
P, Code^ to direct tiiat the obstruction be 
•removed, 

Pasupati Nath Bosb and and. v, 
Nando Lal Bose and and. (1) followed, 

m 

This was a rule issued on t^e 13 th of 
December 1900, against the order of Baba 
Akhoy Kumar Chatterjee, Sub divisional 
Magistrate^ of Tangail, dated the 29th 
of November 1900, 

The facts of the ease will appear from 
the following portion of the judgment of 
the lower Court : — 

This case originated with a x>eiition tiled by 
tirst party to the effect that the DefetidanU 
engaged 200 or 250 IcUkiah and 50 or 60 set \ an is 
and oouetructed a hut on the path leading from 
his house to ilie school, Post office and bazar, 
etc., and when his men objected to it, they 
were beaten and diiven away. If his men 
attempt to go to his shop, they will be lieateu 
by the lathiaU of the Defendant and there is a 
likelihood of the breach of the {leace if he ti ies 
to ei||;x}ise his right of easement over this patli. 
The occurrence is said to have taken place on the 
5 th May 1900# The petition was sent to the 
Sub-Inspector of Police, Tangail, for enquiry 
and report and that officer and the Inspector of 
Police reported on the correotneis qf the subject- 
matter of the petition and applied for proceed- 
ings under sec. 147, C. P. C., on the 17th May 
1900, Proceedings were accordingly drawn up 
on the 22u4 May last 

The second point for determination is whether 
the Defendant has a right of easement over the 
road and whether he exercised the same for 
8 months prior to the drawing up of the 
proceedings. 

On a full consideration of the evidence and 
circumstances of this cose I am certainly of 
opinion that the first party were in possession 
of the right of easement till the 5th May last 
and I accordingly direct the first party to 

<1) 5 C. W. N. 67 (1000). 


oxercibc their right of easement over the row 
which lias been obstructed until the secon< 
pmty iibtains the decision of a competent Cour 
againht this oi dor under sec, 147, C. 0, Th 
second pai ty must remove all obstructions froc 
The road at once. 

Against the order of the Deputy 
M*u»gistrate the Petitioners moved th< 
High Court and obtained the presen 
rule. 

Sir Griffith Evan s^ Sahus Dwarha Jfatl 
ChuckerhuUy and Brojo Lal ChuckeTbutt\ 
for the Petitioners. 

Mr, Pugh and Babu Harendra Naraya% 
Milter for the Opposite Party, 

The Judgment of the Codbt was ai 
follows : — ^ * 

This rule was granted for the purposi 
of considering the legality of tMIfe ordei 
made by the Deputy^ Magistrate unde: 
sec. 147 of the Criminal Procedure Code 
and we have had the opportunity an< 
advantage of hearing Sir Griffith Evani 
on the law and the difficulties oreatec 
by the imperfect drafting of sec, 147 
C. Cr. P. Upon the facts found by tWi 
Deputy Magistrate, we see no suffioieni 
reason to differentiate the present oasi 
from the case of Pasupati Nath Bon 
awl am\ v. Nando Lal Bose and ajnr, (1) 
and, as at present advised, we see alsc 
no reason fblr taking the course suggested 
by learned counsel, viz,^ to refer the cam 
to a Full Bench. Having, therefore^ gitet 
the case our best consideration we 
come to the conclusion that this tcHi 
ought to be discharged and we disohss'i^ 
it accordingly. 

Mule disehisrgoAf. 

H. P. C. 

(1) 5 a W. N, 67 (1600). 
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Ummato v. Budbun Mabato. 

iwonalderation of this quest^n, I am 
olearly of opinion that no second appeal 
4iies in a case of this kind. I was a party 
to the decision in the case of Priap Noth 
Shdideo V. Mufa Mumda, (3), but the view 
taken in that case proceeded almost 
entirely upon what was conceived to be 
an established course of practice support- 
ed by a decision in an uureported case 
decided by Mr. Justice Tottenham and 
Mr. Justice Agnew in May 1885, in 
Second Appeals Nos. 621 to 625 of 1884. 
That case, however, does not now appear 
to me on a reconsideration of the question 
and after hearing what has been ad- 
dressed to us to-day to have been cor- 
rectly depided. 

I entirely agree with what has fallen 
from the learned Chief Justice and Mr. 
Justice Maopherson as to the construction 
of Act I of ^879 (Bt C.), and the effect 
upon the question now before us of sec. 4 
of the Code of Civil Procedure. 

Babpini, J. — I also consider that no 
second appeal lies in this case. I would 
only add to what has been said by the 
learned Chief Justice atid my learned 
brothers that Act I of 1879 (B. C.) 
seems to mo to contain internal evidence 
that the provisions of the Code of Civil 
Procedure •are not applicable to cases 
lurising under that Act and that therefore 
sanx 884 of the Code of Civil Procedure 
%es apply. I would refer to secs. 
47)^ 19 to 56 and 62 to 67 of the Act 
lUrfhloh lay down certain procedure for 
cases arising under the Act. 

Sections would be' superfluous, if 
of the Code of Civil Pro- 
in their entirety to cases 
Ant I of 1879 (B. C.). 

' 249 (1896), 


I would also refer to secs. 38, 76 and 
98 of the Act which make certain pro- 
visions of the Code of Civil Procedure 
expressly applicable. These would be 
absolutely unnecessary if the provisions 
of the whole Code applied to cases under 
, this Act. And I may also, in support of 
this view, point to the title of the Act, 
which is dcBcnbod as an Act to amend 
the pre^edure in suits between landlords 
and tenants in Chota Nagpur.’’ Upon 
these grounds I am clearly of opinion 
that the provisions of the Code of Civil 
Procedure do not apply to cases under 
Act I of 1879 (B. C.). 

Moreover, as has already been pointed 
out by several of my learned brothers, 
see. 4 of the Code of Civil Procedure 
expressly excludes the Code from apply*^ 
ing to cases between landholders and their 
tenants. For these reasons I think that 
no second appeal lies m this case, and 
that the cases of jRamJan Khan v. 
Raman Chaimiv (2), and of Priag Nath 
Shadeo v. Mu^a Munda (3), so far as 
they hold that a second appeal lies in 
cases of this nature arising under Act I 
of 1897 (B. C.), have not been rightly 
decided* 

S. C. S. 

[CIVIL APPELLATE JUHISDICTm 

Appeal from OHiaiKAL DstcniiB 
No. 28 OF 1899. 

Maclean, C. J. Bajnarain Bhaptoi 
Macphbrbon, J. is, anr., Appellants, 
Bill, J* v, 

1900. Katyayani Debi, 

25, January. Bespondent. 

Hindu Law^Will^ couHtmetUm 
to widow of malikatwa a$ hg the 

(2) 11 0. L. R. 480 (1889L 
(8) I* L. R. 24 <hl m (1896), 



RaJNARAIN BhaDUBI tn KATtAYAi^I Dbbl 
U^tor, in respect of moveable and imnw^mUe 
piy^H^Stridhan or mdmdsin^e$t-^Uimdn 
Wills Act {XXI of mO)-^Tlie Indian Buc^ 
cession Act {IX of 1865), sec* 8^, 

Wh^re a Hindu testator by his Will 
made before the Hindu Wills Act (XXI 
of 1870) appointed his widow to the mali- 
katwa, as eceixised by himsdf, of all his 
moveable and immoveable property : 

Held — That the widow took an absolute 
interest, and on }^er death such interest 
derived upon her heirs, and not upon 
the heirs of her late husband* 

Bb(ABA TaUINI Ub131 V* rBABV IjAL 

Sanyal (1), Koonj Bbhari Dhur v. Prem 
ChAND DuTT (2), SuiMUTTY SOORJKB MoNBY 
Daskkb V* Dknobundhoo Mullick (3), 
SnUWftOOL HoODA V* yHBWUKBAM (4) 
followed* 

Hari Lal Pran Lal v, Bai Hbwa (5) 
distinymshed and dissented from* 

Testator, a childless Hindu, executed a 
Will in Bengali by which he appointed 
hjs widow to the mahkaiwa (ownership) 
of his moveable and immoveable property 
as was exercised by himself. The testator 
died in’Jun© 1862, t.c., prior to the Hindu 
Wills Act which incorporates sec. 82 of 
the Indian Succession Act (X of 1866). 
After his death the widow took and re- 
mained in possession till her death. On 
her death intestate, her next-of-kiu and 
sole heir, the Defendant-Respondent in this 
case took possession of all her properties. 
Thereupon the Piaintiffs-Appcllants, as the 
reversionary heirs of the testator, brought 
this suit for the construction of the Will 
and contended that under it his widow 

(1) 1 C. W. N. 678 I s. a 1. L. B. 24 Cal. 

646 (1897). 

(2) I. L E. 6 Cal. 684 (1880). 

(8) 0 M. 1 A. 626 at p. 650 (1867) 

(4) h* R. 2 L A. 7 at p. 14 (XS74). 

(6) 1. L. tt. 21 Bom. 876 (1896). 


W«^LY NofiS. 

took only a Hindu widows Uf(g) 111 
the inunoveabU property, and that «)li heir 
death, the Plaintiffs-AppeHants boeA^me 
entitleil to this property. 

The facts nuiterial to this report and 
the Will in question are thus set out in 
*the jiiclgiaent of the Original Court: — 

The main (piestion in this case is 
whether under the Will of Krishna Lal 
Bhadury his widow BhubaneswaTi Debi 
took an absolute interest in his immove- 
able property or merely the ordinary 
estate of a Hindu wiclow\ 

Krishna Lal JUiadury died many years 
ago leaving an only widow but no issue 
surviving. He made a Will in Bengali, 
dated the 2nd of June 1862, Of which 
the translation is as follows : — 

(To) the blessed Srimati Bhubaneswari 
Debi. 

t 

This instrument of willfiamak (Will) 
is executed by Sri Krishna Lal Bbaduiy 
to the following effect: — I having, by 
reason of ill health, come to the house of 
my father-in-law Srijut Niltoani Chakra- 
varti Mohasay at mouzah Nabagtam in 
the district of Hughli ; (and) not having 
recovered under various modes of medical 
treatment (and hence) considering my life 
to be in peril, 1 appoint (literally, make) 
my wife Srimati Bhubaneswari jDebl 
to the *^maJikatwa (ownership) after eay 
demise, as exoereisod (literally, done) . 
myself in respect of the family 
house (consisting of) 2 cottahs (a^djl v 
chat^B of land with building 
in the name ‘ of my father * 

Bhaduri Mohasay, deoeased, at iSdtiih'uii 
gram ill the town of Calcutta aud ymftog 
appatrel) utensilSi 6tc.f Whatever % 
(ue\ in respect of all the 
aforeMd* 1 df ihy own will, mulca 
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BiJrKAiiAiN Bhadtoj V, Katyavani Dbbi, 
(tiib) Will Finis, Year 1269 twelve 
hunflredi and sixty-nine 8al, date 20th 

After the testator’s death his widow 
took |x>Bses8iou of his property and re- 
mained in possession of it until her death 
on the I7th of January 1898, She died* 
intestate leaving the Defendant Ashutosh 
Chakerbutty her sole heir, Tlie Plairitifts 
are grandsons of Hooder Narain Bhadury 
who was brother of Joy Narain Bhadury, 
the grandfather of the testator Krishna 
Lall Bhadury and as such are the rover, 
Sionary heirs of Krishna Lai Bhadury, 
They contend that under the Will of 
Krishna Lai Bhadury, Bhuhancsvvari Debi 
only topic the ordinary estate of a Hindu 
widow in his immoveable property and 
that upon her death they became entitled 
to this property as reversionary heirs. 

In the Original Cofirt, Stanley, J., held 
that the Will gave an absolute estate to 
the widow and dismissed the suit. From 
that decision* the Plaint itt'a appealed. 

Sir Griffith Evans and Mi\ Chucler- 
hutty for the Appellants. 

Mr, llili^ Mr, A, Chautihuri^ and Mr, 
Jf, L. Dutt for the Respondent. 

Sir Griffith Evans, —The question in 
this case is whether the widow had an 
out-and-oift gift or whether the property 
goes to her husband’s relatives %ftor her 
4eath« Where under the Hindu law a 
gift k made by a husband to a wife and 
toe property is immoveable, there is a 
dist^itmt rule of Hindu law that the wife 
, not take an absoluto estate. After 
lij^ death the property goes to the heirs 
1^1 iMbie husband and not to the heirs of 

■ , a W been eatabllshed by a series 

jll. r . 1 - I . I ' 

^ ^ ak I f4, n cai 44,-t^kp, 


of decision that in respect of a gift, 
whether intet^ vivos or by Will, it is neces* 
sary for the husband to give her in 
express terms a heritable right or power 
of alienation. 

In support of his contention he cited : 

Bhaba Tarini Debi v. Peary La! 
Sanya! (1), Koovj Behari Dhnr v. Prem 
Chand Dutt (2), Mmsamut KMany Koort^ 
V. Li^chmee Ptrshiui (0), Colebrooke’s 
Dayabhag^i, Cb. IV, sec. 1, cl 28 (E<1 
1810), Dr. Bannerjee’s Hindu Law of 
Marriage and Stridhan, Lecture VITI, 
Narada’s text at p. 328, CJolebrooke’s 
Digest of Hindu Law, 2nd Vol, p. 515, 
Srd Vol, at pp. 576, 576, texts of Narada 
and Cdtyayana. llari Lnl Pi an Lai v 
Bdi Retm (5), Jatindra Mohan Ihigove v, 
Ganendra Mohan Tagore (7), Bam Narain 
Sing V. Pemi Bhngut (8), Sreemutty 
Pabitra Dasi v. Damudar Jana (9), 
Punchoo Money Dassee v, Ti'oyhcko 
Mohmey Da^ee (10), 

Mr, Hill, — A gift of immoveable pro- 
perty to a wife from a husband ordinarily 
goes to the husband’s heirs, unless it is 
given with express words, because there 
the control over the property given 
continues with the husband in bis life- 
time. In a gift by Will the husband 
has no control over the property, and 
in such a case different eoueiderations 
prevail When a gift is made to a 
woman over which her husband has no 
control that is a peculimi 6r woman’s 

(1) 1 O. W. N. 578 ; s. c L L. K. 

24 Oal. 646 at pp. 64S, 65L0897). 

(2) L L. R. 6 Cal. 684 (1880). 

(5) 1 L, H, 21 Bom. 876 at p. 880 (1896), 

(6) 24 W. H. B95 (1676). 

(7) 9 B. L, K. 877 (187|)- 

(8) l.L, E,9Cal, 889^1988)4 

(9) 7 B, L. H, 697 (19711 

(10) 1, L, B, loi^i mmu}- 





BAJNAIUm BttADUBt V. KAmVANI BbBL 
$tndkan. In Colebrooke*a Dajabbaga^ 
Oh* IV, sec. 1, $loha 18, $iridhan is 

described thus : — « That 

alotse is her peculiar property, which 
she has power to give, sell, or use, in- 
dependently of her husband’s control.” 
In I^h^ba Tarini Debt v. Pearp Lai Sanyal 
(1) the wife had an absolute interest 
in the property. In support of his con- 
tention he cited Bannerjee’s Tagoje Law 
Leotxires for 1878^ 3nd Ed., at p. 322 ; 
Siromani’s Commentary on the Hindu 
Law, tet Ed., p« 400 ; Colebrooko’s Daya 
bhfi^ Ch. TV, sec. 1, Bloha 13 (of 
Yajnyawalkya) to doha 19 and doka 23 
(Narada’s text) ; Colebrooke’s Digest of 
Hindu Law 627 (1801). 

[The Chief Justice. — Let us look to 
the wording of the Will. He gave all 
the malihatwa that he had; he had 
the dominion and so he gave the power 
of absolute alienation to his wife. His 
Lordship referred to Lalit Mohun Singh 
Bop and oihet s v. Chnkkun Lai Bop (11), 
and Bhujanga Ban v. Bamapcmma (12), 
where Turner, C. J., says “It is not 

denied, ” and observed 

that m Bam Narain Sing v. Peary 
Bhugut (8), it was held “ that the words 
of limitation are not necessary, you must 
construe the Will taking it as a whole 
and not piecemeal.] 

Mr. Hill . — Here the clear intention is 
to give the wife full rights. The same 
words cover both moveable and immove- 
able properties, whatever properties he had. 

Sivm Griffith Evam in reply. — The 

(I) 1 C. W. N. 578: s. c. I. L. 11. 

24 Csl. 646 at p. 650 (1807). 

(8) 1. ;L. R. 6 Cal. 880 (1888). 

(II) 1 O. W. N. 387; s. a t L, R. 

24 Cal. 834 (1807), 

(12) I li. R, 7 Had. 887 at 389 (1884). 
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malikatwa must have been given uwing 
to the fact that in the Supreme ChUiirt 
days the heirs used to get t^madlVes 
appointed Receivers and the widow tiead to 
be put under their controL He cited also 
the Tagore Law Lectures,^879 (Lecture 
• VI : — Hindu Widows’ Estate), Macnagh- 
ten’s Hindu Law, Ch. VIII, Case 8 at p. 215 
(which showed that the fetter was not 
removed by the death of the husband), 
Mussamut Bhaghutii Daee v. Chfmdry 
JSholanath Thakoor and others (13) and 
Lallu V, Jugniohun (14). 

As to costs where the difBoulty was 
caused by the testator, the costs should 
come out of the estate : Tagore v. Tagore 
(7) and Coote’s Probate Praotiqp 502(3), * 
William Fcyr^ter Charter v. Charles 
Charter (15). 

[The Chief Jubtiob. — That was the rule 
in the original case,* but neyer in appeal.] 

Sir Griffith Evans . — That was so done 
in the Tagore case. 

Mr. Chandhuri . — They brought a suit 
for declaration of their rights pleading 
intestacy when they were aware of the 
Will. The difficulty has not been created 
by tlie testator, but they want to jnter« 
pret his words in a different way. The 
usual rules as to costs should be followed. 

e 

The JlTDOHBNTS OF THB COOBT WeW M ' 
follows^ : — 

Maoleak, G. J.— The question wbioh 
we have to decide in this case is 
dent upon the construction of th, Of 
one Krishna Bhadiiiy who disd 
yean ago leaving a widow sorrisi^ lihn, 

and no issue. 

) 

(7) »p. i«.B,8r7 
(18) UR. 21 A.38«{)llr6)»' 

(U) 1 L, B. 22 Boss. 402 

(15} 7 Rof. » 2M (W41 • ' 
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lUtHmiK Ehaduei V. Kattatami Drai. 

W$ witt» which was made in Bengali^ is 
the 2nd of June, 1862, and is in 
following terms: — “I having by 
leHMOti of ill*health come to the house of 
my father-in-law,” (naming him) “and 
lift having recovered under various modes 
of medical treatment, and hence consider- 
ing my life to be in peril, 1 appoint 
(liteihlly, make) my wife, Sreemutty 
Klttbane^wari Debi, to the malikattva 
(ownership) after my demise as exercised 
(literally, done) by myself, in respect of 
the family dwelling-house,” (describing 
it) “and wearing apparel, utensils, Jrc., 
whatever there is (i.r.) in respect of all 
the properties aforesaid, I, of my own free 
will, jnake (this) Will.” 

The question is whether the heirs of 
the^deceased testator who are the Plain- 
tiffs, or the heirs of the widow, who died 
in January 1898, who are the Defendants, 
are entitled to this property, and this 
depends upon the question what was the 
estate which the widow took, whether she 
took an absolute interest, or only the 
interest of a childless Hindu widow. The 
learned Judge in the Court below lias dis- 
missed the suit ; hence the present appeal 
by the heirs of the deceased testator. 

It is urged for the Appellants that, al- 
though* the words of the Will having 
regard to the true import ofc the word 
m^ihatwa^ might have conferred upon the 
^ widbw au absolute interest, had the pro- 
^pifrty been given to her under the Will of 
n atranger — I should^ say that the ques- 
ottly arises as to* the immoveable 
pl?b]p6rfcy-— that when the gift is by a 
htllbaiid to his wife the same oonsidera- 
not apply and that she does not, 

^ take an absolute interest upon 

"4 1^ JijPiHtOct thlrfi there is a distinct and 
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binding rule of Hindu law tha^ unleea 
upon the language of the Will, although 
the word “ malik ” or “ malikatwa ” may 
be used, au express or an implied power 
of alienation can be taken as given to 
the widow, she only takes the limited 
interest of a childless Hindu widow. 

For this proposition the AppoHants 
rely upon the case of fihaba Tarini IMi 
V. Lai Sanyal (1) which followed 

the decision in the case of Kmn^ Behari 
i>Aw V. jPrm Chand Butt (2). 

1 ought to state that, admittedly, the 
case is not affected by the Hindu Wills 
Act, or by sec. 82 of the Indian Succes- 
sion Act. 

In the case of Bhaba Tarim Bebi 
V. Pmry Lai Sanyal (1) the law at 
p. 649 of the report is laid down as fol- 
lows : — “ If this stood alone ” “ this ” re- 
ferring to the words in the particular 
Will which the Judges were then cons- 
truing, — “and sec. 82 of the Indian 
Succession Act was not applicable to the 
case, then as the bequest (which in this 
respect follows the same rule as a gift) 
was one of immoveable property by the 
huslmnd to his wives, they would take a 
limited estate under the Dayabbaga. 
They would take the property without 
having any power to alienate it; and 
property over which they have not the 
power of alienation, cannot constitute 
their Stridhan, or absolute property (see 
Dayabhaga, Chapter IV, secs. 1, 18, 19 
and 23) and must on their death pass to 
the heirs of her husband (see Oolebrooke^s 
Digest, Bk. V, 616, commentary) : ”-h- 
and, later on, at p. 661, the samo view 
is further expressed in t^e foltOWis^ 

(1) 1C.W.N.57SJ S.aj.l4,».24 Osl 

646 (1897)* 

(2) I. u R. 6 Csl. 6W 
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Ea^titarain Bhaduw V . Kattayaki Dbbi. 

iMiaaif 0 Wc only wish to obserre^ 

with regard to those cases, that an im* 
{)ortant distinction, which is sometimes 
tost sight of, may reconcile the apparent 
oonfliet in some of them. The rule of 
Hindu law referred to above is based 
upon a text attributed to Narada cited in 
the Dayabhaga, Chapter IV, secs. 1, 23, 
and is limited to.thecaseof gift of inv 
moveable property to the wife, and^it is 
to this particular case that the decision in 
Koonj Bthari Dhnr v. Prem CJiand Butt 
(2) relates.” 

Taking thou the law to be that as 
stated in the oases I have mentioned, we 
have to ascertain, whether, upon the con- 
structlon of the Will, in this case — and 
accepting as a guide to that question of 
construction the law as laid down by the 
Privy Council in the cases of SrimuUp 
Sootjee Money Dame v. Benobundhoo 
Mulltck(3) and Skumsool liooda v, Shewuk- 
rain (4), an express or implied power of 
alienation can be regarded as given to 
the widow. If the gift had stopped at 
the words, “after my demise,” there 
would be considerable force in the argu- 
ment of Sir Criihth Evans, that an 
absolute interest was not conferred : but 
we must give some effect to the words 
that follow, “as exercised by myself.” 
Ownership as exercised by myself I What 
do these words mean? What was the 
nature of his ownership? It was an 
absolute ownership, and as incident to it, 
an absolute power of alienation ; and he 
confers upon his wife the same class of 
ownership, tliat is an ownership with 
power of alienation. In this view, which 


(2) 1. L. 

(3) C M. 


It. 5 Cal, 681 (1897). 

I. A. 526 at p. 550 (1857). 


I take to be the true one, she takes an 
absolute interest, an interest which, upon 
her death, devolved upon her heiiii, aikd( 
not upon the heirs of her late husband. 

We have been much pressed with a 
decision in the Bombay High Oourtun 
the case of liari Lai Pran Lai v« fiai 
lieim (5), where the language used was 
somewhat similar to that in the present 
case. There the Court held that the widow 
only book a limited, and not an absolute, 
interest. Whilst entertaining the greatest 
respect for the decisions of that tribunal, 
they are not binding upon us and more- 
over the language of that Will is, in 
many respects, different from that in the 
present case. The whole of that ^yill is 
not set out in the report, and though no 
doubt these are the words “Just ^s I 
am the owner of the property at present, 
in the same way my wife, l^jjain is the 
owner,” those words were regarded by 
the Court as qualified by other provisions 
in the Will, provisions which we do not 
find in the Will now before ue. But even 
in that case, the learned Judges expressed 
doubt as to the conclusion at which they 
arrived. I am unable to regard that case 
as governing the present ; the two Wills 
are very different in their language and 
provisions. * 

Having; regard to the cironmstanoes of 
the testator in this case at the date of bis 
Will — he had no children and no near 
relatives — it is not improbable that he 
should, wish to give his wife , an absolilt^e^ 
interest in the property and in my OfiniM!' 
the language of his Will has done M 
The view taken by the Court is 

right, ;knd the appeal must be disxhistied 
with oosts, * 
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KAJlfAEAIN B^At)URI V. KAtfYAYNI D»BI. 

M;A<»PH«ti 80 N, J.— I am of the same 

opMon^ 

MiLtii J. — I am aleo of the same opinion. 

^ Appeal dismissed with costs. 

3. N. D. 

tCIVIL APPELLATE JURISDICTION. > 

Appeal tuom Appellate OnoBii 
No. 174 OF 1899. 

Eani Bhusan Roy Chow- 
DUURY, Decree-holder, 
Appellant, 

V. 

BaMA SUNDAUl DeBI, 
widow of Chandra Roy 
Chowdury, Judgment- 
debtor, Respondent. 

Costs--Order for costs in remand-m^er 
directing ‘ costs to abide residt ' — Execution for 
suck costs by sicccess^id party u'hen same not 
specified in •decree of Court below-— Itemandy 
materials necessary for ascertaining result of 
for purposes of awarding costs. 

Where an appellate Court after setting 
aMe the decree of the lowefi' Com% 
remanded ike case and the order as to costs 
provided ** costs will abide the restdt 

Held — That if the result of the remand 
was entirely in favour of the successful 
party entitled as a matter of course 

to the costs in question^ even if the decree 
of the lower Court after remark did not 
tm^in any such direction. 

» 1%(U the only materials that should be 
plaeed before the Gowti to determine the 
* ef the remand are tjbi judgment and 

made in this case. ^ 

Ufete an appeal, preferred on the 
17^ ^ May 1899, against the order of 
i. Esq., District Judge of Zillah 
<iated the 4th of February 


Banerjee, J. 
Stevens, J. 
1899. 

18, December. 


US 


1 899, aRirmiiig the order^of Baba Bajendra 
Coomar Bose, Sul>ordinato Judge, 4iid 
(>ourt of that district, dated the 14th of 
October 1898. 

The facts of the case appear from the 
judgment. 

Babu Sharat Chandra Roy Chowdhury 
for the Appellant. 

Babu Upendra Nath Mitra for the 
Respondent. 

The Judgment the Couht was as 
follows : — 

In this appeal which arises out of an 
application for execution of decree made 
by the Appellant, the only question that 
arises for consideration is whether the 
decree for costs which the Appellant seeks 
to enforce is capable of executioh. 

The decree is a decree of the Appellate 
Court by which a preliminary decree for 
partition made by the first Court was set 
aside and the case was remanded for trial 
on the merits ; and the order as to costs 
was in these terms, namely, that “costs 
will abide the result.” The amount of 
the costs of the Appellate ('’ourt is specified 
in the decree, but the order being that 
costs will abide the result the decree 
necessarily left it undetermined as to which 
party was to pay those costs and which 
party was to receive them. The Courts 
below have held that this indefiniteness 
in the decree as to costs makes it In* 
capable of execution. 

The learned vakil for the Appellant 
.contends that though the order was 
indefinite when first made, it has been 
rendered definite by the result of the 
remand \ and as that r^uH has been 
entirely in the Appellant^ Isvemr be is 
entitled to recover the eoehiln^qtMMion* 
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Wd have come ^ the opinion, though 
not without some hesitation, that this 
contention of the Appellant is correct. 
The decree of the Appellate Courti from 
the nature of the order made as to costs, 
could not have been more definite than it 
is. The only question is whether it was 
absolutely necessary for the Appellant to 
have the matter rendered explicitly definite 
when the case was disposed of by ^ the 
first Court after remand. That he might 
have asked that Court when it disposed 
of the case after remand to make some 
express order with reference to the costs 
of the Appellate Court is not disputed ; 
but what the learned vakil for the Appel- 
lant in effect urges is that though that 
might have been done, yet it was not 
absolutely necessary for the Appellant to 
do that, and that he would be entitled to 
the relief he now asks for if he could 
show that the result of the remand %as 
entirely in bis favour, and that he is 
therefore entitled as a matter of coarse 
to the costs in question. If the Appellate 
Court in its order for costs had left it to 
the discretion of the first Court to apporr 
tion the costs in such manner as it 
thought proper, the Appellant could not 
have succeeded in his present contention, 
because he did not ask the first Court to 
exercise its discretion and to apportion 
the costs on the result of the remand. 
But the Appellate Court left no such 
discretion to the first Court. It cannot, 
therefore, be said that it was absolutely 
necessaiy for the Appellant to have the 
matter definitely stated in the decree of 
the first Court. But here the question 
arises whether the result of the remand 
has been entirely in favour of the Appel- 
lant as the Appellant contends.. Upon 


this question the materials placed before 
the Court are not sufficient to enable it 
to arrive at any decision ; and m it was 
the Appellant's fault that full and^req^ 
materials wore not placed before the 
Court, we think that though he is 
entitled to succeed upon his contention 
that the decree is not incapable of execu- 
tion and may ask us to remand the case 
the remand must be in terms as to costs. 
We think it right that the Appellant 
should pay all the costs that have been 
thrown away, namely, the costs in the 
first Court and the costs in this appeal, 
the lower Appellate Court not having 
made any order for costs. We would add 
that the only materials which it woiUd be 
allowable to the Appellant to place before 
the Court in order that it may come to a 
decision upon the question whether the 
result of the remand wm entirely in his 
favour are the judgments and decrees 
made in the case. 

The result Is that the order of the 
lower Appellate Court will be set aside 
and the case sent back to that Court in 
order that it may dispose of the appeal 
after determining the question we have 
indicated upon the materials just referred 
to. The Appellant will. have an oppor- 
tunity of placing those materials before 
the lower Appellate Court ; but it will be 
a condition precedent to this rema^ 
taking effect that the Appellant should 
pay to the Bespotident his costs in thll 
and the first Court. 

We assess the bearing fee in this Cbmt 
at one gold n^ohur. 

Caw 

J. % B. 
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{OBlimtAL BBVISIOHAL JURISDICTION.] 

Ebv. No. 433 of 1899. 

Parmbshwah Singh, 
PfUNStP, J. Petitioner, 

HlLIi, J. V. 

1899, Emprbbs, on the prosecution 
14, July. of W, A, Cox, Opposite 
j PArty. 

Indian Pened Code (Act XLV of 1860\ 
$ec8* HS^ 379 — Undawfid cLmmUy and ilmft 
— Property in crop grown on anothede land 
on contract to pay latter a certain mm for 
the crop when grown — Rmnmal of enck crop 
hy aimer of land. 

An Indigo Planter agreed with some 
evliivaiors that the former wo%dd grow 
rice on their land at his own expense and 
take the^ whole crop paying them Ss, 16 
for eaxh bigha. The owners of the land 
cut and carried away the crop so gi*own : 

Held — ITtat, on the agreement the crop 
remained the* pfi operty of ike oumers of 
the land*v)hich the factory nm'ely agreed 
to purchase^ and iHat a removal of the 
crop did not constitute theft hut merely a 
breach of contract remediable in damages. 
As the acts did not amount to theft^ 
which was said to he the common object of 
the aceusedy conviction for being members of 
an unlawful assembly cannot stand, 

Tbis waya rule, granted on the 8th of 
June 1899, against an order of the Deputy 
Magistrate of Motibari, dated the 8th of 
Februai^ 1899, which order was minified 
on spi^eal by the Sessions Judge of Satan 
Otl the 14th of April 1899. 

Petitioner, Parmeebwar Singh, 
some lands which he used for the 
growing Indigo for a factory. 
Vlie hAiffO crop having failed, the 

nnd the party with whom 
be tmd peviously agreed to grow 


WMKIiY KOTKS, 

Indigo on his land, turned their attention 
to using the lands for other purposes. 
The first proposal made by Mr, Cox, the 
Indigo Planter, was that the tensi|its, that 
is to say, the accused and others, should 
plant rice and give the factory half the 
produce ; and then the factory would pay 
the tenants the full rate as allowed for 
Indigo, that is, Rs. 16 per bigha. The 
tenants were unable to accept these terms 
as they had no seed or money for the 
purpose of cultivation. Thereupon they 
agreed that Mr. Cox would plant rice on 
the land, at the expense of the factory, 
and take the whole crop paying tliem 
lls. 16 a bigha. After this Mr. Cox had 
the land ploughed and transplanted with 
paddy and had the field irrigated when it 
required water. Then on the 25th of 
November 1899 the accused Parmeshwar 
and another TTgar Singh with other 
miyats came to the land and had the 
paddy forcibly cut and taken away by 
their coolies. 

Upon these facts the Petitioner and 
ITgar Singh were prosecuted and tried by 
the Deputy Magistrate of Motibari who, 
on the 8th of February 1899, convicted 
the two accused of offences under secs. 
143 and 379 of the Indian Penal Code 
and sentenced each of them to undergo 
rigorous imprisonment for one month 
and to pay a fine of Bs, 100, and in 
default to undergo rigorous imprisonment 
for a further period of one month. 

On appeal to the Sessions Judge of 
Sarun, that oflSoer, on the 14th of April 
1899, set aside the conviction and 
sentence of Ugar Singh and affirmed tbe 
conviction of the Petitioner, Parmeshwttr 
Singh, but altered the sentence to the 
term of imprisonment already undergone 
by him and a fiqe of Us, 900, 
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Pahmbswab Singh v. Ekpbbbs, 

Thereupon the Petitioner obtained the 
present rule. 

Bahm* Dasarathi SanyaZ and Lalshmi 
Narain Singh for the Petitioner. 

No one appeared to show cause. 

The following Judgment was delivered 
by the Court : — 

We think that the Sessions Judge has 
misapprehended the position of the par- 
ties, and the conviction and sentence 
passed against the Petitioners for theft 
cannot consequently be sustained. 

There appears to have been some agree- 
ment between the parties in regard to 
cultivation and the crop raised on certain 
lands. The lands were admittedly the 
lands of the accused and they had 
been used by the accused for the purposes 
of growing Indigo for a factory. The 
indigo crop having failed, the parties 
naturally turned their attention to using 
the lands for other purposes. Mr. Cox, 
the indigo planter, explains that the first 
proposal was that the tenants, that is to 
say, the accused and others, should plant 
rice and give the factory half the produce, 
and then the factory would pay the ten- 
ants the full rate as allowed for indigo, 
that is, Rs. 16 per higha. The tenants 
were unable to accept these terms 
as they had no seed or money for the 
purposes of cultivation. Thereupon they 
agreed that Mr. Cox would plant rice on 
the land, at the factory expense, and take 
the whole crop paying them Bs. 16 a 
bigha. It seems to us that on this agree- 
ment the crop remained the property of 
the tenants as grown on their lands and 
the factory agreed paying the tenants 
Rs. 16 per higha for it ; and if it should 
so happen that the tenants cut and carried 


away the crop, they would not be guilty 
of theft, though a suit would lie for 
damages for breach of contract 
crop, as we understand it, was the {n*o* 
perty of the accused, which the factory 
agreed to purchase at Rs, 16 per higl^. 

Wo therefore think that the conviction 
and sentence must be set aside, and we 
direct that the fine, if paid, be refunded. 

The conviction under sec, 4 43 will also 
be sot aside, as the common object of the 
assembly was stated to have been theft, 
which, as has already been stated, could 
not, under the circumstances, have been 
committed. 

Rule made absolute ; conviction set aside. 

H. P. 0. 


[CRIMINAL RE VISIONAL JURISDICTION,] 

Rbv, No. 698 op 1899. 


Pbinsbp, J. 
Stanley, J. 
1899. 

30, November. 


"Panchu^Sinoh alias 

PUNCHANAN glNGH, 

♦ Petitioner, 

V, 

Umou Mahomed Sheikh, 
- Opposite Party. 


Code of Criminal Procedure {Act V of 
1898), secs. J^7 — Dismissal of complaint 

in the absence of complainant in a summons 
case — Acquittal of one of two accused wkb 
alone was preserd — Revival of proceedingis by 
siiperibr Magistrate, order for, agOinsf aibsmt 
accused. 


Dismissal of a case and the aegiuiiitd 
of one of two accused under see. 

C. Cr. P., on the ground of eornptaum^ 
absence and purporting to be a termi$us$ild9l 
of all proceedings relating to tAal 
will operate also against a e(HmM0 liribMk 
attendance could not becbtmmdmti^itge^^ 
whom the trial did notproee^ #41# 
can be passed under sec, 4$7 setting stride 



347 


tofr tHl CALOUl^A iteSXlr KOtBS. 


Paitohu Singh v. Umor Mahohrd Shbikh. 

thA of(#er and directing the case to be pro- 
ceeded with against the absent accused. 

This was a rule, issued on the 19th 
of September 1899, against an order of 
J. N, Gupta, Esq., District Magistrate of 
Maldabf dated the 8th August 1899* 

Babu Tarak Nath Chahubarty for the 
Petitioner. 

No one appeared to show cause. 

The facts of the case, so far as they 
are material to this report, appear from 
the judgment. 

The JuDGMBNT OF THE CouRT was as 
follows ; — , 

There were two persons, Enayetullah 
and Panchu, accused in the case with 
criminal trespass and theft. The attend- 
ance of Panchu could not bo obtained and 
the trial proceeded against Enayetullah. 
The complainant being absent, the Magis- 
trate under sec. 247, C. Cr. P., dismissed 
the case and acquitted Enayetullah. He 
did not acquit Panchu because Panchu 
had never been before him but never- 
theless he dismissed the case ” by which, 
we K understand, he desired to terminate 
all proceedings relating to that matter in 
his Court. 

The District Magistrate, however, has 
considered that the order under sec. 247 
dismissing the case should be set aside 
and the case proceeded with as against 
Fanehu. We are not aware of any 
at^thority for this order. It is not an ' 
order that could properly be passed under 
tm* 437, C. Cr. P. We accordingly direct 
tlukt order be set aside and that no 
i linger" proceedings be taken in respect 

Order set aside. 


[CRIMINAL HEVISIONAL JORISDICTIOH. J 

Rev. No. 781 of 1899. 


PmxsBP, J. 
Stanley, 
1900. 

11, January. 


Thakvr Tewary, 
Petitioner, 

V, 

The Qubbn-Emprbss, 
Opposite Party. 


Penal Code (Act XLV of sec, ^11 — 
Fahe report by a police-officer — Criminal Fro- 
cedure Code (Act V of 1898\ sec, 195-^ 
Sanction* 


Where a police-officer made a fahe 
report regarding a ceftain offence^ which 
the Magistrate founds after hearing the 
evidence^ to be false, and thereupon sanc- 
tion was given for the prosecution of the 
police-officer tmder sec, 211, I, P. C, : 

Held — Tfuit it could not be said that 
the police-officer instituted or caused to he 
instituted any criminal proceedings against 
any person and therefore the sanction for 
the prosecution of the police-officer under 
sec, 211, /, P, C,, was bad in law. 

This was a rule, issued on the 7th of 
November 1899, against the order of the 
Sub-Divisional Magistrate of Hajipur, 
dated the 6 th of September 1899, sanc- 
tioning the prosecution of the Petitioner 
under sec. 211, I. P, C. 

The facts of the case appear from** the 
judgment. 

Mr, mil, Mr, P, L. Roy and Babu 
Cham Chandra Chose for the Petitioner. 

No one appeared to show cause. 


The Judgment of tee Court was as 
follows ; — 

This is a matter relating to a sanction 
under sec* 195, C. Cr. P., granted in refer- 
ence to a prosecution under sec. 2il, I 
P. C. The Petitioner is a Sub-Inspector 


HR a 
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of Police and the offence imputed to him 
consists in his making a false report re- 
garding a certain offence which the Magis- 
trate found, after hearing the evidence, ^as 
a false case. Now, the question we have 
to decide on this rule is whether, on 
these facts, the Sub-Inspector could be 
convicted under sec. 211, I. P. C. We 
are inclined to think that it cannot be 
properly said that he instituted or ‘caused 
to be instituted any criminal proceedings 
against any person. What he did was, 
as found by* the Magistrate, to make a 
coloured or false report that a certain 
offence investigated by him was proved 
and that he did so, it was said, corruptly. 
Whether the Petitioner should be pro- 
secuted for any other offence under the 
Indian Penal Code, it is not for us, in the 
proceedings now before us, to say, for, no 
one appears against this rule and, there- 
fore, the only question that we have to 
decide is what orders should be passed in 
respect of this particular sanction. We 
do not mean to say that we have not the 
power ourselves to grant any sanction 
that may seem proper under sec. 195, 
C. Cr. P,, but it has been held on more 
than one occasion that, unless an applica- 
tion for such sanction is made — and 
there is no application for such sanction 
in this case — no such order can properly 
be made. We accordingly set aside the 
order for the prosecution under sec. 211, 
I. P. C., because in our opinion the facts 
stated do not amount to that offence. 
Whether they amount to any other 
offence, it is not for us to express any 
opinion eac paHe. The rule will be made 
absolute. 

JSufe made absolute. 

S. C. S. 


[CRIMINAL APPELLATE JtlBlSOlCTldKO 

Appeal No. 4 of 1899. 


Prinsbp, J. 

. SlANLBY, J. 
1900. 

22, January. 


^ Deputy 

Bbmbmbrakobb on 
behalf of the Govern- 
ment of Belial, 
Appellant^ 

V. 

Sbnyat Ali and Amjad 
, Alt, Eespondents. 


Bengal Municipal Act* {III of IBSJ^ B. O'.), 
secs. 156 — Feri'g-- Unlicensed boat — Tioo* 

mile limit — Wrongful restraint — Pemd Code 
(Act XLV of 1860 J, sec. m* 


Undet* sec, 155 of the Bengal Municipal 
Act the farmer of a ferrg has a monopoly 
to a distance of two miles from his ferry 
hut has no mght to interfere with a boat 
plying between one point beyond the tv} 0 - 
mile limit and anJbther point within the 
said limit. 


A ferryman has, under no cw^mstances% 
auihoHty to demand tolls fi^m pei^sons 
who are merely passenger's in an ttnlicmsed 


* Skc. 152. — No person shall be liable to pay 
any toll for crossing any river or stream at or 
near a Municipal ferry, unless he avails hinfself 
of the means provided by the Commisskmera 
for crossing such river or stream. 

155.— No person shall keep ferry-boat 
for the purpose of plying for hire within a dis- 
tance of«two miles above or below any Municipal 
ferry without the previous sanction, of the Om« 
missioners, if he plies within the limits 0 I the 
Municipality, of the Magistrate of the Pistriet, 
if without such limits, or of the Ma^tarate of 
the District and the Commissioners, if one of the 
two banks between which he plies is witUkl, and 
the other bankets without, such Umits. 

This section shall not apply to kny private 
terry which may be In existence at .thOeomf 
mencemeut of Uiis Act* 

> 3»c. 166.— Whoever heaps A eon^ 

taat^ to the provisions of the last precniing 
Section, shall be liable to a 6ne not exCfMHttng 
Aliy rupees, Ae.| Ac. 



tob. t,] THfi CAiiCtJ'prA wisfeiclt iroHas. S40j 

DaiPtrrY L^ai« Bemembrancbk v. Sbnyay An. 


boiUt ; the reniedy lies unSer see* 156 against 
the person who keeps the ferry boat noiihout 
license. 

This was an appeal, preferred on the 
37th of November 1899, against the order 
of the District Magistrate of Cliittagoqg, 
dated the 10th August 1899, setting aside 
the order of the Assistant Magistrate of 
Chittagong, dated the 17th of July 1899. 

The facts of the case %ippear from tfie 
judgment. 

The Deputy Legal JRememh'ancei* {Mr, 
Gordon Leith) for the Crown. 

The facts of the case material to this 
report are shortly these : — Certain persons 
were . travelling by sampan in a khal^ 
which flows into the Kurnfuli river. 
On that river there is a Municipal ferry 
plying in the neighbourhood of that Jdkal, 
Complaint^ was made to the Magistrate 
by some passengers iu a boat going 
through that hhal and after entering 
the Kurnfuli river crossing over to the 
opposite side, that they had been stopped 
by the servants of the ferrymen and been 
made to pay toll under the Bengal 
Municipal Act as if they had crossed that 
ipver in a Municipal ferry-boat. 

This case was tried by th^ Assistant 
Magistrate of Chittagong, and a question 
was raised as to whether the terms of 
sec. 155 of the Bengal Municipal Act (III 
of 1884, B. C.) in regard to the limits of 
tlie ferry would apply to passengers going 
feom a distance of more than two miles 
through the khal intc^ttjhe river so as to 
Oonvey them to the opposite bank. For 
the defence it was contended that the 
passengers bad entered the boat within 
tifS railee from the mouth of the khal^ 

' were, therefore, within the terms of 
155 of the Act, and that the servants 


of the Municipal ferrymen were justified 
in doing what they did and were not 
guilty of any offence. The Assistant 
Magistrate, however, held on the evidence 
that the passengers had entered the boat 
beyond the limits of two miles, that 
therefore they would not come within 
the terms of the Municipal Act and 
consequently the demanding and obtain; 
ing* payment of tolls from them by the 
servants of the Municipal ferrymen and 
their detention until such payments were 
made constituted the offence of wrongful 
restraint under sec. 311 of the Penal Code 
and he convicted the servants of that 
offence and seiitonood thorn to pay a fline. 

^ On appeal the District Magistrate hold 
that he was bound to follow a judgment 
in a precisely similar case, delivered by 
the Sessions Judge in which that oflicer 
had held that the crossing of the bar of 
the mouth of the khal so as to enter the 
Kurnfuli river and to land passengers 
on the opposite bank constituted a breach 
of the Municipal Act. He accordingly 
sot aside the conviction and sentence. 

Thereupon this appeal was preferred 
by the Local Government against the 
order of acquittal passed by the District 
Magistrate. 

The Judgment of the Coubt was as 
follows : — 

The matters, raised for our determination 
in this appeal, relate to the construction 
of the sections regarding Munipipal ferries 
contained iu the Bengal Municipal Act. 
Certain persons were travelling by sampem 
in a khal which flows into the Kurnfuli 
river. On that river, there is a Munietpal 
ferry plying iu the neighbourhood of 
that khal* Coui|^laiutf was Uiade to the 
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Magistrate by some passengers in a boat 
through that X:Aal and» after entering 
the Kurufiili river, landing them on the 
opposite side, that they had been stopped 
by the servants of the ferrymen and 
been made to pay tolls under the Munici- 
pal Act as if they had crossed that river 
in a Municipal ferry-boat. 

There was some argument before the 
Assistant Magistrate, who held the trial, 
whether the terms of sec. 155 of the 
Municipal Act in regard to the limits of 
the ferry would apply to passengers going 
from a distance of more than two miles 
through the &/ial into the river so as to 
convey them to the opposite bank. 
For the defence, it was contended that 
the passengers had entered that hodt 
within two miles from the mouth of the 
i/uil and were, therefore, within the terms 
of sec. 155. The Assistant Magistrate, 
however, held on the evidence that the 
passengers had entered the boat beyond 
the limits of two miles, that, therefore, 
they would not come within the terms of 
the Municipal Act and that consequently 
the demanding and obtaining payment of 
tolls from them by the servants of the 
Municipal ferrymen and their detention 
until such payments were made constituted 
the offence of wrongful restraint of which 
he accordingly convicted the servants and 
sentenced them to a fine. 

On appeal, the District Magistrate held 
that he was bound to follow a judgment 
in a precisely similar case delivered by 
the Sessions Judge in which that officer 
had held that the crossing of the bar of 
the mouth of the JtAal so as to enter the 
Kurnfuli river and to land passengers^onT 
the opposite bank constituted a breach of 
the Municipal Act. He accordingly set 
aside the oonvictiou and sentence* 


An appeal has Been made by the Local 
Government against the order of acquittal* 
Now, in regard to the merits of the case, 
wo may at once say that the ferrymen 
under no circumstances had authority to 
demand tolls from these persons who 
were merely passengers in an unlicensed 
boat. The remedy is provided by sec. 156 
of the Municipal Act against the person 
who keeps a ferfy-boat without license 
plying within the prescribed limits. The 
conviction and sentence were therefore 
proper and must be restored. 

But as a part of this case we have been 
asked to consider whether the Magistrate 
is right in adopting as a matter of law 
the precedent of a judgment of the 
Sessions J udge in a former case, that is 
to say, whether the mere crossing tho bar 
of the AAal leading into tho limits of the 
Municipal ferry would constitute a breach 
of the Act. We are of opinion that the 
view, expressed by the learned Sessions 
Judge, is erroneous. The crossing of the 
bar of a stream so as to enter another 
stream would constitute no breach of 
secs. 165 and 156. A ferry, as we under- 
stand the meaning of that expression 
in tho Bengal Municipal Act, means thS 
exclusive nght to carry passenger aorosa 
a stream from one bank to the other 
on paymeht of certain prescribed tolls, 
and the object of sec, 166 appears to 
us to be to prevent the crossing of 
passengers from one bank of the river 
to tho opposite bank by» a boat plying 
for hire withoutf a license within the 
prescribed limits. On both grounds there^ 
fore the order of the Dist^t Magistrate 
on appeal setting aside tlie conviction 
and sentences is bad* The older ^ Ste 
Assistant Magistrate is restored# 

$4 C. S, dfipfiol uUaufed, 
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Rbv. 48 OF 1900. 


Pbinsbp, J. 
Stanley, J. 
1900. 

20, February. 


IflWAR Chundbb Raut, 
Petitioner, 

V, 

Kali Kumar Dass, 
Opposite Party. 


Criminal Procedure Code {Act V of lS^)y 
eecs, 256^ 257 — Cross-examination^ right of. 


When, after the charge was drawn, the 
accused claimed the Hght to have the 
medical officer re-summoned for the purpose 
of cross-examination, and the Magistrate 
refused to allow process except on payment 
of fees /or his attendance, and the Magis- 
trate in his explanation to the High . Court 
said that the accused had the opportunity 
to Cl Qss-examinc the witness immediately 
after his examination-in-chief was concluded 
hut that he had declined to do so : 


Held — That under the terms of sec, 256, 
Cr. P. C,, 0 the acciBsed was entiUfd to claim 
this as a mattei^ of light and that sec, 257, 
Cr, P. C., did not apply to the present 


case. 


This Wtos a rule, issued on the 18th of 
January 1900, against the order of an 
Hony. Magistrate of Narainguuge, dated 
the 14th of December 1899, ^hich order 
was on appeal affirmed by the District 
Magistrate of Dacca on the 29th of 
December 1899. 

Mr. P. L. Roy and Bcdm Crija Pro- 
mnno Roy Chaudhuri for the Petitioner. 


The Judgment of the Court was as 
follows ; — ^ 

The rule must bew .made absolute. 
After the charge was drawn, the Peti- 
tioner who was the accused in the case 
elainied the right to have the medical 
Ofltfoei? resummoned for the purposes of 
oross-eEamination. The Magistrate re- 


fused to allow process to the medical 
officer except on payment of fees for his 
attendance and, in the explanation which 
he has since submitted iii answer to the 
rule, he states that the accused had an 
opportunity to cross-examine the medical 
officer immediately after his examination- 
in-chief was concluded, but that ho de- 
clined to do so. The Magistrate, there- 
fore, thinks that the accused was not 
entitled to a process for the purpose of 
obtaining the cross-examination. 

Under the terms of sec. 256, C. Cr. P., 
the Petitioner was entitled to claim this 
as a matter of right. Tt is only under 
sec. 257, which does not apply to the 
present case, that an order such as the 
Magistrate has passed could have been 
made. The conviction and sentence are, 
therefore, set aside, and the Magistrate 
is directed to allow process to be issued 
for the attendance of the medical officer 
for the purposes of cross-examination, and 
after such cross-examination he should 
allow the accused to summon such wit- 
nesses as he may desire to have examined 
for his defence and then proceed to decide 
the case on the evidence on the record. 

S. C. S. Rule made ahmluitp 


[CRIMINAL RE VISIONAL JURISDICTION.] 

Rev. No. 102 of 1600. 


Prinsep, J. 
Stanley, J. 
1900, 

20, February. 


In the matter of Mouli 
Durei, Complainant, 
Petitioner, 

V, 

Nauranoi Lall, Ac- 
cused, Opposite 
Party. 


Criminal Procedure Code {Act Yof tB 2 B\ 
secs. 167, 169, re- 


port-- Judicial proceeding^tndian Penal Code 
{Act JtlV of 1800), sec, 2fl 
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An enquiry can he made under eec, 169^ 
C* Gr. P., only on a report ntbmitied 
mihin the tei^is of see. 167. 

Where the Petitioner laid information 
to the Police charging a certain person 
rdth cHminal Ireepass in his house to 
commit a particular offencd and the Police 
r^fmtfd that they did not believe the object 
v&as to commit the offence stated^ but timt 
they View's not disinclined to heUeve the 
charge of trespass^ wha^eupon the Magis- 
trate called upon the Petitioner to prove 
his case, and the lattef* appeared and 
dedined to take any further* proceedings. 
The Magistrate then took evidence and 
directed the prosecution of the Peiitionei* 
under sec, ^11, L P. C. : 

Held-— 7%a< ihei^e was no judicial jkw*o- 
ceeding hefoi*e the Magistrate and the order 
under sec, J/76, C, Cr. P., directing the 
prosecution of the Petitioner had. 

That sec, 169, C, Cr, P,, had no appli- 
cation to the present case. 

This was a rule, issued on the 31st 
January 1900, against the order of the 
Deputy Magistrate of Madhipnra, dated 
the 25th of November 1899, an applica- 
tion for a reference which order to the 
High Court for revision was rejected by 
the Sessions Judge Bhagulpore on the 
3rd January 1900. 

The facts of the case appear from the 
judgment. 

Mr. P. L. Soy and JSabu Dasarathi 
Sanyal for the Petitioner* 

The JuDOMENT OF TOE CouRT was as 
follows ; — 

The Petitioner laid information to the 
Police cliarging a certain person with 
criminal trespass in his house with intent 


to have improper intercourse with ovp of 
the female inmates thereof. The Police 
reported that they did not believe the 
object stated but that they were not 
disinclined to believe the charge of tres*^ 
pass. The Magistrate thereupon called 
u^n the complainant to prove his case. 
The complainant appeared and desired to 
take no further proceedings, as, be said, 
that his witnesses would not give evi- 
dence on his behalf. The Magistrate has 
nevertheless persisted in taking evidence 
and, in the end, he has directed the , 
prosecution of the complainant under 
sec. 211, I. P. C., for making a false 
complaint. 

On an application to us, a rule has 
been granted because primd facie it 
appeared that an order should ^not have 
been passed under sec. 476, C, Cr. P,, 
inasmuch as there was no judicial proceed- 
ing then before the Magistrate, The 
Magistrate in bis explanation points out 
that bis proceedings were judicial and 
were taken under sec. 159, C, Cr. P. 
Wo have no doubt that sec. 159 does not 
apply to the present case. An enquiiy 
cam be made under sec. 169 only on a 
report submitted within the terms of 
sec* 157, and the police-report made- in 
this matter is not of that description. 
We are, therefore, of opinion that as 
there was no judicial proceeding before 
the Magistrate, the order under see. 476 
directing the prosecution <rf the Petitfonet 
was bad* We have taken into ocmndderar 
tfon the facts relating to oM 

are of opinion that no further pro- 
ceedings shorfQl be taken, i^e order under 
slo. 476 being set aside# 

^ Side iHude ubs(dutitf 

' S. <?. a 
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oesBor. That sec. 539, C. P. C., was a 
special provision based on Sir Samuel 
Bomilly’s Act, the only difference being 
that under the latter the procedure was 
summary and that there was no quali6ca- 
tion as to who the persons were that were 
authorised to file the petition therein 
contemplated. That sec. 639, 0. P. C., 
was introduced for the purpose of safe- 
guarding a trustee against unnecessary 
suits by a member of the public. He cited 
Lakshmandat Parashram v. Oqnpatrav 
Krishna (2), Kazt Ilassan v. Sagun BaU 
hrishna (3), Vishvanaih Gohind Dashmane 
▼. Bmahhat (4), Miya ValiuUa v. Sayed 
Bava (6) and Wajid Alt v. Dinat-ullah 
(6), and said that the true ratio of the 
section had b^en pointed out by Banerjee, 
J., in Sajedur Raja v, Oour Mohun 
Dan (1) at p. 425. 

Mr. Chatterji^ in reply, cited Jan Ali 
T. Ram Nath Mund>al (7) And Ntii Rama 
y. Venhatacharulu (8) and drew attention 
to ' para. 24 of the plaint submitting 
that the allegations contained in it 
brought this case within the decisions 
cited by him. He further submitted that 
the Bombay decisions went far beyond 
the plain meaning of the section. 

TheJuDGMBNT OF iTHB CouRT was as 
follows ; — , 

Bodillt, J. — The case must proceed 
in spite of the preliminary objection. 
However I do not think that the point is 
entirely free from doubt, but I must 

(1) I.L. R. 24 Cal. 418, 425 (1897). 

(2) I. L. B. 8 Bom. 365 (1884). 

(8) I. L. R. 24 Bom. 170 (1899). 

( 4 ) I. L. R. 15 Bom. 148 (1890). 

(6) L L. K 22 Bom. 496 (1896). 

(6) L L. R. 6 All. 31 (1886). 

(7) \ UR. 8 Oal. 32 (1S81). 

(8) I. L. R. SajMad. 450 (1903). 


follow, in my opinion, the principle laid 
down by a large number of cases in the 
Bombay and the Allahabad Courts which 
have been cited to me and which deal 
with this section. The section is worded, 
as I said during the argument, in a very 
obscure manner, but it means, in my 
opinion, thki there must be some dispute 
in existence of such a public nature that 
the intervention of the Advooate-Generel 
is necessarjr to decide if and by whom 
a suit should be brought to establish 
public rights. 

In this regard I follow the words of 
Mr. Justice Banerjee, reported in Saj$dur 
Raja Ghowdhuri v. Oour Mohan Das (1), 
which are as follows : — “ This condition 
was imposed to prevent an indefinite 
number of reckless and harassing suits 
being brought against trustees by differ* 
ent persons interested in the trust. 
Where this condition is fulfilled, and the 
risk of harassing suits being brought 
against trustees is thus guarded against, 
there is no reason why suits brought 
under the section should be restricted in 
any other way.” 

This dispute is merely one between 
two entirely private parties, each claiming 
to exercise rights, as matwallis over wakf 
property and it is not a dispute of such 
a public nature as to bring It, in my 
opinion, within sec. 539 of the Civil Proce- 
dure Code, making it necessary that the 
sanction of the Advocate-General should 
be obtained. For these reasons I decide 
that the preliminary objection fails. 

Mr. J. N. Chatierjif Attorney for the 
Plaintiff. 

Mr. Satyendra Chunder Miiter^ At- 
torney for the Defendants. 

A. N. 0. 

(1) I. L. R. 24 Oal. 41 8 at p. 425 (1897)* 
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[CIVIL APPELLATE JDRISDICTION.li 

Appva& fbom Apfbllatb Dboreb 
No, 1750 OF 1901. 

BRBfh’, J. '' Kara Sunbar Majum- 
DAii;< Defendant No. 1, 

1 904f. Appellant, 

Heard; 29, July, ' v, 

JudgiAent, Basttkta Kumar Rot 

5, August; ‘ A ors.. Respondents. • 

Dehuttar — Words of dedication — Second 
appeod-^Ciinsttitction of document-^ Grounds, 

Where a document of title^ ahd which 
was the foundation of the whale of the 
PlainUf^s claim in the suit^ was mis- 
. construed by the lower Appellate Couit : 

‘ Held — That it was open to the High 
Court in second' appeal to interfere with 
the findings of the lower Appellate Court 
arrived at on a misinterpretation of the 
meaning of the passages of the document, 

Nawbut SiNdH V , Chutter Dhareb 
S iKGH (1) referred to. 

Where in a deed, of gift and dedication 
the following passage occurred : “ The 

1 ight and power of gift at e yours. I and 
my heirs shall have no liability^ claim or 
right : ” 

Held — That there was no absolute dedi- 
cation of the property to the idol so as to 
constitute the property covered by the same^ 
debuttar and inalienable. 

This was an appeal * preferred on the 
22hd August 1901, against the decree of 
P. MacBlaine, Esq., District Judge of 
Ztilah Pubna and Bogra, dated the 11th 
of June 1901, reversing that of Babu 
Mohendra Nath Mitter, Additional Sub- 
ordinate Judge of that district, dated 
the 16th of July 1900. 

The Plaintiff alleged the property in 

[t) 19W.R. 222(1873). 


suit to be debvtfnr and inalienable. 
The Defendant No. 2 had sold his share 
of the property to the Defendant No. 1 
in Asbin 1301, Amongst other reliefs 
Plain riff asked to have the sale set aside. 
The main question which arose in the 
case was wlrether the property was debut- 
tar and inalienable. The facts of the case 
clearly appear from the judgment. The 
question rested upon the construction of 
the danpaha executed by one, Krishna 
Mohan Sarrna Roy, in respect of the 
property in dispute in favour of his 
nuUher Siddessurree Debya and the W ills 
of Siddessiirree Debya, Alokhmoni Debya 
and Annapurna Debya. 

The material portion of the dnnpatra^ 
executed by Krishna Mohan Sarma Roy, 
was as follows : — 

To the feet of Sreejuta Mata SiddesBari Debya 
Thakurain of noble deeirea and worthy of 
supreme adoration. 

This danarpan-patra is executed by Krishna 
Mohan Sarma Koy ifi the yeail246 B. S., (twelve 
hundred forty-Hx) to the effect following : — 
That my purchased taluka 3 anna 16 gundas 
hissya all these pro- 

perties are in my pofeBession and eiijt>ymeut ; 
and I dedicate all these properties for the sheha 
(worshiy)) of the idol Lakbhmi Narain Chakra 
Bigraha installed by you, estimating the value 
thereof at Ils. 60. From to-day’s date you do 
own and hold all the properties mentioned in 
this danpatra and do ct>ntinue to perform the 
skeba .woisiiip) of the idol from the proceeds 
thereof after paying the sudder molguzari. The 
righ^ and power of gilt and sale are yours. 
I and my heirs shall have no liability, claim 
and right, if at any time any body should 
advance any claim, the same shah be null and 
void. To the above effect I execute ihe dan- 
arpan ptttra. Finis ; dated the 26th Kartic of 
the yeaj* mertioued above. 

Ti»e nmterial portion' of the Will of 
Siddessurree was as follows ;--r- 

To the worthy of supreme bliss. 

Sriuiaii Aiiuapurua Deb.Va, SrimatiABhagirathi 
Debya and Srimati Alokmoni Debya. 
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4 Will ia executed in the year 1255 B. S., to 
the effect following : — 

That a annas share of Kismut Pengna 
together with Chak Nal^ola 

I have been holding 

possession thereof 

Beside these a 3 annas 15 guucl.is share of 
Kisrnut Pasbngsewa and a 12 annas share of 

Ifismut Chak Pengna 

. . jama belonged to 

my son Sriman Krishna Mohan Uoy and he has 
endowed the same under a deed of gift for the 
services of the deity installed by me while 
holding possession of all these as also of my 
purchased properties, I have endowed these 
properties as devoUar for the services of the 
said deity and with the profits thereof I have 
been performing the services. [ am now in the 
last stage of my lif**, and there ia no certainty 
about my existence ; you are my three danghters- 
in-law and as such, while I am still alive, I 
appoint you sliehaits for the perfoinance of the 
services of the said sdeity in* proportion to the 
shares of all the endowed properties divided 
amongst you, you hold possession of all these 
properties iucludiiig the chakran land according 
to the shares specified below, get your names 
registered in the Collect orate and the seuundar’s 
seriihta as may be necessary, pay the iudder 
rent {malyuzari) and perform the services, and 
continue to enjoy them according to those 
shares. My sous, sons’ sous shall have no 
concern in these properties. Finis. 

Paragraph 2.~1 fix the shares in this way, 
you Annapurna Debi shall take a 6 annas share, 
you Bhagirathi Debi a 6 annas share, and ^ou 
Alokmoni Debi (torn) 5 annas share of all the 
properties described above, you shall hold 
,,,ppeDiiesaiop in proportion to these shares^ and 
, continue to perform the services. Betides, these 
. you shall hold in equal shares my own khanabari 
(homeatead) 6ari i.c., site of a tan6 ’purchased 
by me from Joy Nath Chakravati, the bart 
obtained in exchange from Jliaru Biswas, and 
ihe bari of the 8 annas 15 guudas share on the 
/ . (jUlegible) etst auf the khanabari» You shall be 
competent for tlie services of the deity to grant 
•ettlemenc of any of all these propertie other* 
wtee you shall have no right of alienation by 
gilt or sale you shall not be competent to 


appoint any one ee 
heirs. Finis. 

Paragraph 3.—: You shall pay |n proportion to 
the aforesaid shares, the swlderjama ol RSt 15-6 
annas 13 gundas 1 kara 1 krant (illegible) 
(Company’s Rs. 16-7 aunas in respect of (illegible) 
share of hiismut Fougna and Chak Nalkola 


None of you shall act in contravention of 
the provisions of this Will, and if you do, 
it shall not be rejected. If it becomes necessary 
to have recourse to a loan for. the performance 
of the sheva (services) of the deity or for 
defraying the daily and occasional expenses, you 
shall do so in proportion to the aforesaid shares, 
and manage the same. None of you shall be 
competent to give away or sell the services of 
the deity or the annual (illegible) lowagima as 
per schedule given below without the consent 
of the other, and even if you do so, it shall be 
null and void, to the above effect 1 exeoqte this 
Will. Finis, dated the 9 th Kartic, year as 
above. 

The Will of Alokhmoui Debja was as 
follows : — 

To 

The worthy of supreme bliss Srimutti Qour 
Sundari alias Parashmoni Debya, wife of Kashi 
Mohan Rai and mother of Raj Kumar, Kobo 
Kumar and Basauta Kumar Rai. 

This Will (is executed) in the year 1270, twelve 
hundred and seventy, to the effect following t 
I am in the last stage of my life ; besit^es, I 
have been so much prostrated with cholera, that 
myAife has been totally despaired of. It is now 
necessary for me, now that I am alive and 
conscious, to lay down rules regarding the 
management of my moveable and immoveable 
propertiep, the performsucc ql,..tho annual 
ceremonies, and^ for the carrying on satis- 
factory manner, of the , fihebff.., worship pf the 
,idol bakshmi Narayan. ,,,IIcither you 

.shall be competent to aqy np-t i*^,^P|( 5 :fiven« 
tion of the rules which are lajid Apuyg ^ 

ibis Will If in future, J or Any 

claim or demand in T^fpect ,*1^ 

shall he. rejected,, Fuwfc 
, 6th of Falgun. 

1.--Y0U MNi I 
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have been much pleased with your nursing and 
attendance. A 5 annas share obtained under 
the Will dated the 9th Kartic of the year 
1255 executed by my mother-in-law the late 
Siddheswari Debya of the dcbottar properties 
of the idol Laksbmi Narain Begraha Thiikur 
t.c., of the immoveable properties specified 
below, the same being treated as 16 annas, is 
my Bhehaiti interest I am owning and holding the 
same. The same together with (Vbher moveable 
properties covered by the said Will as well as 
the sfrid^an X . possess are entirely made over 
by me to you by this Will, and I do hereby 
agree that after my death, you will own and 
hold all the properties specified below and by 
getting your name published in the sudder and 
moffMil and by paying the rents and f revenue ? ) 
in respect of the said dehottar mehals, according 
to your own share you with your sons, sous’ sous 
and other heirs in succession, wdll continue to 
enjoy and appropriate the same, after performing 
with the profits, the skeba worship of the idol 
and the annual ceremonies, etc., according to 
your poll (turn). No right of alienation by gift 
or sale is conferred. Except making over the 
said properties to your heirs, you shall not be 
competent to appoint any person as shebait in 
respect thereof or to make any other person 
owner thereof in any way. You will be com- 
petent to carry out the survey and settlement 
of rents in respect of the dtboUar lands, to 
bring the same under cultivation and to let out 
the same ; to cancel and to confirm (the tenures) 
recorded as chahrani and to have a partition by 
metes and bounds effected with the co-sharers 
in respect of the dehottar lands. You l^iall not 
be competent to do any wasteful act. If you 
do BO it shall be void. Finis. 

Paragraph 2.-*A 5 annas 6 gundas 2 cowris 
2 krants share of the purchased tank on account 
of Baj Krishna Sarkar and the khanabari in- 
cluding the tank which are my nij property 
together with the buildings, the articles of wood, 
iron, brass, bell metal, copper, gold and silver, 
and those of wool and silk which I possess, are 
given to you by me. You will, in the aforesaid 
manner, hold possession of all the aforesaid pro- 
perties, nobody shall have any claim or demand 
or interest therein. Finis. 


The material portion of the Will of 
Annapurna Debya was as follows : — 

In the name of Gour Sundari Debya, wife of 
Kashi Mohan Rai. 

This Will is executed in the year 1272 B. 3., 
to the effect following : — 

A 6 annas share of aU 

the moveable and immoveable properties which 
are the dehottar properties of the idol Lakshmi 
Narain Bigraha Thaj^ur, specified at the foot 
(the Will) executed on the 9th of Kartic of the 
year 1256 by my mother-in-law the late Sid- 
dheswari Debya is my ahebaiti property. I have 
been owning and holding the same. I therefore 
of my own accord, and in my proper state of 
body and mind make over to you, by this Will, 
a moiety of the said share «.c., a 3 annns share. 
After my death, you will, in my own title be 
entitled to and hold possessipn of a 3 annas 
share being a moiety of my nij 6 annas share 
of all the properties specified below. Ton will, 
upon getting your name registered in the audder 
and moffasil according to (your) share, continue 
to enjoy and affpropriati^ the profits, by paying 
the rent (or revenue) in proportion to your 
share, and by carrying out according to your 
turn, the sheba worship and the annual cere- 
monies etc., of the idol Lakshmi Narayan. You 
shall not be competent to appoint any person as 
aficbait in respect of the said properties, to make 
any person owner thereof in any way or to give 
away or to sell the same, to any person, other 
than your heirs. You will have the absolute 
right to carry on the measurement, and the 
a8.ses3meut of rent in respect of the dehottar 
lauds and to let out the same and to bring the 
same under cultivation. You will be competent 
^to annul, confirm and alter the ohahran and 
otlier (tenures) which are recorded, as apper* 
taiuing thereto. You will be competent to have 
a partition by me es and bounds effected with 
jbhe co-sharers in respect of the devoUar mehal. 
Neither 1 nor you shall be competent to do any 
act in contravention of the terms of this Will. 
If in Tifture I or any of my heirs make any claim 
or demand in respect thereof, it shall be void. 
Finis, dated the 15th Sravan. 

Dr. Hash Dehart Ohaae^ Babu Oolap 
Chandra Sarkar and BahiPMohini M6ha/n 
Chuchti baity lot the Appellant. 

Babu Shyama Proiunna Mdjumdar for 
the Bespondents. 
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The JuDGMBNT OF TEE CouRT was as^fmother Siddessiiree Debja Thaknrain, 
follows : — reoiting that the properties had 

This suit was brought by the Plain tiff Iwheen dedicated to the idol it proceeds 
(Respondent) to set aside the sale of aiiftostate “From to-day*s date you do own 
share in certain property which the De-^^and liold all the properties mentioned in 
fondant No. 2 had sold to Defendant No.|||!^the daftpaira and do continue to perform 
1 in Aswin 1301. The Plaintiff’s allega-U the worship of the idol from the proceeds 
tion was that the property sold was a thereof after paying the sadar malgujari. 
share in property which was in- ^ The right and power of gift and sale 

alienable, and that therefore the sale*' are yours. I and my heirs shall have 
was invalid and conveyed, no rights to no liability, claim and right.” (This, it is 


the purchaser. He accordingly prayed 
for a decree declaring the land to be 
debuttar and inalienable, that the deed 
of sale was invalid and of no efiect, and 
that the Plaintiff was entitled as shebait 
to recover possession of the property in 
suit. There was a further prayer that 
an order which had been passed for the 
registration of the name of Defendant 
No. 1 as the owner of the properties 
should be set aside. 

The Defendant No. 1, who contested 
the suit, denied that the property sold 
was debuttar property or that there had 
ever been a valid dedication of the pro- 
perty as such. Other minor points in 
defence were taken, but the main question 
for decision in the case has all along been 
*whether the property in suit was a share 
in debuttar property, and whether there 
had ever been a valid dedication of the 
property. 

The Plaintiffs case was that in 1246 
Krishna Mohan Sarma Boy Executed a 
danarpan-patrcb or deed of gift and dedi- 
cation by which he dedicated various pro- 
perties set out therein, including lands 
held under various titles as well as a 
lakhiraj bari and jote, to the worship of 
the family idol Lakshmi Narayana. The 
deed was executed in favour of his 


to be observed, is the translation of the 
document by the translator of this 
Court). 

In the year 1*255 B. S., Siddessuree 
Debya executed a Will in which after 
reciting that she had been in possession 
of certain properties in her own right as 
well as 6f the properties dedicated to 
the idol by her son Krishna Mohan Roy, 
she goes on to say : “I have endowed all 
the properties as debuttar for the services 
of the said deity and wirh the proceeds 
thereof I have been performing the 
services.” She then appoints her three 
daughters as shehaiis of the idol for the 
performance of the services of the idol 
in proportion to the shares of all the 
properties divided among you,” and 
directs that they will get their names 
registered in the Collectorate, pay the 
rent, perform the services, and continue 
to enjoy the properties according to those 
shares.” In paragraph 2 she fixes the 
shares of her daughters as follows : To 
^ Annapurna Debi 6 annas share, to Bha- 
girathi Debi 5 annas share, and to 
Alokhmoui Debi 5 annas share. The 
document then provides : “ You shall J^e 
competent for the services of the deity 
to grant settlement of any of all these 
properties, otherwise you shall have no 
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right of alienation b; gift or sale. You 
■ball not be competent to appoint any 
one as shehait except your own heirs/^ 
And in tbe 4th paragraph the following 
passage occurs : If it becomes neces- 

sary to have recourse to a loati for the 
purpose of the sheha (services) of the 
deity or for defraying the daily an.d oc- 
casional expenses you shall do so in pro- 
portion to the aforesaid shares and 
manage the same.” A list of the mis- 
oellaueouB properties is attached to the 
Will, This includes a large ^huka^ and 
a napa (boat) with appiirtenanoes. 
These are strange articles with which to 
Ondow the Bh^baiU of an idol. As re- 
gards these articles in this list too there 
is the proviso, “ If God forbfd, atiy of 
these articles are required to be sold they 
ehall be taken in proportion to the above 
shares.’^ 

The three daughters of Siddessuree 
afterwards by different Wills left their 
shares, in defiance of the provisions of 
Siddessuree’s WjII, to various persons, 
none of whom were in fact their heirs at- 
Jaw, The final result of the various 
transfers is however that an eight annas 
share of the properties has come to 
Plaintiff and bis two brothers (Defendants 
Nos, 2 and 3) the male desceudauts of 
Alokbmotii| one of the daughters, and the 
other eight annas share has passed to 
Defendants Nos, 4 and 5, tbe male des- 
cendants of Bhagirathi, another daughter. 

' This, it is to be remarked, is the way 
in which the properties would have 
► passed by inheritance, supposing them to 
have remained purely secular. It is not 
' the way in which they would have passed 
if the povisiona of the Will of Siddes- 
Atirree bad been foliowod. 


The Subordinate Judge before whom 
the case was tried held that there was 
no absolute dedication of the property 
to the idol in the danpitra executed by 
Krishna Mohan, or in the Will executed 
by Siddessuree. The former document 
gave to Siddessuree power to sell or make 
a gift of the property. The Will divided 
the properties into three shares and dis- 
tributed them among the three daughters 
of the testatrix as ^heb iits. He further 
found that in the receipts given to the 
tenants the properties were never des- 
cribed as debiUtat' till 1290 (188.7) and 
the names of Gourhari (to whom the 
eight annas share now in possession of 
Plaintiff and Defendants Nos. 2 and 3 
originally passed under the Wills of 
Alokhtnoni and Annapurna) and after- 
wards the names of Defeud ants JiTos. 4 
and 5 were registered as “ proprietors ” 
and not as shebaiis. In the Ilevenue 
Cballaus and the Boad-cess returns the 
alleged shebdits are described as pro- 
prietors. He further held that “ there 
was no reliable evidence that the whole 
of the profits were devoted to the wor- 
ship of (the idol) ^Lakhi Narayan.’” He 
accordingly came to the conclusion, that 
the property in suit was not debuiiar 
property at all, and that tbe dedication 
was a mere pretence, and has had recourse 
to as the family w*as in debt and engaged 
in litigation at the time of the execution 
of t\\^danpatra. 

He further was of^qpiniou that as the 
widow of Defendant No, 2 was aliye the 
Plaintiff had nob sufficiently proved his 
title to bring the suit. 

"He accordingly dismissed the *^t 
with costs. 

The judgment, and deoree of 



THE CALCUTTA WEEKLY NOTES. .169 

Haba Sunbab Majumdab v, Basunta Kumab Boy. 


ordifrate Judge has been set aside by 
the District Judge on appeal and the suit 
of the Plaintiff has beeti decreed. De- 
^fendant No. 1 has appealed to this 
Court. 

The judgment of the District Judge 
is not easy to understand. The com- 
mencement certainly conveys the •im- 
pression that the inclination of the Judge 
was at first to support the decision of 
the Sub-Judge, for he arrives at the con- 
clusioiipthat Krishna Mohan was not free 
from pecuniary embarrassment at the time 
of executing the danpatra,** He seems 
however on a further examination of the 
danpatra to have discovered the names 
of *the idols (sic) Lakhi Narayan on the 
majgin of the document which he had 
not noticed at first and then to have 
entirely changed his view of the case. 
Later on in his judgment he arrives at a 
conclusion contrary to that previously 
stated, 'and remarks : I do not find any 
evidence to warrant the statement that 
the family was involved in debt and 
litigation at the time of the danpatra^ 

He next proceeds to interpret the mean- 
ing of the danpatra and the Will execut- 
ed bj Siddessuree and adopting a tran- 
slation of the Bengali words used direct- 
ly contrary to that of the Subordinate 
Judge he arrived at the conclusion that 
there was an absolute dedi^tion of the 
property to the service of the idol. He 
baa however wrongly interpreted Lakhi 
NaYayan to mean two idols whereas it 
clearly means one only. He accordingly 
held that the property in dispute was 
debuttar and as such inalienable, and 
that the sale by Defendant No. 2 to 
Defendant No. 1 transferred no right 
IB ;4he property to the latter. He there- 


fore gave the Plaintiff a decree for the 
full relief claimed. 

For the Appellant it has been urged 
that the learned District Judge has 
mistranslated and misunderstood the 
passages in the danarpan-patra executed 
by Krishna Mohan Sarma and the Will 
executed by Siddessuree Debya, that 
the Subordinate Judge translated them 
aright, that there was not an absolute 
dedication of the property to the idol, 
that the dedication was a mere pretence to 
save the property from being sold in satis- 
faction of the family debts, and that the 
subsequent conduct of the parties and 
the dispoaitjons under the Wills executed 
by the three daughters of Siddessuree 
leave no doubt that the property was 
in fact ta pass to the desceudaiits of 
Krishna Mohan and Siddessuree in the 
manner in which it would have passed 
under the Hindu law if there had^ been 
no dedication. 

On belialf of the Bespondent it has 
been urged on the authority of the case 
of Ifowbut Singh v. ChuiUr Dharee Singh 
(1), that as the District Judge has in* 
terpreted the meaning of passages in the 
document, none of which contain tech* 
uical words or phrases as to the meaning 
of which there could be any doubt^ It 
is not open to this Court in second ap 
peal to interfere with his finding so on 
the point. We are of opinion that the 
contention is unsound and that there 
is nothing in the ruling referred to 
which supports it. In that case it was 
held that this Court would not interfere 
in second appeal because of a mistake 
as to the ineautng of some portion of 
the evidence’ which was in writing if It 

(1) 19 W, B. 222(1873). 
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was connected with other evidence affect- 
ing its construction. The Judges, it 
may be observed, in their judgment in 
that sjyt are careful to say, The mis- 
construction of a document which is 
the foundation of a suit which is in the 
nature of a contract or a document of 
title is allowed to be a grouiid for special 
appeal.” The documents, which it is 
alleged on behalf of the Appellants that 
the District Judge has misconstrued, are 
documents of title and are the foundation 
of the whole of the Plaintiff’s claim in 
the suit. The passages as to which 
there is dispute are the most important 
for the construction of the documents. 
The objection cannot therefore be enter- 
tained. 

Now the passage as to which there is 
dispute in the danarpan^patra is as fol- 
lows : “ Danhikrir ihatyadhikar dpandr 

dmdr o dmd^ woi'uomr kono ddi dawd o 
shatyd thakilo nd.'^ The learned Subor- 
dinate Judge and the translator of this 
Court have translated it as follows: — 
“ The right and power of gift are yours. 
I and my heirs shall have no liability, 
claim or right.” There is as usual no 
punctuation in the passage in Bengali 
nor in fact in any part of the document. 
The District J udge, owing apparently to 
the absence of any punctuation, appears 
to have translated it as follows: — ^*ln 
the right and power of gift, you, I and 
my heirs shall have no liability, claim 
or right.” The learned pleader for the 
Respondent does not go so far as to say 
that the translation of the District 
Judge is right but contends that this 
Court la bound by it. We have no hesi- 
tation in holding that the translation is 
wrong and that we are not bound by it. 


The juxtaposition of the words supports 
the meaning given to them by the 
Subordinate Judge, and the passage as 
tanslated by the District Judge is hardly 
intelligible. We haye no doubt then . 
that under the danarpan-patra^ power 
of alienation was expressly given to Sid- 
dessurae Debya. There was not there- 
fore an absolute dedication of the pro- 
perty to the idol, so as to constitute the 
property oov^red by the same dehuttar 

and inalienable. w 

% 

The District Judge has held that the 
Subordinate Judge has erred in translating 
“ Nitya Noimittik ” in oontradistinotlon 
to ** Ishwar Sheba ” in the Will of Sid- 
dessure as referring to family expenses 
and has held that it must be taken to 
mean the daily expenses of the idol as 
opposed to the expenses at the time of 
the great festivals. The Subordinate 
Judge’s construction appeats however to 
have been based not on one isolated ~ 
passage in which the two expressions 
occur, but on the Will as a whole. In 
that document the testator first divides 
all the properties into 3 shares, which, 
we may observe, is inconsistent with 
their nature as d$buttar property, and 
then provides that after paying the rent 
and the expenses of the idol the daugh- 
ters are to enjoy the properties accor- 
ding to their s))ares. This provision for 
enjoyment supports the view that the 
occasional expenses referred to in the 
later passages were family expenses. We 
are unable therefore to agree with the 
District Judge that* the Subordinate 
Judge was in error in his translation of 
the words referred to in the document. 
Further we may add that in our opiniop 
the whole terms of the WiU| whioli 
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bequeathed in different shares to the 
daughters of the testator all the pro- 
perty, immoveable and moveable, of which 
she died possessed, and the subsequent 
dispositions of the properties by Will by 
her daughters, are entirely inconsistent 
with the view that there was an i^bso- 
lute dedication of the properties as 
debuttar. 

As we hold that the findings of the 
District Judge cannot be supported as 
regards the foundation of the title on 
which the Plaintiff has baaed his suit 
we are unable to confirm his judgment 
and decree. We accordingly set 
the judgment and decree of the District 
Judge and restore those of the Subor- 
dinate Judge, and decree the appeal with 
costs. 

S. *0. S. Appeal allowed, 

f r 

PRIVY COUNCIL. 

[Appeal pbom^knqal.] 

Debi Pbrshad 
(Jhowdhry and 
others, Plaintiffs, 
Appellants, 

V. 

Bani Badha 
Chowdhrain (since 
deceased) and 
others, Defendants, 
Bespondfents. 

Pedigree, proof of--ProhahiUty of claim 
^Evidence of relatives, value ofS:indu 
practice of teachitig hoys^ the names of an- 
eestore — Relationship no ground for disbeliev- 
ing rntness-^Ordinary caution only to he 
exerewd-^ Evidence of person who assists in 
the how estimated^-Eon-acceptance of 
epecifio emements, if ground for disbelieving 
mtneea generally. 


Lord Davbt. 

Lord Bobbrtson. 

Sir Arthur Wilson, 
1904. 

26, July 


E sought to prove a pedig^'ce which 
would establish his title as reversioner to 
a Hindu widow's estate. In it hi re- 
presented his grandfather as the 0*eat’ 
grandson of an agnatic relation of the 
last male holder, D and his family were 
well-known and well-settled in the district 
and D's grandfather in 1812 and his 
father in 1868 and 1885 publicly asserted 
their position as agnates in Court and 
were not contradicted. These circum- 
stances were pointed out as showing 
that D was not a claimant who dropped 
from the skies and the pedigree put for- 
ward by him could not he treated as in 
any high degree improbable, though D was 
still bound to prove it. 

To prove the pedigree, D adduced the 
evidence of some of his own kinsfolk which, 
the Judicial Committee held, were admis* 
sible in quality and derived special weight 
from the fact that Hindu boys are taught 
the names of their paternal and maternal 
ancestors up to the seventh (or even higher) 
degree as a matter of necessity. Such 
evidence, it was pointed out, could come 
only from D's relatives and would he of 
no value if it came from strangers, and 
so should not he treated with more than 
the ordinary caution with which testimony 
is sifted where sympathy with one side 
is to be taken for granted. 

Evidence of certain other witnesses, who 
were disbelieved because one of them was 
a relative of D and was assisting him 
in the case and the others were connected 
with this person by blood or service, was 
held to have been wrongly dealt with. Ji 
was shown that this person who had been 
found by the Court of first instance to 
be a very respectable zemindar of the 
district was conceivably supporting his 
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hinsman because he knew his cause to he 
Just, 

A witnesses testimony should not he 
held to he generally unirustwai thy where 
owing to caution on the part of the Court 
or inoLccuvacy on the part of the witness 
some specific statements made hy him have 
not been accepted. 

This is an appeal from a judgment 
and decree of a Division Bench composed 
of Rampinl and Wilkins, JJ., of the 
High Court of Judicature at Fort 
William in Bengal, dated the 13th Feb- 
ruary, 1900, which reversed a judgment 
and decree of the first Subordinate Judge 
of Bhagulpur, and dismissed with costs 
the suit of the Plaintiff. 

The Plaintiff, Debi Pershad Ohowdhry, 
sued as next reversioner to the Hira 
Bhatokher Estate expectant on the death 
of Rani Rad|ia Chowdhrain, for a declara- 
tion that certain alienations of the estate 
made by her, and more particularly a 
deed of gift executed by her on the 21st 
July 1895, in favour of the Respondents, 
Nanda Kishore and Ananta Kishore, 
would be inoperative as against the 
PlaintiflT after the said lady's death. The 
main question raised on the present ap- 
peal was whether or not the Plaintiff had 
proved that he was the next rf^versioner. 
On this point the Courts below diflfered ; 
the Subordinate Judge found the pedigree 
proved ; the High Court considered the 
evidence insufficient to establish the 
Plaintiff's right. 

The pedigree is set out in their Lord- 
ships’ judgment. 

The estate of Bharo Rher was orjgi- 
nally acquired by grant fyom the Emperor 
Johanglr Shah to two brothers, Hira 
Nand and Vidya Hand, upon whom the 


title and position of Chowdhry was con- 
ferred. The property in suit constituted 
the share taken by Ilira Nand on a parti- 
tion with his brother with accretions 
thereto ; and whether or not the property 
was strictly impartible, the eldest member 
of the family s<^emed to have been the 
Chowdhry, and, as such, to have held 
possession of the whole estate, allowing 
maintenance to the other members of 
the family. 

In the year 1812 Munni Ram was the 
head of the family. On the 7th or 27th 
July of that year he executed a deed 
of gift of the whole estate in favour of 
his son, Shib Nag Chandi Nath, and 
applied fc>r the registration of his ^on’s 
name in the revenue registers. 

The principal Defendant, Rani Radha, 
was the widow of Shib Nag Chandi Nath. 

I he question in dispifto was fline entire- 
ly of fact whether Appellant had proved 
that he was a direct descendant of Deo 
Chfind (k' e pedigree hi/ra). 

The Subordinate Judge more particu- 
1 trly relying on the evidence of 5 wit- 
nesses for Plaintiff decided in his favour. 

The H?gh Court on appeal decided as 
follows on the fact : — 

“Now, there can be no doubt that the 
Plaintiff’ is the son of one Grobiffd Per- 
shad, wha was the son of Kirpa Nath. 
This is proved by the evidence of the 
Defendant’s witnesses, and there can be 
no question as to these facts. Therefore 
what the Plaintiff has to prove is, that 
Kirpa Nath was. the son of Sankar Nath, 
that Sankar Nath was the ^on of Manik 
Chand and that Manik Chaud wStS tbe 
son of Deo Chaud. If he oau estaibliafe 
these tb?ee links, he has pr<xve4 his oase^ 
Now, this part of the Plaiubiff’s ease 
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entirely rests on his oral evidonoe, and 
if his witnesses are to be fully believed, 
he has made out his right to the relief 
prayed for. The Subordinate Judge, 
while disbelieving the FlaintifF^a wit- 
nesses on many material points, has. yet 
credited their statements as to the genea- 
logy of the Plaintiff, although it cannot 
bo within their personal knowledge who 
were the father of Kir pa Nath, Sankar 
and Manik We are, however, unable 
to place BO much reliance as the Subordi- 
nate Judge has placed on the statements 
of these witnesses. They cannot, we 
think, be regarded as disinterested or 
reliable witnessoM. They are nine in 
number, and may be divided into two 
classes : the first class consisting of re- 
latives of the Plaintiff, the second, of 
relatives and dependants of one Kartik 
Nath Panday, a c^mnection of the Plain- 
tiff by marriage, and who is undoubtedly 
supporting and assisting him in fhe 
prosecution of this ease. Now the wit- 
nesses of the first class are Gaibi Nath 
Panday, who is the Plaintiff’s brother- 
in-law ; (2) Kedar Nath Upadhya, Plain- 
tiff’s uncle’s son-in-law ; (3) Shib Dyal 
Misser, Plaintiff ’s paternal umde’s son ; 
(4) Rameshwar Nath Dobay, Plaintiff’s 
brother-in-law ; and (5) Goura Chow- 
dhrani, the Plaintiff’s mother. The 
second class consists of (1) Kartik Nath 
Panday, connected with the Plaintiff by 
marriage, who admittedly assists Plain- 
tiflf in this case (see page 100, 1. 28) ; (2) 
Eknath Sukul, mother’s sister’s son of 
Kartik; (3) Jag Lai Tewari, Kartik’s 
cook and servant; and (4) Durdari Lai 
Psftidfiy, Kartik’s raiyat. The Subor- 
dinate Judge has disbelieved these wit- 
nesBes in so far as they say that the 


Plaintiff’s father, Gobind, performed the 
sradh of Shib Nag. He has found that 
this aradk was performed by the Defen- 
dant No. 1 herself, and this we fully 
believe to have been the case, and yet 
he has believed them when they depose 
that they heard the Plaintiff’s genealogy 
recited on the occasion of religious cere- 
monies, and when they say, too, that 
the Defendant No. 1 admitted the Plain- 
tiff to be her husband’s nearest agnate, 
and that, with her assent, the Plaintiff’s 
father performed various religious cere- 
monies as the nearest agnate and heir 
of her husband. Now, in addition to 
the distrust in these witnesses’ veracity 
which we must feel owing to the false 
evidence they have given as to the per- 
formance of the sradh of Shib Nag, we 
must say that it seems to us very un- 
likely that the Defendant would ac- 
knowledge the Plaintiff’s father as her 
husband’s nearest agnate and would 
allow him to perform religious cere- 
monies on her behalf during the lifetime 
of Harbans Tewari, admitted by both 
sides to have been a nearer agnate of 
Shib Nag’s than the Plaintiff’s father, 
and we cannot accept, as satisfactory, 
the exposition of the reasons given by 
the Subordinate Judge which probably 
induced the Defendant No. 1 to act in 
thiH way. It is sufficient for us to point 
out that the Subordinate Judge himself 
does not entirely rely on the evidence 
of the Plaintiff’s witnesses as tb these 
alleged admissions. For he says: — ‘Of 
other instances, when she is said to hav^ 
described the relationship between Qo^ 
bind Pershad and her late husband, the 
one, when she is said to have prevented 
Gobind Pershad from accepting an offer 
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of marriage from Panday family of Lectures for 1879, and the text of Manu 


Pakour, may not be reliable. But there 
in not sufficient reason for disbelieving 
all of them.* The question would rather 
seem to us to be whether there is suffi- 
cient reason for believing them when 
they made so many statements which 
are clearly untrue. Are we able to sift 
the true part (if any) of their evidence 
from the false, and would we be justified 
in relying on them to such an extent 
as to interfere with the devolution of 
very valuable property upon persons who 
are certainly relations, and by no means 
very remote relations of the last owner 
of the property. As to the religious 
ceremonies said to have been performed 
by the parents of the Plaintiffs, and 
which are described in the Subordinate 
Judge’s judgment, we cannot, on the 
evidence adduced by the Plaintiffs, feel 
confident that they really took place.” 

In result the Court dismissed Plaintiff’s 
suit. Plaintiff appealed. 

In the lower Courts as well as before 
their Lordships of the Privy Council, 
a question relating to inter-marriage 
amongst members of the same gotra had 
been raised and in the judgment of both 
the lower Courts this question bad been 
discussed. The Judicial Committee have 
however decided the question on evi- 
dence, and this question of goUa is not 
adverted to in their Lordships’ judgment. 

Mr, DeGruyther for the Appellants. 

The RorUhle £, B. Haldane^ K, O'., 
and Mr, (7. JF. Araihoon for the Res- 
pondents, on the question of inter-marri- 
age in the same gotra, referred to the 
exposition of the law at pp. 68, 59 and 60 
of Sir Gooroo Dass Banerjee’s book on 
the Hindu Law of Marriage, Tagore Law 


there referred to. The passages, referred 
to by the Subordinate Judge, of Vyasa, 
quoted in Vyavastha Chandrika by Shama 
Charan Sarkar, VoL II, p. 451^ were 
commented on. 

c 

Their Lordships’ Judgment was deli- 
vered by 

Lord Robertson. — At the date of th^ 
suit, out of which this appeal arises, the 
Respondents were in possession of the 
estate in dispute. Their title was a deed 
of gift in their fovour, dated 21st July 
1895. This deed was executed by Rani 
Kadha Chowdhrain, widow of Sbib Nag 
Chandi Nath Chowdhry, to whom the 
estate had belonged. (This lady, who 
figures largely in the controversy, will 
be referred to as the Chowdhrain). The 
validity of this deed was immediately 
challenged by the Appellant Debi Per- 
shad Chowdhry, who, in the suit 
brought on 12th September 1905, claimed 
a declaration that he was next rever- 
sioner, and that the Chowdhrain’s gift 
was invalid and not binding on him. 

Besides the Chowdhrain and her donees, 
the Appellant Debi Pershad impleaded 
one Ram Nath Chowdhry, who. made 
pretensions to the estate which have now 
been finally negatived, and certain rela- 
tives who make no claim The contest 
in the Courts below was between the 
Plaintifi on the one hand, and the 
Chowdhrain and her donees on the other. 
The Subordinate Judge decided in favour 
of the Appellant Debi Pershad, but this 
was reversed in the High Court. After 
judgment had been given hi the ili|;h 
Court the Chowdhrain died, and the 
Respondents in the present appeal are 
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the donees. The second and third Ap- pedigree, as nearest agnate of Shib Nag, 
pellants are persons to whom the first and has thus shown a title to eject them 
Appellant has sold some part of his This question is still further narrowed 
interest. The Respondents admit that by explaining that the disputed steps in 
their position as donees of a widow is the following pedigree are those which 
untenable as against an agnatic relation make Kirpa Nath, who was admittedly 
of the husband of their donor. The * the Appellant’s grandfather, to have been 
whole question is whether the Appellant hinjself the great-grandson of Deo Chand, 
Debi Pershad (who may hereafter be through Slianker Nath and Manik Chand. 
called the Appellant) has proved his The pedigree is as follows : — 

niRA NA-NU 
KiMon kanxyau 


liuy 


Narayau 


Bhaglrath 


I 

Ghanstwii 



Karulapt 

I 


Harihar 

(many descendants alive) 


Deo Chand Parari Chand Khom Narayan 

I (see page 8S Kubula) 


Narayan' Chand Raghbur Manik Chand 


Mnnni Ram Qanga Ram Shankcr Nath 

Batasp-f f#iib Nag OEandi Nath-f-Raui Radha Kirpa Nath 
predeceased Shib j (D 1) I 

Nag Chandi Nath | | 

7 I ■■ f ■ "I I 

Sukh Lal+Janki Natho De<n'ani Koshki Nath Oobind 

i prudoceaHud Raui predeceased Shil) j 

Rudha Nag Chandi Nath 

Hurbans Debi Pershad 

prodocoased iiaui CP> 

Radha 

I 


Moknnd 

XirodeccaBcd Raui 
Radha 

Narayan Chand 
X)rodeceaBod Rani 
Radha 
I 


Bbam Narayan 
1 


Madho Pershad 


Jug Lai 
prerleceascd 
Haul Radha 

Lalaram 
predeceased 
J ug Lai 


Nunda Kishare Ananta Klshore 

(D 2) (D 3) 

Before examining the evidence on this 
controverted part of the pedigree, it may 
be convenient first to mention the facts 
more immediately personal to the Ap- 
pellant. He and his father before him 
(Gobind Pershad) lived on the estate in 
dispute and were in the employment of, 
and well known to, the Chowdhrain. 
Kirpa Nath, the Appellant\grandfather, 
also lived on the estate, and was well 
known to many of the witnesses, having 
lived to a great age and being, probably 
on that^aocount, a noted character. The 
Appellant’s uncle, Mokund, a brother of 
Gobindi also lived on the estate, and 


Amblko Mahabir 

Minor Minor 

like the others of his family was a quite 
well known man. Accordingly, on the 
first view, the case of the Appellant is 
not the case of a claimant who drops 
from the skies, but of a man who and 
whose people were well settled in the 
district and about whom everybody knew, 
including the people disputing their 
claim. The Chowdhrain, it is true, pre- 
tended in the witness-box to ignore 
them ; but her denials of everybody and 
everything were so wholesale and un^ 
discriminating that the Respondents did 
not claim credit Jot her as a witness of 
truth. Of the true degree of intimacy 



166 


TOX CULCVttk WSKKTit NOTiS. 


[¥oij. tit 


Debi Pbrshad Chowdhry V Rani Radha CHoWiJHRAii^. 


between this very lady and the group 
of persons in question, there is a very 
signifioant indication in an episode of 
her deposition, for her own pleader sug- 
gested that Gaibi Nath Panday (who 
married the Appellaiit^s sister and is an 
important witness for him) should “re- 
peat the exact words in cross-examina- 
tion,” he being a person “ before whom 
the witness appears.” * 

Now of this family (Wz., that of the 
Appellant) thus well known, it is certain 
that three times, viz., in 1812, in 1863, 
and in 1885, its representative, for the 
time being, has, occasion requiring it, 
made public assertion of ids position as 
an agnate of the Chowdhrain’s husband, 
and has never met with a denial. In 
1812 Kirpa Nath, the Appellant/s grand- 
father, and in 1863 and 1885, Gobind 
Pershad, the Appellant's father, came 
into Court in the quality of agnate. 
These judicial appearances have not the 
less signifioance that while Kirpa Nath 
came into Court adversely to the interests 
of the Chowdhrain, the intervention of 
the father, Gobind Pershad, was invoked 
by the Chowdhrain herself. 

In face of those facts, it would be 
affectation to treat the thesis of the 
Appellant, as expressed in his pedigree, 
as being in any high degree improbable ; 
but it not the less must be adequately 
proved. Now the Appellant brings a 
substantial body of evidence from his 
own kinsfolk, which is clearly within 
the Indian Evidence Act. This evidence 
derives special weight from the consi- 
derations explained ip the following pas- 
sage in the judgment of the Subordi- 
nate Judge in this case : — 

“The Plaintiff himself says, that amonget 


others he heard the names recited by his father 
and uncles and Durga Dutt Chowdhry. It is 
well known, as has been recorded in that first 
volume of the fifth report from the Select 
Committee that Hindu boys are taught the 
names of their ancestors, paternal and maternal, 
by their parents and other relatives while they 
are very young, together with their gotrots and 
Prahars^ &c. These instructions are given not 
merely as a matter of curiosity, but as a matter 
of necessity ; for Hindus, and specially the 
Brahmins, are required to perform their srad?i8 
annually and on Parhana occasions, and to offer 
water oblations (tarpana) for a whole fortnight, 
or rather 1 .5 days of the dark side of the noon 
in the month of Bhadro. Their right of inheri- 
tance depends upon such ceremonies, and their 
marriages are regulated according to blood rela- 
tionship. This way the names of the*aucestors 
up to the seventh degree in ascent (the Sakulyas) 
at the least are taught, though in most respect- 
able families tlie names up to the fourteenth 
degree in ascent (the Samanodakas) are also 
taught . 8o, there is* nothiiigt. unusual in the 

Plaintiff’s statement.” 

It cannot bo doubted that, in its qua- 
lity, this is admissible evidence. The 
eingular criticism of the High Court is 
that it comes from relatives of the Ap- 
pellant ; but it is difficult to see where 
else such evidence could be found ; or 
that in the mouths of strangers it would 
have any value at all. Each of the 
persons who has spoken to this pedigree 
has been carefully cross-examined, and 
each proves circumstances, apart from 
the pedigree, which support his know- 
ledge and credit. This is not the case 
of a pedigree learned by rote, but it is 
circumstantially corroborated, as as 
time and memory admit. 

Their Lordships are unable to agree 
with the High Court in their apprecia- 
tions of the evidence. For the* reason 
already given, they do not think that 
the relationship of one class qf tba 
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witnesses is a consideration which should 
inspire more than the ordinary caution 
with which testimony is sifted where 
sympathy with one side is to be taken 
for granted. Again the High Gouri 
discards, or at least largely discounts, 
the rest of the Appellant’s witnesses 
because it appears that one of them, 
Kartik- I^ath Panday, besides being a 
relative was “assisting the Appellant ” 
in the case, and the others are conueoted 
with this person by blood or service. 
Th^ir Lordships do' not consider this to 
be a safe or sufficiently discriminating 
way of dealing with the testimony of 
these witnesses. They obsterve that the 
Subordinate Judge describes Kartik 
Nath Panday as “a very respectable 
zemindar of this district ; ” and it is at 
least conceivable that he is supporting 
his kinsman because Ij© knows his cause' 
to be just. Nor do the instances in 
which the Subordinate Judge declined 
to accept specific KtatemeiiTs of the 
witnesses seem to imply any reason for 
distrusting their testimony generally. 
The matter of the of which the 

High Court makes much, involves the 
credit of only one witness ; and the 
other instances in which the Subordinate 
Judge has not acted on the evidence do 
not involve more than caution on his part 
or inaccuracy on the part of the witness. 

In default of more substantial topics, 
learned Counsel for the Respondents 
bestowed much attention on a su])posed 
anaohronism in a pedigree which is print- 
ed on pages 63 and 64. It is enough to 
say that it is adequately proved that 
there were two persons of the name 
qI KMrpa Nath ; and, if this be so, the 
difficulty disappears. 


Their Lordships deem it unnecessary 
to refer tn several ephemera) arguments 
naturally arising out of a case so volu- 
minous. 

Their Lordships are satisfied that the 
Appellant has established his claim. 
They will humbly advise His Majesty 
that the .appeal ouglit to be allowed, 
the decree of the High Court discharged 
with costs, and the decree of the Subor- 
dinate Judge restored. The Respondents 
will pay the costs of the appeal. 

Solicitors : Measrs, 2\ L. Wihon Co, 
for the Appellants. 

Solicitors : Messrs. Wntkins and Lam- 
priere for the Respondents. 

Appeal allotued with costs. 


C. W. A. 


[ORDINARY ORIGINAL CIVIL 
JURISDICTION.] 

Suit No. .295 op 1876, 
Robb 


Cunningham, J 
1881. 

1, August. 


Srbbmutty Bidda- 
I DHURRY Dasseb & anr. 
Administration of estate hy Court — Posi- 
tion of creditors — Default on creditors part 
— Creditor admitted so as not to disturb past 
dividends, position of — Equity. 


The general principle governing the 
position of creditors of an estate under 
administration by the Court is that they 
will on due cause shown he let in at any 
time while the fund is in Court, even 
where the money has been apportioned 
amongst the cj'editors and transferred to 
the Accountant-General for payment to 
them. 

Lashley V, Hogg (1;, Akgbll v Hab- 
DON (3) David v. Frowd (4) vei erred to. 

(1) 11 Vea. 602 (1806). 

(3) 1 Madd. .529 (1816). 

(4) Mylne & Keen's p. 200 (1888). 
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Wherif however^ a creditor has been 
guilty of remieeneas in the assertion of his 
elaim^ his default shall not he allowed to 
operate so as to prejudice or inconvenience 
others more diligent than himself, 

Cattbll V, Simons (5) referred to. 

The legal position of a creditor who 
for some reason or other has been ex- 
cluded from a first dividend and subse- 
quently gets his claim admitted to the 
schedule so as not to disturb past divi- 
dends, is that if further assetfi come in he 
is entitled to have a preferential dividend 
paid to him out of such asUts before any 
further dividend is paid, 

Snbb V. Pbesoot (6) refem td to. 

This was a motion on behalf of the 
Agra Bank, one of the creditors in the 
administration suit against the estate of 
Heera Lai Seal, to have a preferential divi* 
dend paid to them out of the available 
assets, before the payment of any further 
dividend. 

Mr, Stokoe, on behalf of the Bank, 
moved on notice in terms of prayer of 
petition for an order that before any 
further dividends be paid on the sums 
realised since payment of last divi- 
dend, a dividend be paid to applicant 
out of the money now in hand so as to 
place applicant on an equality with the 
other creditors who have been paid. 

He cited sec. 43, of Bankruptcy Act of 
1879. He said that he did not refer to 
this Act as governing this Court but to 
shew the principle that the Legislature 
has adopted, David v. Frowd (4), Angell 

(4) 1 Mylne and Keen's p. 200 (1838). 

(5) 8 Beavan 243 (1846). 

(6) 1 Mkyns 246 (1748;, 
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V. Haddon (3), In the mattes' of Wheeler 

(7), Snee v. Prescot (6), Ex parte 
Boddam (8). 

Mr, Allen^ contra, cited Cattell v. 
Simons (5). 

Mr, Fox for the Defendant followed 
, Mr, Allen. 

The facts of the case appear from the 
judgment. 

The JUDGMBNT OF THB CoURT WaS aS 
follows : — 

Cunningham, J.—Tho question raised 
in this motion is the claim of the Agra 
Bank, one of the creditors in the adminis- 
tration suit against the estate of Heera 
Lai Seal, to have a preferential dividend 
paid to them out of the available assets 
before any further dividend is paid. 

The original administration decree was 
^made on the 12th June 1876; the Agra 
Bank proved for •Rs. 1,18,617-10-2, in- 
clusive of interest to the I4th April 
1876. This claim, however, did not in- 
clude a sum of Rs. 71,500 representing 
certain cheques drawn on the Bank in 
favour of Heera Lai by the Cossipore 
Hydraulic Company, which sum the 
Bank had transferred from the account 
of the Cossipore Company to that of 
Heera Lai. It was subsequently decided 
that this transfer was improper and that, 
on repayment of it to the Cossipore 
Con^iany, the Bank would be entitled 
to add it to their claim against Heera 
Lai and on the 12th September 1876 
an order in this suit was made, upon the 
Bank undertaking to repay the Offioial 

(3) 1 Madd. 629 (1816). 

(6) 8 Beavan 243 (1846). 

(6) 1 Atkyns 246 (1743). 

(7) 1 Sch. and Lef. 242 (180J5)., 

(8) 29 L. J, Bankruptcy N. S., pp, 20, 

24 (1860). 
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Tirustee on behalf of the Cossipore Com- 
pany the amount of the cheques and 
interest^ that the Bank’s claim against 
the estate should be amended by the 
addition of that sum. 

On the 16th October 1876 the Bank 
paid the Cossipore Company the 
Rs, 71,500 + Rs. l,674rl4-5 interest: but 
they appear to have taken no steps to 
see that the order of amendment was 
carried out and consequently their claim 
was not amended and on the 12th August 
1878 a decree in this suit was passed 
declaring the creditors and their claims, 
shewing the Bank as a creditor for 
Rs. 1,12,617-10-2 only, and omitting the 
Rs. 73,174-14-5 and on this occasion, 
again, the Bank failed to take seeps for 
having the decree amended. They say 
that they became a^are of the error 
only on the 25th 4pril 1880, when they 
got the first dividend. They them took 
action and on the 20th December 1880 
an order was made in this suit that, 
without disturbing any past dividend, 
already declared, the schedule containing 
the list of creditors attached to the 
administration decree of the 12th August 
1878 should be amended by adding 
the sum pf Rs. 73,174-14-5 to the 
Bank’s claim, thus increasing it to 
Rs. 1,85,792-8-7 and by inserting^in the 
4th column of the schedule a direction 
that the sum of Rs. 71,500 part of the 
added amount bears interest at 6 per 
cent, from the 12th October 1876. 

The Bank now prays to* loe allowed, 
out of assets, which they believe to hav6 
been realized since the order of the 
20th December 1880, before any further 
dividend is paid to the other creditors, 
to be allowed a first dividend on the 


Rs. 73,174-14-5 In support of the 
Petitioners it is urged that all that the 
order does is to amend the schedule of 
debts with a proviso that past dividends 
should be undisturbed, and that the 
schedule being thus amended there is 
“nothing in the order to prevent the 
Bank, now that assets are actually in 
hand, from asking for a preferential 
dividend in respect of the sum erro- 
neously omitted from the original 
schedule. On the other hand the 
creditors contend that the position which 
the Bank asks for now and would occupy 
if I make the order, is something very 
different from that which it occupies 
under the order of the 20bh December 
1880. That order, it is urged, gave the 
Bank merely the right to come in, for 
the future, and prove pari pai$u with 
the other creditors. The order now 
prayed for would entitle them not only 
to come in pari pa$8u but to have the 
first dividend on the lla. 73,174-14-5, 
which, as matters now stand, they have 
lost, paid CO them in preference to any 
other claim of the creditors ; and that 
the present order, accordingly, would 
materially alter the position assigned 
to the Bank by that of the 20 th 
December 1880 and be in fact a super- 
session of that order. 

The general principle, governing the 
position of creditors of an estate under 
administration by the Court, is that 
creditors will oti due cause khown be let 
in at any time while the fuud is In Ck>urt : 
La$hley v. Hogg (1), Hartwell v. Colvin 
(2) and that, even where the money haa 
been apportioned amongst the creditors 

(1) 11 Vea. 602 (1805) 

(2) 16 Beav. 143 (1852). 
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and transferred to the ^ Accountant- 
General for payment to them : Angell v. 
Baddon (3). The effect of the proceed- 
ings in an administration suit was clearly 
explained by the Master of the Bolls 
in David v. Frowd (4). 1'hat though 
a claim is not established in the first * 
instance, if a person comes tn and shows 
that his failure to* do so has not been 
by wilful default, he will, on establishing 
his claim, have the same benefit of his 
title as if he had originally claimed 
(p. 209). This principle of a rateable 
apportionment amongst creditors without 
preference or priority, is obviously just 
and equitable — it is recognised by our 
own legislature in the case of the 
administration of a deceased’s estate, — 
sec. 282 of the Indian Succession Act — 
in the Insolvency section of the Civil 
Procedure Code, sec. 356 (d)^ in the 
English Insolvency Act, 32 and 35 
Vic., c. 71, 543. 

It is, however, qualified in its practical 
application by another important prin- 
ciple, that when any creditor has 
been guilty of remissness in the assertion 
of his claim, bis default shall not be 
allowed to operate so as to prejudice 
or inconvenience others more diligent 
than himself and, moreover, as in the 
case of Cattell v. Simons (5), a creditor, 
who had failed for nine years to obtain 
due recognition of an equitable mortgage, 
was not allowed to disturb the existing 
arrangement by inducing the Court to 
recognize hiet security to the detriment 
of the other creditors. Such being the 
law applicable to the case, I have to 

(3) 1 Madd. 529 (1815). 

(4) 1 Myln* and Keen’s, p. 200 (1888). 

(5) 8 Beavan 248 (1845). 


consider what the intention of the order 
of the 20th December 1880 was and 
whether it precludes the Bank from 
asking the relief now prajed. It for- 
bade the disturbance of any past divi- 
dend, and as there were sums in Court 
apportioned under the first dividend but 
not claimed, it was no doubt directed im- 
mediately to the exemption of those sums 
from any claim on the part of the Bank. 
Thus the Bank suffered pretty heavily 
for its default, for, in the first place, 
it has been kept out of the dividend 
due on the Rs. 71,500 ever since tlm 
declaration of dividend, and in the next 
place, had further assets not been avail- 
able, it would have lost its money 
altogether. Now, however, that further 
assets have come in, is there anything 
in the order to imply that the Bank may 
not claim to have its firA dividend paid 
to it before any further distribution? 
I do not think that there is; but, on 
the oon’rary, that this is the legal 
position assigned to a creditor, ^who, for 
some reason or other, has been excluded 
from a first dividend and subsequently 
gets bis claim admitted to the schedule 
**80 as not to disturb past dividends.” 
This view is strongly favoured by "the 
case , Snte v. Prescot (6), wiiere the Lord 
Chancellor observed that a creditdr who 
has admitted ** so as not to disturb, former 
dividends,” and by that means must in 
the first place be brought up equal to 
the creditors, under the former dividend, 
before the* Gommissioners can proceed 
to make a second. 

There is, at any rate, nothing in the 

order to show an intention to exclude 

• s 

the Petitioners from this AdTsnta^e and 
(0) 1 Atiqriu 9*0 
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I think that I ought to read it in the 
light most favourable to the equity of 
the ease and to what I understand to 
be the policy of the law. 1 must there- 
fore admit the claim, but the Bank must 
pay the costs of and incidental to the 
application. 

Application granted without costs. 

A. N. C. 


[ORDINARY ORIGINAL CIVIL 
JURISDICTION.] 

Suit No. 323 op 1901. 

WOOOROFPE, J."| Bhuqwan Das Kmttry 
1904. v. 

5, December. Nilkanta Ganquli. 

• 

Civil Procedure Code (Act XI V of 
secs. S7S and S65 — Meaning o f “ other canes ** 
in sec. S72 — Mortgage decree — Order absolute 
for sale — Death^ of dec^ee^holder — Pending 
suit--' Application for substitution by legal 
representatives of a decree^holder^ if under 
sec. 372 of C. P. C. 

The words other cases ” in sec. 37% 
of the Civil Procedure Code mean cases 
other than those specifically mentioned in 
the ps'evious sections in Chap. XXI. If 
therefore the preceding sections^ though they 
may have dealt with the event of deat\ 
have dealt sa with particular cases only^ 
other cases will fall under sec. 372. Sec. 
866t C. P. C.i refers to death only as 
occurring before decree. 

A mor tgage suit^ even after a decree has 
been made and an order absolute for sale 
passed, is a pending suit Until the sale 
actually takes place^ and an application 
made before sale by the legal representa- 
tives of^ the deceased decree-holder for sub- 
stitution would fall within sec. 372 of 
the Civil Procedure Code. 


\hi 

Chunni Lal V. Abdul Ali£baii(1) 
referred to. 

Panra Lal v. Aghorb Nath Nbogy (2) 
followed. 

This was an application, in Chambers} 
•on a Registrar’s summons, on behalf of 
Baldeb Das Khettry and Basanta Lal 
Ehettry, the sons and executors of the 
last Will and testament of the Plaintiff 
aborenamed, now deceased, for an order 
that the cause-title in the plaint and 
the register of the suit be amended by 
substituting therein the names of the 
said applicants as such sons and executors 
as aforesaid in the place and stead of the 
said deceased Plaintiff, and that there- 
upon, the reference atd the sale of the 
mortgaged property pursuant to the 
decree and the order made in this suit, 
and dated respectively the 8th of July 
1901 and 2nd of September 1902, be 
proceeded with and that the costs of and 
incidental to this application be oosts in 
the cause. 

The facts are shortly as follows : — 
Bhagwan Das Khettry, the Plaintiff, now 
deceased, obtained the usual mortgage 
decree against the Defendant on the 
8th of July 1901. Pursuant to the said 
decree the Registrar took the accounts 
^ directed thereby and by his report, dated 
the 5th of December 1901, he found and 
reported that on the 2nd of July 1902 
there would be due to the Plaintiff upon 
and by virtue of the mortgage security 
mentioned in the said decree a sum of 
Rs. 5,531-6-9 and he appointed the 3rd 
of July 1902 as the day of payment of 

(1) L L. R.^28 AJl. 881, 884 (1901). 

(2) Unreported, decided fele, J., on 

10th May 1898. 
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the said sum together with the Plain tiff 
taxed costa. The Defendant failed to pay 
same and thereupon on the 2nd of Sep- 
tember 1902 an order absolute for sale 
was made. Thereafter the Defendant paid 
to the Plaintiff the following sums on 
the following dates : — Rs. 800 on the 5th* 
of September 1902, Rs. 150 on the 6th 
of April 1903 and Rs, 200 on the 25th 
of July 1903, No subsequent payment 
was made by the Defendant either to the 
Plaintiff, or, after the latter^s death, to 
the applicants. 

The Plaintiff, Bhugwan Das Khebtry, 
died on 12th of January 1904 leaving a 
Will whereof he appointed his sons, the 
present applicants, executors. Probate 
of this Will was taken out on the 19th 
of August 1904. 

Babu Brojo Lai Mukerji, for the De- 
fendant, opposed the application.. He 
submitted that it was not maintainable. 
This being a mortgage-decree, sec. 232 
of the Civil Procedure Code could not 
apply. The only other sections appli- 
cable were secs. 365 and 372. But if 
sec. 365 were applicable, this application 
was barred by limitation (Art. 175 A, 
Limitation Act). Nor was sec. 372 ap- 
plicable, because the words ** in other 
oases ’’ in that section mean cases other 
than death, marriage or insolvency of 
parties : Btnone Mohini v. Sarat Chun- 
der (3), but in this case the devolution of 
interest was by death. Moreover, since 
an order absolute for sale had been made, 
the suit was not a * pending suit.’ The 
decree was final. But even if sec. 372 
be held applicable, the application is 
barred : Vide Art. 178, Limitation Act, 
He also cited Mungui Prasad v, Girifa 

(8) I. L. H. 8 Cal. 837 (1883). 


Kant (4) and submitted that sec. 366 
was the only section which could apply 
and therefore the application wa^ barred 
by limitation. 

Babu Luckhi Narain Khettry for the 
applicants, in reply, submitted that the 
application was under sec. 372 of the 
Civil Procedure Code. Notwithstanding 
the order absolute for sale, this suit was 
a pending suit, for the Defendant could 
redeem the mortgaged property by pay- 
ing off the mortgage debt at any time 
before the actual sale of the property : 
Vide Bibijan Bihi v. Sm. Sachi Bewa (5). 
The words “other cases” in sec. 372, 
C. P. C., do not mean cases other than 
death, marriage or insolvency, cases 

other than those specifically mentioned 
in the previous section^ of Ch. XXL 

The Court delivered a considered judg- 
ment : — 

WooDROFFB, J. — This is an application 
for substitution upon a Registrar’s sum- 
mons after a mortgage-decree made in 
this suit on the 8th July 1901. Pursu- 
ant to the decree the Registrar took the 
accounts thereby directed and made his 
report on the 5th December 1901. The 
3rd of July 1902 was appointed as the 
day for payment. The Defendant having 
failed to pay to the Plaintiff the sum due 
undei^’the mortgage decree and costs, an 
order absolute for sale was made on the 7th 
September 1902. Thereafter the Defen- 
dant paid to the Plaintiff certain some 
of money on the 5 th September 1902, 
the 6th April and the 25th July 1903. 

The Plaintiff died on the 12th January 
1904 leaving a Will of which he a{)jpk>int- 
ed his sons, the present applioaatls, e^re- 

(4) I. L R. 8 Cal. 51 (1881). 

(5) 8 C. W. N. 684 (1904). 
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OGtors, and they on the 2rid August 1904 
applied for and on the 19th August 1904 
obtained probate of their father^s Will. 
They state that, except as above-mention- 
ed, tlie Defendant has not paid anything 
either to their father during his lifetime 
or to them after their father^s death And 
that they are desirous of having their 
names substituted in the cause-title and 
register of this suit in place and stead of 
the deceased Plaintiff their father and of 
having the sale of the mortgaged property 
proceeded with. They accordingly on 
the 22nd November 1904 took out a 
Registrar’s summons for an order that 
the cause-title in the plaint and the 
register of the suit be amended by sub- 
stituting the names of the applicants as 
sons and executors in the place and stated 
of the deceased Plainiiff their father and 
that thereupon Che reference and the 
sale of the mortgaged property pursuant 
to the decree and the order made in this 
suit and dated respectively the 8fh July 
1901 and the 2nd September 1902 be 
proceeded with and that the costs of and 
incidental to this application be costs in 
the cause. 

Numerous objections have been taken 
the effect of which if upheld is admitted 
to be that nothing can be done and the 
sale which has been directed by the 
decree in this suiu cannot take pl^^ce. 

Various sections of the Code have been 
referred to for the purpose of showing 
that none are applicable. This is not, 
as has been supposed,* a proceeding in 
execution in the usual sense of the term 
bat a carrying out cf the directions con- 
taimed.la the decree passed in this suit, 
CIS., that upon default the mortgaged 
prCperty should be sold. Then it is said. 


referring to Ch. XXI of the Civil Pro- 
cedure Code, that if see. 365 is applicable 
the application is barred. That section 
it has been held does not apply to a suit 
in which a decree has, as in the preset 
case, beexi made. 

It is unnecessary, however, to consider 
any section other than sec. 372 undbr 
which, it is stated, the application is 
msCde. 

It is objected that this application 
does not odme within the words other 
cases ” as these words mean, it is sub- 
mitted, cases other than death, marriage 
and insolvency and the event in the 
present instance is the death of the 
Plaintiff. But I think that these words 
mean oases other than those specifically 
provided for in the preceding sections. 
If, therefore, the preceding sections 
though they may have dealt with the 
event of death have so dealt with 
particular cases only, other cases will fall 
under sec. 372 : so while sec. 365 refers 
to death it does so only as occurring 
before decree. 

It is next said that there has been no 
devolution of interest “ pending the suit/^ 
but that tfuoh devolution occurred after 
the suit had come to an end, viz.^ it Is 
alleged, on the 2nd September 1902 after 
the passing of the order absolute for 
sale. I cannot accept the contention 
that absolutely and* in every case after 
decree no suit is pending. For some 
purposes a suit may still under see. 372 
be treated as a pending suit even after 
a decree has been made. The deter- 
mination of the question whether a suit 
is or is not pending does dot always 
depend upon the quiestion whether a 
decree has or hue dot been passed in it. 
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This may be so in some oases assuming, 
as to wbioh there appears to have been 
expressed some doubt, that the section 
does not apply to proceedings in execu^ 
tion and that the word ‘ suit ’ is limited 
to proceedings up to the decree. In 
other cases this is not so for the decree 
may be of a preliminary character such 
as decrees directing an account, the set- 
tlement of a scheme, partition under 
sec. 88 of the Transfer of Property Act. 
It is, however, urged that in the present 
case there was a final decree when the 
order absolute was made. In my opinion, 
however, the suit cannot be said to have 
come to an end until the actual sale 
under that order takes place— -up to 
which time as has been recently held by 
this Court, the mortgagor has the right 
to pay and redeem. It has, with refer- 
ence to the doctrine of Hs pendens, been 
considered Chunni Lai v. Abdul AH 
Khan (1), that a suit is not at an end 
until there is a final decree, that in a 
mortgage suit the Hs would certainly not 
be completed before the passing of the 
order absolute and would probably not be 
completed before the actual sale or in 
the case of a decree for foreclosure until 
the mortgagee was actually placed in 
possession under his foreclosure. A case 
more directly in point is that of Fauna 
Lai V. Aghore Nath Neogy (2). 

In this case an application was made 
on behalf of the Plaintiff on a petition 
asking that the representatives of the 
Defendant Aghore Nath Neogy should 
be made parties in the suit in his place 
and stead. The suit was a mortgage suit 

(1) 1. L. R. 23 All. 331, 384 (1901). 

(2) Unreported, decided by Sale, J,, on 

the 10th May 1898. 


in which a decree was made on the 8th 
September 1882. The Registrar’s report 
was made on the 28th February 1883 
and the 8th September 1883 was fixed 
as the date of payment of the mortgage 
money. On the 13th January 1886 an 
order absolute for sale of the mortgaged 
premises was made. Subsequently on 
the 7 th February 1885 an office copy 
of the order was filed in the usual way 
in the Account Department for the pur- 
pose of proceeding to a sale of the pro- 
perty. 

In that case Mr. Justice Sale observed 
as follows : — “ In the first place I think 
the suit is a pending suit, the decree is 
a mortgage decree and tliough an order 
absolute under the Transfer of Property 
Act has been made yet it is clear that 
this does not prevent the representatives 
of the mortgagor from applying, at any 
time up to the actual sale of the pro- 
perty by tender of the mortgage debt 
to him, that the proceedings be set aside 
and the property redeemed 

** Further it is clear that under the 
order for sale various proceedings have 
to be taken, amongst others exami- 
nation of title requiring examination 
of witnesses. It is clear also that ac- 
cording to the practice under the Judi- 
cature Acts in Etigland, after the usual 
mortgage decree the suit is held to be 
a pending suit up to the time when the 
property is actually sold, For these 
reasons, I have no hesitation in holding 
that notwithstanding the order absolute 
for sale the suit is still a pending suit/’ 
The Court further held that sec. 372 
was the section applicable to appligatlpna 
like the application then before it sub- 
sequent to decree* This deoisiooi 
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which I agree, is a clear authority in 
support of the applicant’s contention. 
No question arises of limitation assuming 
the case to fall, as I hold it does, within 
sec. 372. I make therefore the order in 
terms of the summons. 

Mesirs* G, (7. Chunder & Attorneys 
lor the Petitioner. 

Me%vr%. T, H, Wilson & Attorneys 
for the Opposite Party. 

Application granted, 

A. N. C. 

[FULL BENCH REFERENCE.] 

Appeal from Appellate Dbobeb 
No. 2310 OP 1901. 

Maclean, C. J. Lal Gopal Dott Ohc^w- 
Ghosb, J. dhrt and others, 

lUifPiNi, J. Appellants, 

Stephen, J. > v. 

Mitra, j.* * Monmoth A Lal Dutt 

1904. Chowdhry and another, 

19, August. Eespondents, 

Bengal Tenancy Act {VIII of 1885)^ sec. 67 
— Liahility of auction-purchase?' to pay - 
interest at the rate stipulated in the kabuliyat 
of his predecessor. 

A jama was created hy a kabuliyat, 
dated 11th Joista 1287 {1880\ in whjch 
it was stipulated that interest would he 
payahte on arrears at the rate of 1 anna 
per rupee per mensem. It was sold for 
its own arrears in 1896 : 

Held — Thai the lease being a subsisting 
one the purchasers {in this case some of the 
landlord decree-holders) bought the jama 
subject to the terms of* the lease one of 
which related to interest* 

This was an appeal preferred on the 
18ith*of November 1901, against the 
decree of Babu Nunda Lal Kundu, Sub- 
4|ei:diuate Jud^e of Zillah Khulna, dated 


the 2lBt of June 1901, affirming the 
decree of Babu Sarat Chandra Ghose, 
Munsif, 2nd Court, at Bagirhat, dated 
4ibe 28th of February 1901. 

The appeal arose out of a suit for the 
recovery of a three annas share of the 
arrears of rent due in respect of a jama 
for the years 1303 to 1306. The Plain- 
tiff’s claims, which among other items 
included a demand for interest on the 
said arrears at the rate of 1 anna per 
rupee per mensem, were based on a 
kabuliyat^ dated th^ 11th of Joista 1287 
B. S. (23rd May 1880), and executed by 
one Ishan Chandra Shaba. According to 
Plaintiff’s allegations the jama came into 
the possession of the principal Defend- 
ants in the following manner: Theyama 
held by Ishan Chandra Shaba having 
fallen in arrears the Plaintiff and the 
Defendants Nos. 1 to 7 (who were joint 
owners of the property) jointly brought 
^ rent suit against Ishan and got a 
decree in 1299 B S. (1892). About this 
time (1300 B S.) the Plaintiff and, the 
Defendants separated. In 1895 the 
Defendants Nos. 1 to 6 who were 8 as. 
00 -sharers executed the whole rent-decree 
obtained in 1299 B. S., and themselves 
became the purchasers at a value of 
Rs. 100 setting off the purchase-money 
against the whole decree. The present 
suit was brought by the Plaintiff who 
owned a three annas share to recover 
a three annas share of the arrears of 
rent for the years 1303 to 1306 from 
Defendants Nos. 1 to 6 who, he alleged, 
had purchased the property for them- 
selves without his consent and were in 
possession of the jamtsi right of Ishan 
Chandra Sbaha, 

The first Court in cleorveing the suit, 
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amongst other reliefs, allowed Plaintiff 
to recover interest on the arrears at the 
rate of 1 anna per rupee per men$em as 
stipulated in the kabuliyat and this was 
affirmed on appeal by the lower Appellate 
Ck^urt. " 

The only question .raised in second 
appeal before the High Court was about 
the rate of interest* 

The appeal first came before Maclean, 
C. J., and Bodilly, J.,. who on the 9th 
August ^1904 referred the matter to a 
Full Bench with the following observa- 
tions 

MAOLnAN, C* J. — This is a suit for 
arrears of rent for the years 1303 to 
1306 Bengal Style with cesses, dik- 
obarges and interest The facts as found 
by the lower Appellate Court are as 
follows : — 

“ The facts of the case are that the 
Defendants Nos. I to 6 are eight annas 
sharers of the property, the Plaintiff ^ 
3 annas co-sharer. The parties remained 
joint till 1300, when they separated 
Before their separation one Ishan Chan- 
dra Shaha held a jama of Rs, 285-10-5 
for 500 bighas of land. This jama was 
created by a hahvXiya% dated 11th Joista 
1287 B. S. The jama having fallen in 
arrcar, all the co-sharers jointly sued 
for arrears of rent and obtained a joint 
decr'ee \ in execution of that decree by 
the Defendants Nos. 1 to 6 only, the 
jama was sold, and they themselves 
became the purchasers at a value of 
Rs. 100 setting off the purchase money 
against the whole decree, though the 
previous order of the Court was to 
deposit the purchase money in Court. 
Thereafter the Defendant No. 7 sued 
separately for her 5 annas share of rent 
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and obtained a decree in the lower 
Court and in the Appellate Court. It is 
now pending in appeal in the High 
Court. The Plaintiff therefore brought 
this suit for his 3 annas share of rent 
for the years 1303 to 1306, stating that 
the Defendants Nos. 1 to 6 purchased 
the property for themselves without his 
consent, and he did not get possession 
of the jamai right of Ishau Chandra 
Shaha ” 

The only question raised before us was 
as to the rate of interest, «,<!., whether 
the Plaintiff was entitled to recover 
interest at the rate mentioned in the 
kahuliyat or at the rate mentioned in 
sec. 67 of the Bengal Tenancy Act., 

Thete appears to be a considerable 
difference of judicial opinion on the point. 
In Alim v. Satis Chandra ChfUnrdhurin 
(2), Alt Mamud Pramanich v. Bhagahati 
Dehya Ghowdhurani (3), Kali Nath Sen 
V. Traylukhya Nath Boy (1)^ Si,nd Ad- 
ministrator-General of Bengal v. Asraf 
* Alt and others (4), it was apparently held 

that interest was not payable at the 

||||^ 

rate mentioned in the kahutiyat, whilst 
a ooiiJrary view was held in Kiskore Lal 
Dey V. The Administrator-General of 
Bengal (5) and Bajnarain Mjtra v, 
Panna Chand Singh (6). 

This question of the rate of interest 
was the. only one raised before us 

In consequence of the above diver- 
gence of view we send the case to a Full 
Bench. 

The question w'e submit is : “Whether 

(1) I. L. R. 26 Oal. 815(1899). 

(2) I. L. R 24 Cal. 37 (1896)/ 

(8) 2 0. W. N. 625 (1898). 

(4) I. L R. 28 Cal. 227 (1900) « 

(5) 2 C. W. N. 308 (1|98). 

(6) 7 C. W. N. 208 (1902). 
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happened, Very good, tliie is criminal n^ligence. 
He should not have gone away while the swinging 
waa on. lit is quite clear that the witnesses have 
been gained over, their demeanour dedareK this. 
One is a chowkidar and should be dismi.sfced. 
S^uch an inlmman practice must be put down at 
all costs. It is a blot on civilization. Under 
sec. 336, I. r. C., I sentence accused Oopi Nath 
to 3 months’ rigoi’ous imprison men t for allowing 
Hansaramto swing l)y hooks fr(»m a charttk pvhh 
pole W’hich accused luul a license to cnnduoK 

♦ Mr. P. L. Roy and Bahu Joy Gopal 
OhoBha for the Petibionnr. 

Mr. Leith {Deputy Legal Rememhvancer) 
for the Crown. 

The JuDOMKXT OF THE CVuTUT was as 
follows ; — 

The circumstances of this ease are 
somewhat peculiar. It seems that the 
Petitioners before ns had a license to con- 
duct the swinging during the charah 
pnjah in his village, of which he was the 
headman. It seems that the persons who^ 
swing on these occasions are expected 
to be attached to the swinging apparatus 
by cloths, The case against the Peti- 
tioner is that he allowed a certain person 
to swing by hooks inserted in the flesh. 
He has been convicted in respect of that 
act under se^SSfl, I. P. C., and has been 
sentenced to three months’ rigorous im- 
prisonment. The offence made punish- 
. able by sec. 336 is the doing of an act 
so rashly or negligently as to endanger 
human life or the personal safety of 
4 >ther 8 . We are unable to see how what 
^ has t)een brought borne to the Petitioner 
by the evidence can come within the 
provisions of that section. It lias not 
bodo shewm to us that the Pdtltioner was 
phjaiiBliable under any other law on the 
facts found, and as we are clearly of 
op.tki(m tfiat he was not punishable under 
scie, 33^, I, P. C., we must make the 
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rule absolute^ set aside the conviction 
and direct his discharge from bail. 

Rtde made absolute : 
fl. P. C. Conviction set aside. 


[TESTAMENTARY AND INTESTATE 
JURISDICTION] 

Suit No. 7 of 1900. 

Sai.e, J. ^ In the goods of 

1900. ICTottendra Narain Roy, 

1, August, j deceased. 

Prohate and Administration Act {V of 1H81\ 
secs. r^O and 87— J{c\H)cafmi of prohate — Pvt>- 
ccdnrtf— Practice — Mo(io7i on notice— Bide nisi 
— Jurisdiction High Coic^f meaning of 
in sec 87. 

To revohe a grant of probate on the 
ground of forgery the proper course is to 
make an application under sec. of the 
Probate and Administration Act and not 
by suit. 

Komol LoonuN Dutt v. Nilbuttun 
Mundlb (1) foUoived. 

The ** High Court ” in sec. 87 of the 
Probate and Administration Act is not 
merely confined to the Appellate Jurisdiction 
of that Courty hut includes its Original 
Jurisdictiony and under that section 
the High Court e.rercising its Original 
Jurisdiction has concurrent jurisdiction 
with the District Judge for\he purpose of 
exercising all powers provided by the Act. 

Proceedings of this description should 
he initiated by motion on notice and not,^ 
by rule. The procedure by rule nisi should 
he confined to applications which are urgent 
and where relief in the shape of an in- 
junction is required. 

This was a rule which had been, obtain- 
ed on the 25th June 1900 by the brother 
(1) I. L, R. 4 Cal, 860 (1878). 
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and the only daughter of the deceased, 
calling on Ashutosh Mukerjee, the sole 
executor named in the last Will of the 
deceased, to show cause why the grant of 
probate of the Will made to him should 
not be revoked and why he should not 
pay the costs of and incidental to this 
application. 

The deceased Mohendra Narain Roy 
died at Calcutta on th^ 20th February 
1900, leaving him surviving a* childless 
widow, an only daughter by a predeceased 
wife, a brother and his widowed mother. 
He left no property, moveable or initnove- 
able, within tHb jurisdiction of this Court 
save and except a watch and chain, an 
umbrella and some wearing apparel. He 
came to Calcutta for medical treatment 
about 17 days before his death, and died 
at the house of bis father-in-law, Ashu- 
tosh Mukerjee. 

It was alleged by Ashutosh Mukerjee 
that prior to his death, that is to say, on 
the 19th February, the deceased executed 
a Will whereby he appointed him his 
sole executor. On the 28th April 1900 
Ashutosh, the father-in-law, obtained pro- 
bate of that Will from this Court, and 
now the applicants sought to set aside 
the grant of probate on the ground, Jirst^ 
that this Coyrt had no jurisdiction to 
entertain the application for probate and, 
iecondlpy that the Will, was not ageutiine 
Will of the deceased. 

^ Messrs, W\ (7. Bonnerjee, Oarih and 
Ckakravarti in support of the Rule. 

Messrs, Jackson and Sinha, showed 
cause. 

The Judgment op the Court was as 
follows : — 

Sale, J. — This is a rule which was 


obtained on the 25th of Jiitu^ this'yeAr 
by the brother and tbei OftJy daughter Of 
one Mohendra Narain Roy, deceasedi ealh 
iug on Ashutosh Mukerjee, the . sole 
executor named in the last Will and 
testament of the deceased, to show cause 
why the grant of probate of the Willi 
made to him on the 28th day of April 
last should not be revoked and why hO^ 
should not pay the costs of and incidental 
to this application. 

It appears from the petition of Ashu- 
tosh Mukerjee, the sole executor appointed 
by the Will, that probate, was issued of 
the Will of the deceased on the 28th 
of April 1900. 

The present applicants allege that the 
Will is not the Will of Mohendra Narain 
Roy, deceased, and that the signature of 
the alleged testator is a forgery and they 
^ therefore ask that the probate should 
be revoked. 

The rule was obtained on various affi- 
davits filed, all, of which tended to show 
that certain of the near relatives of the 
testator were ignorant of the fact that 
the testator had executed a^Will at the 
time that the Will was alleged to have 
been executed. The affidavits also tend 
to show that although the brother, mother 
and daughter of the deceased were in the 
house when the testator was lying ill at 
the 'time when the supposed Will is 
to have been executed, they never he^l^ 
that the testator was desirous of iniildlig 
a Will or taking any steps to fetO a 
Will executed. It also appears frotn tb^f i 
affidavits that the testator had biji, 
nary place of residence or 0r»d .Awds 
not in Calcutta but in the ^ 

the District of Bi^erhboom where^ he poish 
sessed landed property Jointly ydth his 
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brotliet^i on 0 of <iie present applicants, 
aiid the suggestion upon the aflSdavits is 
that the tigijature of the testator who was 
in ill-health was procured by his father- 
fti-law in a surreptitious manner, and that 
Ashutosh Mukerjee acting in collusion 
with the widow of the deceased falsely 
|iow allegef that the testator before his 
death executed the Will in question. 

In Opposition to the rule there are 
alfo a number of affidavits filed, which 
affidavits are relied upon as explaining 
away the suspicious circumstances attend- 
ing the execution of this Will. 

The affidavits in support of the Will 
purport to show that the deceased 
had for some time been dissatisfied 
with his relatives, particularly with his 
brother and mother, inasmuch as he 
thought they were noU giving proper 
attention to him in his illness and not 
procuring medical attendance for him. 
The affidavits go to show that the testator 
went to Sari for the purpose of obtain- 
ing medical attendance and that from 
Sari he was brought down by servants 
sent up for that purpose to his father- 
in-law’s place in Calcutta ; and it is shown 
that /while in Calcutta he expressed a 
desire to make a Will with the object 
of providing for his wife who, he said, 
n6t on friendly relations with his 
re^MES^h^ Therefore an attorney wad 

and in the presence of the 
' the Will was read over 

fbtplained to him. 

the general nature of the 
to try, 

: like to express my sympathy 

'Witfe whexi he said that 

of this" kind ought not to 

Jiotice. That 
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procedure would, I think, be advantage- 
ous, and the time necessarily devoted in 
the hearing of the proceeding is shortened 
inasmuch .as ex pt^rte proceeding on 
granting a rule is avoided. 

^ I am informed that a learned colleague, 
sitting on the Original Side lately, also 
expressed dissatisfaction at this practice. 
His opinion was that these proceedings 
in this Court should not be by rule but 
by motion, and I think that as a general 
rule that practice is one which ought 
to be maintained. It seems to me that 
a rule for the purpose of setting aside 
probate necessitates very many affidavits 
and does not come on for hearing for a 
long period and requires two hearings 
when one possibly would be sufficient. 
The rule ought to be confined to appli- 
cations which are urgent and where 
relief in the shape of an injunction is 
required. 

Coming to the points raised in this 
case, a preliminary objection taken is 
that this Court has no jurisdiction to 
entertain applications for probate and 
having no jurisdiction to grant probate 
it should now be revoked. 

Reliance is placed on sec. 87 of the 
Probate and Administration Act. That 
section says:— “The High Court shall 
have concurrent jurisdiction- with the 
District Judge in the exercise of all the 
powers hereby conferred upon the District 
Judges.” 

It has been contended that the ‘‘ High 
Court” should be taken as meaning High 
Court as defined in the General Clauses 
Act, In the latter Act High Court is 
defined as the Highest Court of u^peal 
and, ft is said, that as the High Court 
it has concurrent jurWiiotioa witi^ the 
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District J udge in the exercise* of |^owers 
under the Probate and Administration 
Act. If that contention were correct, the 
result would be serious, I? would mean 
that the High Court ” in sec. 87 meant 
High Court in the exercise of its Appel; 
late Jurisdiction. It is only the High 
Court exercising Original Civil Jurisdic* 
tion which has jurisdiction of issuing 
probates and granting administration 
under the Probate and Administration 
Act, nor is it very clear — if by High Court 
is meant a Court of Appeal — how that 
Court could have concurrent jurisdiction 
with a District Judge. I take it that 
High Court in its Appellate ,1 urisdiction 
cannot have any power or jurisdiction 
to deal with things that can only be done 
by the High Court in its Original Juris- 
diction. Moreover it has been xiointod 
out that if the High Court has no power 
under the Probate and Administration 
Act to grant probates and letters of 
administration, it is also clear that it has 
no power to do so under the Charter. 
Sec. 150 of thp Probate and Administra- 
tion Act expressly provides that *‘No 
proceedings to obtain probate of a Will, 
or letters of administration to the estate, 
of any Hindu, Mahomedau, Buddhist or 
person exempted under see. 332 of the' 
Indian Succession Act, 1805, shall be 
instituted in any Court in British India 
except under this Act” That section 
would of course control the power which 
the Court possesses under the Charter ; 
that has been so held in more than one 
recent case. But I think it is siifficieutly 
clear that the “ High Court ” in sec. 87 
o£ the Probate and Administration Act is 
not intended merely to be confined tB tbd 
High Court in its Appellate Jurisdiction, . 
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but also includes th#High Jptotirt exer-^ 
cising Original Jurisdiction. is only 
by placing that meaning on the High 
Court ” that any effect can bte given to 
sec. 87. Moreover the words in sec* 87 
are in effect the same as in sec* 264 of 
the Indian Succession Act, and aS Mr. 
Bonner jec pointed out at a ‘^ery early 
period, the definition of District Jndge 
in the Succession Act included the High 
Court exorcising Original Jurisdiction* 
In the Probate and Administration Act 
that is not defined. District Judge means 
Judge of a principal Court of Civil 
Jurisdiction. lu sec. 3 of the Indian 
Succession Act ‘ District Judge ’ is defined 
in the same way and certainly* from that 
time downwards it has been considered 
that the definition of Djisbriet Judge 
included a Judgp of t^e High Court 
exercising Original Jurisdiction. 

I therefore think that there is no doubt 
under see. 87, that this Court, as 
exercising Original Jurisdiction has con- 
current jurisdiction with the District 
Judge for the purpose of exercising all 
powers provided by the Act. 

The next question is that under sec. 5p 
of the Probate and Administration 

f' 

this Court ought to revokfe the probate 
inasiuuch as the grant was obtained by 
fraud and nxisrepresentation of tha, 
perty which the testator possessed , 

the jurisdiction of this OonH. . 
petition for probate the tes&tor Is 
cribed as aj^indu inhabitant nt ■ 

and as regards the property 
be no question that he loft no profeSHy 
ill Calcutta except a 
umbrella and wearing appard£ 

So far as the proper^ is coboerned, no 
misrepresentation or fraud has beeii prac-* : 
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OQ this Court. I am i&formed that 
the, only property that the testator pos- 
sessed was the propei’ty I have mentioned, 
I think, having regard to the facts of 
the ease, by reason of the testator having 
come to Calcutta only for the purposes 
of medical treatment, that would t>e a 
- slender ground to charge that fraud was 
practised upon this Court. It is true he 
bad no fixed abode in Calcutta but that 
is not alleged and having regard to the 
circumstances that he came to Calcutta 
suflferiug from a serious complaint and 
it was not known how long he might have 
remained in Calcutta it seems to me it 
would be going too far to say that the 
exbcutor practised fraud on the Court 
by describing the testator as a Hindu 
inhabitant of Calcutta, As a matter of 

fact he resided in Calcutta and had been 

• • 

residing in one sense of the word since 
the 11th of February and he had come 
there for no other purpose than, so far 
as it appears, of having medical attend- 
ance, 

I think therefore no grounds exist for 
revocation of the probate on that ground. 
Still, a more serious question is raised 
as to whether or not this Will is not a 
forgery^ Under sec. 50 of the Probate 
afei Administration Act it is provided : — 
“ The grant of probate or letters of ad- 
u^inistration may be revoked or annulled 
’ jfor just cause.” * 

The explanation states that just cause 
exists where the probate is obtained by 
' , making a false representation. I take it 
that that expression is sufficient to cover 
iu which it is alleged that the 
of the testator is a forged document. 
Illustration (c) cites a case ‘Hhat the 
was obtained by means of an 


untrue allegation of a fact essential in 
point of law to justify the grant, though 
such allegation was made in ignorance 
or inadvertently,” 

Therefore it appeai-s to me, in accord- 
ance with sec. 50 of the Probate and 
Administration Act, that the proper 
course, when there is an allegation^ of 
forgery, would have been to make an 
application under sec. 50 to have the 
probate revoked on that ground. It wiis 
suggested, supposing that form was not 
permitted by the Code, that there was 
another course by way of a suit to have 
the probate declared invalid on the 
ground that the Will was a forged docu- 
ment. I, however, entertain, wery great 
doubts whether that course is now open 
having regard to the Probate and Ad- 
ministration Act. 

Although sec. 50 is similar in terms 
to sec. 234 of the Indian Succession Act, 
it has been held by a Divisional Bench 
of this Court, so far back as the year 
1878, that the proper course under the 
Succession Act is»to make an application 
for revocation in a case where it is alleged 
that the Will is a forgery. 

In the case of Komol Lochun DuU ▼. 
Nilruttim Mundle (1) Justice Markby in 
delivering judgment says : — 

‘‘The probate can be revoked upon 
any of the grounds mentmued in sec. 
234. The duty of the Judge upon an 
application being made under this section 
somewhat depends upon what has passed 
on the previous grant of |)robate. Clear- 
ly, however, the first thing for him to 
do is to direct nojjioe to be given to the 
executor and all persons interested under 
the/Will or claiming to^haire any Interest 

(1) I. L. R. 4 pal Seo (1878). 
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ni the estate of the deceased* It is also 
clear from sec. 261 that the executor 
will be the Plaintiff in the regular suit 
which the J udge will then have to try, 
and the object of this is clear. It is in 
order to enable the Judge, if he thinks 
proper, to call upon the executor to 
prove the Will again in the presence of 
the objector, notwithstanding the ' prior 
probate, just as in England hejnay be 
called upon to prove the Will in solemn 
form. But a discretion is left to the 
Judge. Where there had ^een alread)’ full 
enquiry as to the genuineness of the Will, 
the Judge would probably take, as he 
would have a right to take, the previous 
grant of probate as pi*imd facie evidence 
of the Will, and so shift the onus on to 
the objector. But if there had been no 
previous contention, and the Will had 
only been proved summarily, or in what 
is calfed common form in England, that 
is, without any opposition, and merely 
exparte^ to the satisfaction of the Judge, 
who can know nothing of the circums- 
tances or the state of 4he family, then 
he ought in all ordinary cases to have the 
Will regularly proved afresh, so as to 
give the objector an opportunity of 
testing the evidence in support of the 
Will before being called upon to produce 
bis own evidence to impeach it. For 
example, when, as has actually happened 
in this case, the widow applied to have 
the probate revoked, the District Judge 
rejected her application without giving 
any notice to anyone, because she did not 
make a prirnd facie case against the Will. 
We think that was wrong. The District 
Judge should have summoned the exe- 
cutor and the other parties interested 
upder the Will and in the estate of the 


decked,* and should, in suoh^A 
the present, have required the exepnthr 
to prove the Will in the presence ol Ibi^ 
widow. ^ , 

^*So also when the applicant for pro^ 
bate is about to prove a Will in common' 
form, and a caveat is put in, unless the 
parties signify their desire^ at once to 
proceed to trial, it is preferable that a ' 
postponement should be granted so that 
there may be a formal trial of the matter 
on all the evidence that either side may 
be able to adduce.” I do not think I 
should be right ki departing from that 
procedure in a case where forgery is 
alleged. So far as my knowledge goes, 
the practice has been in accordance with 
the statement of Justice Markby, and 
I would not be right in departing from 
that procedure. It is obviously unsatis** 
factory, in a case where forgery is alleged, 
to come to a conclusion upon issues of 
that character merely on affidavits. I 
am bound to say that if it was a matter 
which could be decided on affidavits, I 
should hold that the evidence rather 
preponderates in favour of the Will, 
seems to me that the affidavits produced' 
in support of the Will together with the 
testator’s own letter go very far .^tg ex- 
plain how the Will came to be execute ^ 
in Calcutta. * It has occurred to 
whether it. is open to me to say tbe^ ' , 
the probat# which has already been ; 
granted should be considered as 
fobcie evidence of the Will and th^ I V 
should lusoordingly* shift the 
the objeotor. After all, little 
gaioed hy adopting that ooBne|vl^;:|^| 
would, be departing from" 'the V 

this Court. 1 think tiierefi^ taking kti": 
the ciroumstanoes that I ought to set • 
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thiM dtse down to triad and to direct 
the atacutor to give his avidaDoe afreshi 
ilk the prasenoe of the objector, of the 
di?e axeoQti 9 n of this Will. The affect 
wonld ba to revoke the probate. That 
must follow. That was asked for. This 
is a case which must be expedited and 
not relegated to the bottom of the 
Peremptory List of Causes. I direct the 
case to appear at the top of the remanet 
list this day three weeks. 

Me$Mr8. Sutter A Co., Attorneys for the 
Applicants. 

"Sabu M. M, Chattei^ee^ Attorney for 
the Executor. 

S. R. D. 


{TESTAMENTARY AND INTESTATE 
JURISDICTION.] 

Harington, J. "J In the goods of 
1900. V Harbndra Krishna 
19, December. ; Mukbrjbb, deceased. 


probate and Adminiitration Act (F of 
2S81\ secs, 50 and 83 — Revocation of pro- 
bate — Procedure— Practice — Motion on notice 
— Buit to set aside probate^ Rule nisi — Will^ 
invalidity of— Grant of probate^ vrregxdarity 
in — Civil Procedure Code (Act XIV of 1882)^ 
IV, Part E, Form 115, 


When it is sought to revoke a grant of 
probate on the ground of the invalidity of 
the Will, the proceedings shotild he initiated 
by a regular suit, using the foi'tn of 
plaint given in the Civil Procedure Code, 
Seh, IT, Part E, No, 115, and not by 
motion on notice. 


‘ Komol Loohun Dutt v, Nilruttun 
MuNDDIB (1) distinguished. 


When it is sought to revoke the grant 
'Mf^ohate of a valid Will on the ground 
Vacate irregularity in making the grant, 
(1) L L. R. 4 Oal. (1878). 
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the pi^oceedings should he by motion on 
notice. 

Proceedings of this description should 
not be initiated by a rule nisi. 

In TBB GOODS OF Mohbndha Narain 
Roy (2) refaTcd to. 

This was an application on notice by 
the widow of the deceased for revoca- 
tion of the probate of the Will of her 
deceased husband which had been grant- 
ed to his brother Parbutty Churn 
Mukerjee, the executor named in the 
Will, on the ground that the Will was a 
forgery. The application was opposed 
by the executor both on the facts and on 
the ground that it was wrong in form, 
but as regards the issues of fact it was 
agreed that they could not be tried 
upon the present application. 

The Advocate-Oeneral (BorCbh J, T, 
Woodroffe) and Mr, Sinha for the Ap- 
plicant. 

Messrs, Garth, Ckakravarti and J, O, 
Woodroffe for the Executor. 

w 

The Advocate-General , — The proper 
form of application is by motion on 
notice as appears from the recent deci- 
sion in In the goods of Mohendra Narain 
Roy (2). Sir Lawrence Jenkins when 
Bitting on this side of the Court required 
proceedings to be commenced by motion 
^n notice and not by rule nisi. The 
procedure is not by suit as suggested, 
see Komol Lochun Dvtt v. NitruHun 
Mundle (1). The object of this con- 
tcntiou is to throw the onus on the 
applicant, who would be the Plaintiff 
in such a suit whereas the onus is on 
the executor who has not yet ]^roved 

(1) I. L. H. 4 Cal. aeo (1878). 

(2) 6 C. W. N. 877 ^1900), ^ 
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the Will in solemn form to so prove it Ohnru Mukeijee. Th^ f^plioatlon is 
in the applicant’s presence. opposed both on the f^ets ^ 


Mr. J. G, Woodroffe, — According to the 
usual practice the procedure is by rule 
msl This appears from the judgment 
in the case cited. But if that proce- 
dure is not to be followed, the proceed- 
ings should take the form of a regular 
suit. It is not contended that the mere 
change in the form of the proceedings 
wobld affect the onus. As to the form of 
pleadings in such a suit, see the unre- 
ported case in this Coiirt of William 
George Black v. Williani Kenneth Dmiglaa 
and anoih&i\ suit No. 225 of 1877, de- 
cided by Pontifex, J., on the 2nd May 
1878, which was a suit by the son of 
the alleged testatrix against the executor 
and executrix to call in the probate of 
the AVill and to have the same proved in 
solemn form on the ground that the 
testatrix was not in a sound and dis- 
posing state of mind.* 

21ie Advocate-Gmeral in reply. 

Tlfe Judgment of the Court was as 
follows ; — 

Haiungton, j. — This was an applica- 
tion by the widow of one Harendra 
Krishna Mukerjee for revocation of pro- 
bate of the Will of her deceased husband 
which has been granted to Parbutty 

* The prayer of the plaint ran as followtj 
“ The Plaintiff therefore prays that the probate 
of the alleged Will of the Raid Eliza Anne 
Black BO granted to William Kenneth Douglas 
and Alice Mary, his wife, be called in, and tlmt 
it may be ordered that the said alleged Will 
be pro\ed in solemn form and that all necessary 
direcUons be given and the Plaintiff also prays 
foi Bucli further and other relief in the pre- 
miBcs RR the circumBtances of tlie ca«e may 
require and rb to thjB Honorable Court shall 
seem fit.”— Pnr, 


ground that it is wrong in form. jfS 
conceded however that the issues of Ihot 
cannot bo tried on the present appKea^ 
tion. The only (piestion therefore to be 
decided now is t^hether the proceedings 
are m proper form and whether any ordei^ 
ought to be made on this application. ^ 

The Kespondent contends that a rule 
should have been obtained calling on the; 
executors to show cause why the probate 
should not be revoked ; he also says if 
that contention is not correct, at any rate^ 
the proceedings should have taken the 
form of a regular suit. In either view 
the present application which is by notice 
of motion would be wrong. 

Now the jurisdiction to annul or 
revoke a grant of probate is given to the 
Court by sec. 50 of the Probate and 
Administration Act which enacts that 
probate may be revoked or annulled for 
“just cause.” The illustrations and ex- 
planation shew that* “just cause” may 
be cither a defect in the proceedings not 
necessarily affecting the validity of the 
Will or it may be a matter which renders 
the Will invalid. ♦ 

In the present case the affidavits dis- , 
close that the case for the applicant is 
that the Will of which probate has been 
granted is a forgery and that the deoeaa* I 
ed at the time he was « alleged to have 
made his Will, was incapable of making a 
disposition of his property. > 

Chapter V of the Probate and 
istration Act, comprising sees. 51 tn 
purports to lay down the practice in tlie ^ 
granting and revoking of probates V 
letters of administratioUi but 
secs. 70 to 73 and 83 indicate tbs^t 



Voi,. V.} 


m 


THE OjljlpUTTA WfiEKLY ITOTES, 

Ik tub Goom OF HaRBKDHA E'liiBHMA Mukbrjsb. 


the gnat of |>irob»te is opposed by a 
etteator tha proo^ediiigs are to' be in tljo 
form of a suit under the provisions of 
the Oode of Civ|| Procedure, in which the 
Petitioner for the grant shall be PlaintifF, 
amf the person opposing the grant 
Defendant, there is nothing in the chapte/ 
to i^dioatl what procedure is to be fol 
towed where a grant has been already 
^ade and it is sought to sot aside that 
^raut. ft is said that the praetic<» that 
has been ado[>ted here, is to issue a rule 
oalling on the executors to sliow cause 
why probate should not be revoked. 
Such a procedure is not directed either 
by the statutes or by tlic rules of this 
Court. It has been disapproved in a 
recent*case, and it is stated that it was 
not followed l)y a learned Judge who was 
lately a member of this Court. Under 
these oircum^jtanoes J am not bound by 
that practiee. 1 agree in thinking that 
the practice of proceeding by nrie not 
the proper practice for obtaining revoca- 
tion of probate. The practice of initiat- 
ing proceedings for revocation of probate 
by* motion has been approved in a recent* 
ease in this Court, and inasmuch as the 
present application is made in accord- 
ance with that practice 1 think the appli- 
oant should have an order made on her 
naotion. But I do not agree with her 
'i^SIhitentton that the case of Komol Lochnn 
r. Jli’Uruttun Muiidle (1) fs an 
i^^Ority for the proposition that a grant 
-irf probate cannot be revoked by a 
suit instituted for that purpose, 
doubt that case lays down that the 
bf probate cannot be questioned in 
<Mvil suit; but it does not 
iMfiwPfhli itW probate cannot.be revoked 

fj. 

t. L. R, 4 Cal. m (1878k 


by a regular suit brough|^ in the Court 
by which the probate was granted under 
its Probate Jurisdiction. 

That such a suit can be brought is 
clear from the Civil Procedure Code. In 
the Ci\ii Proi^edure Code, Soh. IV, Part 
(K) wliich is bended ** plaints in suits for 
special relief,'* the form of a plaint is 
given, No. ilo (2), which is to be used 
by an executor or legatee or next of kin 
seeking to obtain ro\oeation of probate in 
cases m whicli the claim for revocation 
is founded on the allegation that the 
Will of which probate has been granted 
is not Ihe true Will of the testator. 

This form is only applicable to a case 
in which the ground on wdiich relief is 
sought is that tbo^ Will is invalid. It 
could not be used in a case in which an 
application is made to retrall th0 grant of 
probate of a valid Will on the ground of 
some irregularity in making the grant. 
Such an application as that will be pro- 
perly made by motion. 

It has been argued that the applica||t 
is entitled to have the Will proved in hm* 
|h*OBeiice. This may be so, but tliat is 
not the present application. Th^ present 
application is that the probate already 
granted should bo revoked on the ground 
that the Will is a forgery. /Phat is in its 
nature quite distinct and different from a 
proceeding to have the Will proved in the 
presefaco of the objector— or as it would 
be called in England in solemn form — 
and it is quite distinct from a motion to 
recall a grant on the ground of some 
informality in the proceedings. 

In the present casq the application is 
made on the faith of a pi^tlce which 
has been approved and followed Iti this 
Court., and on that ground I thin^ an 
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order ought to be made on this motion. 
But in my opinion in cases in which 
Form 116, Schedule IV of the Civil Pro- 
cedure Code is applicable, the proper 
practice is to bring a suit for revocation 
of probate using that Form in obedience 
to sec. 644 of that Act. 

I do not think therefore it wotild be 
right to dismiss the application although 
in my opinion the course followed by the 
applicant is not the proper one. Sect 644 
of the Civil Procedure Code and Schedule 
IV, Part E, Form 115 indicate that when 
it is desired to dispute the validity of a 
Will of which probate has been granted, 
the proceedings should be by a regular 
suit brought in this Court under its 
Probate Jurisdiction. ^ 

The order will be that the matter be 
sot down for hearing as a contentions 
cause, the petition being treated as a 
plaint, the affidavit of executor as the 
written statement. Liberty" to file a 
separate written statement in a fortnight. 
Bahu Nolin Chunder Gupta^ Attorney 
the Applicant. ' 

Messts. Car^^ithers <f? Co., AttornejH 
for the Executor, 

S. R b. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Originaij Decree 
No, 65 OP 1899. 

Protap Narajn 
Mxtkerjke and anr., 
Defendants, Appellants, 

V, 

Sabat Kumabi Debt, 
wife of Ram Narain 
Banerjee, Plaintiff, 
Respondent. 
Specific lUlUf Act (/ of 1877), sec. m, 
ch {c)-^Famify arrangement — Conipromiee of 


douUftd 

by a person ' not party 

jicially entitled under the oomptw^ 

A suit to set a$tde a 
hetiveen the members of the 
was compromised. By the deed of 
prmnise it was stipulated that cer^iti^ 
the parties to the compromiee tkendd^ 1^; ? 
to the Plaintiff Rs. 5,000. The 
was not a party to the suit or 

^ old— That she being a person 
fieially interested under the cofnprcmwif : 
was entitled to sue for the recovery of the 
money, if the compromise was a compr^ 
mise of douhtjul rights. 

This was an appeal preferred on the 
27 th of February 1899, against the decree 
of Babu Mohim Chunder Ghosh, Sub-, 
ordinate Judge, 3rd Court of Zillah 
Hooghly, dated the 16th of February 
1899. 

The suit, out of which this appeal 
arose, #was instituted to recover the sum 
of Rs. 5,000 under the following circum- 
stances ; One Noboknsto Muketjee died 
in 1297, B. S., leaving four sons, vh.. 
Protap Narain, Ram Narain, Surjra 
Narain and Raj Narain, and , ; tout 
daughters, Sarat Kumari, Kusum Kumabi, 
Khirod Kumari and Fool Kumari,^ arid , a 
widow Nistarini Debi. After his dealjl, 
the four sons and the. widow execute,, 
a deed of partition, by which the ^ 

gave *np her one-fifth share in her 
band's estate and in lieu thereof 
four rooms in the family dwelling^h^//; 
a house at Baji^and a montl^ly 
of Rs. 26 from each of'" her' 
on account of maintenaUoe,;’'%ei^.|^ 
further agreed by this dee^' . ' 

should each of them;|«»iy 
the mother w|thin ^ 


Maclean, C. J. 
Banerjee, J. 
1900. 

2, August. 



';.<||t^^ ‘<8. Tliatin addition to the monthly 

Kaj Natain instituted a suit allowance provided for by the deed of 
his three brottera and the mother partition, I, Ram Narain Mookerjee* shall 
^ set aside this deed of partition. This pay to our mother Srimati Nistarini 
, Hinit was amicably settled and a petition Debi each year at the time of Durga 
^ (soienamak) was filed in Pujah festival the sum of Rs. 200, and 

; the suit dated the 26th May 1893. That I, Raj Narahi Mookerjoe, shall pay each 
. Ifoleimmti/tf after providing for a division year to our mother at the time of Durga 
of the properties left by Nobokristo Pujah festival, a sum of Rs. 100, and I, 
among the sous, proceeded as follows : — Surya Narain Mookerjee, shall pay each 
‘^7. We, the fo\ir uterii^ brothers, to my mother at the time of the 

Pjfotap Narain and Ram Narain and Durga Pujah festival a sum of 

$urja Narain and Raj Narain Mocker- 

'jses shall pay Rs. 5,000 to each of our *'8’ '8hat the late Nobokristo Mooker- 
sisters Srimati ^arat Kumari Debi, t*»e father of us. Protap Narain, 

Srimati Kasum Kumari iJebi, Srimati Narain, Surya Narain and liaj 

Khirod Kumari Debi and Srimati Fool Naraih Mookerjees, and the husband of 
Kumari Debi within five years from this “e, Srimati Nistarini Debi, died without 
date. If yve do not pay within five making any Will. Though I, Raj Narain 
yjsars, we shall pay interest on the said MOokerjee, had previoiisly done some 
sum at the rate of 12 annas percent, “cts in the belief that my father h^ 
per month. Out of this, 1, Surya «>ade a Will, hut now I have learnt on 
Narain Mookerjee, shall pay to my third enquiry that such belief of mine is 
sister, Khirod Kumari Debi, the sum of groundless, and I, Srimati'Nis'lkrini Debi, 
Rs. 5,000 ' which is payable to her ; and have also learnt on enquiry that my 
jl, Raj Narain Mukerjee shall pay to deceased husband, Nobokristo Mooker- 
Srimati Fool Kumari Debi the sum of j®o> made any Will, so that in 

Jte. 5,000 which is payable to her, and ^'R-ore we shall not be able to make any 
'we, both Protap Narain and Ram Narain or demand on the ground of the* 

IMookerjeos, shall pay the sum of existence of a Will made by him. 

Ito. 10,000 at the Rs. 6,000 each * * * * 


Srimati Sarat Kumari Debi and 
Kusum Kumari Debi, i,e,, each 
'Shall pay at the rate of Rs. 6,000 
mother Srimati Nistarini Debi 
to the aforeg^d stipulation, 
if our mother dies within 
five years, then we shall pay 
sum to the said *Sarat Kumari 
Kumari Debi. Khirod 
and Fool Kumari Debi shall have 


“ 13. That I, Srimati Nistarini Debi, 
on agreeing to take Rs. lOt) as monthly 
allowance at the time of the partition 
between my sons of the estate left by my 
husband, relinquished the share receiv- 
able by me under the Hindu law, and 
signed the said partition deed. But as 
I was then ill in body I d^lared that 1 
had not perfectly understood the same. 
But I now having telinquisfied the 


; ho idght^te Uie said sum. 


share receivable hjr me Ofter perfectly 
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uiidorstaiidhig the above matter and the 
disputes among my sons having been 
settled and my sons having agreed to pay 
at the rate of Rs. 5,000 to niy daughters, 
as stated in para. 7, I am fully a consent- 
ing party to the said partition deed and 
to this ruffamma (deed of compromise) 
and I fully approve all the terms of the 
same. In future 1 shall not be able to 
make any claim or demand on the ground 
of my having any share in the properties 
left by my husband.'^ 

A decree was made in that suit in 
terms of the said solenamah, * 

Subsequently in 1894 the mother died, 
having prior to her death executed a 
Will, the 3rd clause of which was as 
follows : 

“That my youngest son, iiaj JSarain 
Mukerjeo, had brought a suit No. 15 
in the 3rd Sub-Jadge\ (’curt, ZilJuh 
Jlooghly, to set aside the said deed of 

butwara which suit having been disposed 

# 

of, and according to the teiiiis of a 
nolenaviah on the 20 th May 1893, there 
IS a stipulation in para. 7 of the said 
solenartiah of that date, to the effect that 
of the sum of Rs. 5,000 payable to 
my eldest daughter Srimati ^arat Kuman 
Debi, and the sum of Rs. 5,000 payable 
to my second daughter Srimati Kusum 
Kumari Debi, in all Rs. 10,000, by my 
eldest son Prdt^ip Naraiu Mukerjee and 
by my second son Ram Naraiu Mukerjee, 
shall each pay at the rate of Rs. 5,000. 
My said sons, up to this time, have not 
paid any the least amount on that 
accoxmt according to the said stipulation. 
On my death* the said daughters shall 
get the said suths from the said sous, 
under ,thc tenns of the said solmama/t, 
(and) my baid sons shall not be able 


to raise any kind bf 
same. On acco^|ni of (*ny) ' 

having agreed to pay such 
daughters, 1 consented to the a^id 
nama and on relinquishing the Jidgill' 
which had devolved on me 
fifth share of the properties left by tny- 
husband by reason of the partition miidd:' 
between the sons, I have been only IS!^ 
ceiving a monthly allowance. But if, 
according to the terms of the eaid 
« uffanama my sons do not pay to my S|fcid 
daughters each at the rate of Rs. 5,000 
payable to each respectively, then OU 
the terms of the said Viyfa/icwna and the. 
btttwmn being cancelled, (the profits whicll 
1 would have received, of the one-fifth 
share of the properties left by my hus* 
band from the 19lh day of Falg;Qon 1297 
till the date of my d^th, aft^r deducting 
therefrom the amount recovered for my 
montJily 'allowance), a four annas portion 
of such balance amount as I would have 
received on adjustment of accounts, my 
daughter Sarat Kumari Debi shall b® 
able to realise from my son Rrotap 
Naraiu Mukerjee and another i anuKts 
portion my daughter Kusum Kumai^i 
Debi shall bo able to realise from my son 
Ram Naraiu Mukerjee.” • 

Probate of the Will was granted to 
Naraiu Mukerjee, the executor 
in the' Will. ijSf, 

The Plaintiff, Sarat Kunuuri, , 
brought this suit against her 
Pro tap Naraiu .and Ram Natsifti 
cover the sum of Rs. 6,000 witl^ 

In lier plaint ^he pleaded tiie Of 

the family at the death of 
as given above, relbruod tO lihiO wed of 
partition, the aubsetia^ %y Baj 
Naraiu, the soknan^aA^ tbe decree on the 
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miM» 4 ferAi %b^ death of her toother 
tlMli! at^d her Will and alleged that the 
Haid ij|^ had not been paid either to her 
de^eaaed mother or to her. The lower 
Oontt made a decree in her favour, from 
:|||^hieh the Defeiidante now appealed. 

Mr* Woodrqffe and Babu Benode Behwri 
M^keifjee for the Appellants. 

Dr, Bash Behari Ghosh and Babu Deben- 
dm Chunder MvXlik for the Respondent. 

h 

i^The JuocjMKNT OF THK CouRT vvas as 
follows : — 

Maclban, C. J. — This appeal raises an 
interesting but not' I think, a very ditfi- 
quit point. The facts necessaiy to be 
stated *f or Its due appreciation lie within 
a very narrow compass One Nabo- 
kristo M|^erjee, the father of the present 
Plaintiff',# died on t]ie 27th Bhadro 1297 
leaving him surviving four sous, four 
daughters and his widow, the mothei 
of all the eight children. A short tune 
after his death, the four sons partitioned 
the property, and they came to au 
arrangement with their mother, in lieu 
of her share under a partition, that she 
should be entitled to occupy certain 
rooms and receive Ks. 100 a mouth. 
Afterwards one of the sons, llaj Naruiu 
Ifiukerjee challenged this partition and 
ipeifituted a suit to have it set aside, 
he made parties to that suk, his 
ttllpee other brothers and his mother. In 
iliji^^ieuit, the parties effected a compro- 
The present Plaintiff, one of the 
w^as not a party to that suit 
the oompromise, which is dated 
tih# of May 1893. The compromise 
effected after the trial of 
llw begun, because it recites 

after examination of witnesses on 


behalf of the Plaintiff had commenced, 
this suit has been postponed for settle- 
ment by wa}^ of compromise.^’ The 
clauses in tliat docMuneiit to which I need 
refer are the 7th, the 9th and the 13th. 

The 7th clause is in these terms : — 
“We, the four uterine brothers, shall pay 
tts. 5,000 to each of our sisters,” naming 
them, “within five years from this date. 

If ive* do not pay within five years we 
shall pay interest on the said sum at * 
the rate of 12 annas per cent, per month. 
Out of this, 1, Siirja Narain Mukerjee, 
shall pay to my third sister, Khirod 
Kumari Dobi, the sum of Its. 5,000 
which is payable to her, and 1, Raj 
Narain Mukerjee, shall pay to Srimati 
Fool Kumari Debi the sum of Rs. 5,000 
which is payable to her ; and we, both 
Protap Narain and Ram Narain Mukerjee, 
shall pay the sum of Its. 10,000 at the 
rate of Rs. 5,000 each to Srimati Sarat 
Kumari Debi and Srimati Kusum 
Kumari Debi, (/.e.), each of us shall pay 
at the rate of Rs. 5,000 to our mother 
Srimati Nistarini Debi according to the 
aforesaid stipulations. God forbid, if our 
mother dies w’ithin the said five years, 
then we shall pay the said sum to the said 
Sarat Kumari Debi and Kusum Kumari 
Debi. Khirod Kumari and Fool Kumari 
shall have no rights to the said sum.” 

Clause 9 is in these terms : — “ That 
the late Nobokristo Mukerjee, the father 
of us. Protap Narain, Ram Narain, Surya 
Narain and Raj Narain Mukerjee, and 
the husband of me, Srimati Nistarini 
Debi, died without making any Will. 
Though 1, Raj Narain Mukerjee, had 
previously done some acts on the belief 
that my father had made n Will, but now 
I have learnt on enquiry that such belief 
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of mine is groundless, and t, Brimati 
Nistarini Debi have also leamt on 
enquiry that my deceased husband Nobo> 
kristo Mukerjee had not made any Will, 
so that in future we shall not t>e able to 
make any claim or demand on the ground 
of the existence of a Will made by him.” 

Clause 13 is in these terms : — “That 
I, Nistarini Debi, on agreeing to take 
lls. 100 as monthly allowance, at the 
** time of the partition between my sons, 
of the estate left by my husband, re- 
linquished the share receivable by me 
under the Hindu Jaw, and signed the 
said partition deed. But, as I was then 
ill in body, 1 declared that f had not 
perfectly understood the same. But 1 
now having relinquished the share re- 
ceivable by me after perfectly under- 
standing the above matter, and the 
disputes among my sons having been 
settled and my sous having agreed to pay 
at the rate of Ks. 5,000 to my daughters, 
as stated in paragraph 7, 1 am fully a 
consenting party to the said partition 
deed and to this rufanama, and I iullj^ 
approve all the terms of the same. In 
future I shall not be able to make any 
claim or demand on the ground of my 
having any share in the properties left 
by my husband.” 

The mother has died within the five 
years mentioned in clause 7, and the 
present Plaintiff Sarat Kumari Debi 
sues her brothers, Protap Naraiu and 
Ram Narain for the lls. 5,000, which she 
says they agreed to pay her under the 
solenamah. Her case is that under the 
terms of the solmamah or compromise, 
the mother having died within the pre- 
scribed period, the Rs. 5,000 is now pay- 
able to her. The Defendants contend 


that she is not entitled 

suit, not being a party to HbM 

mise, and, in support of that 

certain cases decided in the Courte 

England have been referred to. 

instance the oases of In re JiOf , 

Alum and Chemical Company (1) 

Child and Co, v. Thurley (2). It 
unnecessary, however, to deal with thtfir,; 
cases, for we have to decide this queetipn/!> 
according to Indian and not acoatditig tck, ;; 
English law, and the question admittfi|||l|f! ; 
turns upon what is the true meaning 
sub-section (c) of sec 23 of the Spectfie;, 
Relief Act. That section runs^ asV 

follows : — “ Except as otherwise provide ; 
by this chapter,” — and it is not suggested 
that there is any other provision which 
touches this point, — “ the B{||pific per% 
formanoe of a contra^ct may be ^ obtained 
(c) where the contract is a settlen^ent 
on marriage,” which is not the case here, 
“or a compromise of doubtful righjto 
between members of the same fan:^i)y, 
au^ person beneficially entitled there- 
under.” The Plaintiff says that this was 
a compromise of doubtful rights between 
members of the same family, and that 
she is a person beneficially entitled there- 
under. We have, therefore, tet conefdert, 
iirs% whether the compromise in this 
is one "of doubtful rights within 
meaning of the sub-section, andj 
whether the Plaintiff is a person 
ficiaily entitled thereunder, sO 
entitle her to sue under tllO 
There is no such statutory right 
to the English law, and 
English authorities are not of 
in this connection. * * ^ 

(1) L. E. 26 Oi. Mf. m 

(2) U R. 16 Ch. I>lv. 161 at p. 166 (lW0>, 
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^lK>t bf iM)y t‘0afK>zmble 

tli^jil j(j|ij|| wa» ^ oomptomlie of doubtful 

Iti the drst^lace one of the sons 

#IMI challenging the validity of the 

^fj^evioue partition, and the mother was 

at any rate the existence of 

a Will by her late husband, and claiming 

she did . not fully understand the 

airrangement as to diet only receiving 

Ibiu^ JOO per month and that she was not 

bound by that arrangement, whilst 

iqpparently the other brothers Wei’s 

contesting these claims. * There was 

therefore a contest between the parties. 

The issue of that contest was doubtful, 

rights of the parties under that 

CgCntest was undetermined, and so far as 
• « 

6n0^ can judge doubtful. Under such 
oiroumstances it is impossible to say that 
i^his oomiprotnise was not one of doubtful 
, rights. 

^ ‘ Then the question arises whether the 
tlaintiff is a person beneficially interested 
"thereunder. That, again, is reasonably 
clear. The words “ beneficially entitled 
thereunder are wide and comprehensive . 
the legislature does not confine the right 
to cue herby merely to th^arties to the 
oompromise. We have then to discover 
whether the present Plaintiff is a person 
beneficialfy entitled under the compro- 
mise. She clearly was : she was^entitled 
Bs, 6,000 on the happening of a 
event which Jias happened.* The 
lather stipulated, as one of the terms 
bif her joining in the compromise, tb|it 

t Plaintiff should havp.this sum of 
S,000, and that being so, she is clearly 
beneficially entitled under the 
O0|fSi|rromtee. This "disposes of the, case, 
it however, been suggested that 
Ifttinari Debi or her representa- 


tives are necessary parties to the suit. 

1 do not think this is so. The Plaintiff 
is not asking for any relief as against 
her. It is clear on the constructiofi of 
clause 7 read with clause 13 of the com- 
promise, that each of the two daughters 
was to receive a sum of Rs. 6,000 and 
the Plaintiff is not asking for anything 
more than her Rs. 6,000. Her present 
claim does nbi appear to affect in 
any wise the rights of her sister Kusum 
Kumari. One other point has * been 
mentioned. It is said that it has 
not been decided whether the liability 
of the two brothers Protap Narain and 
Ham Narain is a joint or several liability, 
in other words whether each of them is 
liable for the whole Es. 5,000 or only 
for Rs. 2,600. No difficulty however 
arises as to this, for Dr. Rash Behari 
Ghosh for the Respondent is willing to 
take a decree limiting the liability of 

each brother to Rs. 2,600 only. The 

* 

decree must bo modified by limiting the 
liability of each brother, that is, of each 
Defendant, to Rs. 2,500 oply. Subject 
to this modification the appeal must be 
dismissed with costs. ^ 

Banerjr]^, J. — I am of the same 
opinion. 

S. (T, S. Appeal dlsmimd, 

D. C. M. 

[CRIMINAL REVISIONAL JURISDICTION.] 

Rev. No. 63{f of 1900, 

Pbinsbp, j. '1 

Handlbt, j. Petitioners, 

1900. } 

4, September. Empbkss, Opposite 

J . Party. 

Warrant, v^idity of—AttaeKmmt of pnh 
^ty in execution of anift ocUtdwarraM^ 
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Aduar Midda\ tf . T0k 

Resistance (W* obstnicHon to wmh 
Re-issue of warrant after expired date^ legality 
of ^ Penal Code (Act XLV of 1860)^ secs 
ISO, 

A wan ant for realization of money due 
under a crt tificate from a Revenue offiee^ 
having the force of a decree^ dated 'the 
15ih February^ ioa$ issued on the 24th 
February 1900 and made returnable on 
the 5th March following, * A 1 etvrn was 
made on the H>d March that no prbperfit 
of the debtor coidd he found. On the 
30th March the same warrant was re- 
issued by the Nazir and made returnable 
on the following day. In extciiHon of 
this warrant cei tain cattle belonging to the 
judgment-debtor tvere attached^ and these 
toere tahen away by the dehtoi men who 
pushed one of the peons The dehtor^s 
men weir thereupon jwosecuted /or and con- 
victed of offences under sfcs, ISd and ISO 
of the Penal Code 

field —That after the return of the 3rd 
Ma'ich vms made^ the warrant ceased to 
be a valid waiTant and tt could not be 
re-issued in that foi m. 

That the waiTant being illegal^ no offence 
yplating to the execution of such tmrrant 
was committed by the peisons lesistinp 
such evecution. 

This was a rule issued on the iSth of 
July 1900, against the order of the 2nd 
Deputy Magistrate of Diamond Harbour, 
dated the 8th of June 1900, which order 
was, on appeal, aHirmod by the District 
Magistrate of the 24 Pergiinnahs on the 
30th of June 1900. 

The facts of the case material to this 
report appear from thegudgment. 

liabu Shyama Piasunno Mozumdar for 
the Petitioners. 

No one appeared to show 


The J0DOKB«® Of 1«» 
follows 

The Petitioners ivere eohirisM #1 
ofteiices under secs. 183 and 1M> t 
and \NCie sentenced to irnprioonmjWt fit; 
well as line, and their appeals werfi idis- 
ons^ed by the District Magistratii. 
question laised in this^rule is wbethfr 
the peons who are said to have 
obstructed in the exfecution of their 
were so acting, that is to say, wliether 
they were acting under valid wa^r&ulll 
for attachment of the property of the 
debtor. 1'he warrant was for realization, 
of money due under a certificate 

* ti 

a Kev(umo ofiioer having the force of 
decree. We find that the w ai;rant beat^ 
date the 15th February and it was issaetl 
on the 2 1 til idem, ft declared that the 
return was to be made on the 6th of 
March. Tt was made^over to two peons^ 
Adhar and Bhutnath, for execution^ 4 
return w'as made on the 3rd March thstjk 
no property of the debtor could be fotiiufi* 
On the 30th of March, the same warrant 
was re-issuod and given to Ram Oharan 
and Jogendra, two other peons, and tirty 
were directed I 0 make a return oil the 


following day. Tiie evidenee goes %o 
show that, under this warrant, they made 
an attachment of certain catile a^ipiir 
rently belonging to the judgmenMehS^^ 
and thst these were taken away hy 
debtor’s men *who pushed one of tSiee 
peons. It was pleaded before t]be 
tript Magistrate in appeal and the eMe, 
point has beQi\ raised before m 
offence within secs. 183 and 18$ 


committed inasmuch as the 

not making an attsAment bk 

of their duty under a valid waitant, 


We cannot agree wHh tbf view tahti) 



Vttt. y.} th® cwtmA 

'* , i : 

V. Tot Einrpm ' 

by aiistviot Magi 8 tr 0 te« It 6^ems to 

08 nfter tlie return of tlie 3rd 

wa8 made, that warrant cease<i to 
be a valid warrant and it could not be 
VOdeeoed in that form. If it was the 
intention of the Deputy Collector to 
aMtJili property, he should have Issued* 
a warrant which could be properly 
cmecuted. We think, therefore, that on 
this^ ground the conviction and sentence 
should be set aside, and inasmuch as any 
assault which was connnittod on the 
l^on was merely nominal, we think that 
no Other punishment' should be awarded 
for that offence. The fine, if paid, will 
be refunded. 

JRuh ma'Ie ah^olufe : 

m 

H* Pi C. C^mvHtion 8(t aside. 


(pim APPELLATE JURISDICTION.] 

Appical from ORiGiNj|t Decueb 
Nob. 298, 299, & 348 of 1898. 

In No. 298, 

Hari Saran Maitra, 
Defendant No. 2, 
Appellant, 

% 

JoTiNDUA Mohan 
Lahiri and others. 
Plain iififs, llespoudents. 

{Hofitributiorty suit Joint wrongdoers — 
BdiA fide ctoVa o/ right. 

ITAsn a joint decree was passed against 
$si^0tal persons^ no suit for contribution 
tWfweW lie as between them if they were 
il0k>ng^0er8 in the sense ih^t they knew 
or ought have known that they we^e 
doin0 an illegal or wrongful act. Jiut if 
they uytf'e^noi guilty of imong in that sense 
but acted under a bona fide cf nm of 
right and kadT reason to suppose tlwst 


Auotr Ali, J. 
Baart, J. 
1900. 

17, July. 
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they had a right to do what they dtd^ 
thm (hei^e is a hight of contribution 
inter so. 

Some time in 1826 i?, the eommon an* 
cestor Of ike parties, dispossessed K of a 
share in a certain propet ty ; after an 
intetval of 27 years and 6 months K 
h% ought a suit and proved his right and 
1 ecovei ed possession ; meanwhile, i.o , ^ 5 
years after the di'ipossesston R had died 
and had been succ* eded by his sons. There 
was nothing to shew that R at* after him 
his heirs knew that they wene doing a 
wrongful or unlawful act or that (hey did 
not do it under cover of a bond fide claim 
of ^right The circumstances pointed to 
the opposite concl utyion : 

Hekl — 7%at in such a case a suit for 
contribution lay. 

Mbruy Weather v. Nixan (1), Betts 
V. GiBuiNs (2), Adamson v. Jarvis (3), 
Pearbon V. Skelton (4), Palmer v. Wick 
AND PuLTENCYTUWN StEAM SHIPPING 
Company, Ld. (D), Srbbputty Roy v. 
Loiiaram Roy (6), Saput Singh v. Imrit 
Tewauy (7)^ and Brojendra Kumar Rot 
Chowdhuuy V. Rash Bbhari Rot Chow- 

DHURY (8) refemed to. 

These were appeals preferred against 
the decree of Babii Gopal Chandra 
Bauerjee, Subordinate Judge of JZillah 
Rungpur, dai%.d the 25th of May 1898, 

The facts of the case*, appear from the 
judgment. 

(1) 8 T. R. 186 (1799), 

42) 2 A. & K f.7 at p. 74 (1834). 

(5) 4 Bin". Rep. 66 (1827). 

' (4) 1 M. & W. 604(1886). 

(6) L H. App. Cas. for 1894, p, 318 (1894). 

(6) 7 W.n. ;i8l a867). 

(7) 1. L, li. 6 Cd, 720 (18b0), 

(8) I. L. Ei 18 Oal, 800 (1886). 
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Haki Saran Maixra v. Jotinbra Moran Lahiri. 

BabtiB Sreenath Da$^ Saroda V/ittrn possi 
Mittet\ Pramdtha Nath Sen and Tnril pose 
Mohan Das for the Appellant in No. 298. IHli 

Bahm hmr Chandra Chmherhutty, 

Kisfiori Lai Sarkar^ Manindra Naih 
Bhuttacharjee^ Tarit Moha 7 i Das and ^ 
Dehendra Nath Bagchi for the Appellant *^*^**^ 
in No. 299. * Ih 

*Babus Nilmadhiih Bose and Mohini 
Mohan Chuckerhuity for the Kesponclents 
in Nos. 298 and 299. * 

Babus Nilmadhvh Bose and Mohini 
Mohan Chuckerhiiity for the Appellant 
in No. 348. ‘ 

Babu Issur Clvandra Chnch:rbu(ty for ^ 
the Kespoudeut in No. 848. 


The JunoMBNT of tub Court was da 
follows : — 

The suit, out of which these aj^pcals 
arise was brought by the Plain titf on the 
10th September 1894, against the De- 
fendant for contribution. He and the 
Defendants are the descendants and heirs 
of Koma Nath Lahiri. Roma Nath and. 
Kali Chandra Lahiri were oo-sharers in a 
certain property called Karaibari, the 
former being entitled to a twelve unnas 
and the latter to a four annas share. 
Roma Nath dispossessed Kali Chandra 

and he and after his death his sons held 
¥ 

possession of the share of Kali Chandra 
from 22nd September 1826 to the 2e5th 
July 1854. Kali Chandra brought a suit 
against Roma Nath and obtained a 
decree declaring his title to the four 
annas share and for possession in J 854. 
After Kali Chandra’s death his widow , 
brought a suit against the heirs and 
representatives of Roma Nath, No. 8 of 
1862, for the recovery of mesne profits 
for the period of her husband’s dis- 


n possession and thAt 
It posed of by the 

1879. The result was that 
diii’s wi<low obtained a dewa Idfr 
Ks. 85,795 with costs and 
([ 6 per cent, per^aumyji against 

^ ‘and representatives of Roma Nath. - 
llonia Nath had died in 1831. 

, ciition under that decree was taitaH 

t * <h ' , 

^ by the decreehulders. Various BCmW 
were paid at ditferent times and fhial^ 

^ on Plaintift’s property being . attodu^' 

. in execution he had to pay off the balance; 

V . ’ 

His contention >vas that in consequenoiS 
he had had to pay more than the atnouiit 
due from him which should have beCtl 
proporl innate to his share in the ancestral ^ 
i estate inherited by him and the Defend- 
ants from Roma Nath. ** 

. He claimed to be entitled to receive 
, Rs. 4,670 from Defendant No. l and 
Hs. 9,000-4 fi?Sm Defendant No. 2 with * 
interest on the amounts claimed at 12, 
per cent, per mensem during the 
pendency of the suit and costs against 
the Defendants severally according to 
their respective shares or for any modi- 
fied or altered relief which the Court 
might think fit to award him. 

In the schedule to the plaint be set 
out his own share and the shares of the 
Defendants as the basis on which be 
calculated the amount duo from eesisb* 
The share of Defendant No. 2, 

Saran Maitra, he put down at 2 ail 4 f. 
The share of Defendant No. 1, NilkiKimi^ 
Lahiri, he put.down at 6 as. 8^ ajhd falsi 
own shai'o at 3 us. 18 g. Ho also set 
» out the share of Kanaktara Debya as 
2 as. 10 g. That share after the death 
of Kanaktara in 1884, admittfedljr de- 
volved in moieties on Defendant No. 1 
and the Plaihtift\ 
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qf lo«A: Ahiura^ ar« skown iu the sehedule 
aiK} for tho purposes of this 
tbett; fbare may be left out of oou- 
Tbe <?hly dispute which has 
jbtfeui t^ised iu this appeal is with regard 
to the ether three shares. 

The Defendants iu bar of the suit put 
forwat^ a plea of limitation, and on that 
pba the Siib-Jiidgo of Ruugpore dis- 
missed tho suit on the 25th. Juno 1805. 
On appeal this Court reversed the judg- 
ment and decree of the Sub-Judgo on 
tbe 16th August 1897, and remanded tho 
suit to him for trial on tlie merit k. As 
this appeal is against his decision on the 
naorits if is necessary to m<»ntion the mat 
of the defetice winch was (Mitered into by 
. the Defendants. 

Tho defence, common to both Defend- 
ants, ^^as as follows .• that the Plaintiff 
iiad not paid more than he was liable to 
pay in proportion to bis share in the 
ancestral estate : and that after the 
decision of the suit various worthless 
aiwi groundless objections were set for- 
ward '‘'Tby the Plaintiff’s mother and 
guardian Bhubaueswari Debya which de- 
layed the payment in satisfaction of the 
dei^ree of certain sums of money which 
were in deposit in the treasury of tile 
'Qaro Qills and the Court of the pistrict 
Jadga of Rungpore to the credit of 
Plaiiltiff and tho Defendants and conse- 
<|U0iltly a largo amount of interest ac- 
on tbe debt due under the decree, 
share of which the Defendants denied 
the Plaintiff’s right to recover from them. 
Tbe objections were' all disallow^ed* in 
judgments passed in 1882 and 1886. 

Further it was contended that Plaii>- 
Uff having voluntarily and without any 


fraud admitted when the laat payments 
were made in execution of the decree, 
liability of Rs. 25,700 ai^ having paid 
that sum under the petition then bled 
he is bound by that admission : Plain- 
tiff’s right to the interest claimed during 
suit or after was also denied* 

For Defendant No. 1 it was farther 
urged that he had paid up the full 
amount due from him proportionate to 
his share in the ancestral estate and that 
he was not liable to the Plaintiff for 
anything more. 

For Defendant No. 2 it was con- 
tended that he had paid up the full 
amount dne from him in proportion to 
hi.s share. It was urged that it was 
unjust that JMaintitF should claim from 
Defendant No. 2 contribution on the 
basis of his having a 3 annas 4 gundas 
share iu the estate, and yet, out of the 
joint fund taken out of deposit in the 
Caro Hills treasury, should credit him 
with an amount proportionate to 2 annAs 
share only. 

It was also contended that the Plain 
tiff did not claim interest for the delay 
in taking out the share of the joint fund 
from the District Judge’s Court and its 
payment in satisfaction of the decree as 
the delay was due to a groundless objec- 
tion preferred by him in that Court : and 
that in consequence of a dispute between 
Plaintiff and Defendant regarding a 
portion of Defendant’s 3 annas 4 gundas 
share, the Defendant was kept out of 
possession and enjoyment of 1 anna 4 
gundas share of it up to April 1888, and 
so Plaintiff’s claim for interest was in 
proportion not maintainable : and finally 
that Plaintiffs claim was altogether with- 
out foundation; he h%d incrciaseti thf| 
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interest on the original deioretal debt in 
consequence of his groundless objections 
and be had notjp^paid any sum utvier the 
decree that was due from the Defendants. 
The Subordinate Judge framed five 
issues. The first relating to limitaiion 
has already been noticed. The others 
were : — 

2. Whether the Plaintiff was alone 
liable for the interest that accrnod sub- 
sequent to his guardian taking objection 
to the amendment of the High Court 
decree and to the payment of the money 
held in deposit in the treasuries at 3{ung- 
pur and Garo Hills to tlte decjsree -holders ? 

3. Wiiether Plaintiff satisfied any por- 
tion of the decree payable by the Defend- 
ants and, if so, to what extent? 

4. Is the Plaintiff entitled to any end 
what interest on the excess paid by him ? 

5. What was Defendant No. 2’s share 
in the money held in deposit at Garo 
Hills and liungpur treasuries ? 

On the 2nd issue the Subordinate 
Judge found that tlie Plaintiff was entitl- 
ed to the share of the interest paid hjr 
him to the decree-holders for the Defend- 
ants. He held that the objections raised 
by the Plaintiff^s guardian did not pre- 
vent the Defendant from with Irawing 
their shares in tlie sums in the treasuries 
and for paying off the decree. 

On the 3rd issue he found that the 
Plaintiff had proved that he had paid 
Its. 6,215-11-2 for Defendant No. 2, 
Hari Savan Maitra, and that he had paid 
Rs. 3,229-11-5 for Defendant No. 1^ Nil- 
kamal Lahiri. 

On the 4th point he found that the 
Plaintiff was not entitled to recover in- 
terest at 12 per cent, per month from the 
Defendants during the pendency of the 


-^suit as Plaintiff^S guardilitl 
sible for borrowing 
intt^rcst, and Plaint iff also 
suit after a long dtday. 1^: ’ y 

On the 5 l]i issue he found that ^ 

ant No. 2 Hari Saran Maitra^s shitty Ik 
» the deposit in the Garo Hills treasuiy 
was two annas at the time the l^OUey 
was drawn by the decrce-bolder a$ he WAB 
out of possession of 1 anna 3 gundas : 
(apparently this should be 1 anha 4 
gundas) share at that time, 

With regard to the coiilention that tfre 
Plaintdr was 1)ound by the admission of 
liability made in the petition filed by thA 
pleader when tire Ils. 25,700 tvas paid 
in satisfuclion of the decree, the Subordi- 
nate Judge held that the Plaintiff being 
tlien a minor was not hound by the ad- 
mission of his giuudian, oven if that ad- 
mission was voluntal^y which he doifbted. 

Jn consequence of thfe delay in the 
withdrawal of the sums out of the trea- 
sury of the Garo Hills and the Court of 
the District Judge of liungpur caused 
by the objections put forward hv the 
Plaintiff which were all rejected, the 
Subordinate Judge held tliat the Plaintiff 
was not entitled to recover from the 
Defendants interest on the suras paid by 
the Plaintiff for the Defendants. 

An objection of law which w<ip not 
raised in ibe pleadings was taken during 
the trial. It wRs that the Plaintiff being 
a joint wrong-d.oer with the Defendants 
could not sue them for eoutiibutiob. 
This obje< t ion •w as rejected by the Sub- 
ordinate Judge on tlie ground that RotUa 
Nafh was the original wrong-doer and 
not the present parties to the suif>, 

’Finally he gave the Plaintiff a decree 
for Rs. 3,22941-9 agAinst Defendai^t 
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for Es. 6,2I5-U»2 agaimt 
ipafoodaot No. 2 with proportionate costs 
‘ land mterest at 6 per-cent during pen- 
dency of tike suit and xip to feaiization. 

m 

Both Defendants have appealed sepa- 
rately ^to this Court. Defendant No. 2 
In appeal No. 298 of 1898 and Defendant 
N6, I in appeal No. 299 of 1898. Plain- 
tiff has also preferred a separate appeal 
No, 348 of 1898 in respect of the inter* 
est which had |pen disallowed. 

WhiSn the appeals came on for hearing, 
the learned pleader for the Plaintiff 
stated that he would not press the Plain- 
tiff^s ap()eal. 1'hat appeal is therefore 
dismissed. 

Tile other two appeals have been 
argued separately tlkough some of the 
contentions raised are common to both. 

The first common contention which has 
been raised is that the Plaintiff as a joint 
tortfeasor with the Defendants cannot 
recover* contribution from them. The 
general principle , as laid down in the 
leading case of Merry Weather v. Nimn 
(1X18 relied on. That principle is not, 
however, in our opinion, applicable to the 
present case. The principle was ex- 
plained by Lord Denman in Betts v. 
Gibhins /2) who said : — The general rule 
IB that between wrong-doers there is 
neither indemnity nor contribution : the 
Exception is where the act is not .clearly 
illegal in itself. In Adamson v, Jarvis 
{3) and Pearson v. Skdton (4) it was 
|||)inted out that “ the rule applies only 
io cases where the person ’asking redress 
must be presumed to have known that 

(1)8T. E. 186(17991. 

* (3) 2 A & E. 67 at p. 71 (1834). 

(8) 4 Bing. Rep. 66 1827). 

(4) 1 M. & W, 604 (1886), 


he was ^611% an illegal ao( and does not 
extend to cases where ho was a tort- 
feasor by inference of law only.” In the 
case of Palmer v. Wirk and PuUtncyfown 
* Steam Shipping Company^ Ld. (5) Lord 
Herschel), L. C., adopted the view express- 
ed by Best, C. J., in Adamson v, Jarvis 
(3) and pointed out that there is a 
tendency even in England to limit the 
bro^d principle laid down in Merry 
Weather v. Nixan (1). The law, as thus 
laid down by high authority, had been 
followed by this Court in several cases. 
In the case of Sreepuity Hoy v. Loharam 
Boy and others (6) the Plaintiff was one 
of several persons including the Defend- 
ants who had wrongfully constructed a 
bandel and caught fish within the limits 
of a Jalkar belonging |;o a third party. 
That third party had in a subsequent sffit 
obtained a decree against the Plaintiffs 
and Defendants jointly which he bad 
executed against the Plaintiff alone« 
The Plaintiff sued the Defendants for 
contribution,^ In the judgment of the 
Full Bench delivered in that case the 
following remarks are made; — “All that 
we can say is that the Plaintiff was not 
necessarily precluded from recovering 
contribution merely because the damages 
for which the decree was given was 
caused by a wrong, in the legal sense 
of the term, done to the Plaintiff.” If 
they (the Plaintiff and the Defendants) 
were all jointly concerned in committing 
an act which they knew to be illegal, 
the Plaintiff is not entitled to contribu- 
tion. “ The general rule [r.e., laid down 
in Merry Weather v. Nimn (1)J has been 

(1) 8 T. R. 186 (1799). 

(3) 4 Bing. Rep. 66 (1827). 

(5) L. R. App. Cas. for X$94, p. 818 (1894), 

(6) 7 W. R. 884 (1867). .. 
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greatly tmxlified ixk latev HiNu Tt^ 
true prmcfple xvaa laid down by Chief 
Justice Best in v. Jarvi$ (3) 

in which he said that the rule was con- 
dned to oases where the person seeking* 
redrm must be presumed to have known 
that he was doing an unlawful act*’’ . 

The same view was adopted in Sapui 
Sin^h and othen v. Innit Tfwari and 
othen^ (7) where the law was laid dpwn 
as follows : — The question as to whether 
as between persons against whom a 
joint decree has been passed there in 
any right of contribution at all depends 
upon the question whetlier the Defend- 
ants in the fonner suit were wrong-doers 
in the sense that they knew or ought 
to have known that they were doing an 
illegal or wrongful act. In tlmt case 

nd suit lor contribution will lie. If the 

* 

Defendants in the former suit were not 
guilty of wrong in that sense but acted 
under a Inmd fide claim of right and 
had reason to suppose that they imd a 
right to do what they did then they may 
have a right of contribution inttr se and 
the Court should inquire what share thej^ 
each took in the transaction.’’ The same 
view was taken in the case of Brojendra 
Ifumar Ckowdhury v. BasJt Behari 
Roy Chowdhmy (8). 

Applying the principles thus laid dow n 
to the facts of the present case we find 
as foltows: — Some time in 1826, that is 
nearly 75 years ago, Roma Nath, the 
common ancestor of the parties in this 
suit, dispossessed Kali Cbandya, possibly a 
relation, of a share in a certain property ; 
why he did so we do not know, and there 

(3) 4 Bing. S6 (1827). 

(7) I, L. K. 5 Cal. 720 (1880). 

(8) 1. L. R, 13 Cal 800 (1880). 


k nothing on 
After an interval of ■ 
months Kali Chandra broi^hti a; 
proved his right and recoveredT 
Meanwhile, ?.e., 5 yearil**^ after the dlo^ij* 
possession, Roma Nath had died and had; 
been succeeded by his sons. T&ero . 
nothing in the record to show that . 

Nath in the first instance or after 
his Ions and heirs when they ehter^ into 
possession of the share, of Kali Chandra 
kuexv that they were doiil^ a wrongful or 
unlawful act, or that they did not^do it 
under cover of a dona fide claim of right. 
The circumstances hi fact point to the 
oppoRilc conclusion, and under the cir- 
cumstances . and liaving regard to the 
authorities quoted we are unable to hold 
that the Plaintiff’s suit for contribution 
against the Defendants is not maintain- 
able. We agree therefore with the Subor- 
dinate Judge in rejecting this objection.. 

We will now take the case on the 
merits. Tlie Plaintiff in this case is seek* 
ing equitable relief against the Defend* 
ants and it therefore rests on hiii||^i> 
marily to establish his case that he has 
paid more than his share under the 
decree. It has been urged by the 
learned pleader for the Plaintiff-Respond- 
ent that in the pleadings no question wae 
raised as to the correctness of the shares 
set out in the schedule attached to the 
plaint or during ^he trial. So fi^^ UK 
Defendant No. 1 is concerned, this see^iSp 
to be correct, and is in fact admitted - 1^; 
bis pleader. So far as Defendant No. 
is concerned, it appears tbat^ after the 
remand by this Court, he put in a .peti- 
tion to the Sub-Judge on the IStfa . Magh 
1304 (25th January 1898) in whkh he 
prayed that additional iaenea might 
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Aiid fcrtedr Tb€y wete m fMatiai* usod in oudwr In riiow whnt 
(1) Ib thel>efeudat)t liable for that litigation was abont and at the satua 


two annaa share of the debt 
..itoa’intorest? (2) Is the PlaiStiff legally 
to a decree for coiitiibution as 
I for by him and is the Plaintiff 

li^titled to any relief, he being one of the 
;tSjirtteasors. 

Arguments appear to have been heard 
on the subject of the petition but nd 
Urddr with regard to it was passed. We 
find ever no discussion of the shares 
ot the parties in the judgment of the 
Sub-Judge though we do find that the 
question of the Plaintiff’s right as a joint 
tortfeasor to sue for contribution was 
considered. For Defendant No. 1 it is 
contended that the question can be con- 
sidered by this Court, such order being 
passed with regard to costs as may seem 

at. 

Noyr the Plaintiff estimates his share 
at 3 annas 18 gundas in the ancestral 
property, apart from the share inherited 
by him from Kanaktara on \keY death. 
As already noticed, there is no dispute 
about Kanaktara’s share or the respective 
liabilities iu respect of it of Plaintiff and 
Defendant No. 1. It has been dealt with 
separately. In the schedule of accounts 
4 complete adjustment in respect of it 
ft exhibited and we may omit thht share 
■tom consideration. We have ta deal 
the respective shares of the parties 
which they were in possession from 
^l^niber 1826 to 25th July 1854-, — 
irM Plaintiff says that fie* was iu pos- 
sesaion of a share of 3 annas 18 gundas 

the caso for the Defendant is that be 

was iff possession of a 5 annas share. 

Of late years there appears to have 
been a good deal of litigation between 


time apparently to prai% what bis share 
In the ancestral property was during the 
years iu question the Plaintiff has ffled 
several copies of^ proceedings in Court 
andiiamongst others a copy of a judg- 
ment of this Court dated the 5th Sep- 
tember 1892. Similarly, for the Defend- 
ant, .copies of petitions, judgments and 
other proceedings were filed. It is to 
be observed that in this appeal each 
party wishes to make use of those docti^ 
meats to prove that the pleadings and 
conduct of his opponent iu those pro- 
ceedings support his own case in this 
Court. In fact they want to prove from 
those proceedings that each of them was 
in posaesmou of a smaller share than is 
now alleged and his adversary was in 
possession of a larger share. 

It rests however with the Plaintiff' to 
prove his share first. He says bis share 
was 3 annas IS gundas and be must 
show how he arrives at it. 

Roma Nath, the common atioestor of 
the Plaintiff and Defendants, had 5 sons. 
Ordinarily on his death they would have 
succeeded to his estate in equal shares 
of one-fifth oi* 3 annas 4 gundas each. 
As a matter of fact they have not so 
succeeded. I>efeudant No. 2 is the only 
descendant who is now admittedly en- 
titled to a 3 annas 4 gundas shatw but 
his right to it was only ascertained after 
a suit for that purpose had been insti- 
tuted by his mother on the 26th August 
1870 (No. 42 of 1870). The mily et- 
planation of the alteration in the ffhatee 
which came to the heirs of Bema llatiii 
which we can find on the treeotdi Is to 
be gathered from the judgment of <Ms 
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Court (NoRBisj and BbvbrlbT) JJ.) dated 
the 6th September 1892, which, as 
noticed above, v%8 filed by the Plaintitf. 
The whole history of the devolution of 
the shares and the litigation between 
the parties is fully and lucidly set out 
in that judgment. It is not possib]j|^ for 
us now to say where the facts stated in 
the judgment were gathered from, 
whether from the arguments of, the 
counsel, or the pleadings or judgments in 
the previous cases. But they appear to 
us to be correct, and it hardly rests with 
the Plain tifif to dispute them. 

There can be no doubt that on the 
26th August 1870 Uma Sundari insti- 
tuted a suit against Bhubaiieswari, the 
mother and guardian of the Plaintiff, Nil- 
kamal Defendant No. 1, and Kanaktara 
^ (since deceased and whose property has 
Tjeen inherited by Plaintifi' and Defendant 
No. 1) to recover possession of 1 anna 
4 gundas share of the property of which 
she said she had been dispossessed out of 
the 3 annas 4 gundas share which de- 
volved on her grandfather ou the death 
of Roma Nath. In opposition to her 
claim a copy of a deed of {annoometti 
annoogya patra) settlement said to have 
been executed by Roma Nath in October 
1826 and a deed of conveyance of 10 
gundas of the share said to have been 
executed by Uma Sundari’s mother Chan- 
dramani to Stub Nath, the iarfa, or 
manager of the joint family, dated March 
1856, were propounded by the Defendants. 
The suit was finally disposed of on 
appeal by the High Court. The convey- 
ance was held not to be binding on Uma 
Sundari and the documentary evidence to 
prove the settlement was held to be in- 
admUsible» A decree for 3 annas 1 


gundas share was gremte4 k 

Uma Sundari. Thil^decree wss 

by the Privy Council on the 20th 

her 1880. ♦ > < 

In spite, however, of the result of * f 
suit there can be no doubt [see jadgt3aent<r 
of the Privy Council in Bhubaneawari iWf 
V. Hart Saran Moitra (9)] that thel5i* v 
was some deed executed by Roma Nath of 
the description of the deed of settlement , 
and that the arrangement which it put* 
ported to make was acted upon. It is 
only on that theory that the s^res at 
present claimed and held by the Plaintiff 
and Defendant No. 1 can be explained. 
The statement of the shares then created * 
and the devolution of those sharps on 
the heirs and descendants of Roma Nath 
are fully set out in the judgment of 
this Court to which reference has been 
made previously. By the settlement 
Roma Nath kept 3 annas for himself and 
his wife, gave 3 annas to hts eldest 
son, and 2 annas 10 gundas to each of his 
younger sons. 

Kanaktara was the widow of the eldest 
son. Roma Nath died in 1831, and on 
the death of his widow his 3 annibs, 
devolved in equal shares on the two sur- 
viving male descendants, Nilkamal 
Shib Nath. Shib Nath is the father of 
Plaintiff » and his share then became 
annas. In March 1856 the grandmotht^ • 
of Defendant No. 2 Chandramoui, Kan^« 
tara and Ghandramaiii, widow of 
deceased third son of lioma Nath, 
said to have eonrejed 10 gundas 
their shares to Shib Nath. Shib Nath 
appears to have been then the 
the family. This made Shib Nath’s §hare 
6 annas 10 gundas. Shih Nath made a 

(d) 1. li. R. « OaL 730 (1880). 
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iWW gundaat to Nilkamal, Defendant a purely imaginary document though 
^tjr tod this left him with 5 annas this Court held in Uma Sundari's case 
^devolved on his death on his that the evidence adduced to support it 


^ Widdv Bhoobaneswari. 

The share of Nilkamal by inheritance 
; tona Jagadiswari by gift from Shibnath 
and by inheritance from Ohandramani 
amounted to 6 annas 18 gundas. The 
10 gundas was however given after 1856. 

After the suit brought by Tima 
Sundari, mother of Defendant No. 2, and 
daught(S)r of Ohandramani, in 1870, had 
been disposed of and a share of 1 arma 4 
gundas had been decreed to her in addi- 
tion to the share of 2 annas of which 
she was then in possession, 1 anna 2 
gundaS were taken from Plaintiff’s share 
and 2 gundas from the share of Defend- 
ant No. 1 which was then G annas 10 
gundas. ^ 

According then to the facts as they 
appear in the judgment and which afford 
the only explanation which has been 
offered to us of the shares claimed by the 
Plaintiff and Defendant No. 1, it appears 
to us that there can be no doubt that 


was insufficient. 

I'Voin this judgment and from the 
facts as they appear in the case it appears 
then that for the years 1826 to 1854 the 
Plaintiff’s share must be taken as 5 annas, 
the share of Defendant No. 2 as 2 annas 
10 gundas and the share of Defendant 
No. 1 as 6 annas. This excludes the 2 
annas 10 gundas share of Kanaktara as * 
to which there is no dispute. That 
Plaintiff’s share was 5 annas is further 
supported by Ex. XXIV the account of 
Koraibari for 18834884, by Ex. XXV, 
the certiGed copy of the English account 
of Oaro Trills in the name of Kanaktara 
Debi, by Ex. I the petition put in by 
Bhoobaneswari Dobi in the execution pro- 
ceedings of the case in which the mesne 
profits were decreed, and by order 25 in 
the order sheet of those proceedings. The 
evidence of Plaintiff’s witness Mathura 
Nath Pal is to the same effect. 

On behalf, however, of the Plaintiff it 


between 1826 and 1854 the shares in is argued that the averments in the plaint 


respect of which the Plaintiflf must be filed by Uma Sundari in August 1870 
held to be liable under the decree (5 Bhadra 1277) show that her share 


anotinte^ to 5 annas. His father Shib 
Hftth was then the to’ta of the family 
hod it seems impossible to believe that 
when be, in opposition to Uma Sundari’s 
dteim, put forward the deed of settlement 
KOid the conveyances he did not act 
lljijtoldiDg to them in appropriating the 
ploCtte of the estate among the different 
OcHllMtme. The deed of settlement ap- 
peftW to hove disappeared between 1626 
Hod 1976^ but it seems to have been pro- 
duced nod referred to in the proceedings 
in )8S3 and 1837* It was not therefore 


was all along 3 annas 4 gundas and that 
dispossession of one anna 4 gundas of 
that share was only alleged from 1861 
(Falgoon 1268), also that the same case 
was put forward by Hari Saran Maitra, 
Defendant No. 2, in his suit brought in 
1881 for the mesne profits from 1877 and 
in his suit brought in 1891 for mesne 
profits from 1292 to 1296 (1885 to ).888). 
It is urged that it never was ms or his 
mother or his grandmother’s case before 
him that they were only in possesdon of 
2 annas 10 gundw ebate from 1826 to 
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185i, and that as the point wag not 
distinctly raised in the pleadings their 
liability should be held to be proportion- 
ate to the ^ annas 4 gundas share to 
which they have been found to bo en- 
titled. 

We do not, however, think that in the 
plaint referred to it was intended to do 
more than to asscit the right of Defend- 
ant Ko. 2 or hiH predecessors to a 1 
ans. 4 g. share of which possession w’as 
held jointly with their co-sharers. We 
do not think that the statements in the 
different plaints can be regarded as ad- 
missions of possession. On the other 
hand we see no icason to donht that the 
father of the IMaintiff as manager of 
the family Wr^s able to act on the settle- 
ment which he and others propounded 
and to distiibute the profits in accordance 
with it. We find therefore that the share 
for which the Plaintiff innst he held 
responsible foi Ihe years 1820 to 185*1 
was 5 ans., Defendant No. 1, 6 ans, De- 
fendant No, 2, 2 ans. 10 g. The alleged 
conveyance of the 10 g. by the grand 
mother of Defendant No. 2 to Shib Nath 
was in 1850. 

The riaintiff has estimated his own 
liabilit;^ at 11s 20,91 2-9-0-15 on the basis of 
a 3 ans. 18 g. sliare. It should however 
have becil calculated at Jls. 20,810-15-8 
on the basis of a 5 annas share. 

The liability of Defendant No. 1 has 
been estimated on the basis of a 6 annas 
8 gundas share. It should have been 
estimated on the basis of a 6 annas 
share. This would make his liability 
Us. 32,173-3 instead of Rs. 34,318, As 
to the credits there is no real dispute. 
Making up the account on this basis the 
amount paid by the Djefendant No. I 


rovers his liability atwi we 
Plaintiff’s claim for contribatiep 

^ f i ‘I 

him must fail. ; ^ 

The liability of Defendant No. ^ faW 
been estimated op the basis of a 8 aimik 
share. It should have been 
on the basis of a 2 ans. 10 g. share. 
would give his liability as Rs. 18,4(Mi**$^l 
instead of Rs. 17,159-0-4-17 as given 
the schedule of the plaint. 

There has been considerable disottssion 
as to the share to which Defendant No. 2 
is entitled to credit for out of the sum 
drawn from the *Garo Hills treasury 
and paid to the decree-holders in satis* 
faction of their decree. The Plaintiff 
has given him credit for Rs. 2,61 5-0-4-10 
in rc<;pect of a 2 annas share, and the 
Sub Judge has accepted that estimate 
oil the ground that {he Plaintiff was out 
of possession of the 1 anna 4 guD,^|is 
share at that time. It js not clear what 
time the Subordinate Judge refers to. 
The suit was brought by Uma Sundari 
claiming a 3 annas 4 gundas share in 
1870 and it was decreed in the High 
Court in 1874 and ill the Privy Council 
in 1880, The money was draivn out of 
the Caro Hills treasury in 1883. Oer-^ 
taiuly at the time the money was drawn. 
Defendant No. 2 was entitled to a 8 
annas 1 gundas share of it. We cannot 
therfefore agree with the finding of the 
Subordinate Judge in this point hnt 
hold that Defendant No. 2 is entitled to 
a credit out ^ of the sum drawn &0fn 
the Oaro Hills treasury propekti^mte 
to a 3 annas 4 gundas or one-fifth share, 
that is to say to Rs. 4,181-11-9. 

As to the other credits there is no 
dispute. 

Ou these findings then of this Ck>«crt 
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Maitaa Jotim^ Uo^ hmiRu 

thiit the Defendant No. %has aucti&n-purchaBer of the mortgaged pro^ 

the onus is upon the Plaintiff to 


I'Hlp the full ainounl* due from him 
^det the decree, proportionate to his 
and the Plaintiff’s claim against 
ihlta tot contribution fails. 

' ^e result is that the judgment and 
4#dree of the Subordinate Judge is set 
aside and in lieu thereof, vve dismiss the 
l^laintiff’s suit against both Defendants. 

Appeals Nos. 298 and 299 of 1898 are 
decreed and appeal No. 318 of 1898 is 
disDoilssed. 

As the decision of the case lias really 
turned on the ascertainment of the shares 
pf the different parties in tlio ancestral 
property during the years 1826 to 1851, 
and afif that issue was not raised at all by 
Defendant No. 1 in the pleadings and 
only at a late stage after remand by 
Defendant No 2, we think that the parties 
should bear their oami costs in these 
appeals . 

The Defendants are entitled to their 
costs'in the lower Court with interest at 
6 per cent, per annum up to the date of 
reali^tion^ and it is ordered accordingly. 

A2^2^c(t I d i sm issed. 

s. c. s. 

tOVriL APPELLATE JTJBISDIOTION.] 

Appeal from Appellate Decree 

No. 566 OF 1899. • ^ 

Sum NaUAIN PAilAUT, 
Plaintiff, Appellant, 

V. 

SUANKAR PANIGRAHI 

and others, Defendants, 
Respondents. 

Fraud — 


lUltPINi, J. 

J. 

^ J900. 
gust. 


QouS ppobandi— suit 

In a wait on a mortgage^ where collusion 
Unrf fraud is pleaded hy a suhsequent 


perty^ 

prove that the ti ansae (ion was perfectly 
genuine and free from taint of fraud. 

Brajbshware Peshakab V , Budhan- 
DDDi (1) referred to and exjAaitied, 

IsHAN Chundbr Siukau ih Bkni 
Madhitu SirKAR (2) distinguished. 

’JIms ^^a8 an appeal preferred on the 
23rd of Marcli 1899, against the decree 
of Babu Durga Churn Chose, Subordinate 
Judge of Zillab Midnapur, dated the 23rd 
of December 1898, modifying the decree 
of Babu Kalidhan Mukoijee, Munsif of 
Contai, 4th Court, dated the 31st of 
July 1897. 

The facts of the case appear from the 
judgment. 

Babu Ka'tmia Sindho Mukerjee for the 
Appellant. 

Dr. Asutobli Mukerjee fdr the Respond- 
ent. 

The Judgment oi the Court was as 
follows : — 

ft This is an appeal against a decision of 
the Subordinate Judge of Midnapur, 
dated the 23rd Decemlicr 1898. 

The suit is one brought' upon a mort- 
gage. The Plaintifi' is the mortgagee; 

^ and he alleges that the mortgage which 
was for Rfi. 49, Mas executed in his favour 
by the father of the Defendants Nos. 1 
to 3 and by the Defendant No. 1. Sub- 
se4^uently to the exocutiuii of this niort* 
gage the property was sold ui execution 
of another decree for arrears of and 
purchased by the Defendants Nos. 6 to 13. 
In this suit the Defendants Nos. 1 to 3 

(1) I. L. R. 6 Cal. 268 (1880). 

(2) I. L, B. 24 Cal» 62 (1886). 
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did not appear) but the Defendant No. 4 
appeared. He admitted the genuineness 
of the mortgage, and pleaded part pay- 
ment, but he gave no evidence at all in 
support of his allegations. The real 
contesting Defendants are the Defendants 
Nos. 5 to 13, who say that the mortgage 
was a collusive transaction and was never 
really executed by the father of the 
Defendants Nos. 1 to 3 and by the 
Defendant No. 4. It is to be noticed 
that the Defendants Nos. 5 to 13 do not 
contest the Plaintiff’s suit with regard 
to plot No. 1, because they have no con- 
cern with that plot. Their concern is 
with plot No. 2 which they purchased. 

The Court of first instance gave the 
Plaintiff a decree. 

The Munsif ’s decision has been reversed 
by the Subordinate Judge, who has found 
that the mortgage bond, although duly 
executed, >vas, « nevertheless, fraudulent 
and collusive. 

The learned pleader for the Plaintiff- 
Appellant urges that the burden of proof 
in this case has been misplaced, and that 
the Judge in the Court below was not « 
justified in relying upon the ruling in 
Srajeshware Feshakar v. Budhanuddi (1), 
in support of his placing the onus pro- 
bandi in this case on the Plaintiff. The 
pleader contends that the ratio decidendi 
in that case was that the execution- 
purchaser was not the representative 
of the judgment-debtor, that his pur- 
chase was adverse to the rights of the 
judgment-debtor and that therefore he 
was entitled to impugn the genuineness 
of the mortgage transaction. The 
learned pleader contends that by the 
Full Bench ruling in Ishan Clmnder Sir- 

CM I. l-i.ll.eCftL‘26Sf 1880V 


harm. Bmi MadhA 
now been laid down that <Im 
purchaser is the representative of Hi# 
judgment-debtor and that the onus stiontd 
therefore be jfiaced, not upon the Pleto^ 
tjiff but upon the Defendant. 

We are unable to take this view of the 
matter. The Full Bench ruling in the 
case of Ishan Chunder Sirhar v* 
Madhuh 8irkar (2) only held that an 
execution-purchaser is the representative 
of the judgment-debtor for the purpose of 
sec. 244, C. P. C. Furthermore, we do 
not find that the ratio decidendi of the 
case of BrajeshwaredPeskakar v. Budha^ 
tiddi (1) is as stated by the learned 
pleader for the Appellant, that the 
execution-purohaser is not the represent*- 
ative of the judgment-debtor. The 
ruling in that case sepms to proceed upon 
the general principle that the Plaintiff 
must prove bis case, and we do not think 
that the rule is altered when the tran* 
saction is impugned on the ground of 
fraud. It must be for the Plaintiff to 
prove tliat the transaction was perfectly 
genuine and free from taint of fraud. 
As a matter of fact such a case baft not 
been made out. The Plaintiff has {>»>• 
duoed prirnd facie evidence in 8U|q;>oirt 
of the genuineness of his mortgage, bttt 
•it has not satisfied the Judge in the Coart 
below*. On the contrary he has held on 
that evidence that the mortgage was a 
fraudulent transaotion. The gteoads 
upon which he has oome to this oopolti!* 
sion are as follows:— (>) that tborwiirt* 
gage deed is unregistered ; (tQ tiutt the 
transaction was between rdatsoas «iid 
there was no necessity on thd jSurttff 

(1) I. L. E. « Cat 2«8 (1880). 

(•i\ I. L. K. 2i CaL 02 (1890). 
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IPxam V . Sauisab Pabiobasi. 
|l|^ ,)iiu»(gi^n for borrowini; moooy; 

akuA the mortgagors were possessed 
q| o^6r properties ; (iv) that the due 
4 $t 0 for re-payment of the loan was fixed 
more than 4] years later ; (v) that 
the attesting witnesses to the deed are 
not independent persons. 


COmZi APPELLATE JX7BISDZOTZOH.] 

Appeal from Appellate Decree 
No. 1892 OF 1898. 

Sheikh Sarafuddin 
Mondul and another, De- 
fendants, Appellants, 

V. 


Ghosb, J. 
Pratt, J. 


JTow, it is not possible for us to say 
that these facts do not justify the finding 
of the Judge deducing fraud, when he 
takes the view with regard to the tran- 
saction which he has done. The strongest 
facts in support of the conclusion that 
the deed is not genuine, are throe, namely, 
that there is no evidence that the 
Defendants required to borrow such a 
small sum as Its. 49, that it is in evi- 
dence that they were possessed of other 
property j and that the date for repay- 
ment of this paltry • loan of Ks. 49 was 
fixed at 4j|^ years later ; so that the 
Defendants, these well-to-do gentlemen, 
possessed of other means were to pay off* 
this trifling and insignificant sum of 
Rs. 49 at the rate of Us. 10 per annum. 
The three witnesses to the deed are not 
independent witnesses and the suit has 
been brought after great delay, namely, 
Ilf years. 

Altogether we arc not prepared to sSy 
that the finding arrived at by the learned 
Subordinate Judge is incorrect, or that 
he h s i improperly laid the onus of proof 
upon the Plaintiff : and we accordingly 
dfwied this appeal with costs. 

, , Ap^al diammed* 

> & a S. 


1900. 

23, November. 


Chandra Manx Gupta 
and another, Plaintifls, 
liespondents. 


JjeHfjid Tenancy Act ( VIII of Sc/u 

///, Art, o - Limitation — Lispoasesawr^ ^ 

co-aharer landlord-^liecognitwn of tenants 
title. * 


Wkere one of two co-sharer landlords 
h'ought a suit to hxivt his right established 
to sell the occupancy holding of the raiyat 
in execution of a decree for money ob- 
tained by hinif and it was proved tluxt 
although the other co-sharer' landlord had 
dispossessed the raiyat than ^ years 
before tite institution of the sui% hut that 
notwithstanding the unlawful dispossession, 
the title of the raiyat was throughout 
recognised by all parties concerned, and 
the recognition had been up to within two 
years of the institution of ike suit : 

Held — lliat the suit was not tkxrred by 
the two yeari rule. 

This was an appeal preferred on the 8th 
of September 1898, against the decree of 
Babu A. C. Ghosh, Subordinate Judge of 
Birbhum, dated the 25th of July 1898, 
preferred on appeal from the decision of 
Babu Bhaba Churn Mukorjee, Additional 
Munsif of Rampurhat, dated the 16th of 
March 1897. 

The facts of the case, out of which 
this appeal arose, were as follows : — "" 

Chandra Mani Gupta (Plaintiff No. 1) 
having obtained a decree for money 
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against Siva Ram Mondul (Defendant 
No. 3) attacfied in execution of the said 
decree the land in suit together with 
other lands forming thejoteot the said 
Siva Ram Mondul. Thereupon the De- 
fendants Nos. 1 and 2, the * Appellants 
in this appeal, preferred a claim to the 
land in suit which was allowed. Chandra 
Mani Gupta then brought the present 
suit, for a declaration of her judgment- 
debtor’s (Siva Ham MonduVs) right to 
the lanrit in suit and that it was liable to 
bo sold in execution of the decree obtain- 
ed by he» against the said Siva Ham 
Mondul. 

The Plaintiff's case, so far as is 
material to tliis report, was briolly this : — 
That the disputed 6 bighas 1 1 cottahs of 
land formed part of i\\Bjote of Siva Kam 
Mondul consisting of 12A bighas of land 
in Jcismut Chanchal of which the Plaintiff 
was sepatnidar to the extent of a one 
moiety share, and Defendant No. 1 was 
the durpntnidar of the remaining one 
moiety share, and that both the landlords 
WQVC in possession by separate realization 
of rent from the tenants of the aforesaid 
mehal kismut Chanchal, that Siva Kam 
Mondul who was an occupancy rait/at 
of the said jote sub-let a portion of his 
jote^ viz., the disputed 6 bighas 11 cottahs 
of land, to one Ram Doyal Muchi in 
1289, B. S, and Kam Doyal Muchi re- 
mained in possession of the same since 
then to 1293 as htr/adar under ISiva 
Ram Mondul, that Ram Doyal gave up 
the land in 1293, whereupon Siva Kam 
sub-let the same to one Haridas Babaji 
who died in 1299 without leaving any 
heir, that after Haridas’ death, Siva Kam 
took Jehas possession of the land, and 
that since then he was in /c/ia« possession 


of it, by cultivating th0 
that the Plaintifif obtained a DitI? 

money for Rs. 80-9 annas agaitfat 
Ram Mondul on the 17th January 1$^, 
and that in execution of the said de6iN^ 
the whole of Siva Ram was atta0b0di 
out oi which Defendants Nos. 1 and S 

r 

preferred a claim in respect of 6 bijg^jias 
11 cottahs only, the subject-mattar <rf 
the ])resent suit , that the said olaixn wa$ 
allowed on the 13th July 1895. ^ 

The defence Of the principal Defend- 
ants Nos. 1 and 2 was, intet* alia^ that 
the Plaintiff Chandra Mani Gupta had 
no right to sue inasmuch as she had tio 
right to the money duo upon the decree 
mentioned by her in the plaint; that 
the Defendant No. 3 Siva Ram had no 
right to the land in suit ; that the suit 
w’as barred by limitation as Siva Ram 
was never in possession within twelve 
years prior to the suit ; that Siva Kam, 
on behalf of himself and his minor 
brother relinquished the land in suit in 
favour of Defendant No. 1 and the pre- 
decessors in interest of the Plaintiff, who 
Avere the 10 aimas landlords at that time; 
that thereafter Defendant No. 1 kept 
the land in khas possession and paid r^t 
tljerefor to himself and his co-sharer 
landlord and settled the santf^ with Bam 
Doyal INluchi but no mutation of names 
in the landlord’s ih&t ista was made and 
Siva Ram’s name continued in the s&erttfto 
in resi^ect of the whole** Jama j that 
Defepdant Nos« 1 and 2 continued to be 
in possession up to date j that Shbee* 
qucntly the land in suit wjfS reglstiei|[l 
in the name of Haridas Babaji, who wftB 
merely a benamidar of Defendant 1 j 
that no objection was made by Defendant 
No. 3 at that time and as Defendimt 
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brotber was uot in posses- 
HiODr within 12 years 9 r two years of the 
snitf trhatever right they had in the land 
in' Suit had been relinquished. Defend- 
* ant No. 3* supported tlio Plaintiff's 
allegations. 

^ Girija Sa^ker Iloy, the adopted soj), wj& 
also made a Plaintiff. 

The Munsif dismissed the Plaintiff’s 
suit and held on the question of limita- 
tion, that Siva Ram was an occupancy 
^ raiyaty and any suit for recovery of 
possession of the land in suit by him 
would be governed by Art. 3, Part T, Sell. 
Ill of the Bengal Tenancy Act which 
provides two years’ limitation from the 
date of dispossession an<l that the said 
article would apply to any such suit 
by Siva Ram Mondul was sulheienily 
clear from the case of IPieha Sinyh v. 
Wakchhed Singh (1) aud that the provi- 
sions of sec. 28 of the Limitation Act 
read together with sec. 185 of the Bengal 
Tenancy Act, clearly shewed that even if 
Siva Ram had any such right as alleged 
by the Plaintiff it was extinguished. 

On appeal, the Subordinate Judge 
reversed the decision of the Munsif and 
allowed the appeal and decreed the 
Plaintiff^J suit holding that the suit was 
not for recovery of possession of Joie 
* hfcnd by a tenant against his •landlord, 
and that two years' limitation . would 
not ftpplyj was for declaration of 
joiit right of the tenant in the disputed 
land under sec. 283 of the Civil Proce- 
dure Code, that it misfit be sold in 
emution of Plaintiff's decree for money, 
'apd that the Defendant No.* 1 not being 
1^ %nnas proprietor, dispossession by 
lijfm could not be held to be dispossession 
m I L. R* 24 Cal. 40 11896). 


by the landlord as contemplated by the 
Bengal Tenancy Act, aud relying upon 
the case of Dinahandhu ShahCL v. Lolit 
Mohun Miner (2) lield that 12 years' 
limitation applied to the case and the 
suit having been instituted within 12 
years from 1294 the date of dispossession, 
was not barred. 

The lower Appellate Court further 
found that the alleged utafa by Siva 
Ram in 1282 was not proved and that 
Siva Ram's name was still recorded in the 
sheruta of the Plaintiff as jotedar of 
the entire land, and it continued in the 
shertHa of Defendant till 1294. It was 
also fomul that Plaintiff had sued Siva 
Ram for her share of the rent of the 
whole Joie from 1297 to 1300 and ob- 
tained a decree and that the money was 
realised i^nd Defendant No. 1 paid the 
money. 

Defendants Nos. I and 2 preferred this 
appeal. 

Jiaby Karuiui Sindhn Mnherjee for the 
Appellants. 

Babns Golap Chundra Sarkar and 
Snrendra Chandra Sen and 3Ir, J. j?, 
Percival for the Respondent. 

• The Judgment OF the Court was as 
follows : — 

The question that has been primarily 
discussed before us is, whether, under 
Art. 3 of the 3rd Schedule of the 
Bengal Tenancy Act, the suit is barred 
by limitation. We, however, pointed out 
in the course of the argument that that 
is not quite the right way of putting the, 
point that arises in this appeal. That 
point is this. The raiyat^ Siva Ram, hav- 
ing been dispossessed by the Defendaute 

(2) 2 OfcW.K. 595(1828). “ 
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more than two years antecedent to the 
suit, whether it is now open to the Plain- 
tiff, who is one of the co-sharer land- 
lords, to bring to sale the land of Siva 
Ram in execution of a decree obtained 
by him against that individual* No 
doubt, if Siva Ram lost his right by 
efHux of time, and if he was not in a 
position to assert his right to this land 
by reason of the article of the limitation 
law in the Bengal Tenancy Act, to which 
we have referred, it would not be open 
to the Plaintiff in this case to bring to 
sale the property in question as the 
property of Siva Ram. But then turn- 
ing to the judgment of the lower Appel- 
late Court, it seems to us that as a 
matter of fact the right of Siva Ram to 
this property did not come to an end 
before two years antecedenl^ to the 
present suit. It would appear from the 
facts as recited in that judgment that 
notwithstanding the unlawful possession 
which is said to be taken by the Defend- 
ant No. 1, who is one of the co-sharer 
landlords, the title of Siva Ram as tenant 
was throughout recognised by all parties 
concerned, and the recognition seems to 
have been up to, as we gather, within 
two years of the institution of the suit* 
That being so, it seems to us that the 
view of the relative rights of the parties, 
as taken by the Court of Appeal, is right. 

The result is that this appeal is dis- 
missed with costs. 

Appeal dimmed* 

s. c. s. 

H. P. C. 


tORDIHAST ORXGlIf AL CXm 
JURISOICTIOHJ 

Suit No." 724 of 1896. 


Stanley, J. 
1901. 


"I Netai Chand Chuokha- 
BUTTY, ^Plaintiff, 

V. 


*14, January, j 


Ashutosh Chuckab- 

* J* 

butty, Defendant. ^ 


Mortgage sttil— Administration 
Residuarg legatee^ mortgage hg — Adminietra* 
tioHy subsequent^ of testator^s estate — Ueeeiver 
of testator^ 8 estate pe^iding administratim — * 
Receivp^'^ sale hy^ of mmtgaged property 
before completimi of administration. 


Defendant mortgaged cerj^in pi'opertiei, 
which he took undn' the Will of his father 
to the Plaintiff, Plaintiff brought this 
suit on the mortgage and obtained a decree 
and an order for sale by the Registrar, 
In the meantime a suit for administration 
of the testator^ s prope^^ty had been filM 
and an order made in that suit appointing 
a Receiver. Plaintiff now applied that 
the hale of the mortgaged pt^opesaies might 
be held by the Receiver appointed in the 
administration suit instead of by the 
Registrar. The administration suit was 
still pending and administration of the 
testator^ estate had not been completed : 

Held — That the sale could not be held 

by the Receiver before the completion of the 

administration, 

0 

That till tuck completion of admini»1/ra- 
tion it eovld not be said that Him Defend- 
ant was entitled to the mortgaped pevper- 
tiee. • • 

This was an application in Chamben 
for a sale 'of certain propertiM the 
BeceWer, appointed in an administMition 
sniti under the following oircamstaaoes ; 
It appears that the Deh^ndant Asbntoab 
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had acquired the properties in dispute 
under the Will of his father Wooniesh 
Chunder Chuckerbuttjl by which he was 
also appointed the executor. On the 
29th February 1892 he mortgaged them 
to the Plaintiffs father and subsequently 

created various other encumbrances. 

• 

Some time in 1893, one Jadub Kisseii 
Mukerjee and others brought a suit 
(being suit No. 514 of 1893) against the 
Defendant Ashutosh for the administra- 
tion of tlie estate of Woomesh Chunder 
Chuckerbutty and for other reliefs and 
in that suit an order was made appoint- 
ing a Receiver who took over possession 
of, amongst other properties, the proper 
ties mortgaged to the Plain tifl's father. 

The present s\iit was instituted in 1895 
for the recovery of the monies due on 
the mortgage executed by Ashutosh, the 
subsequent mortgagees being also made 
parties thereto. Under an order made in 
the administration suit, the Receiver was 
also made a party Defendant. On the 
2nd June 189G the suit was dismissed 
as against the Receiver but decreed 
against the others. By an order made 
in this suit some of the properties mort- 
gaged were ordered to be sold by the 
Registrar, and, in pursuance of that 
order, tke Registrar had settled the noti- 
fication and conditions of sale and the 
properties had been partially advertised 
to bo sold by the Registrar bn th5 23rd 
instant. The Plaintiff now applied, with 
the consent of all the parties to the 
mortgage suit, that the ^ gale advertised 
for the 23rd instant be held *by the 
Receiver, as such Receiver in possession 
of the mortgaged properties, and nob by 
tiie Registrar, on the ground that the 
laid |)rQ|»erties .were in the possession 


of the Receiver and that the purchasers 
at his sale will be able to Jako possession 
from him and will bo in a position to 
ascertain precisely the nature of the 
charges, if any, still attaching to those 
properties in the administration suit. 

The administration suit was still pond- 
ing and the administration had nob yot 
been completed. It appeared that there 
was no finding in that suit that the 
Defendant was entitled to tlie properties 
which he had mortgaged free from en- 
cumbrances or charges, jinti the Receiver 
was still in possession. 

The JuixjmKaNt or the Court was as 
follows " 

1 have considered this application and 
cannot see my way to accede to it. 

Tlic property which forms the subjoct- 
niatter of the sale which has been 
ordered formerly belonged to one Woo- 
mesh Chunder Chuckerbutty. 

The estate of AVoomesli Chunder 
Chuckerbutty is being administered 
under the directions of the Court in suit 
No. 514 of 1893. Ashutosh Chucker- 
butty, a son of Woomesh Chunder Chuo- 
kerbutty, appears to have acquired the 
property in question under the Will of 
his father. Tic mortgaged it to one 
Bhola Nath Chuckerbutty and to various 
other parties and the action in which the 
order for sale has been made was insti- 
tuted in 1895 and is a suit for recovery 
of the moneys due on foot of the mort- 
gage made in favour of Bhola Nath 
Chuckerbutty. 

The administration suit is, as I have 
observed, still pending, and it does not 
appear that there has been any finding 
of the Court in that suit that Ashutosh 



m THE OALOtJTTA WEEKLY NOTES. [VoB. V. 

NbTAI CHAND CHlToISfeRBUtTy V. AsHUTOSE OfltrtBRBtJTTT, 


Chuckerbutfcy was entitled to the pro- 
perty which has mortgaged free from 
incumbances or charges. From the fact 
that a Keceiver was appointed who is 
still in possession of the property, It 
would seem that this matter is still un- 
determined. Mr. Osmond Beeby is the 
Receiver and he was appointed such in 
the administration suit. 

Any incumbrance or charge which 
affected the property at the time of the 
death of Woomesh Chunder Chucker- 
butty would bS paramount to the mort- 
gage securities obtained from Ashutosh 
Chuckerbutty, and any sale which is 
made under the order which has been 
made in the mortgage suit cannot preju- 
dice such incumbrances, if any there be. 

The mortgagees have obtained in their 
mortgage suit the usual decree for sale, 
and pursuant to the decree the Registrar 
has settled the notification and conditions 
of sale, and the properties have been par- 
tially, it is said, advertised to be sold by 
the Registrar on the 23rd of February 
instant. An obvious difficulty in the 
way of effecting an advantageous sale 
by the mortgagees is the fact that the 
administration suit is still pending. 
Purchasers would possibly be slow to 
bid for property which they must pur- 
chase subject to an existing Its pendens. 
To avoid this difficulty no doubt the 
idea of having a sale carried out by the 
Receiver in the administration suit has 
occurred to the advisers of the parties 
to the mortgage suit. In the affidavit 
upon which this motion is grounded, it is 
stated that it has been represented to the 
Plaintiff by the mortgagees that a sale 
by the Receiver “will be more beneficial 
to all ^rtiee concerned as the purchasers 


at his sale will be able to take poesessioE 
from him and will be in a position to 
ascertain preciselj^ the nature of the 
^ charges, if any, still attaching to the said 
properties in the said suit No* 614 of 
1893.” This statement suggests to me 
that one at least of the objects of this 
application is to overcome the difficulty , 
which stands in the way of the applicant, 
namely, the difficulty of making title to 
the properties by reason Of the existence 
of the administration suit. 

Now if there are charges attaching to 
the properties which are paramount to 
the interest of the mortgagor and his 
mortgagees as is suggested, it seems 
obvious to me that a sale by the Receiver 
should not be sanctioned by the tlourt 
unless at least all the dharges which 
affect the property have been ascertained 
In the administration .suit End are pro- 
vided for. 

It appears to me that to grant the 
present application would only tend to 
confuse and entangle the proceedings in 
the administration suit and possibly 
lend to grave complications. I see at 
present no justification for the applica- 
tion. If the mortgagees choose to sell 
now, they must sell subject to all para- 
mount claims which may be established 
against the properties in the administra- 
tion suit. The Receiver in that suit oau: 
not properly “ deliver possession of the 
properties to a purchaser unless he dd so 
under an order of this Court to be made 
in the administration suit. It has not 
been shcrwn to me that such an order 
could be properly made at the present 
time. 

The application appears to me *to be 
inisconoeiyed find inust be refuse^p 
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Sabu Bhupench'a Nath Bam^ Attorney 
for the Plaintiflf. 

Bai'ai Bolie Chand Dutt^ Kamini 
Kumar Ouha^ Us: C. Ghose^ A. C. Bose^ 
and Messrs. Gregory and Jones^ Attorneys 
for some of the Defendants. 

S. it, D. Application refused. 

[CaiMINAL REV ISIONAL JURISDICTION.] 
Ebv. Nos. 952, 968, 1034, 1035 op 1900. 

Ambbb Ali, J. Jogbshwab Ghosb, 
Peatt, J. Petitioner, 

19Q1. 

5, February. Empbrok, 

Opposite Party, 

Cnminal Procedure Code {Act V of 1898\ 
sec. 215 — Commitment y (juashing of^ 'when 
may he made — Points of law — Statements 
made by witnesses — Absence of evidence to go 
to a jury — Contradictory statements in cross- 
examination — Penal Code (Act JiLV of 1860)^ 
sec. 193 — False evidence in a judicial pro- 
ceeding — High Courty powers o/, to quash 
commitment. 

Absence of evidence to warrant a com- 
mitment is a point of law and may 
fwmish a good ground for the quashing 
of a commitment. 

Under the present Code of Criminal 
Procedure a Court of Session does not 
possess the power to withdraw a case from 
the jury on any ground whatsoevef. 

Where the case is such that the Sessions 
Judge wouldy if he possessed the power of 
withdrawing the case from the jury y exercise 

that powery the High Court will exercise 

• • * 

its powers of revision. 

These were rules issued on the 8th of 
December 1900, against the proceedings 
taken against the Petitioners as well as 
the order of the Sessions Judge of Rung- 
pur, dated the 19th of November 1900a 


The facts of the oases were as fol- 
lows : — 

Ram Gopal Byragi complained to the 
Police against Samiruddin Nasya, Kefai- 
tulla Nasya and others, alleging that 
while he was taking his wife Genda 
Dasya in a cart from her father Nabu 
Mistry^s house to his own house, 10 or 
15 persons (including the accused) stop- 
ped the cart and forcibly carried off 
Genda Dasya. 

Charges were framed under secs. 366, 
147, 343 and 379, I. P. and the case 
was committed to the Sessions. At the 
Sessions trial the Sessions Judge con- 
curring with the assessors acquitted the 
accused. 

The Sessions Judge thereupon framed 
proceedings against the Petitioners under 
sec. 477, Criminal Procedure Code, and 
committed them for trial under sec. 193, 
I, P. Code, at the^xt Sessions. 

In No. 952.— Mr. C. P. Hill (with him 
Babus Sarat Chandra Khan and Man- 
matha Nath Mukherjee) contended that 
there was no contradiction on the face 
of the statements and therefore thdlre 
was no case to go to a jury so far as his 
client was concerned. 

In No, 968. — Babus Sarat Chandra 
Khan and Manmatha Nath Mukhajee 
argued upon the same lineS. 

In -Nos, 1034, 1035. — Mr. Caspersz 
(with him Bahu Mohini Mohan Chakra- 
varii) for Nobo Miatry and Ram Gopal 
Bairagi referred to In the matter of Munni 
Bukhsh (1) and argued that regard 
should be bad to the fact that these 
statements, though confused and appa- 
rently inconsistent, were n^ade under the 
stress of cross-examination, no intention 

(1) 3 C. W. N. 81 (1898). 
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to commit perjury was made out. The 
Court should therefore quash the com- 
mitments. 

Jf?\ Zetf/i'fov the Crown. 

The Judgment of the Court was as 
follows 

In these cases rules were issued on the 
Magistrate of the district to show cause 
why tlie commitment of the Petitioners 
should not be set aside or, in the alter- 
native, why the cases should not be 
transferred to some other Sessions Court 
or why such other order should not be 
made as to this Court might appear lit 
and proper. All the cases do not stand 
on the same footing. 

We will take up, the petition of 
Kali Kant Biswas, the Sub-Inspector of 
Police (case No. 068). lie appears to have 
given evidence before the Sessions Judge 
in an abduction casev and it is alleged 
that on that occasion he made one state- 
ment ill his cxamination-iri-chief and 
another and ol a contradictory character 
ill cross-examination. The Sessions Judge 
has, in his proceeding under sec. 477, 
C. Cr. P., set out the two statements 
which he considers contradictory. 'I’he 
application for quashing the commitment 
is made under sec. 215, C. Cr. P., ^\hich 
provides that a commitment once made 
under the sections mentioned there bv a 
competent Magistrate or by a Court of 
Session under sec. 477 or by a Civil or 
lleveiiuo Court under sec. 478 can be 
quashed by the High Court only and 
only on u point of law. Insuflicicncy of 
evidence has never been treated as a 
ground for quashing a commitment, but 
this C.ourt iollowing the principle laid 
down by the (Jourtu in England has hold 


WlBKtY Noril^ [UrdB. iL. 

that the absence of evidence to warrant 
a commitment is a point of law and may 
furnish a good ground for quashitig the 
commitment. What we have to see, there- 
fore, in tliG present case, is whether upon 
the proceeding of the Sessions Judge it is 

clear that the statements made by Kali 

• 

Kant Biswas are of such a contradictory 
character as to justify the commitment. 
We have read the evidence given by the 
accused and the grounds of commitment, 
but we are not satisfied that the state- 
ments of the accused, interpreted as 
they reasonably might be, show any 
contradiction such as the Sessions Judge 
supposes they do. In this case, therefore, 
wc are of opinion that the comimt^ment 
should be quashed and we quash it accord- 

The other witnesses, namely, Nobo 
Mistry and Ham Gopal Bairagi who had 
also dei)osed in tlie same abduction case 
before the Sessions Judge, have been 
committed by him to take their trial 
under a charge under sec. 193, I. P. C. 
The learned Sessions Judge in his pro- 
ceeding under sec. 477 gives the state- 
ments one or other of which, he considers, 
must be false. These statements are of 
a verj' confused character and appear 
to have been made in the coarse of a 
severe cros.s-examination. There is 
nothing to show that the accused Nobo 
Mistry and Ram Gopal Bairagi had any 
particular motive in making a false state- 
ment with regard to those particular 
matters. It may be contended that that 
fact is ‘for the consideration of the jury. 
But this Court has undoubtedly to consider 
whether there is such evidence •as^would 
justify the case going before a jury. If 
the case is such that the presiding Judge 
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would, if he had the -power, withdraw it 
from the jury, we think it would not be 
right to allow the commitment to stand. 

Under the Criminal Procedure Code a 
Court of Session has not the power to 
withdraw a case from the jury on any 
ground whatsoever. The power <5f 
quashing a commitment, in other words, 
withdrawing a case from the jury, is 
specially given to the High Court, and 
the High Court has to consider whether 
there is a ground of law. In our opinion, 
the statements upon which the commit- 
ments in the cases against Nobo and 
Ram Gopal are based do not amount to 
such a contradiction as to justify the 
prosecution of these witnesses under sec. 
193, L P. C. We accordingly quash their 
commitments (Nos. 1034 and 1035) 
also. 

In the case of Jogeshwar Ghose, Head 
Constable (No. 952), we felt some doubt 
because, no doubt, in his evidence he 
stated, first, that he had not seen the 
Sub-Inspector on that Saturday before 
8 or 8-30 P,M. and, afterwards, on being 
further questioned, he stated that he had 
seen him in the forendon of that day. 
These are the only two contradictory 
statements made by him and upon which 
his commitxnent is based. The accused 
Jogeshwar when asked how he erfme to say 
at one time that he had not scyen the 
Sub-Inspector before 8 or 8-30 r.M. and, 
afterwards, that he saw him in the 
morning at 10, 10-30 a.m. said he had 
made a mistake. The learned Sessions 
Judge in committing this accused under 
sec. 193, 1. P. C., does not furnish any 
furiiher grounds than what is stated above 
and the only persons who are named as 
witnesses, are men, who either affirmed 


him or heard him give evidence. It seems 
to us that, in the absence of any fact 
which would justify a prosecution of this 
character, it would not be right, merely 
because there stand two contradictory and 
possibly erroneous statements on the 
record that the accused should be harass- 
ed by a trial iti the Sessions Court. On 
the face of the commitment there is 
notliing to show that the statement of 
the accused tliat what lie stated first 
was a mistake was nutruo in fact. Wo 
think, therefore, that in this case also we 
are justified in quashing the commitment 
and we do so accordingly. 

liules made absolute : 

H. P. C, Cojnmitments quashed, 

[CRIMINAL REVISIONAL JURISDICTION.] 

Rkv. No. 998 of 1900. 

Amber Au, J. 

Pratt J Singit, Petitioner, 

1901. 

8, FeLniaiy. J 

Pf^nal Code {Art XL V of ISG0\ sees. 

, Chi— Resistance to c,rrcnU\ni of warrant — 
Obstruction to pullio servant in execution 
of duiif — Warranty validity of - Warrant 
with incorrect description — Onus of proof — 
Criminal Procedure Code (Act V of 1898) 
sec, 75, 

In order to have a conviction for illegal 
disobedience of a ivarrant^ it is for the 
prosecution to sheiv that the accused is the 
person against whom the warrant was 
issued or in other words, that he satisfied 
the description of the person against whom 
it was issued and not on the accused to 
shew that he was not the person. 

It is illegal to convict a person, under 
secs, 2115B and 85S of the Peml Code 
when the warrant attempted to he executed 
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was addressed to the person with a wrong 
description to which the accused did not 
answer. 

This was a rule issued on the 20th 
December 1900, against the order of the 
Joint-Magistrate of Chupra, dated the 
26th of October 1900, which order was, 
on appeal, affirmed by R. H, Anderson, 
Esq., Sessions Judge of Saran, on the 7th 
December 1900. • 

The facts of the case material to this 
report were as follows : — 

The Petitioner was in arrears to the 
Collector with his rent for a ferry and a 
warrant was issued by the Saran certi- 
ficate officer for his arrest. This was 
entrusted to Ram Avtar Lai Bakshi to 
execute and he proceeded with two peons 
Lakhan Dube and Bias Lai to the Peti- 
tioner’s village where he arrived on the 
4th August. On the next morning they 
went to the Petitioner’s house, found him 
there and demanded the money due. 
The Petitioner said he had paid and was 
asked for proof. As he admitted he had 
none the Bakshi said he would arrest him 
and showed the warrant. The Petitioner 
said he would not obey the order. The 
two peons then arrested the Petitioner 
under, the Bakshi’s ordei’s and the Peti- 
tioner called for help. Some men came 
and forcibly released him from the peons 
and he went off after giving each of the 
peons a slap in the face. 

The warrant was addressed to Debi 
Singh, son of G unraj Singh, but the 
Petitioner alleged that his father’s name 
was Rung Lai Singh and not Gunraj 
Singh, and that the warrant was invalid. 

Mr, Hill and Bahu Dwarka Nath 
Miner for the Petitioner. 

Mr, Leith for the Crown, 


The Judgment of the Court was as 
follows : — 

We issued this rule upon the District 
Magistrate to show cause why the con- 
viction of, and sentence passed upon, the 
Petitioner by the Joint-Magistrate of 
Saran should not be set aside on the 
grounds stated in the petition. One of 
those grounds is that the warrant of 
arrest which the Petitioner is alleged to 
have disobeyed was not a valid warrant 
in law and, therefore, the conviction 
under secs. 225B and 353 was illegal. 
It appears that the warrant was made 
out against Debi Singh, son of Gunraj 
Singh, and, in the course of the trial, 
it appeared upon the examination of the 
accused that his father’s name was dif- 
ferent. In order to have a conviction for 
illegal disobedience of the warrant, it 
was for the prosecution to shew that the 
accused was the person against whom the 
warrant had issued, or, in other words, 
that he was the son of Gunraj Singh 
and not of Rungo Lai Singh as he alleg- 
ed. It was not for the accused to shew 
that he was not the person against whom 
the warrant was issued. The onus was 
on the prosecution to prove the affirma- 
tive, not on the accused to prove the 
negative. Upon the whole, tlierefore, 
we are of opinion that the conviction 
cannot be sustained and we accordingly 
set it aside and direct that the Petitioner 
be discharged from bail. 

Rtde made absolute : 

* Conviction set aside, 

H. P, C. 
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[CKIIIIKAL REVISIONAL JURISDICTION.} 

Rbv. No. 996 op 1900. 


Sale, J. 
Pbatt, J. 


Nasib Ali Mojitmdar, 
Petitioner, 


o/v IRukhmini Mohan Enda, 

20, F.b,«Mj. 

Criminal Procedure Code (Act V of 1898)^ 
8ecs» Sl7f 52$ — Disposal of property taJcen 
by Police as stolen property — Adjudication 
of theft case if absolutely necessary before 
order for disposal of property — Stay of 
proceedings in case — Speedy remedy^ whether 
may justify order made at request of parties 
•Jurisdiction. 


A Magistrate hats jurisdiction to make * 
an order under sec. 52S of the Code of 
Criminal Procedure for disposal of pro- 
perty tUken charge of by the Police as 
stolen property when he considers that an 
immediate order is necessary to save tlte 
property from possihleloss or decay before 
a formal adjudication of the case of theft, 
specially when the case has broken down 
by reason of non-prosecution and when 
both the parties apply to the Magistrate 
foi' swch an order. 

This was a rule issued on the 15th of 
December 1900, against the order of the 
Extra Assistant Commissioner of Cachar, 
dated the 25th of October 1900. 

The facts of the case appear from the 
judgment. 

Mr^ P. L. Roy (with him Babu Sarat 
Chunder Ghosh) for the Petitioner. 

Babu Jogendra Chunder Ghosh for the 
Opposite Party. 


The Judgment op the Court was as 
follows : — 

The ^aots, out of which this rule arises, 
ipay be briefly stated as follows ; — 
l^ukbmini oontwted for the purchase 


of 330 logs and subsequently for the 
purchase of 265 logs from Nasib Ali, 
whose men had cut them down under a 
permit from the forest officer. Of these 
logs some had been resold, it is said, by 
Rukhmini, and the remainder numbering 
362 logs were being floated down the 
river when a dispute arose between Nasib 
Ali and Rukhmini, the former contending 
that the sale was incomplete because the 
full price had not yet been paid by the 
latter. A riot is said to have taken 
place, which resulted in the institution 
of cross-cases. The complaint of theft 
and riot preferred by Nasib Ali was 
reported by the Police in C ” Form, and 
the Magistrate tells us that Nasib Ali 
has taken no subsequent steps to have 
that case brought to trial. In the 
counter-case some of Nasib Ali^s party 
were sent up for trial on a charge of 
rioting and that case is still pending. 
The Police seized the 362 Jogs, and 
reported the fact to the Magistrate. 
The pleaders of both parties asked the 
Magistrate to make an adjudication 
under sec. 523, C. P. C,, respecting the 
disposal of the logs. The Magistrate 
while conceding that it would be more 
satisfactory if final order on those appli- 
cations could be postponed till the con- 
clusion of the trial on the pending case 
of riot, still recognized the urgency of 
the matter, as the river was rapidly* 
receding, and there would soon be in- 
sufficient water for floating the logs to a 
convenient mart. Therefore in the 
interests of the rival claimants, and it 
must be added at their own express desire 
the Magistrate who is styled Extra Assist- 
ant Commissioner proceeded to dStermine 
who was entitled to the possession of 
the logs, Qn the 25th Qotobei: laat l^e 
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lered that upon Tlukhmini ( 

Court the sum of Ils. 3,225 whicb was 
he amount claimed by Nasib Ali as still 
due to him on account of purohasc-money 
and royalty (though a less sum was ad- 
mitted by Ilukhmini), the logs should be 
delivered over to Kukhmini. The deposit 
was made and the logs wore accordingly 
made over to Ilukhmini. Now a rule has 
been obtained by Nasib AH calling^ upon 
the Deputy Commissioner of Cachar as 
well as Rukhmini to sho\r cause why the 
order of the Extra Assistant Commis- 
sioner, dated the 25th October last, should 
not be set aside on the grounds stated 
in the petition or wb}” such other order 
should not be made as to this (^ourt may 
appear fit and proper. Tu the meant ime an 
order was nuido upon Ilukhmini lestrain- 
ing him from disposing of the logs in 
dispute pending the hearing of this rule. 


It has been contended before us that 
the Extra Assistant Commissioner had no 
jurisdiction to ♦make an order under 
eo. 523, Oif P. C., and that he should 
waited till the conclusion of the 
trial of the pending criminal case, and 
then have made an or^m under sec. 517 
regarding the disposal of the timber. 

After hearing the* learned counsel on 
both sides at considerable length, we are 
not diisfposed to accept this view, or to 
say that the legal advisers of the re- 
spective parties were wrong in claiming 
an adjudication under seo» 523. The 
pending case is one of rioting and not of 
theft of the disputelfl logs. Mr. Roy for 
the Petitioner octjacedes*" tl\p.t the logs 
weio not sieved in connection with the 
pending case of rioting. They appear 
, to ha\e been seized by the Police in 
ponnection the counter-charge of 



Enba. 4 

theft as well as rioting. They were 
seized because in the lan^guage of sec. 
523 they were ** alleged to have been 
stolen.” That case has broken down 
upon investigation by the Police, but 
having seized the property the Police 
jvere obliged to ask for orders as to its 
disp^al. The parties themselves pressed 
the Magistrate to determine the question 
forthwith under se6. 623 in order to 
avoid the risk of Serious loss if the 
timber wore left stranded. Under the 
circumstances the Magistrate^ seems to 
have had jurisdiction to make Ihe order 

# 

he did, and we think he w^ould <have no 
authority to deal wuth it under sec. iUT 
as if it wore the subject of the pending 
case of notfjag. If Nasib AH feels 
aggrieved ho^ has a remedy for damages 
against Ilukhmini. It has been urged that 
the amouiit ordered to be deposited was 
inadequate because the timber is worth 
Rs. 7,000. This is, however, a miscon- 
ception, if, as the Extra Assistant Com- 
missioner states in uis explanation, 
Rukhmini had already paid some Rs. 3,937 
to Nasib Ali besides something for 
royalty to the forest department. 
over this may bo, we have only to 
mine whether ihe lower Court 
jurisdiction to make an order sunder sec. 
523. We think it had, and that it was 
not wrong to adjudge the purchaser to 
be the party eutitled to possession of the 
timber. We accordingly discharge the 
rule, 

. Itule dUcharged. 

H. V. C. 
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ORDINARY ORiaXNAL CIVIL 
JURISDICTION.] 

Suit No. 880 of 1896. 

Stanlbt, J. y Bhugwan Das Sureka 
1901. I II. ’ 

4, February, j Hbera Lal. 

A dminhtration suit — Receiver — Discharge 
of Receiver before completion of adminish^-^ 
tion decree. 

No order can he made for the 0$charge 
of a Receiver appointed in an administra- 
suit and directing him to make over 
possession of the estate to the Flainti^^ 
before the completion of the administration 
decree. 

This was a suit iustituted by tlie next 
friend of the Plaintiff, who was then a 
minoi*, for tlie construction of the Will 
of his grandfather Sewbux Sureka and 
to have the validity of certain trusts 
under the Will, and the rights of the 
parties ascertained and declared. The 
plaint also asked for an inquiry as to 
what the estate of the grandfather con- 
sisted of, for the appointment of a 
Keceiver and the usual relief sought for 
in an administration suit. 

On the 28th January 1897, a Receiver 
was appointed by the Court of the move- 
able properties, of the rents, issues and 
profits qf the immoveable properties and 
of a certain business carried on by the 
grandfather. 

On the 16th March 1899, a preliminary 
decree for administration was made, and 
it was further directed that the Receiver 
should be continued ; the Court reserved 
consideration of all further directions and 
costs till after the Registrar’s report. 

The Plainiifif, who had subsequently 
attafn^ majority, now applied for an 
order that the Receiver do pay to the 
Fetitionet’s attorneys their costs not 


otherwise disposed of and after making 
certain otlm* payments mentioned in the 
petition, th|it he should be directed to 
make over the properties including 
Government securities of the value of 
over a lakh of rupees to the Plaintiff 
and that ho should then be discharged 
upon piissing his accounts. Plaintiff 
urged M\at there was no contest in the 
suit, that ho was the sole beneficiary 
und(jr the Will, and that ho was therefore 
entitled to all these i)roporties. ft ap- 
peared that tire accounts directed by the 
preliminary decree had not yet been 
taken, and no advertisements had been 
published in the papers for the creditors 
to come in, but the Plaintiff and the 
Defendant, the surviving executor, put 
in affidavits stating that there were no 
debts due from the estate. 

Mr, > Pugh for the Plaintiff. — There 
being no debts and no contest as to the 
‘Plaintiff being entitled to the estate, his 
application should bo granted. [Stanley, 
J. — There being an administration decree, 
how can I discharge the Receiver?] I 
don’t ask the Court to touch the decree. 
The Receiver holds for the parties and not 
for the creditors, see Kerr on Receivers, 
2nd Ed., p. 187 ; Davis v. Duke of MarU 
borough (1), Bainbridge v. Blair (2) and 
Ifoskins V. Campbell (J). 

Mr, Sinha for the surviving executor 
left the matter in the hands of the Court. 

The JunoMENT of the Court was as 
follows : — 

Stanley, J. — This is a renewal of an 
application which was made to me on a 
previous occasion when it appeared to me 
the application was entirely untenable 

(1) 2 Swanston lOS 

(2) 3 Beav. 421 (1841). 

(3) W. N. for 1869, p. 59, 
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and 1 so stated. The application is now 
renewed on further affidavits. These 
affidavits, however, do not materially 
affiect tny views as to the propriety of 
tht order I should make. 

The suit was brought in 1896 by or 
on behalf of the present applioant who 
was then an infant for the construction 
of the Will of one Sew Bux Sureka,^ the 
-grandfather of the applicant, and to have 
the valid trusts of the Will and the 
rights of all parties in his estate ascer- 
tained and declared. In the claim the 
usual accounts and enquiries which are 
directed by the Court in an administra- 
tion suit are asked for as also the ap- 
^ pointment of a Receiver and tVio other 
relief which is sought for in an adminis- 
tration suit. 

On the 28th of January 1897, the 
Court was pleased to appoint Mr. Fink, 
to be the Receiver of the moveable pro- 
perty and of the rents, issues and profits 
of the immoveable property and of the 
business carried on at No, 3, Juggomohan 
Mullick’s Street, forming the estate of 
Sew Bux Snreka with f)owcr to get in 
and collect the outstanding debts and 
claims due to the estate of the said tes- 
tator and with all the powers pi'ovided 
for in sec. 503, clause (d) of the Civil 
Procedure Code. 

On the 16th March 1899, a preliminary 
decree for administration was made, and 
it was thereby ordered that the Receiver 
be continued and the usual administra- 
tion accoiints were directed including an 
account of debts and funeral and testa- 
mentary expenses, and an enquiry was 
directed to ascertain the encumbrances 
and charges affecting the estate and as 
to the provision which should bo made 



for carrying out the provisions of the 
testator’s Will. It further directed that 
the Registrar should cause advertise- 
ments to be published in the papers call- 
ing upon creditors to come in and prove 
tlM:.ur claims, and that the estate should 
be applied in payment of his debts, etc. 

The Defendants were directed to bring 
in their accounts, and the Court reserved 
the consideratioi/of all further directions 
and the question of costs till after Iftie 
Rl?gistrar’s report. Pursuant to the 
decree a Receiver w'as appointed. 

The application now made to me is 
that “ the Receiver appointed under the 
order of 28th January 1897 do p^y to 
the Petitioner’s attorneys their costs not 
otherwise disposed of and incidental to 
this suit (as between attorney and client 
to be taxed by the Tafing officer of this 
Honorable Court) whether incurred on 
behalf and account of y^our Petitioner 
his next friend or the said Receiver and 
do also pay to the said Receiver’s attor- 
neys all otlier costs incurred by the said 
Receiver in suits and proceedings other 
than this whether in Calcutta, at Manda- 
lay or elsewhere and do endorse and 
deliver over to your Petitioner all the 
Government security and pay to ffiim all 
the monies balance now in his hands 
standing to the credit of the said estate 
in his books of accounts and forming 
part of the estate of the said Sew Bux 
Sureka, deceased, andT do also make over 
and deliver to 'your Petitioner the im- 
moveable properties at Ranigunj' and 
Mandalay forming part of the estate of 
which he may have obtained possession 
and thereupon and upon passing his ac- 
counts the said Receiver be discharged 
and that the said Receiver may be at 
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liberty, out of the assets belonging to 
your Petitioner in his haudsi to pay your 
Petitioner's costs of the last-iuentioued 
application.'' 

It appears that as yet the accounts 
directed by the decree have not been 
taken and that, in fact as Mr. Pugh has 
stated, there has beeu^o advertisements 
for creditors and yet I am asked to direct 
the Receiver not merely to give over 
i||moveable property to the Plaintiff 
but also to hand over to him the monies 
and securities of considerably over one 
lakh of rupees. 

So far as I am aware, the Plaintiff may 
not be able to establish his title to any 
portion of this property. It has not 
been -decided by the Court that he is 
absolutely entitled to any portion of it 
an(J it has not been ascertained yet 
whether there are any ei^umbrances or 
^charges affecting the property. 

If the present applicant is really en- 
titled to all this property free from any 
encumbrances or liabilities^ the proper 
course is to have the accounts and 
eiKpuries directed by the decree made 
before the Registrar and to have his 
report thereon made and confirmed. 

The short cut which is sought to be 
taken in^this case in the disposal of an ad- 
ministration suit is one which not a little 
surprises rnc and one to which I can lend 
no countenance, it is without precedent 
in my experience and contrary to the 
practice of the Court. I must refuse 

the application with costs. 

• • 

^ Messrs, Kalinath Mitter <t Sarbadkikari 
for the Plaintiff. 

Messvs, 0, O, (Jhundev cf? Od, for the 

DefendeCnt. 

S. R» D. Application refused^ 


[CIVIL APPELLATE JUBISDIOTIOKTO 

Appeal from Appellate Decree 
No. 2390 OF 1898. 

IsHAN Chandra Det, 
Defendant, Appellant, 


Maclean, C. J. 
Banbrjek, J. 
Stevens, J. 
1900. 

28, May. 


Gonksh Chandra 
Parshi and others, 
Plaintiffs, Respondents. 


Registration Act {TTI of i<977), sec. 50 — 
Registered transfer-— Unregistered mortgage 
deed — Decree. 


When a decree or orde^' is obtained 
upon an unregistered mortgage deed 
against the alone^ subsequent to 

a registered transfer of the mortgaged pro- 
perty, sec. 50 of the Registration Act gives 
priority to tli^ registered transferree. 

When an unregistered mortgage is 
merged in a decree., a transferree under a 
registered deed subsequent to the mortgage 
is precluded from claiming priority under 
sec. 60 only when the decree can he used 
as evidence against the registered trans- 
ferree. 

This was au appeal preferred on the 
30th of November 1898, against the 
decree of Babu Rajendra Kumar Bose, 
Subordinate Judge, 2nd Court of Zillah 
24-Pergiinnahs, dated the 27th of July 
1898, affirming the decree of Baba 
Chandi Churn Sen, Munsif, 2nd Court at 
Alipur, dated the 21st of^ February 1898. 

Jhumuk Parshi and Jitni Parshini, who 
were the original proprietors of the land 
in dispute, mortgaged the same to the 
Defendant Ishan Chandra Dey in Pous 
1297 by an unregistered mortgage .bond. 
Subsequently in Bhadra 1300, c Jitni 
Parshini and the heir and legal represent- 
ative of Jhumuk Parshi sold this land 
to the Plaintiff by a registered deed ot 
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Bale, In 1894, subsequent to the execu- 
tion of the deed of sale, the Defendant 
Ishan Chandra Dey brought a suit for 
recovery of money due under the mort- 
gage bond and obtained a decree declar- 
ing his lien upon the laud. In execution 
of the decree the land was put to sale 
and purchased by himself ; and when pos- 
session was delivered to him by the 
Court, the Plaintiff brought a suit for 
damages on the allegation that Defend- 
ant cut down the trees on the land. 
But that suit was withdrawn, and he sub- 
sequently brought the present suit on 
the ground that the decree in execution 
of which the disputed land was sold and 
purchased by Defendant was a mere 
It collusive transaction. The Defendant 
also impeached the sale-deed executed in 
favour of Plaintiff as a more collusive 
transaction. Tlie issues were as fol- 
lows : — 

Whether the sale transaction set up by 
Plaintiff is a collusive transaction, and 
whether the mortgage bond set up by 
Defendant is collusive transaction, or 
wdiether both the transactions are real 
and hojid fide ? 

AVhether the registered deed of sale 
executed in favour of Plaintiff shall have 
priority over the unregistered mortgage 
bond executed in favour of Defendant ? 

It was found4)y the lower Courts that 
both the transactions were real and none 
of them collusive. With regard to the 
second issue the first Court remarked as 
follows : — 

“ Now the question is — whether the re- 
gistered sale-deed subsequently executed 
is calculated to nullify or supersede all 
claims based under the unregistered 
mortgage bond previously executed in 


consequence of the provisions contisdned 
in sec. 50 » of the EegistuTation Act. 
After carefully looking into the several 
case-law on the subject, I think tbe„ 
registered deed takes effect against the 
previously unregistered document. '^On 
taking equitable view also it is quite 
apparent that intending purchasers may 
avoid the risk of purchasing any encum’- 
bered property by a search of the Regis- 
tration Oftice. But those wb||. lend 
money on unregistered bond deprive . 
these purchasers of the opportunity of 
making proper enquiry into the matter. 
Dnder these circumstances the law 
punishes the holder of the unregistered 
instruments.” 

Plaintiff^s suit was accordingly d6creed. 
The lower Appellate Court uphold this 
judgment. Defendant preferred this 
second appeal. , 

Dr, Ashutosh Mukerjee and Bab% 
Jnanendra Hath Bose for the Appellant. 

Bahu Joy Oopal Ghosha for the Res- 
pondent. 

The JuDUMEKT OF THE CouiiT was as 
follows : — 

Maclean, C. J.— 1 think it sufheieui 
to say that 1 concur in the view express- 
ed in the case of Keshah Pandurang v. 
Vinayak Uari (1) and also tti the two 
cases of» Jethahhai Dayalji v. Oirdhar (2) 
and Desai Lalluhhai Jethuhhai v. Mun* 
das Kuher Das (3), a view |Vhich seems 
to be in consonance with that taken in 
the case of T?ie Himalya Bank v. The 
Bimla Bank (4) and the ease of Jagrup 
llai V. Radhey Singh (5). I am not dis- 

(1) 1. L. R. 18 Bom. *865 (1893), 

(6) I. L. R. 20 Bom. 168 (1894). 

(3) 1. L. R. 20 Bom. 890 (1896? 

(4) I. L. R. 8 All. 23 (1886). 

(6) L L* R. 13 All. 288 (1890). 
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posed to follow the case of Baijnaih v, 
Luchman Das (6), which is not oonsisteo<if 
with that, taken in the other cases to 
which I have referred. The appeal there- 
fore fails and must bo dismissed with 
costH 

Banbiubk, J. — I am of the same opi- 
nion. The learned vakil for the Appel- 
lant contends that any view opposj^d to 
his contention would necessitate the 
readm|P*of some qualifying words into 
sec. m of the llegistration Act after the 
w^ords, “not being a decree or order/’ 
and that whenever an unregistered mort- 
gage is merged in a decree, a transferreo 
under a registered deed subsequent to 
the mortgage is precluded from claiming 
priority under sec. 50. The answer to 
this contention is, shortly, this, that the 
words “ a decree or order in sec. 60 
must mean a decree or order which 
can be evidence against the subsequent 
transferree under a registered deed ; and 
iy, order that a decree or order may be 
evidence against a subsequent transferree, 
it must either be a decree or order to 
which the subsequent transferree was a 
party, or a decree or order obtained 
against his transferror before the transfer 
to him, ill which case also the decree 
will b^ evidence against him. But where 
the decree or order is obtained upon an 
unregistered mortgage deed against the 
mortgagor^tlone, subsequent to 4:he re- 
gistered trimsfer on which the opposing 
olftim is based, there sec. 50 must, in 
my opinion, give priority to the claimant 
under the registered transfer ; because 
iu such a case the only basis upon which 
tho mortgagee can rest his claim must 
be, not* the decree which is not evidence 
(6) 1. L. H. 7 All 888 (188£i). . 


against the subsequent transferree, but 
the prior unregistered mortgage, and 
that, by sec. 50, is entitled to no prio- 
rity against th§ subsequent registered 
transfer. 

Stbvbns, J. — I concur. 

S. C. S. Appeal dismissed, 

[CIVIIi APPELLATE JURISDICTION.] 

ArrKAL FllOM OllUER 
. No. 253 OF 1899. 

Mohunt Jauannatji 
Hamanuj Dab 

CnosB, J. and others, 

Pratt, J. , Defendants, Appellants, 
1900. t;. 

28, November. Ciiandha Kumar Bobb 
and others, 

Plaintiffs, Respondents. 

Bengal Tenancy Act ( 177/ of 1885), 
,^ec. 106— jiidicfita— Citn'l Procedure Code 
{Act XIV of 1882), sec. IS — Parties, 

Plaintiffs initiated proceedings under 
sec, 100 of the Bengal Tenancy Act against 
the landlord and the Defendants Wos, 2 
to , d who claimed to be rival tenants of 
the land, to have their names recorded as 
tenants in the settlement proceedings. The 
Settlement Officer held that the Plaintiffs 
were the tenants and made an order in thnr 
favour. On appeal by Defendants Nos, 2 
to 0, and not by • the landlords, the 
Special Judge reversed the decision and 
ordered that the names of Defendants 
Nos. 2 to 9, who he held were the tenants, 
be registered. The Plaintiffs thereupon 
brought the present suit to have their rights 
declared as tenants of the land : 

Held — That the previous decision of the 
Special Judge not having been a decision 
between the parties, i.c., the tenants on 
the one hand and the landlord on the 
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otfier, *t could not operate as res judicata 

m the 2 >reA€nt suit. 

'J’liis was an appoal })reforred on the 
Isl of 7 \ugusi 1809, agujnst the order of 
W, J5. Brown, Ksq., District Judge of 
Zillali (hittack, dated the 2ud of May 
1899, reversing the order of Babu Adoito 
Pnnsiid Dey, Munsif of Kendrapara, dated 
the 9th of February 1899, and remanding 
the suit to his Court for trial on its merits. 

The facts of the case appear from the 
judgment. 

Bahu Jyoti Frasad SarOadhihari for 
the Appellants. 

.Bahu Basarathi for tiie Ites- 

pondents. 

The JuiKJMEN'i' or the Couut was as 
follows : — 

The (iuestion raised in this appeal is 
one of re?.5 judicata ; and it arises in this 
way : The Plain tills initiated proceed- 
ings under sec. 106 of the ’Bengal 
Tenanej^ Act against the landlord and 
the Defendants JVos. 2 to 9 who claimed 
to be rival tenants of the laud, to have 
their names recorded as tenants in the 
settlement proceedings. Tlie Assistant 
Settlement Officer held that the Plain tilfs 
were the tenants, and accordingly made 
an order in their favour. The landlord 
did not appeal agawist this order, but the 
other Defendants Xos. 2 to 9 did appeal 
to the special Judge;, and on their 
appeal, that officer reversed the order of 
the Assistant Settlement Officer, holding 
that the Plaintiffs had not satisfactorily 
proved that they Avere the tenants, and 
at the same time ordered that*the names 
of the Defendants Nos. 2 to 9 should 
be registered as the tenants. In making 
this order the Special Judge in the 


including part of*1iis judgment mad^ 
the following observation : — “I think he 
(that is, the Plaintiff) has failed to make 
out his case in the present prboeedibg ; 
though possibly if the case had been 
thoroughly threshed out in the m^d|saiy 
Civil Court, the result might have been 
\iifferent.’^ Thereupon the suit, out of 
which this appeal arises, was instituted 
by ’\lie Plaintiffs to have their^ tights 
declared as tenants of the lan^j^ith a 
right of occupancy therein ; the 

defence on the part of the Defendants 
was that the suit was barred by re» 
judicata by reason of the previous deci* 
sion in the settlement proceeding. 

The learned District Judge in this 
ease has held that the previous decision 
by himself as Special Judge would not 
operate by way of res judicata^ and has 
accordingly directed that the case should 
be tried out on the ilierits. 

The learned vakil for the Appellants, 
w ho has ably argued the case, has con- 
tended that this view of the law is 
incorrect ; and he has relied upon a 
variety of cases in support of his con- 
jtentioii. We are, however, unable to 
accept the view that he has placed before 
us, and we think the Judge is right in 
the conclusion that he has arrived at* 
We have already stated that, so far as 
the question between the Plaintiff on 
the o.ne hand, and the landlord and the 
other Defendants on the 4l|ber, under 
sec. 106 of the Bengal Tenancy Act was 
concerned, it was determined in favour 
of the Plaintiff by the Assistant Settle- 
ment Officer. The landlord was satisfied 
with that determination, and he did not 
appeal to the Special Judge ; and the 
appeal that was preferred was by the 
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Defehdatits Nos. 2 to 9 only, who claimed 
to be the rival tenants of tiio property. 
And therefore it seems to be obvious that 
the decision that was pronounced by the 
Special Judge on appeal was a decision 
as between the Defendants Nos. 2 to 9 
as Appellants and the Plaintiffs and the 
landlord as KespondeiiLs. And this is 
made* more clear by the fact to which we 
have alilfe.dy referred, viz.^ that in allow- 
ing t^ie appeal of the Defendants Nos. 2 
to 9 the Specif Judge ordered that their 
names should be registered as raiyats. 
We think, under these circumstances, it 
could not rightly be said that the deci- 
sion of the Special Judge was a decision 
between the parties, namely, the Plain- 
tiff, on the one liaud, and tlie zemindar, 
on the other. The decision should, wo 
think, be taken to be limited between 
the Plaintiff and the Defendants Nos. 2 
to 9, the tenant Defendants j and if that 
is the right view to take, there is clear 
authority to hold that under s\ich cir- 
cumstances the previous decision under 
sec. r06 of the Bengal Tenancy Act 
could not operate as res judicata in this 
case. We refer to the *case of Vundit 
Sarddr v. Meajaifi Mirdha (1). And in 
this connection we may also refer to the 
case of Brojo Behari Milter v. ^Kedav 
Nath Mozxmdar (2), where A had brought 
a suit again^ B, claiming certain 'pro- 
perty as tenant of 0, who was also made 
a Defendant in the suit, and where the 
suit was on the merits decided in favour 
of B; and in a suit bought by C 
against B for possession of the same 
property, it was held that such suit was 
not hatred by reason of sec. 13 of the 
Code of Civil Procedure. 

(l> I, li. R. 21 Oftl. 878 (1893). 

(2) I. L. R. 12 Cal. 80(1886). 


Upon these grounds we think that tlic 
question of ics judicata now raised ought 
to be decided against the A]q)e]Ianls, 
Wo accordingly dismiss the appeal with 
costs. Ifearing-fee one gold inohur.. 

S. C. S. Appeal dismissed. 

II. p. a 

[CIVIL APPELLATE JURISDICTION.] 

Apvbal fuom ArpErj.ATK De(;ukk 
No. 20.37 OF 189S. 

llAAnroY IIazua, 

Ba'^ehjise, J. Plaintiff, Appellant, 

Brett, J. 

1901. PiiEM Chand Naskar 

21, January, [and others, Defendants, 
lie8j>oiident8. 

Morfpa(/e~- Trausferrees from inorUjagors — 
Transfer of Property Ael {/V of ]SS!2), 
sec. S/j — P(trr/ia.^e trith vonsont of mortgagee 
— Parties “Coutributioit-— Fratnv of suit--- 
Apportionment of debt— Bed empf ion. 

The heirs of a mortgagor^ against whom 
a decree on the mortgage had been obtained 
by the mortgagee, and in e.jcecution of which 
the mortgaged property was sold and a part 
of which was purchased by the moi tgagee 
himself, and a person who purchased a 
portion of the mortgaged property with 
the consent of the mortgagee are not neces- 
sary 2Kiriies in a sxtit^ by the mortgagee 
for contribution or apportionment oj the 
mortgage debt. 

A suit by the mortgagee framed impro- 
perly for a declaration of the rights of the 
pxtrchas'krs of portion of the mortgaged 
ptroperiy of redemption to the properties 
purchased by them, who tverc not made 
parties in the mortgage suit and for de- 
claration of the mortgagee's absolute Hyhi 
over those properties on the failure of 
such purchasers to redeem, and for khas 
possession will not lie. 
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The only relief to which the mortgagee 
in such a case is entitled to is a decree 
for a 2 T^rlionment of the mortgage debt 
on the x^roperiy pm chased by the ^mrchdsers 
account being taken in that apportion- 
ment as well of the property transferred 
by the mortgagor to other parties with the 
consent of the mortgagee:, as of the portion 
of the mortgaged property purchased by 
the mortgagee himself * 

This was an appeal preferred on the 
13th of October 1898, against a decree 
of Rabu Rajendra Kumar Bose, Sub' 
ordinate Judge of Zillah 24-rergunnahB, 
dated the 22iid of July 1898, afFirming 
a decree of Babu Nagendra Nath Mi tier, 
Officiating Munsif of Alipur, 2nd Court, 
dated the 2nd of April 1898. 

The facts of the case were as follows - 

One Behari Lai Chose, since deceased, 
executed a mortgage bond for Ks. 200 
oil 8th Kartiok 1294, B. 8., in favour of 
the Plaintiff creating a charge on his 
properties described in schedule {Ica) and 
{Jeha) of the plaint and subsequently 
sold the properties described in schedule 
(kha) of the plaint to one Raj Krishna 
Mondal free from Plaintiff^s mortgage 
lien on payment of Rs. 100 to him with 
Plaintiff’s concurrence in Bysack 1300, 
B. S, After the* death of Behary Lai, 
this Plaintiff instituted suit No. 791 of 
1894 against Noni Lai Ghose, the son 
and heir of Behary I-ial and Srinlonto 
Bachareh and Prosunno Moyi D^ssi, the 
purchaser of certain portions of the 
mortgaged property, and got a decree on 
this mortgage bond. In execution sale 
under that decree, the Plaintiflr pur- 
chased the properties described in sche- 
dule ifa) for Us. 175 on 18th July 1896 
and obtained delivery of symbolical posses- 
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81011 from Court on 17th December 1896. 
Thereafter when the Plaintiff weftt to 
take actual possession of the land in 
Choitra 1303, B. S., he was resisted by 
the Defendants who were the purchasers 
of lauds' given in schedule {ga) and {jgha) 
respectively, and by Defendant No. 2 
as a tenant of plot 2 of schedule {ga) 
under Defendant No. 1. The Plaintiff 
not having known of this allig^d pur- 
chase of the Defendants from Behaty Lai 
did not and could not make them parties 
in that case. Hence the Plaintiff insti- 
tuted this suit for declaration of Defend- 
ants Nos. 1 and 3’s rights of redemption 
to the properties described in schedules 
{ga) and {glut) of the plaint and *for de- 
claration of Plaintiff’s absolute right over 
those properties on the failure of Defend- 
ants Nos. 1 and 3 to pay off the whole 
mortgage money w’ilhin a fixed time, and 
for khas possession of these properties. 

Both the Courts below dismissed the 
suit. The lower Appellate Court held 
that the suit in the form in which it was 
brought was not maintainable, that the 
suit was bad as neither the heirs of the 
original mortgq^gor nor the purchaser 
Raj Krishna by whom the {kha) lands 
which formed a part of the original 
mortgaged premises were purchased sub- 
sequent to the purchase of the Defend- 
ants Nos. 1 and 3 were not made parties, 
that the provisions of sdl 85 of the 
Transfer of Propei'ty Act were imperative, 
and it was therefore obligatory on the 
mortgagee in ‘a suit relating to mqrtgage 
to join the mortgagor and all subsequent 
purchasers and encumbrancers as patties. 
It was further held that both* tBe por- 
tions of the property {ka\ which was 
held by the Plaintiff in right of purchase, 
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as well as the portion of (^a) which was 
specified in schedules (^a) and (ff/ia) 
should contribute to the mortgage debt 
payable to the Plaintiff, and which was 
claimed in suit No. 791, and that the 
suit was not framed on that line. 

Plaintiff preferred this second appeal. 

J)t\ As/iutos/i Mukerjee for the Appellant. 

Bab:*L Bhuhnn Mohxin Da& for the 
Bespondeiits. 

The JUDCIMENT OF THE CoURT WRS aS 
follows : — 

In this a^eal, which arises out of a 
suit brought by the Pluintilf-Appellant 
tQ make certain properties in the bands 
of the defendants Nos. 1 to 3, who are 
purchasers of the same from the mort- 
gagor, liable for the mortgage debt in 
respect of which the Plaintiff had ob- 
tained a* decree, two questions have been 
raised by the learned vakil for the 
Plaintiff-Appellant, Jirst^ whether the 
Court of Appeal below was right in 
dismissing the suit on the ground of 
defect of parties ; and, second^ whether 
that Court was right in dismissing the 
suit on the ground of its having been 
wrongly framed. 

The persons whose non-joinder in the 
opiuion of ^the lower Appellate Court 
amounts to a defect of parties, are the 
heirs of the original mortgagor, and one 
Raj Krishna, who is said to have pur- 
chased a portion of tlie mortgaged pro- 
perty with the consent of the Plaintiff. 
Now as regards the heirs of* the mort- 
gagor it cannot be said that they were 
necessary ifhrties to this suit, as the 
Plaintiff. has already obtained a decree 
^bn his mortgage against them, and has, 
in ex^ufion of the mortgage decree 
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already sold the mortgaged property and 
purchased it himself. And as regards 
Raj Krishna, he too was not a necessary 
party, because no relief could be claimed 
against him, seeing that he purchased a 
portion of the mortgaged property with 
the consent of the Plaintiff. Of course 
the effect of such purchase will be to 
release the Defendants Nos. 1 to 3 from 
liability* for such portion of the mort- 
gage debt as on apportionment is attri- 
butable to the property purchased by 
Raj Kri.shna. Wo are therefore of opi- 
nion that the first (piestion raised in 
this appeal ought to be answered in the 
negative. There has not been, in our 
opinion, any real defect of parties. 

It has been argued by tlic learned 
vakil for the Respondents that if, as the 
first Conrt has fonnd, the Plain tiff was 
aware of the purchase by the Defend- 
ants Nos. ‘1 to 3 at the time when he 
brought his suit upon his mortgage, as 
he was bound to make those Defendants 
parties to that suit under sec. 85 of the 
Transfer of Property Act, his opinion to 
do so must be treated as a valid ground 
for the dismissal of this suit ; and in 
support of this contention the case of 
Ghulam Kadir Khin ^ \ ]tfnstakin Khan (1) 
is relied upon. We do ^not think that 
the (iuse cited boars very much upon the 
pi'esent question. Of coarse, upon the 
assumed state of facts, the omission of 
the Plaintiff to make the Defendants 
Nos. 1 to 3 parties to the original mort- 
gage suit would have been a fatal ob- 
jection to that suit. But we do nob see 
how that circumstance can be a ground 
for the dismissal' of this suit. Sec. 85 
bf the Transfer of Property Act docs not 

(1) I. L. R. 18 All. 109 (1896). « 
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lend any support to this contention ; 
nor, as far as we can see, can it be held 
that sec. 43 of the Code of Civil Pro- 
cedure w'ould be a bar to the present suit 
by reason of the Plaintiff’s omission to 
make the Defendants Nos. 1 to 3 parties 
to the former suit. 

Coming now to the second question, 
namely, whether the lower Appellate 
Court was right in dismissing .the suit 
on the ground of its being wrongly 
framed, we are bound to say that the 
prayers in the plaint are not so distinct 
as they ought to have been according to 
the only view of the • case upon which 
this suit can proceed. The learned vakil 
for the Appellant freely admits that the 
only relief that the Plaintiff can be en- 
titled to in this suit will be a decree for 
an apportionment of the mortgage debt 
on the property purchased by the De- 
fendants Nos. 1 to 3, account being taken 
in that apportionment as well of the 
property purchased by Rajkrishna as of 
the portion of the mortgaged property 
purchased by the Plaintiff himself. The 
prayers in the plaint are not very distinct 
in asking for this relief, though at the 
same time we cannot say that they are 
incapable of being viewed as seeking for 
any relief of the sort we have indicated 
above. But having regard" to the indis- 
tinct manner in which the prayers have 
been framed, we think that if the case 
goes back, as it ought, in our opinion, 
to go, to the first Court, that must be 
upon the condition of the Plaintiff-Ap- 
pellant’s paying to the Defendants-Res- 
pondents all the costs incurred by them 
up to date in all the Courts. 

The result is that the decrees of the 
Cou\t» below will be set aside, and the 


case sent back to the Court of first in- 
stance to try it on the merits with re- 
ference to the points indicated above, 
upon the condition that the Plaintiff- 
Appellant pays to the Defendants-Res- 
pondents all the costs incurred by them 
lip to date within a month from the date 
of the receipt of the record by the first 
Court. In default of payment of such, 
costs within the time allowed, this appeal 
will stand dismissed with costs, 

H. P. C. Case remanded, 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from .Order 
No. 220 OF 1900. 

^ B. L. Frizoni, Decree- 
Ghosk, J. holder, Appellant, 

Stevens, J. v. 


1901. Raja Ram Narain 

12, Marcli, ^ SiNOii, Judgment- 
J debtor, Respondent. 

Civil Procedure Code {Act XIV o/ 188^), 
sec, 58S — Application for restitution of pro- 
perty — Execution of decree of Appellate 
Court— Decree,^ whether capable of execution 
against and binding upon person not a party 
to appeal — Assignment not subsequent to the 
decree — Lis pendens — Refund by assignee.,. 


Under sec. 688 of the Code of Civil 
Procedure^ the decree of the Appellate 
Court has to be executed and by the very 
scopes of the section it can only apply to 
the parties to the appeal ; it cannot be 
executed against a person who was no 
party to the decree of the Appellate Court 
and tvlio has not derived any interest 
subsequent tn suxh decree. 

Bhagwati Prasad v. Jamna Prasad 

(1) and Sadiq Husain v. LJElta Prasad 

(2) ref ei red to and followed. . 

(1) I. L. R. 19 All. 136 (1896). 

(2) I. L. B. 20 All. 189 (1897). 
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This was an appeal preferred on the 
18th of June 1900 from an order of 
Babu Nepal Chandra Bose, Sub Judge of 
Ranchi, dated the 7th April 1900, 
reversing an order of Babu Bajoni Kant 
Mukerji, Munsif of llazaribaghj dated the 
5th of December 1899. '* . 

The facta of the case appear from the 
judgment. 

Bahu Jogesh Chundeh^ De for the 
Appellant. 

Karuna Sindhu Mukerjet and 
Surendra Nath Ghoshal for the Res- 
pondent. 

, The Judgment of the Court was as ^ 
follows ; — 

This appeal arises out of an applica- 
tion under sec. 583 for restitution of 
property. * 

The facts are shortly these : — One 
Luchman Ram obtained a money decree 
against the father of Raja Ram Narain 
Singh on the 19th of January 1897. 
On the next day, {%,€.) on the 20th of 
January, this decree, or rather the in- 
terest of Luchman Ram in it, was trans- 
ferred by him to one Frizoni. An appeal 
was preferred against the decree by the 
Defendant, but in that appeal Frizoni 
was not made a Respondent, Luchman 
Ram being the only Respondent^ in it. 
On the 8th March 1897 an application 
was made by Frizoni, as the assignee of 
the decree from Luchman Ram for 
execution thereof. This was objected 
to by the judgment-debU^r, and he 
prayed for stay of execution. This 
prayer seems to have been rejected, and 
^the judgmentrdebtor was referred to ‘the 
Appellate’ Court. The execution was 
then allowed to proceed and certain 


property of the. judgment-debtor having 
been advertised for sale, he paid into 
Court the money covered by the decree 
on the 30th of Juno 1897, and the 
amount was withdrawn by Frizoni. 
Subsequentljr, on the 10th of February 
1898, the Appellate Court, upon the 
appeal of the Defendant, reversed the 
decree of the Court of first instance, and 
remanded the case for retrial, and on the 
6th June of the same year, the suit was 
dismissed by the Court of first instance. 

We might here mention that, notwith- 
standing the order of the execution 
Court of the 10th April 1897, the judg- 
ment-debtor made no application to the 
Appellate Court for stay of execution, 
nor did he ask that Frizoni be added as 
a party Respondent to the appeal, the 
result being that the decree of the 
Appellate Court remanding the case for 
retrial was made in the absence of 
Frizoni,^and likewise the decree of the 
first Court after remand dismissing the 
suit was also made in his absence. The 
present application was then made by 
Raja Ram Narain Singh under sec. 583 of 
the Code of Civil Procedure for execution 
of the decree of the Appellate Court, by 
which the decree of the 19th January 
1897 was set aside, and for getting back 
the money which Frizoni had withdrawn 
from Court. This application was reject- 
ed by the Munsif to whom it was pre- 
sented, but the Subordinate Judge, on 
appeal, has reversed the order of the 
. Munsif, and made an order directing 
Frizoni to pay the amount to Raja Ram 
Narain Singh. It will be observed that 
under sec. 583 of the Code the decree 
of the Appellate Court has to be execut- 
ed, and by the very scope of the section 
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it can only apply to the parties to the 
appeal ; and so it has been held in the 
Allahabad High Court in the. cases of 
Bhagwaii Prasad v. Jamna Prasad (1) 
and Sadiq Husain v. Lalta Prasad (2). 
It has, however, been coitfended that 
Frizoni is bound by the decree of the • 
Appellate Cuurt upon the principle of Ms 
2 ^end€ns^ and that it was his duty, if he was 
desirous to contest the appeal ly’efurred 
hy the judgment-debtor, to apply to the 
Court to make him a party in the appeal. 
It is perhaps not necessary to discuss the 
question whether the principle of lis 
pendens applies, for all that we arc con- 
cerned with in the present instance is ’ 
whether the application made under sec. 
583 could succeed against Frizoni. We 
are of opinion that the decree of the 
Appellate Court cannot be executed 
against him, he being no party to that 
decree, and not having derived any 
interest from the PJaintilf in the suit 
subsequent to such decree. It will be 
borne in mind that the assignment to 
Frizoni was at a time when no proceeding 
was pending in any Court, but the fact 
of the assignment was clearly brought 
to the notice of the Defendant by the 
application made by Frizoni for execution 
of the decree, and the judgment-debtor 
was distinctly referred by the execution 
Court to the Appellate Court,, and yet 
he took no steps to get Frizoni added as 
a party Respondent to the appeal, and 
if in these circumstances the decree of 
the Appellate Court was made in the 
absence of Frizoni, it would, perhaps, 
be straining the rule of Us pendens if 
we were to hold that under that rule 

(1) 1. L li. 19 All, 130 (1S96). 

1. U U. no All. 139 (1897} 


the decree of the Appellate Corrrt was 
binding upon Frizoni, so that restitu- 
tion might be had against him in 
execution of the decree of that Court. 
How’^ever that may be, and without ex- 
pressing *any decisive opinion on the 
matter, it is sufficient to say that Frizoni 
having been no party to the decree 
of the Appellate Court, and having deriv- 
ed no interest subseepjent to such decree, 
it could not be executed, against him 
under sec. 583 of the Code. 

The result is that this appeal will be 
allowed, the order of the Court of first 
instance restored ; but in the circums-' 
tances of the case each party will bear 
his own costs in all the Courts, , 

Appeal allowed : 

Order of first Court restored* 

H. P. C. 

[CRIMINAL REVISIONAL JUR1SD1CTI0NO 

Rev. No. 868 of 1900. 

Anesh Mollah and 6 
others, 2ud party, 
Ameer Au, J, Petitioners, 

Stevens, J. v. 

1901. Ejahau Uddi Mollah, 

18, January. 1st party, Ismile 

Munshi, 3rd party, 
Opposite Party. 

Criminal Procedure Code {Act V of 1898)^ 
sec. J 45 --Jurisdiction of High Court— 
non-joinder of necessary — Object of the law — 
Breach of the peace^ appf*ehension and pre^ 
vention of — Hagistratey jurisdiction of. 

Under sec. of live Code of Orimiml 
Procedure a special juidsdietion is tested 
in the subordinate Criminal Courts under 
special circumstances and for a special 
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purpose ; when either the speciai circum- 
stances do not exist Of' when the or^p' made 
under the section does not attain the pur- 
pose for which the Jurisdiction is created, 
then the special jurisdiction vested under 
the section falls to the ground. 

The circumstances which give jur Mic- 
tion to a Magistrate are circumstances 
which give rise to an apprehension of a 
breach of the peace and if there is wo 
apprehension of a breach of the peace, 
there is no jurisdiction to make an order 
under the section. 

In enacting sec, IJfB, the purpose the 
legislature had in view fvas the pre- 
vention of a breach of the peace and if 
thaU object is not attained by an order 
purporting to he made under the section, 
it must he * taken to have J>een without 
jurisdiction. 

Non-joinder of persons concerned in a 
dispute whose presence is necessary /or the 
purpose of preventing an apprehended* 
breach of the peace involves a question of 
jurisdiction, afid the High Court has 2 >ower 
to set aside an order made in a proceeding 
under sec, Cr, P, Code, in which sfich 
persons are not made parties, 

Laldhari Singh v. Sukhdeo Narain 
Singh J[l) referred to and followed. 

This was a rule issued on^ the 20th 
November 1900, against the order of the 
-Sub-divisional Magistrate of Madaripore, 
dated the 24th August 1900. 

The facts of the case material to this 
^ report appear from the jjiidgment. 

Mr, Hill and Babu Jogesh Chunder Boy 
Iktid Jl^oulvie A, K, Fuzlal Iluq for the 
Peititioner. 

(1) 4 a W. N. 613 ; 8. c. 1. L. R. 27 Cal. 

892 {IdOO), 


Sir Griffith Evans and Babu Atulya 
Char an Bose for the Opposite Party. 

The Judgment of the Court was as 
follows : — 

The i^acts which gave rise to the 
application upon which this rule was 
granted are shortly these. Tlie land in 
dispute covers an area of over 200 bighas 
and was the subject of a proceeding 
between two sets of zeniindarB called 
respectively the Khororia and Sbabapore 
Babus. All order was rnaclo in favour 
of the Khororia zemindars under sec. 
145,. C. Cr. P. A civil siiit was then 
brought by the Sbabapore zemindars 
in respect of the lands in question and 
they succeeded in obtaining a decree 
therefor. They^obtained symbolical pos- 
session under their decree and then 
proceeded to give paitahs to various 
people who are now grouped as second 
party in the proceedings before us. The 
first party is one Ejahar Uddi and he 
claims to have been since a long time 
in occupation of the lands in dispute. 
He presented a petition to the Deputy 
Magistrate on the 7th April 1900 in 
which he stated that he was the tenant of 
the Khororia zemindars in respect of the 
lands in dispute and that he gave evidence 
in their favour, but, since the Shaha- 
porc zemindars had obtained possession, 
he Was willing to attorn to them ; but 
that they are trying to oust hilai of his 
possession through members of the second 
party. The petition was referred to“ the 
Police for enquiry who made a report 
to the erfect that, in consequence of these 
disputes, there was an apprehension of a 
breach of the peace. Upon the aforesaid 
petition and report, the Sub-divisional 



m 


THE CALCUTTA WEEKLY NOTES. 


[VoB. V. 


Anesh Mollah V , Ejahar Uddi Mollah. 
Officer, on the 12th April last, directed 
proceedings under sec. 145. On the 18th 
May, a proceeding was drawn up against 
Ejahar Uddi who was made the first party 
and against the various persons who had 
oljtained pattahs from the Sljahapore 
zemindars who were made the^ second 
party. On the 3rd June one Ismail 
Minishi came in and presented a petition 
to the cfiect that he w^as entitled to the 

f 

land in dispute jointly with Ejahar Uddi. 
Accordingly he also was made a party 
and on the 18th June, the former pro- 
ceeding was cancelled and a fresh pro- 
ceeding was drawn up with Ismail as 
the third party. 

The first, second and third parties filed 
Iheir statements in accordance with the 
directions given to the|p. The second 
party stated that, since their zemindars 
had obtained possession of the land in 
dispute and had given them pattahn^ they 
were in possession of these lands under 
separate documents from separate sets 
of the Shahapore zemindars, and that 
there w^as no connection between the 
several plots so held by them separately. 
They also contended that, as the Shaha- 
pore zemindars claimed possession of 
these lands, they as well as the Khororia 
zemindars were necessary parties to the 
proceedings. The Magistrate did not 
make the zemindars parties to the pro- 
ceeding, but, on the 24th August, made 
an order under sec. 145 in favour of the 
first party Ejahar Uddi. The second 
party thereupon applied to this Court and 
obtained the rule now before tis, 

« 

The three points urged in this Court 
arc, first, that the Shahapore zemindars 
were necessary parties to the proceeding, 
and they not having been joined, the 


order under sec. 145 is bad ; secondly, 
that inasmuch as the dispute refers to 
various plots of laud held by different 
persons grouped under the head of 
second party under different titles 
and under different allegations, there 
ought not to be one proceeding or one 
investigation and that therefore the 
order is bad. The third ground is that 
the order directing that Ejahar Uddi 
and Ismail Munshi, the first and third 
parties, do retain possession of these 
lands jointly in equal moieties is an im- 
proper order. The learned counsel, who 
appeared on behalf of the first party in 
showing cause, contended that none of 
these points raised any question of juris- 
diction and that inasmuch as, since the 
amendment of the law, the power of this 
Court to revise orders under sec. 145 
is confined to questions of jurisdiction, 
we ought not to interfere with the present 
order. Ordinarily speaking, an objection 
based upon non-joinder of parties does 
not involve a question of jurisdiction but 
in cases arising under sec. 145 the ques- 
tion relating to jurisdiction depends upon 
the provisions of that section. It appears 
to us that, under sec. 145, C. Cr. P., a 
special jurisdiction is vested in the sub- 
ordinate Criminal Courts under special 
circumstances and. for a special purpose ; 
when either the special circumstances do 
not exist or when the order made under 
sec. 145 does not attain the purpose for 
which the jurisdiction is created, then 
the special jurisdiction vested under that 
section falls to "the ground. It is suffi- 
cient to point out that the circumitanoes 
under which the jurisdiction springs^ up ♦ 
are circumstances which give rise Ibo an 
apprehension of a breach of the peace 
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and if thare is no apprehension of a 
breach of the peace, of course there is 
no jurisdiction to make the order. Again 
it seems to us that the purpose tlie 
legislature had in view was the preven- 
tion of a breach of the peace. If that 
object is not attained bj an order pur- 
porting to be made under sec. 145, it 
must be taken to have been without 
jurisdiction. 

Nowfin the present case, there was 
undoubtedly an apprehension of a breach 
of the peace and so far as the first part 
of the section is concerned, the Court 
had jurisdiction to take cognizance of the 
matter. The second part has reference 
to the* proceeding in Court instituted for 
the purpose of attaining a definite object, 
namely, to prevent a broach of the peace. 
We think the present case falls exactly 
within the principle laid down in Lai- 
dhari Singh v. Stikhdeo Narain Singh (1). 
It Nvas attempted to distinguish that case 
from the one before us. In Laldhari 
Singh^s case a certain set of tenants was 
disputing about the possession of a par- 
ticular piece of land claiming to hold 
it under one set of landlords whereas 
another set of tenants claimed to hold 
the same land under another set of land- 
lords.* A proceeding was first started in 
which the tenants were made parties 
regarding the possession of the land. 
It was afterwards altered into* one in 
which the dispute was stated to be re- 
garding the collection of rent as between 
the two sets of landlord^. In this latter 
proceeding, the tenants were not made 
parties. It was held there that in alter- 
ing the proceeding the Magistrate had 

(1) 4 0. W. N. 618 ; s. o. I. L. R. 27 Cal. 

892 (1900) 


wrongly exercised his jurisdiction. That 
was one part of the case. It was also 
held that the lower Court was wrong 
in not making the tenants parties to the 
proceeding, inasmuch as they were 
persons concerned in the dispute and 
their presence was necessary for the pur- 
pose of preventing a breach of the peace 
which was apprehended. Stanley, J., in 
his judgment points out that — “The 
duty of th(j Magistrate was to deaf^ with 
the dispute as it really was, namely, a 
dispute between one set of *zemindars 
and their tenants on the one side and 
another set of zemindars and their ten* 
ants on the other, and accordingly to 
maintain in possession according to their 
respective interests the zemindars and 
their tenants whom he found on satis- 
factory evidence to have been in actual 
possession at the relate of the order, if 
the evidence satisfied him that any of 
the parties to the dispute was in such 
possession.’’ . Then after referring to the 
cases bn the point he went on to add 
“ that the order is calculated to operate 
to the prejudice of the first party and 
their tenants, appears to me to follow 
from th^^ fact that all disturbance of 
possession of the second party is pro- 
hibited by this order.” The necessity of 
bringing into CouA all the parlies con- 
cerned in the dispute is pointed out 
again in p. 915. “But hero two rival 
sets of tenajits holding under two dif. 
feront sots of zemindars were contending 
about the actual possession of a strip 
of laud. There was no question as to 
the collection of rent at all. The dispute, 
pure and simple, was which set of tenants 
was in actual occupation of the land. 
The tenants, thus, were the parties directly 
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concerned in the dispute. If the tenants 
of the first party were in possession, then 
the latter were in possession through them 
(to use the Sub-Inspector^s language). 
If the tenants of the Nargu Babus 
were in possession, then these zemin- 
dars were in possession through them 
It will bo seen therefore, that whereas 
the tenants were directly concerned in 
the dispute the zemindar’s concern was 
of aif indirect character. The presence 
of the tenants was thus essentially neces- 
sary for the proper and effectual decision 
of the case.” In the present case it is 
admitted that the Shahaj^ore zemindars 
obtained symbolical -possession from the 
Court ^and were in possession through 
their tenants who had given them Jiah'ttr 
liyatH, From the very objection pressed 
before us it seems that they were neces- 
sary parties to this 'proceeding. It was 
stated by Ejahar Uddi that he had long 
occupied the land but that the Shahapore 
zemindars w^ere trying to do away with 
his possession by means of persons to 
whom they had given pattahs, in other 
words, the second party. If that be so, 
and that seems to be the case of the first 
party, it is quite clear that i]^e dispute 
is not put an end to by merely making 
an order against the second party, for 
the zemindars are in no W'ay bound by 
that order. They can come in at any 
moment and go upon the land or they 
may give pattahs to any body else they 
like with tlie object of retaining posses- 
sion of the land. The tenants against 
whom the order has been made may 
abide by it, but that in no way puts an 
end to the dispute and in no way pre- 
vents the apprehension of a breach of 
the peace, the purpose for' which alone 


the law conteihplates a proceeding of the 
special character provided for in sec. 146. 
We are of opinion, therefore, th^it tW« 
order is bad for non-joinder of the Sbaha- 
pore zemindars. We do not think it 
necessary to express any opinion on the 
other questions upon which this rule was 
granted. We think that the present 
order must be set aside and we set it 
aside accordingly. This order, however, 
will not stand in the way of tbf Magis- 
trate, if he considers that there is still 
an apprehension of a breach of the peace 
to take such steps as he may be advised. 

Ride made absolute : 

H. P. 0. Of^der set aside. 

[CRIMINAL REVISION AL JURISDICTION.] 

Rev, No. 1019 of 1900. 

Drbendra Chandra 
CHOi;fDH 0 Rr, Complain- 
ant, Petitioner, 

V , 

Mohini Mohan Chow- 
DHHRy, Accused, 
Opposite Party. 

Criminal Procedure Code i^Act V of 1898\ 
secs, JfiSy 522 — Right of twiy, inter fermee 
'inth — Ordei' for preserving statu quo ante' 
on conriction, if proper — Appellate Courts 
pov)er^ of to set aside stick order — Pend Code 
(Ace XLV of 1860\ sec, 341-^ Wrongful 
restraint. 

Where a person blocked up a private wa$^ 
along which the complainant had a right 
to go^ by raising a wall and was convtKUd 
of the offence of wrongful restraint undm^ 
sec, S41 of the Penal Code and an order 
was passed by the trying MagistraU 
difteting the accused to remove the ohsff^ 
tdon and not to interfere with the com^ 
plainant^s right of way andi on appeoly 


Ameer Alt, J. 
Pratt, J. 

1901, 

18, February. 
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following a case mentioned in Belcliam- 
bers^ Practice, p. 263, held that no case 
had been made out for a change and 
refused the application with costs ; 
against this order the Plaintiff through 
his next friend appealed. 

Mr. Garth (with him Mr, A, Chandhurt) 
for the Respondents. — The appeal is 
wrongly entitled ; it should be headed, 
^‘In the> matter of an application in the 
suit.’’ Besides there is no appeal from 
such an order, which is a mere matter of 
procedure. 

Sir Griffith EvcCm {Mr, Kniyht appear- 
ing with him) for the Appellant contend- 
ed that there was an appeal under cl. 
(15) of the Letters Patent. See the cases 
of The Jueiice^ of the Peace for Calcutta 
V. The Oriental Gas Company (6) and 
Ifadjee Ismail v, diadjee Mahomed (7). 
The decisions, following which the order 
appealed against was made, were unsound 
' in law'. No practice of the Court can 
override the right which every suitor has 
to change his attorney when he desires 
so to do, and the position of a next friend 
is not different from that of an ordinary 
suitor. 

Mr, Garth. — There has been a series 
of decisfons of this Court from the time 
of Norman, J., that the next friend is in 
a fiduciary position and cannot be allow- 
ed to change from one attorney to an- 
other without sufl&cient cause. See Ram 
Chunder Roy v. Poorno Chunder Roy (2), 
,Sm*at Chunder Dawn Kristo Dhonc 
Dawn (3). Leave of the Court is neces- 
sary under the rules to obtain a change 

4 C. W. N. clxxv (1900). 

(8) 6 0. W. N. Ixxxiii (1901). 
m 8 B.L. 11*438(1872). 

(7) 13 B* L. a 91 (1874). 


of attorney, and any order asked for in 
an infant’s suit should be shown to be 
for the> benefit of the infant. Here the 
charges made against the attorney have 
been proved to be without any founda- 
tion. They are merely colorable. The 
attorneys on the record do not want to 
continue, but they are anxious that they 
shoijld be discharged of the imputations 
made against them. 

The JuDOMKNTs OP THE Court were as 
follows : — 

Maci.ban, C. J. — This is a summons 
taken out by the infant Plaintiff in the 
suit asking for an order that upon pay- 
mopt of their taxed costs, including the 
costs of, and incidental to the applica- 
tion, to Messrs. Wilson, Chatterjee and 
Hitter, the attorneys on record for the 
Plaintiff, the name of Babu Priya Nath 
Sen be placed on record in the said suit 
as such attorney for the Plaintiff, with 
directions for taxing the costs. 

Upon that summons being served 
upon them, the solicitors, Messrs. Wilson 
& Oo., intimated to the Plaintiff’s 
solicitor that he should appear by counsel 
at the hearing of the application and 
in consequence, apparently, of that inti- 
mation the Plaintiff* said that he would 
flic .an affidavit showing grounds of 
application ; and in consequence a long 
affidavit was filed on behalf of the Plain- 
tiff making certain charges against the 
solicitors, and that affidavit was replied 
to by the solicitors in repudiation of 
the charged. The matter came on under 
these circumstances before Mr. Justice 
Pratt, then sitting as a Vacation Judge* 

Mr. Justice Pratt following, and pro* 
perly following, certain d,e?i»iohe of this 
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Court to the effect that the next friend 
of an infant Plaintiff was not entitled 
to change his solicitor unless he could 
satisfy the Court that, either owing to 
the misconduct of the solicitor, or for 
some other cause, the cliange was for 
the benefit of the infant, dismissed the 
application with costs. Hence the 
present appeal by the Plaintiff thrpugh 
his next friend, who is his father. Inhere 
is nolliing to indicate that the father 
is actuated by any improper or sinister 
motive in desiring to change his solicitors, 
nor has anything been said against the 
solicitor whom be desires to appoint. 
It is, however, abundantly clear that, 
rightly or wrongly, he has ceased to place 
confidence in his present solicitors, the 
present Kespondeiits. 

I ought to mention — it is a minute 
matter — that the heading of the Paper- 
book is wrong : it ought to have been 
entitled “ In the suit and in the 
matter of the present application ” and 
in this respect it ought to be amended. 

It has been objected that in a case 
of this nature, no appeal lies. 

We have not had the advantage of 
hearing Mr. Garth on this point, owing 
to the shape which the discussion before 
us has taken, but it would, I think, have 
been difficult to convince us that no 
appeal lay. 

The Appellant contends that the next 
friend of an infant JPlaintiff, although, 
no doubt, he must^ under the rules, come 
to the Court if he desire to change his 
solicitor and to have a new solicitor 
placed upon the record in the place of 
the old one, is entitled to change that 
Bolioitor if he desires so to do, just as 

much as an ordinary litigant, who is 
9Ut Jvris, 


The contention of .the solicitors is that 
that is not so, that according to certain 
decisions to which I will refer in a 
moment, the next friend of an infant 
Plaintifi* is not entitled to change his 
solicitor as of right, but that he must 
make out a case of something approach- 
ing misconduct on the part of the 
solicitor and satisfy the Court that the 
change is for the benefit of the infant. 

There are no doubt authorities to that 
effect in this Court. The ^first is an 
unreported case before Mr. Justice Norris, 
dated the 23rd August 1883, the case of 
Manick Lai SM v. Sarat Kimari Dad 
(1). There, Mr. Justice Norris held, 
after consultation, as he tells us, with 
Mr. J ustice Pigot, that the next friend 
of an infant Plaintiff was not entitled 
to change • his solickor unless he made 
out a case warranting such a change. 
Mr. Justice Norris says that he was 
following a similar decision of Mr. Justice 
Norman. Speaking with every respect 
for this judgment, 1 am unable to folio 
the reasoning xi'pon which it is based, 
nor does it convey to my mind the im- 
pression of a carefully considered judg- 
ment. Mr. Justice .Norris says that he 
does not agree with Mr. Bonner^ee, who 
was making the application, that a next 
friend is in the same position as an 
ordinary suitor. He says that “the next 
friend is in a fiduciary position/^ I 
suppose he means in relation to appoint- 
ing his own solicitor. I doubt if the 
expression is directly pertinent in that 
connection ; and I would prefer to' say 
that the next friend is bound to" do’ his 
very best to protect the intstestd of the 
infant Plaintiff. 

^ (1) Unreported. Suit Ko* 883 of 1838* 
Nonis, J., 38rd Augu»t 1833# 
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the Ajf^ellate Court Bet aeide the otd^' 
directing the removal of the obBtruction 
and preventing the accused from interfere 
ing with the complainants right : 

Held — That the order of removal of the 
ohstructimi was a necessary corollary to the 
previous conviction of the acaised and ivas 
a proper order. , 

That though an Appellate Court ha.% 
under sec. 4^3 of the Code of Criminal 
Procedure^ the power of mahing any amend- 
ment or any consequential or incidental 
order that may be just and proper, such 
Court cannot mahe an oixler %rhich tvonld 
malce the entire pi oce nit ng infrnctuous and 
absurd. 

That the order of the Appellate Court 
setting aside ‘ the order <f removal of 
obstruction was neithei proper nor Just. 

This was a rule issued on the 22iid 
December 1900, ^against the order of the 
District Magistrate of Dacca, dated the 
26th October l^DOO. 

The facts of the case inalierial to this 
report appear from the judgment. 

Bahu Sarat Chandra BaSah for the 
Petitioner. 

Mr. C. Das for the Opposite Party. 

The Judgment op the Court was as^ 
follows : — 

This rule was issued on the Magistrate 
of the District to show canse why his 
order siting aside the order made by 
the Sub-Deputy Magistrate under sec. 
622 of the Criminal Procedure Code 
should not be set aside as having been 
made without jurisdicUbn, or why such 
other order should not be made as to 
this Court may seem fit and proper. 

•The opposite party appeared by counsel 
eud although objection was raised to his 


being beard, we have had the advantage 
of liis argument. 

There seems to be some misconcep- 
tion about the order made by the 
Deputy Magistrate ; although perfectly 
right in form, and, as the necessary 
result of thd conviction of the ac- 
cused, it was not properly made under 
sec. 52^ of the Criminal Procedure; and 
it seems to us that the District Magis- 
trate fell into llu error on that ground. 

Jt appears that the Petitioner in this 
Court had a private right of way which 
the accused blocked up by raising a wall 
in the complainant’s absence. The 
Petitioner brought a charge against 
the accused, and the latter*was coivvicted 
of wrongful restraint under see. 341 of 
the Indian Penal Code and sentenced 
to pay a fine of hundred rupees. The 
natural result of that conviction was 
that the accused should be directed nofj 
to interfere with the complainant any 
further by stopping him from proceeding 
ill the direction he was entitled to go. 
The order, therefore, directing him to 
remove the obstruction was a natural 
consequence, a corollary, of the pre- 
vious conviction of the accused. It has 
nothing to do with the restoration of 
any property to the complainant which 
is contemplated ^by sec. 622 of the 
Criminal Procedure Coda. For example, 
supposing the accused was to stop the 
way of the complainant by placing a 
moveable obstruction, upon the conviction, 
he would be directed to remove it so as 
not to interfere with the freedom of 
action pf the complainant ; and that was 
what the Deputy Magistrate intended to 
do, and what he has purported to do, by 
bis order. 
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Tlie District Magistrate, on appeal, 
thinks that the order was made under 
sec. 522'of the Criminal Procedure Code 
and inasmuch as no criminal force was 
used by the accused, the order could not 
be maintained, and he accordingly set 
aside the Deputy Magistrate’s order. 

No doubt under sec. 423 of the Code 
of Criminal Procedure, an A'ppellate 
Court has the power of making any 
amendment, or any consequential cor 
incidental order that may be just or 
proper ; but in this case the result of the 
District Magistrate’s order would be to 
make the entire pi*oceeding infructuous 
and absurd. In our opinion the order 
which ^ has been made by the District 
Magistrate is neither proper nor just. 
We therefore set it aside and restore the 
order of the Deputy Magistrate, expung- 
ing from it the words under sec. o22. ‘ 
Hide made absolute, 

II. P. C. 

[APPEAL FROM ORIGINAL CIVIL 
JURISDICTION,] 

No. 34 OF 1900. 

I Dinendra Nath Dutt, 
Maclean, C. J. Appellant, 

Prinsep, J. V , 

Hill, J. T. H. Wilson 4’ Co., 

1901. and 

1 * 

0, February. Rally Prosonno 
Chose, Ilespondents. 

Practice — Attorney^ change ofy appliration 
hy next friend of an infant for — Grant of 
such applicMion as a matter of course— 
Appeal from an order refusing change - 
Appeal^ heading of 

A next friend of an infant is ai titled . 
to an order for change of attorney on the 
same terms as any other litigant sui juris. 


It is not necessary fot* him to shew ihai 
such change is for the benefit of the iffantf ^ 
though the Court will interfet^e and 
remove the next f fiend if it appears that 
in the mattei* of such an application he 
was acting in a manner detrimental to the 
interests of the infant. 

So long as he continues to he the next 
friend^ he is entitled to appoint and change 
his oton solicitor, 

Peyton v. Bond (4) referred to, 

Manick JiAL Seal v, Sarat Kumari 
Dasi (1), Ram Chunder Roy v, Poouno 
Chundku Roy (2), and Sarat CUunder 
Dawn v, Kristo Dhone Dawn (3) dis- 
sented from, 

Scmble — Aw appeal lies from- an order 
refusing change of attorney. 

On tlie 19th September last an appli- 
cation was made to the Vacation Judge, 
Mr. Justice Pratt, on behalf of the Plain- 
tifli who is an infant, for change of 
attorney from Messrs. Willson, Chatterjee 
and Mitter to Babu Priya Nath Sen. 

When tlm Registrar’s summons for the 
application was serwd, it was not accom- 
panied by any grounds. On the return- 
able date of the summons, the applicant’s 
counsel obtained an adjournment in order 
*to put in grounds. Later on an affidavit 
was hied by the next friend marking 
certain allegations against the infant’s 
attorney.s on the record. The attorneys 
filed an affidavit in reply to meA these 
charges, Mr. Justice Pratt held that 
the charges made against the attorneys 
had been satisfactorily answered and 

(1) Unroportecl. Suit No. 338 of 1883. 

Norrift, J., 23r<l August 1883. 

(2) 4 C. W. N. clxxv (1900). 

fS) 6 C. W. N. Ixxxui (1900. * • *• 

(4) 1 Sim. 890 (1827). 
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decree of J. Windsor, Esq., District Judge 
of Zillah Burdwan, dated the 7 th of 
September 1 898, reversing the decree of 
Babu Gobinda Chunder Dcy, Munsif, Ist 
Court at Katwa, dated the. 11th of 
Decehiber 1897. 

The facts of the case appear from the 
following order of reference made by 
Bampiui and Pratt, JJ. ; — "" 

** In this case the question is whether 
the Plaintiff is entitled to interest on 
arrears of rent at the rate specified in 
the zjara kahuliyat executed in his favour 
by the Defendant, Rs. .3-2 per month 
or whether ho, is restricted to the rate 
of 12 per cent, per annum, allowed by 
sec. 67 of the Tenancy Act. 1'he lease 
#18 a permanent moknrari lease, and it is 
contended on behalf of the Plaintiff that 
sec. 179 of the Tenancy Act renders the 
provisions of sec. 67 inapplicable to such 
leases. •The Judge in the Court below 
has held, on the authority of the case ^of 
Atulya Churn lio&e v. Tu/sl Das Sarkar 
(2), that the Plaintiff is entitled to the 
rate contracted for wutli him by the 
Defendant. The ruling in this case fully 
supports the view held by him. On the 
other hand, it is urged by the learned 
pleader for the Appellant, that this case 
is in conflict with that of Basunta Coomar 
Boy ChoxvtBiri v, Promotha Nath Bhutta- 
eharjee (1) in which it has been ‘laid 
down that a coi!J|ract by a tenant holding 
under a permanent mohirari lease to pay 
interest on arrears at a higher rate than 
12 pet cent, per annum is not enforceable 
in law. . The rulings in the*tw'o cases 
are in direct conflict. We are therefore 

(1\8 C. W. N. 86: s. c. I. L. R. 

*26 Cal 180 (1898). 

W*N, 543 (1896), 
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bound to refer this case to a Full Bench, 
which we accordingly do. 

We may add that we are of opinion 
that the ruling in the case of Aiviya 
Churn, Bose v, Tuhi Das Sarkar (2) is 
correct. One of the members of 4his 
^ Bench was a party to the decision in 
Basunta Coomar Boy Choxvdhxi v. Fro- 
motha Nath Bhuttacharjee (1), but he 
concurs in the opinion that that case was 
not rightly decided. 

We arc fortified in the view we take 
of the question at issue by the ruling 
in the case of Krishna Chxmdva Sen v, 
Siishila Soondury Deissee(‘^), which, though 
not directly in point, yet lays down that 
the provisions of sec. 74 do not control 
sec. 179, but the contrary. 

The questions we propound for the 
decision of the Ftill Bench are — 

Fh*8t. — Whether the Plaintiff in this 
case is entitled to interest at the rate 
specified in the kabuliyat executed by the 
Defendant, or whether sec. 67 of * the 
Tenancy Act controls the firovisions of 
sec. 179 of the same Act ; and 

Second, — Whether the case of Basxmta 
Coomar Boy Choivdhri v. Px'omotha Nath 
Bhuttneharjee (1) had been rightly de- 
cided.’^ 

Dr, Rash Behax'i 6^Ao.‘J<?and Babu Nalini 
Banjan Ckatterjer for tlie* Appellants. 

Mr. O'Kinenly^ Moxdxne Serajxd hlaniy 
and Moxdvie Mxista fa Khan for the Hes- 
pondents. 

The Judgments of the Court were as 
follows : — 

Maclean, C. J. — If it had not been 

(1) 3 «. W, N. 36: 8. 0. L L. R. 

26 Cal. 130 (1898). 

(2) 2 C. W N. 643 (1895). 

(3) I. lu R. 26 Cal. 611 (1899J. 
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for the view entertained by my learned 

colleague, 1 should have thought that 

this was a reasonably clear case. The 

question submitted to us is whether the 

Plaintiff in this case is entitled to interest 

at #he rate specified in the kabulij/nt 

executed by him, or whether sec. 67 of 

the Bengal Tenancy Act controls the 

provisions of sec. 179 of the same Act. 

Construing the Act by the ordinary 

€ 

rules of construction applicable to statu- 
tory enactments, the case does not to my 
mind present any real difficulty. Sec. 67 
is general: sec. 179 is particular and 
specific, and by it the Legislature has 
thought fit, to make special provision in 
relation to permanent lenin*es in per- 
il laueutly settled areas. 

Tlie location of sec. 179 is not without 
some importance in relation to the ques- 
tion we are now discussing ; for it come.s 
after sec. 67, and after cl. (h) of 
sub-sec. 3 of sec. 178, and the section 
says : — “ Nothing in this Act,^^ — I pause 
there for a moment to point out that 
nothing in this Act must cover the 
provisions of sec. 67, — ‘‘shall be deemed 
to prevent the proprietor or holder of 
a permanent tenure in a permanently 
settled area from granting a permanent 
mohurari lease on any terms that may 
bo agreed on between himself and his 
tenant. The language is clear and 
precise : why are we not to give its 
ordinary meaning to it ? I can find 
no good reason nor have I heard any 
valid argument against our so doing. 
The provision in the case before us as 
to payment of interest is, speaking with 
all respect to the view j^ken by the 
learned Judges who decided the case 
of Bammta Coomar Hoy Chowdhri v. 


Promothu Nath Bhnitacha/i^e^ (1) undoubt- 
edly a term agreed upon between the 
landlord and hist tenant, and I quite 
unable to accept the subtle but uncon- 
vincing reasoning as to what the expres- 
sion “ term ” means, as suggested ixt the 
last-mentioned case. To my mind if we 
were to accept the view laid down in 
that case, and from which view, it is not 
unimportant to mention, that one of the 
learned Judges has already resiled, we 
might just as well strike sec. 179 out of 
the Act. 

The language of the secjjiou is .plain 
and clear, and there is nothing in any 
other part of the Act to warrant us in 
qualifying it, or putting a construction 
upon it which the words readMn their % 
ordinary acceptation, do not bear. 

The question ought to be answered by 
saying that the Plaintiff is entitled "^to 
the interest specified in the haVuliyat^ 
that sec. 67 does ’ not control the provi- 
sions of sec, 179, and that the case of 
Bastinta Coomar Roy Chowdhri v. PrO' 
motha Nath Bhnttacharjee (1) has not 
been rightly decided. 

The result is that the appeal must be 
dismissed with costs including the costs 
of this reference. 

Prinsep, J. — The question submitted 
to tlw Full Bench -in this cose is whether, 
in granting a permanent lease, within 
the terms of sec. 179 ||!>f the Bengal 
Tenancy Act, a condition that interest 
shall be payable at a higher rate than 
12 per cent, per annum, as allowed bj 
sec. 67 or that Act, is permissible* It 
is strange that in sec. 178 of ^e Act it ; 

should be declared in cl, (A), of sub- 

. , ^ ,, , 

(1) 8 C, W. N. -Se,: 8. c. J. L. % : 

'?0 Cal, m (1898), / 



Vou V*] THfi JOAhOmk WEEKLY NOTES. 437 

Dikbndba Nath Dutt v. T. H. Wilbon & Co. 


1 am unfortnately unable to accept 
either the reasoning or the conclusion of 
Mr. Justice Norris. That case was 
followed by Mr. Justice Sale in the case 
of Rani Chunder Roy v. Poo'i'iio Chunder 
Roy (2) and also by Mr. Justice Stanley^ 
in the case of Sarat Chunder Dawn v. 
Krisio Dhone Dawn (3), but neither of 
these learned Judges would appear to 
have considered the matter independent- 
ly, but rather to have regarded them- 
selves as bound by Mr. Justice Norris 
view as lajiing down the prac*iice of the 
Court. 1 respectfully dissent from these 
decisions, as, in my opinion, the next 
friend of an infant Plainiifl' is as much 
entitled to change his solicitor as any 
other Plaintiff who is siU juris. To my 
mii^ the difficulty has arisen through a 
confusion between the rights and the 
obligations of the next friend. His 
right is such as I have stated : his obli- 
gation is not to make such an appoint- 
ment as would be detrimental to the 
interest of the infant Plaintiff, and if 

the next friend were to come to the 

<1 

Court and ask for a change of solicitors, 
and it was made apparent to the Court 
that he was asking for such change 
from som^ sinister motive, that ho was 
proposing, for instance, to appoint as 
his solicitor, one who was acting for 
Defendants i^with interests adverse’ to 
those of the infant Plaintiff*, or that 
he yras colluding with the Defendants, or 
generally that he was not acting in the 
matter for the benefit of the infant, I 
entertain no doubt but that the Court 
ias ample power to interfere and would 
'interfere* to protect the infant ) but the 

(2) AC. W. N.clxxv(1900}. 

(3) 5 C. W, N. Ixxxiii (1001 ). 


proper course to my mind in such a state 

circumstances would be, as w*as done 
in the old case of Peyton v, Rond (4) 
to apply for the removal of the next 
friend, and for the substitution of a new 
next friend on the ground that the next 
friend was not doing his duty. As long 
as he continues next friend, I think he is 
entitled to appoint his own solicitor. 

Before the suit is instituted he can 
appoint his own solicitor, and it has never 
been suggested that it was necessaiy that 
such appointment sho\ild be sanctioned 
by the Court after the suit was institut- 
ed. Yet logically this ought to be‘ done 
if Mr. Justice Norris’ decision be well 
founded. 

No authority in the English Courts has 
been cited in support of Mr. Justice 
Norris’ decision and, personally, I have 
never known of such a case. The case 
of Brown v. Brown (b) has no bearipg 
on the present case, though, if at alt it 
tends inferentially to support my present 
view. 

I may add that 1 do not think it can 
be for the benefit of the infant that the 
solicitor should continue fastened upon 
the next friend, when the latter has lost 
confidence in the former. 

Is it likely that, in* such a coixdition 
of affairs, the suit can be beneficially 
conducted for the infant ? 1 should say 
no. 

This is the first occasion upon which 
the point has been submitted to the 
Court of Appeal here, and, speaking with 
every respetit, I think, the view hither* 
to taken is erroneous. 

The appeal must therefore succeed/ 

(4) 1 Sim. 390 (1827). 

(5) 11 Beav. 1^62 
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This being so, it is not strictly necessary 
to go into the question of the charge| 
made against the solicitors : but 1 pro- 
pose to do so as it is important upon the 
question of costs and only fair to the 
solicitors themselves. 

AVe are all satisfied that there is no 
ground whatever for the imputations 
or 7 waif/-imputations which uere made 
against them. 

The only question then is the question 
of costs, and that has caused me some 
difficulty. 

In the first instance, in my view of the 
law, the next friend was right in making 
this application, as he did, but then he 
was wrong and inconsistent in making 
the charges against the solicitors, and 
equally the solicitors were not well ad- 
vised in hot offering to retire when their 
clients were unwilling to retain their 
services any longer. At the same time, 
thefe is some force in the view they took, 
that, having regard to the authorities 
I have mentioned, their removal might 
be taken to imply some imputation upon 
them, and that they wished to clear 
themselves of such'^ imputations. This 
they have done and very properly, 
through their counsel, have now desired 
to retire. Under all these circumstances, 
feeling as 1 do that the difficulty has 
arisen from the above decisions, and al- 
though one ought to be very careful as 
to throwing the burden of costs on an 
infant’s estate, I am of opinion that tlte 
costs of both parties in both Courts must 
come out of that estate. • 

It would be unjust, under the circiim- 
fitaiices, to make the solicitors pay any 
costs. 

The result is that the appeal must be 


allowed ^nd an order must be made in 
terms of the summons, with such order 
as to costs as 1 have intimated. 

PiUNSEp, J,— I am of the same opinion. 

Hill, J. — I agree. 

Babu Friya Nath Sen^ Attorney for the 
Appellant. 

Messrs, Wilson, Chatterjee Mittef', 
xAttorncys on the Record. 

Appeal allowed. 

8. R. 1). 

[CIVIL APPELLATE JURISDICTION.] 

^ [Full Bench.} * 

Appeal from Appellate Dbcube 
No. 2562 OF 1898. 

Maclean, C. J. Matungini Dkbi and 
PiiiNSBi*, J. others, Defendants, 

Banbiuee, j. Appellants, 

Amber Ali, J. v. ^ 

Rampini, j. Makrura Bibi and 

1901. another, Plaintiffs, 

12, February. Respondents. 

Bengal Tenancy Act {VIII of iSsS), secs. 
07, 119 — Interest at a higher rate than 12 per 
cent, per annmn— Permanent lease-- Contract 

(Held by the Full Bench — AMBJsp Ali, it 
dissenting) , that \ec, 67 of the Bengal 
Tenancy Act does not control the p^^ovisions 
of sec, 179 of the same Act, 

That in granting a permanent lease 
toiihin the terms of sec. 179 of the Bengal 
Tenancy Act, a condition that interest 
shall he payable at a highfsr rate than 
12 per cent, per annum, as allowed by 
sec. 67 of that Act, is permissible. 

Basunta Coomar Rot Chowdhbi e. 
Pbomotha Nath Bhuttaohabjbb (1) omr^ 
ruled. ^ 

This was an appeal preferred^ qp Hie 
16th of December 1898, against thq 

(1) 8 C. W. N. 86 i s. <3. 1. L. R» 

26 Oak i80 (1888). 
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sec. 3, that Dothing in any contractibnad e 
between a landlord and a tenant after 
the passing of the Act shall affect the 
provisions of sec. 67 relating to interest 
payable on arrears of rent, and that 
following on that section, sec. 179* should 
declare tliat nothing in this Act shall 
be deemed to prevent a proprietor or a 
holder of a permanent tenure in a per- 
manently settled area from granting a 
permanent mokurari lease on any terms 
agreed on between him and his Ipnant. 
It seems to me however that having 
regard to the words, nothing in this Act 
shall be deemed to prevent such person 
from granting a permanent mokurari 
lease on any terms agreed on between 
him and his tenant, really conclude the 
matter, though they are inconsistent 
with the terms of cl. (/<^ of sub-see. 3 
of sec. 178 which precede that section. 

- Banebjbe, J. — 1 am of the same opi- 
nion. The question which we have to 
determine in this case is, whether sec. 67 
of the Bengal Tenancy Act controls the 
provisions of sec. 179 of the same Act ; 
in other words, whether the contract for 
the payment of interest on arrears of 
rent at a higher rate than twelve per 
qent. per annam, entered into between 
a zemindar and a permanent tenure- 
holder under him is enforceable by law. 

The question has been referred to the 
Full Bench by reason of the conflict 
between the oases of Aiulya Churn Bose 
y. Tulsi Das Sarkar (2) and 
Coomar Roy Chowdhri v. Bromoiha 
ISJ’oith Bhutiacharjee (1). 

The determination of the question 

, . 4 ' 

(1) 8 0. W. N. 36 ; s. c. 1. L. R. 

26 Cal 180 (1898). 

(2) 2 0bW.N.843 (1895). 
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must depend upon the language of sec. 
179 of the Bengal Tenancy Act. That 
section enacts that “ nothing in this Act 
shall be deemed to prevent a proprietor 
or holder of a permanent tenure in a 
permanently settled area from granting 
a permanent mokurari lease on any terms 
agreed on between him and his tenant.’^ 
Now sec.* 67 of the Act which provides 
that “ an arrear of rent shall bear simple 
interest at the rate of twelve per cent, 
per annum, is a provision of the Act ; 
and so also is cl. (h) of sub-sec. 3 of 
sec. 178 which enacts that “nothing in 
any contract made between a landlord and 
a tenant after the passing of this Act shall 
affect the provisions of sec, 67 relating 
to interest payable on arrears of rent.’* 
And these are the provisions in the Act, 
which, if they stood alone, would have 
prevented a proprietor or a holder of a 
permanent tenure from recovering from 
his under-tenant interest otherwise than 
in accordance with the provisions of sec. 67. 
But sec 179 expressly enacts that 
nothing in the Act shall bo deemed to 
prevent the landlord fqpn granting a 
permanent mo/mmri lease on any terms 
agreed on between him and his tenant. 
It was, therefore, competent io the parties 
in this case to enter into a contract sti- 
pulating for the payment of interest on 
arrears of rent at any rate agreed u^wn 
between them, even if it was higher than 
that mentioned in sec, 67. 

It was argued that if this be the true 
effect of sec. 179, it would render nu- 
gatory the provisions of sec. 67, and 
cl (Ji) of sub-sec. 3 of sec. 178. But 
that does not at all follow. The last- 
mentioned provisions relate to tenants 
generally; soc. 179 relates to a particular 
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class of tenants, namely, the holders 
of permanent tenures or under-tenures; 
and it is a general rule of construction, 
that of two clauses, one having a genci'al 
application, and the other applying only 
to a particular class of cases, the latter 
shall control the former, and not the 
revosBC. The opposite view would ren- 
der sec. 170 nugatory. 

It w^as next contended that, in con- 
struing sec. 179 of the Bengal Tenancy 
Act, "wc must bear in mind the reason 
for its insertion in the Act, and if wo 
bear that in mind, wc sliall find reason 
for holding that it was not intended to 
control any of the earlier provisions of 
the Act. And the reason for the enact- 
ment of sec. 170, according to the argu- 
ment of the learned vakil for the Appel- 
lant, was this, that the Tenancy Act re- 
pealed Regulation V of 1812, which 
authorized proprietors of estates to grant 
permanent leases, and having repealed 
that Regulation, the Legislature thought 
it necessary to re-enact the provisions 
of the repealed Regulation in sec. 179 
of the Tenancy Act, which w^as an amend- 
ing and a consolidating enactment. , But 
although that may account for the exis- 
tence in the Tenancy Act of some pro- 
vision authorizing' proprietors and holders 
of permanent tenures to create perma- 
nent under-tenures, there was no reason 
why sec. 179 of the Tenancy Act should 
contain the words, “on any terms agreed 
on between him and his tenant,” if the 
Legislature did not intend to authorize 
the granting of permanent leases on any 
terms agreed upon. 

It was lastly argued that if sec. 179 
bo construed in the way we are constru- 
ing it, it would render nugatory a statu- 


tory provision of the law intended for 
the protection of tenants, the provision, 
namely, that interest upon arrears of rent 
shall not be allowed at a higher rate than 
twelve per cent, per annum. I think that 
it is a sufficient answer to this argument 
to say that, although the Legislature 
might have thought this provision neces- 
sary to protect certain classes of tenants, 
chiefly raiyats, it might' not have felt that 
the same necessity existed for the pro- 
tectioi^ of the interests of a different class 
of tenants, namely, permanent tenure- 
holders. 

Ameer Ali, J. — The question which 
has been referred to us is one purely of 
interpretation. 

When the case of Ilasunta Kumar Roy 
Choivdhri v. Promotha Nath Bhuttacharjee 
(1) camo before me and Mr. Justice 
Pratt we dealt with it as res inteyra 
and in construing sec. 179 of the Bengal 
Tenancy Act expressed ourselves with 
reserve, as will appear from tlie conclud- 
ing words of our judgment which are as 
follows — 

“ For these reasons, as at present ad- 
vised, we think that the conclilsion 
arrived at by the Subordinate Judge in 
this case is correct, and tWs appeal must 
be dismissed with costs.” 

Having regard to the arguments of 
learned counsel for the Respondent, speak- 
ing for mysell, I should have liked to have 
had some opportunity of considering the 
matter fyrther. Although the judgments 
of my learned colleagues make me feel 
some doubt regarding the view I theii 
expressed, it seems to me ijxat sec. 179 
of the Tenancy Act requires to be reeon- 

(1) 8 C. yr. N. 86 1 s. c. I. L. R, 
26 Oal, 180 (1898;, 
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ciled with the other provisions of the* 
Tenancy Act. As I have ventured to 
point out in my judgment in Basunta 
Kumar Roy Ghoxvdhri (1) it is a well- 
reoognized principle in the yitcrpretation 
of statutes that an Act gf the Legislature 
should be so construed as to give effect, 
w far as possible, to all its enactments, 
nor must it bo so construed as to allow 
one provision to stultify another. T 
have not heard any argument torday to 
induce mo to alter that opinion. Sec. 179 
of the Bengal Tenancy Act therefore 
has to be reconciled with the provisions 
of cl. (k) of the third proviso of sec. 178. 
And I think the only way in which we 
can reconcile them is by reading sec. 179, 
as suggested by Dr. Hash Behari Dhose, 
in other words, sec. 179 should be read 
as follows ; — ‘‘ That nothing in this Act 
shall be deemed to prevent a proprietor 
or a holder of a permanent tenure in a 
permanently settled area from granting 
a permanent mohurari lease on any terms 
agreed on between him and his tenant 
so far as they are not in conflict with 
the provisions of this Act.^’ 

IIampini, J. — I think it is suflicient for 
me to say that 1 agree with the views of 
the majority of the learned J udges consti- 
tuting this Bench, and I would accordingly 
answer the first part of the question 
referred to us in the affirmative, lhat 
is to say, I consider that the Plaintiff 
is entitled to recover interest at the rate 
specified in the kahuliyat executed by the 
Defendant, and I would answ^er the second 
part of the question in the* negative, 
tbst is to say, I do not consider that 
SIK3. 67 of the Bengal Tenancy Act con- 

(1) 3' C. W. N. 3G: s. c. I. L, R. 

26 Cal. 130 (1898), 
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trols the provisions of sec. 179 of that 
Act, but, on the contrary, that see. 179 
controls the provisions of see. 67. 1 also 

consider that the case of Bamnta Coomar 
Roy Clioxrdhri v. Proviotha Nath Bhutta- 
charjee (1) has not been rightly decided. 

Appeal dismissed. 

• S. C. S. 

[CIVIL APPELLATE JURISDICTION.] 

^Appeal prom Order 
No. 201 OF 1899. 

Tma Ohara n Das, 

Maclean, V. J Opposite Party, 

B/NER.JEE, .1. Appellant, 

Stevens, J. 

1900. Mukta Kesri Dasi, 

6, July. Applicant, 

llesponclent. 

Prohitie and Administration Act {V of 
lS81)y secs. 51^ 86, 90-- Order granthig per- 
mission to dispose of hmnoreahle property. 

The word “ hereby ** in sec. 86 of the 
Probate and Administration Act means 
by the whole Act'^ aiid not merely by 
the chapter in xvhich the section occurs. 
An order made by a District Judge 
granting permission to dispfose of immove- 
able property wider ihs Probate and Ad- 
minisivaiion Act is apj^ealable. 

This was an appeal preferred on the 
7th of June 1899, againsi the order of 
F. F. Handley,* Esq., District Judge of 
Zillah 24-Pergunnahs, dated the 17th 
of April 1899. 

The facts appear from the judgment. 
Babu Sarat Chandra Dutt for the 
Appellant. 

Babu Dasarhthi Sanyal for the Res- 
pondent. 

(1) 8 C. W. N. 36 : s. c. I, L. R. 
Cal. 130 (1898). 
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The Judgment of the Court was as 
follows : — 

Maclean, C. J. — This appeal must 
succeed. A preliminary objection has 
been taken that an apjjeal does not lie 
to this Court from an order of the 
District Judge, in a case such as the 
present. I am unable to accept that 
view. Sec. 86 of the Probate and Ad- 
ministration Act says that “ every order 
made by a District Judge dr District 
Delegate by virtue of the powers hereby 
conferred upon ,him, shall be subject to 
appeal to the Hfgh Court.” 

The order now appealed against Ts 
an order made by the District Judge, 
but it is said that an appeal does not lie 
because the expression “ hereby ” only 
applies to powers conferred under the 
chapter which contains the section, and 
this argument rests upon the position 
in w’hich the section is placed in the 
Act itself. I am unable to accept that 
view : there is nothing in the Act to 
narrow the meaning of the expression 
“ hereby ” which to my mind means “by 
t'he whole Act ” and not merely by the 
chapter in which the section appears. 
An appeal thei^fore lies. Upon the 
merits, the question is whether the Peti- 
tioner has made out the existence of 
such a debt Such as would justify the 
Court in allowing her, as administratrix 
of her son, whose property it was, to 
sell. It is for her to make out that case. 
The present objector, who claims to be 
the reversioner, says she has . made out 
no such case. It is quite clear that lettera 
of administration were not taken out till 
some thirty or five and thirty years after 
the death of the Respondentia son, andi 
it is not disputed that they were taken 


out for the express purpose of obtaining# 
an order to confer power on her to sell 
the property. The story of the Plaintiff 
herself, who is an old woman, and of her 
nephew, whose mother lent the money 
is, that about niije years ago she borrow- 
ed not a small sum, htit a substantial 
sun» of Rs. 300, which has, since, increas- 
ed by interest to Rs. 400. That is her 
case ; that is her nephew^s case ; a loan 
of 300 some 9 years ago. The nephew 
was not present when any money was 
lent but only heard of it, and “ did not 
once see the lending of the money.” 
Upon that evidence it is clear *that the 
loan was made nine years ago, and 
though there* are certain loose^tatements 
as to interest, there is nothing to show 
that any interest was ever paid, or, at 
any rate, up to wliat date or when it was 
paid. Upon that evidence the Judge in 
the Court below finds that the Respon- 
dent used to get small loans, but the 
evidence is quite to the opposite effect. 
She got Rs. 300 in one loan — a large 
sum for persons in this position of life to 
advance or to receive — there was no 
security nor is any document produced 
to evidence the existence or creation of 
the loan. Then the Judge says the debt 
is not barred by the statute because “ it 

- n 

is a running account.” What he means 
by a running account, I really do not 
know. There is no evidence upon the 
record to substantiate a case of a run- 
ning account or the payment of any in- 
terest and the loan was made 9 years 
ago. The'debt is clearly statute-barred. 
In my opinion the Petitioner has not 
made out the existence of this debt dr 
any case which w^ould warrant ftte Judge 
in making tlie order which |ie has rqaide* 
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The appeal must be allowed with costs 
in both Courts, the hearing fee in this 
Court being fixed at two gold mohurs. 

Banbrjee, J. — I am of the same opi- 
nion. I only wish to add a few words 
with reference to the preliminary objec- 
tion taken that no second appeal lies 
against the order in question. The pro- 
vision in the Probate and Administration 
Act in regard to appeals is sec. 86 which 
provides that^ “ every order made by a 
District Judge pr District Delegate by 
virtue of the powers hereby conferred 
upon him shall be subject to appeal to 

the High Court,” itc. It is true that the 

• 

order appealed against is an order grant- 
ing the Respondent permission to dispose 
of immoveable property, and the section 
of the Act which speaks of such permis- 
sion is sec. 90 which is contained in 
Ch. VI of the Act which follows Ch. V 
in which sec. 86 occurs. But sec. 90 
does not say anything about the power 
of the District Judge to grant permis- 
sion to dispose of immoveable property, 
and the power which the District Judge 
has to grant such permission must be 
that conferred upon him by sec. 51 
which precedes sec. 86 and which pro- 
vides that the District J udge shall have 
jurisdiction in granting and revoking 
probate and letters of administration in 
all cases within his district. * The power 
to grant permission to an administrator 
to dispose of immoveable property must 
be considered as ancillary to the power 
vested in the District Judge in granting 
letters of administratibn. 

Stevens, J. — I also think that an 
appeal lies in this case and that the 
afipeal on the merits should be allowed. 

Q, C. S. Appeal allowed* 


[CIVIL APPELLATE JUEISDIOTION.] 

Appeal from AppELLjtfTB Decree 
N o. 2581 OP 1898, 

Chhotu Mahton and 
others, Plaintiffs, 
Appellants, 

V, 

Musstt. Sheobarti Koeu 
and another. Defendants, 
Respondents. 

• Specijic Jiclief Act (/ of 1S77\ sec, 4 ^ — 
Suit to set aside a mortgage — Reversionary 
heirs — Dispute as to nearer heir — Mortgage 
for a small amount which may he repaid hy 
widow — Main ta inability of suit — Dedaratioii 
in a dismissed suit. 

Where a J/indtc mdoiv mortgaged a 
portion of her husband^ s estate for a 
small sum of money which might he paid 
off by the widow in her life-time, a suit 
by the reversionary heirs, specially when 
there is a dispute as to who the nearer 
reversionary heir or heirs are, is prema- 
ture and not maintainable. 

A Civil Court has ample discretion 
under sec, 4^ of the Specific Relief 
Act to exercise jurisdiction vested in 
it and to decline to set aside, during her 
life-time, an alienation made hy a Hindu 
widow when no proper case has been made 
out by the party seeking to have such 
alienation set aside, 

Upendea Narmn Myti v, Gopeenatii 
Bera (1) and Isri Dut Koer v, Hansbutti 
Koerani (2) distinguished, 

A declaration affecting the Plaintiff in 
a suit which is dismissed is not legal. 

This was an appeal preferred on the 
17th of December 1898, against the 
decree of Babu Jadupatl Banerjee, OfiBciat- 
ing Subordinate Judge of Cbupra, dated 

(1) I. L. R. 9 Cal. 817 (1888). 

(2) I. L. B, 10 Cal, 824 (1883), 


Rampini, j. 
Brett, J. 
1901. 

15, March. 
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the 10th of September 1898, preferred 
on appeal frdtn the decision of Babu 
Baroda Prosad Roy, Munsif of Motihari, 
dated the 4th of March 1898. 

The facts of the case material to this 
report appear from the judgment. 

Bahu Dwarha Nath Mittra for the 
Appellants. 

Bahu Jnantndra Nath Bo%t for the 
Respondents. 

9 . 

The Judgment of the Court was as 
follows : — 

This is an appeal against a decision of 
the Subordinate J udge of Chupra, dafed 
the lObh September 1898. 

The suit, out of which this appeal 
arises, is one 'Brought by five persons, who 
allege themselves to be the reversionary 
heirs of one Kodai, the son of Khuraihal, 
to set aside a mortgage of 2 bighas of 
land executed by Sheobartf, the widow of 
Khursihal, in favour of fhe Defendant 
No. 2 to secure Rs. 150 for arrears of rent 
in respect of the hatht land referred to 
in the mortgage and to pay costs for the 
zradh of her deceased husband. 

The Subordinate J udge has disallowed 
the suit upon the ground that it involved 
intricate questions of law and fact and 
that as the jurisdiction imposed on him 
by sec. 42 of Act I of 1877 is a dis- 
cretionary one, he bas*^ not thought fit 
to exercise that discretion in favour of 
the PlaintiiiB in this case. 

The pleader for the Appellants contends 
that the learned Subordinate Judge is 
wrong in not exercising his discretion in 
this case \ and in support of this conisn* 
tion he has cited the rulings in tiie case 
of UpeTtdra Narain Myii v, Qopcenath 
Bera (1) aad Isri Dut Koer v. Idmsbutti 
(1) 1 . L. B. a. Cal, S17 (imh 


Koerani (2). In the first of these deci- 
sioris it is laid down that “ where the 
person who is the next reversioner after 
the death of a Hindu widow sues during 
the lifetime of the widow for a declara- 
tion that a compromise made by her is 
not binding on him, it is no suflBcient 
ground for refusing the declaration that 
the PlaintiflT may not succeed for many 
years to the possession of the property 
or that some of the pr^erty is of a 
perishable nature.” 

The case of Isri Bui Koer v. Hanehutii 
Koerani (2) lays down that a suit 
brought during the lifetime of a Hindu 
widow by the presumptive heir, entitled 
on her death to the possession of the 
property in which she held her limited 
estate, to have an alienation by her 
declared to operate only for hef life is 
among the exceptions to the general rule 
established by decision upon Act VIII of 
1869, sec. 15, that except in certain 
cases a declaratory decree is not to bo 
made unless the PlaintiiT allows a title 
to, thoTigb bo does not ask for, con- 
sequential relief. 

But neither of these cases seems ap- 
plicable to this case, because it is by no 
means certain that tlie Plaintiffs are the 
next reversionary heirs to the estate of 
the widow’s husband, seeing that it has 
been alleged loy the Defendant that there 
is a nearer, reversionary heir, Mirsu, and 
this person undoubtedly would be a 
nearer reversioner, if legitimate. 

Now, the legitimacy of Mirsu % in 
dispute. The first tiourt has decided that 
point against Mirsu and held that he 
is illegitimate. The Subordinate Judge 
has npt affirmed the dedsion of the firdt. 

(2) 1. L. E. 10 Cal. m 
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Court upon this point ; and, even if he 
had done so, it will be apparent that, 
inasmuch as Mirsu is not a party to the 
suit, no finding on this point in the case 
can settle that question for ever. For 
it will always be open to Mirsu, at, some 
future period, to come forward and es- 
tablish as against the Plaintiffs and the 
persons in possession of the property 
that he, and nob the Plaintiffs, is the 
next reversionary heir to the estate of 
Kodai. 

Jn these circumstances we think that 
the Subordinate Judge was quite justified 
in declining to exercise the discretion 
imposed on him by sec. 42 of Act 1 of 
1877 and in refusing the declaratory 
decree sought for by the riaintiffs. 
]'\irthermore, the Subordinate Judge has 
pointed out Uiat the transaction which 
tho Plaintiffs in this case have impugned 
is a mortgage for a very small sum. It 
may be paid off by the widow in her 
lifetime ; and then the l^laintiff's will 
have no cause of action at all, and will 
have no reason to complain of the pro- 
ceedings of the widow. The PlaintifiV 
suit is therefore premature. 

In the next place, the Subordinate 
Juflge has come to a finding which, 
however, seeing that he has dismissed the 
suit, will not be binding on the Plaintiffs, 
namely, that the alienation was for legal 
necessity and justified in the circum- 
stances of the widow. However this may 
be, we think it ^proper to say no 
more upon this point, because when the 
suit is dismissed entirely on this ground 
•on which the lower Appellate Court has 
dismissed it, this finding must not be 
regarded as binding in any way, or as 
precluding the Plaintiffs from, at some 


future time, raising the plea as to want of 
legal necessity for the mortgage. 

For these reasons we affirm the decree 
of the Subordinate Judge and dismiss 
this appeal with costs. 

Appeal disTUiirnd , 

H. P. C. 


[CRIMINAL RE VISIONAL JURISDICTION.] 

Kev. No. 1015 OF 1900. 


Ameer Ali, J. 
Pratt, J. 
1901. 

18, February. 


Abdul Sikdar and anr., 
Petitioners, 


Mathu Singh, Opposite 
Party. 


Criminal Procedure Code {Act V of 189S)^ 
sec, 79 — WaiTantf validity of — Endorsement 
hy initiale if sufioient — AH^reei made in execu- 
tion of mch warrant — Resistance or obstruction 
to arrest — Penal Code (Act JiZV of 1860), 
secs, $58, 


An endorsement in a xoarrant of arrest 
should he made properly in accordance 
with law. When an endorsement is made 
only by initials which are proved or 
identified to he of the proper person, the 
warrant does not become invalid by reason 
merely of the endorstmenl being hy initials. 

This was a rule issued on the 19th of 
December 1900, against an order of the 
Deputy Magistrate of Perozepur, dated 
the 29th of September 1900, which order 
was, on appeal, affirmed by the Additional 
Sessions Judge of Backergunge, on the 
12tb of November 1900. 

The facts of the case were as follows 

The warrant under which the arrest 
was made was addressed to the Court Sub- 
Inspector. He endorsed it to the officer 
in charge of the Sbarupkati station wd 
that officer endorsed It by name to a con- 
stable who made the arrest. The initials 
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Anocii SiKDAB V . Mathu Sikgh. 
below the last endorsement appear to be 
on comparison with other signatures on 
the record to bo of the Sub-luspeotor of 
Sharupkati thana, the officer in charge 
of that station. The constable did notify 
the substance of the warrant to the 
person to be arrested, showed it to him 
and gave him an opportunity to give bail, 
which he declined to do. 

The Petitioner Kaminuddi Sikdar was* 
sentenced, under sec. 353, I. P. C., to 
9 months* rigorous imprisonment and 
the Petitioner Abdul Sikdar to 0 months’ 
rigorous imprisonment under sec. 224, 
I. P. C. The first question raised in the 
rule was whether the arrest of the Ap- 
pellant Abdul was a legal arrest so as 
to make *1 resis-iv. ^ > ?r obs<^ruction or 
escape, or assault use of criminal force 
an offence either under sec. 224 or 225 
or 353, I. P. a 

Moulvie A. Ji. Fuzlul lluq for the 
i’etitioners. 

No one appeared to show cause. 

The Judgment op the Court was as 
follows ; — * 

This rufe was issued upon the Magis- 
trate of the district to show cause why 
the conviction of and sentence passed on 
the Petitioners by the* Sub-divisional 
Magistrate of Perozopur should not be 
set aside on the ground that the warrant 
of arrest under which the constable 
purported to act was not duly endorsed 
and, therefore, the constable was not 


legally competent to arrest the accused, 
and secondly that the conviction is 
wrong inasmuch as the Sub-divisional 
Officer refused the application of the 
Petitioners to recall the witnesses for the 
prosecution for cross-examination, or why 
such other order should not be made 
as to this Court may seem fit and proper. 

We have heard the pleader for the 
Petitioners in 4)his case, and also have 
had the warrant translated and placed 
before us. We are satisfied that the 
w^arrant fulfils the requirements of the 
law. Although one of the endorsements 
is only by initials, it seems to us that 
as those initials have been identified 
upon the evidence, there is no validity 
in the first objection. It is desirable, 
however, that initials should not be al- 
lowed, and probably a direption from the 
District Magistrate woul^ be sufficient 
for the purpose. 

But the second ground remains and 
seems to us to be well-fpunded. 

We accordingly set as^e the conviction 
of and sentence passed on the Petitioners^ 
and direct that the case be retried before 
the Sub-divisional Officer if he is in the 
station, or before any other Magistrate 
competent to try the same, who may«be 
nominated by the District Magistrate, 
giving to the* accused the opportunity 
of cross-examining the witnesses for the 
prosecution. 

RuU made partly absolute* 

H. P. C. 
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PEIVY OOUNOIL. 

[Appeal prom the Calcutta High 
Court,] 

The Lord Chancellor. * ^ ^ ^ 

Lord Macnaghten. 

Lord Da vet. 

Lord Robertson. 

Lord Lindlet. 

1901. 

Heard, 20, February. 

Judgment, 21, 

February. 

Railway Company — Pamnger^ carriage o/i 
obligation as to — Reasonable care and dili- 
gence and safe carriage — Negligence — Explo- 
sion in railway carriage — Burden of proof 
—‘Passenger^t luggage^ duty to search — 
Damages^ suit for against Railway Com- 
pany — Common carriers — Dangerous goods^ 
carriage of duty to prevent. 

There is no obligation upon a Railway 
Company to carry a passenger safely ; 
they are only bound to carry him vj*th 
reasonable care and diligence. 

Collet v. The London and North- 
Western Railway Company (1) explained . 

In a suit for damages for loss of a son 
who helped h^s father and whose death 
was caused by (sn explosion in a railway 
carriage^ the onus is upon the Plaintiff 
to prove that the accident was due to a 
want of reasonable cate and diligence on 
the part of the Railway Company. 

Wheie the explosion was caused by cer- 
tain hreworhs taken in some parcels into 
the carraige by some fellow-passengers^ and 
there was no evidence to show that the 
parcels exhibited such signs of their real 
nature as ought to have callei the attent on 
of the railway servants io them^ there was 
no obligation on the Railway Company 
to prevent such goods from being carried. 

Railway Companies are not common 

U) 16 Q. B. 985(1851). 


cairterj ” of passengers and it is not for 
them to prove beyond doubt that they ate 
not lespomible for the accident. Evidence 
must le given of their wont of care and 
diligence. 

This was an appeal from a deotsion 
of the High Court of Bengal (the Chief 
Justice, Mr. Justice Prinsep and Mr. 
Justice Ameer All), dated the 17th of 
February 1899, which had affirmed the 
decree of Mr. Justice O’Einealy, dated 
the 8th of June 1898. 

The action was brought by the Respond- 
ent against the Railway Company to re- 
cover damages for the loss he had sustained 
by the death of his son Atindranath ; 
which death he charged was due to the 
negligence of the Appellant Company. 

Th6 facts found by both Courts oa 
which their judgments were based were 
as follows 

One Atindranath, who was a olerk, 
aged 20 years In the service of the 
Government of India in the Government 
Arsenal at Rawalpindi, and who, out of 
his earnings as such clerk, maintained 
the Respondent, who is a paralitio, and 
unable to maintain himself, started from 
Bally, a station on the Appellant Com 
pany’s railway, on or about the 25 bh 
day of April 1896, on his return journey, 
after a holiday to resume the duties of 
his said office at* Rawalpindi aforesaid. 
When the train by which the said 
Atindranath was travelling was running 
from Seoundrabad, on the said line, to 
Dadri, another of the stations on the 
Appellant Company’s line, an explosion 
took place in the carriage in which the 
said Atindranath was travelling, whereby 
he was so burnt and injured that he 
expired on the 5th day of May 1896, In 
consequence of such Injuries. 


The tuABT INDIA 
Railway 
Company 
Appellant, 
r. 

Kalidas 

Mukbrjee, 

Respondent. 
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The explosion was caused by certain 
fireworks which were placed under the seat 
of the compartment In which Plaintiff^s 
son was travelling by a fellow-passenger. 

The Appellate High Court found the 
following facts established : — 

(а) That it was established by the 
evidence that the deceased, Atindranath, 
on the 25 tih of April 1896, took a third 
class ticket from the Appellant Company 
for the journey from Bally to Rawalpindi 
and that on the 27th April 1896, while 
on his journey the carriage in which he 
was travelling caught fire, and he was 
badly burnt and injured by the said fire 
and explosion and by falling through 
the floor of the carriage subsequently 
died of those injuries. 

(б) That the said fire resulted from an 
explosion of fireworks carried by some of the 
fellow passengers of the injured man in the 
compartment in which he was travelling. 

(c) That when such explosion took 
place there was a large quantity of 
fireworks in the said carriage, that these 
fireworks exploded, and that by such 
explosion, and the resuliiug fire, the said 
Atindranath was seriously injured and 
died of such injuries. 

(d) That the facts proved in the case 
established a primd facU case of want 
of such care on the part of the Appellant 
Company as might reasonably be re 
quired of them, and thus oast upon 
them the onus of rebutting such evidence 
and proving that they had taken all 
reasonable precautions to prevent the 
occurrence of such an 'ic^ident as did 
happen, whereas they had not produced 
any such evidence, nor attempted to 
prove that they had taken all reasonable 
care and precaution in the matter. 


(e) That no evidence was tendered by 
the Appellant Company to show that any 
care or precaution was taken to prevent 
passengers who might be suspected of 
carrying dangerous goods from taking 
them into a passenger compartment. 

That under sec. 59 of the Indian 
Railways Act (IX of 1890) the Appel- 
lants’ servants had power to examine 
passengers’ luggage if there was reason to 
believe that it contained dangerous goods. 

(^) That the month of April was the 
Hindu marriage season, a time at which 
It is notorious that fireworks were In 
demand for marriage festivities, and when 
the Railway authorities might be expected 
to be on the alert to detect such traffic. 

(A) That the Plaintiff in this case had 
established by evidence circumstances 
from which it might fairly be inferred that 
there is a reasonable prebabllity that the 
accident resulted from the want of some 
precautions which the Appellant Company 
might and ought to have taken, and that 
the Appellant Company nad produced 
no evidence to show that they had in faob 
taken such precautions and were therefore 
liable in damages to the Respondent. 

The facts were not disputed on the 
appeal to His Majesty in Counoil • The 
Appellants stated that the facts 'found 
by both Courts, were so found by their 
having put upon the Appellants the onus 
of showing that they took due precau- 
tions to prevent the introduction of the 
explosives, and that no such evidence 
being forthcomings judgment was given 
for Plaintiff. This the Appellants’ counsel 
contended was wrong. The onus on the 
facts found was on the Plaintiff, •!£ 
the facts found were consistent with 
negligence as with no negligence, then It 
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was on Plaintiff to prove the negllgenoe. 
Those fireworks were not In the Defend- 
ants* control, and whether they could 
have been so had not been shown by the 
Plaintiff I Scott V, London Dock Company/ 
(2) did not apply. Among the other 
authorities cited and commented on were 
Wakelin v. London and South Western 
Railway (3), Walfare v, L. B. and 
S. G, R, (4), Daniel v. Metropolitan 
Railway Co. (5), Cotton v. Wood (6). 

Mr. Haldane^ K. O'*, Mr, Bray^ K, (7., 
and Mr, Rawlatt for the Appellants. 

Mr, Asquith^ K, C7., and Mr, Branson 
for the Respondent. 

TheUr Lordships* Judgment was deli- 
vered by 

The Lord Chancellor. — In this case 
the Plaintiff, who is entitled to bring the 
action, sues the Defendant Company for 
the death of bis son, who was killed by 
an explosion in a railway carriage. The 
explosion was caused by the bringing 
into the carriage of a quantity of fire- 
works. The carriage was one in which 
smoking was permitted ; and a small 
charcoal stand was there for the accom- 
modation of the smokers. The two per- 
sons responsible for bringing in the com- 
bustibles, themselves became the victims 
of the explosion ; but the action is 
brought against the Railway Company 
upon the allegation that they were guilty 
of negligence in permitting the explosives 
to be brought into the carriage. 

No precise evidence was* given as to 

(2)8H*of L. 0. 596 (1865). 

43) L* R. 12 App. Gas., p. 41 (1886). 

(4) L. R. 4Q. B. 693 (1869). 

(5) L. R. 5 E. & I. App. 45 (1871). 

(6) 8 0. B. N. S. 568 (1860). 


the course of business at the station at 
which the two persons in question got In, 
The fact that the fireworks were brought 
in was clear. J3ut it Is contended that 
it was the duty of the Company to see 
that dangerous articles such as fireworks, 
should not be permitted to be brought 
into a passenger train. That it would 
be negligence knowingly to permit such 
articlds to be carried In a passenger car- 
riage is obvious enough, but it is not 
suggested, so far as the Railway Com- 
pany or their servants, are concerned, 
that they were knowingly permitted to 
be brought in. 

The sole question is whether, upon 
such facts as are here proved, their Lord- 
ships can find reasonable evidence of a 
neglect of duty on the part of the Com- 
pany, in not detecting the nature of the 
parcel or parcels which it is presumed 
that one, or both, of the persons who 
brought the firewoiks to the train had 
with them when they passed the ticket 
barrier at the station at which they got 
into the train. 

No evidence is given by anyone of the 
appearance, or even the bulk, of the 
parcel, or parcels. No evidence is given 
by the Railway Company of any inspec- 
tion of any pas8eDger*b luggage at the 
station in question. The parcel, whatever 
it was, was placed under the seat of the 
carriage ; and some expert evidence was 
given that the extensive explosion which 
occurred, and in which the two people 
responsible for carrying the fireworks 
were tbemsetves killed, might be caused 
by half-a-dczen bombs such as are usually 
used on such an occasion, as these fire<» 
works were intended for, namely, a Hindu 
marriage ; and these bombs are described 
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aa being about the size of ordinary cricket 
balle. 

There la no evidence, direct or indirect, 
of the dimenBlons of the parcel or parcels ; 
and it seems to have been assumed on 
both sides that the practice of passengers 
carrying some of their own parcels into 
the carriages in which they travel pre- 
vails in India as in England. 

The question then is reduced to this ; 
whether there is any proof that the par- 
cels carried by the two passengers ex- 
hibited such signs of their real nature 
as ought to have called the attention of 
the railway servants to them, and thus 
prevented such dangerous goods being 
carried. Their Lordships can find none. 
If one puts into plain words the duty, 
the neglect of which is relied on, it at 
once discloses the absence of evidence on 
the part of the Plaintiff. The duty is to 
prevent dangerous goods from being oar* 
ried. What evidence is there that any 
servant of the Company knew, or had 
any opportunity of knowing, or enquir- 
ing, what these parcels contained? It has 
been already pointed out that there is no 
evidence of what they looked like, or 
whether any part of them was so un- 
covered as to suggest danger to anyone. 

Their Lordship^ cannot think that the 
Bailway Company were under the obliga- 
tion to disprove what was not proved, 
to disprove that these were dangerous 
looking parcels, when not a shred of 
evidence has been given that they were 
dangerous looking. It was not Indeed 
contended, as it could not be', that it was 
the duty of the Company to search every 
parcel which every passenger carried with 
him. 

One source of error which their Lord- 


ships think has been committed in the 
judgments below is an apparent misun- 
derstanding of what has been decided In 
the Courts of this country as to the true 
obligation which exists on the part of a 
Ballway Company towards its passengers. 
The learned J udge. Ameer Ali, in terms 
says: — “Now it may be regarded as 
settled law that, in the case of carriers 
of passengers under statutory powers, 
there exists an express duty, independ- 
ently of any Implied contract, to carry 
them safely.” Their Lordships observe 
that in the course of Mr. Asquith’s argu- 
ment yesterday, he used the same phrase ; 
that the extent of the obligation of a Rail- 
way Company is to carry safely ; in short 
that they are common carriers of passen- 
gers. That is not the law. It appears 
to have given rise to the impression that, 
that being the state of the law, it was 
for the Railway Company to prove beyond 
doubt that they were not responsible tor 
the accident that occurred. As a matter 
of fact, the argument would be illogical, 
because if they were carriers of passen- 
gers in the sense of being common car- 
riers they would be responsible, quite 
independently of any question whether 
there was negligence, or not. It would 
be enough to show that the passenger 
had not been carried safely, which would 
at once establish liability. The learned 
Judge appears to have been misled by an 
observation of Lord Campbell In the case 
that be quotes of QolUtt v. Tht ZonAoH 
and North 'Weitern Nailway Comj^rmy 
(1). That turned upon the duty of the 
Railway Company, which was set out 
in the declaration, to carry a Potft Office 
clerk under certain provisions of Railway 

(1) IS Q. B. 986 (l861h 
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t^e ground that there was no oontraotual 
relation between the Post Office olerk 
and the Railway Company. The judg- 
ment upon demurrer is suffioiently ex* 
plained if one looks at the allegations in 
the deolaration, and the judgment upon 
it. But unfortunately Lord Campbell 
used a phrase which the learned Judge 
Ameer All quotes, that the Railway 
Company were .under an obligation to 
carry safely, which their Lordships think 
has been the origin of the error. Lord 
Campbell says : — "lam of opinion that 
there is no difficulty In the question 
which has been raised. The allegation 
that It was the duty of the Company to 
use due and proper care and skill in con* 
veying is admitted,” admitted, that is to 
say, by the demurrer. " That duty does 
not arise in respect of any contract 
between the Company and the persons 
conveyed by them, but is one which the 
law imposes. If they are bound to carry, 
they are bound to carry safely.” That 
probably is the origin of the error which 
their Lordships think the learned Judges 
below have fallen into. What Lord 
Campbell is saying there is that they 
are not relieved from the ordinary obli* 
gations* which would exist by contract 
because by statute they were .compelled 
to carry the Post Office olerk ; and be 
goes on to say that the obligation* is not 
satisfied by carrying a man’s corpse, and 
not himself. His mind is not applied 
at all to the extent o{. the obligation 
oreatedi but bis mind is upon the argu- 
ment that there was no obligation at 
all;* i^nd he practically sayst "You 
must take as much care of him as if he 
was a passenger who contracted with 


that arises about such a phrase in L<>rd 
Campbell’s mouth, there is no diffioult|r 
whatever if one looks at the Declaration 
and the Assignment of the breach of 
duty, where the duty is set up, as, indeed^ 
Lord Campbell, in the earlier parts of 
his judgment, points out, to carry with 
reasonable care and diligence ; and the 
allegation in the Deolaration, correspond* 
ing to the duty which exists. Is that they 
did not do so ; and then the assignment 
of breach Is not that the man was not 
carried safely, which according to the 
argument would be sufficient, but the 
allegation is that they did not use proper 
care and skill in the carrying. If one 
looks at that, as indeed at the two other 
oases which the learned Judge, Ameer 
All, quotes as justifying the onus that 
be throws upon the Railway Company, 
it Is intelligible enough. In the one case 
it was a child under three years of age, 
between whom and the Railway Company, 
of course, there was no contract, and the 
other is a case of the same character* 
It is important, perhaps, to observe what 
runs through the judgments, and to 
observe that Mr. Asquith, naUirally 
enough, used the same phrase yesterday 
in his argument as enforcing the neoet^ 
sity of the Railway*Company discharging 
themselves by any conceivable evidence 
by saying that their contract was to 
carry safely. Their Lordships think it 
is desirable that the error should be 
plainly stated, because it may mislead 
others hereafter. It is enough to say 
that, in tlieir Lordships’ judgment, tbeie 
is no such obligation on the part of the 
Railway Company. 

Their Lordshlpt will therefore humbly 
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advise His Majesty that the judgments 
appealed from must be reversed, and 
judgment entered for the Defendants In 
both Courts below ; but, having regard to 
what fell from counsel at their Lordshipa* 
Bar, without disturbing any directions 
given In India as to costs. 

Solicitors: Ifessre. Frethfieldt for the 
Appellants. 

Solicitors : litmt. T, L. Wilton ds Co. 
for the Respondent. 

Appeal allowed. 

0. W. A. 


[ORDINARY ORiaiNAL CIVIL 

JURISDIOnON.] 

SoiY No. 699 OF 1896. 

_ _ Raj Nabain Ghosh 

Habinoton, J. 

and anr*. 

1901. 

8,r.br«i«,. Ah,™ »d e... 

Evidence Act (/ of 187S\ sec. 68 — Trans- 
fer of Property Act (IV of 188^), sec, 69 — 
Attesting witness — Mortgage — Writer of the 
deed. 

A person who is present and witnesses 
the execution of a deed and whose name 
appears on the document^ though he is 
therein described merely as the writer of 
the deed^ is a competent witness to prove 
the execution of the deed. He need not 
be described in the deed as an attesting 
witness. 

Badha EissBvr v. Fatbe Ali Bam (1) 
rrferred to. 

This was a suit on a mortgage. The 
persons who were described In the deed 
as attesting witnesses were not called to 
prove the execution. Tho Plaintiff; how- 
everi called a person who was described 
In the deed as the writer of the mort- 
gage. His evidence went to show tLat 
(1) I* L. R. 20 Alls SI2 (1898). 


he was present at the time of execution 
and that the two attesting witnesses 
named in the mortgage as such were also 
present and saw the executant sign. 

Mr. Bagram for the Plaintiff. 

Mr. A, 0. Banerjee and Mr. A, K. 
Ghose for the adult Defendants. 

Mr, Gregory for the infant Defendant. 

The Judgment of the Court was as 
follows : — 

Habinqton, J.-— This Is a mortgage 
8uit» and the only substantial question 
between the parties is whether the four 
mortgage deeds which have been tendered 
have been proved as being properly 
executed. 

Sec. 59 of the Transfer of Property 
Act provides that a mortgage such as 
in the present case can be effected only 
by a registered instrument signed by the 
mortgagor and attested by at least two 
witnesses. Sec. 68 of the Evidence Act 
provides that if a document is required 
by law to be attested it shall not be used 
as evidence until one attesting witness at 
least has been called for the purpose of 
proving its execution if there be an 
attesting witness alive and subject to 
the process of the Court and capable of 
giving evidence. * 

In the, present case the witnesses who 
have been called to prove the due execu- 
tion of the mortgage deeds have been 
described as the persons who wrote the 
deeds ; in the case of the first deed 
Johur Ally and^ in the case of the last 
three deeds a man named Gopal Chandra 
Sen. 

The objection taken by counsel foa the 
infant Defendant is that these two per** 
sons are merely the respective writers 
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of the deeds in question and oannot be 
regarded as attesting witnesses. The 
objection, as I have understood it, is that 
the writers were not attesting witnesses. 
The objection was the same in all four 
deeds except that the writer of one deed 
was different from the writer of the 
other three. The question as to what 
constitutes the attestation of a document, 
was considered in an old case decided in 
London in 1850, lb is there stated that 
attestation means that the person shall 
be present and see what passes. The 
question has also arisen in this country 
In the case of Btdha Kisun v. Fateh 
AH Ram (1), which was decided in the 
Allahabad High Court. It was held 
there that if the scribe of the bond bad 
in fact witnessed the execution of it he 
would be a competent witness for the 
purpose of proving the execution. 

Neither in the Evidence Act nor in 
the Transfer of Property Act is there a 
dehnition of what is meant by attesta- 
tion. Nor is there any form given of 
an attestation clause. In the absence 
of anything to show that it is incumbent 
upon the attesting witness to be des- 
cribed as such in a deed which he 
attests, 1 am of opinion that a person 
who was present and witnessed the 
execution and whose name appears on 
the document is a competent witness Jbo 
prove the execution. 1 further bold that 
In this case it has been shewn that the 
provisions of the Transfer of Property 
Act have been complied witlt because it 
Indicates that affirmative evidence is 
called to show that not only did the 
witnesses * of the deeds in question in fact 
witness the execution, but that also 

(l) I, L. R. 20 All. 532 (1898). 
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another person was present who also 
witnessed the signing of the deeds in 
question by the executant. 

It is shown that two persons were 
present and saw tht executant sign the 
deeds, they were present and saw what 
passed ; one of them, namely, the writer 
of the one deed and the writer of the 
three other deeds, one of the persona 
present has been called to prove what 
passed. In my opinion the proof that 
be has given is sufficient and the execu- 
tion of the mortgage deeds is good. 

As that is the only issue raised, the 
Plaintiff will be entitled to the usual 
mortgage decree. 

Menre. Gregory A Jonen, Attorneys for 
the Plaintiff. 

Mean, 0*Camell and Rtmfty A So 
Attorneys for the Defendants. 

S. R. D. 


[OIVIL APPELLATE JUBIBDIOTION.) 
Applioation for lbavb to Afpbal 
TO H. M. IB COUNOIL 
No. 4 OP 1901, 


Maolban, C. J. 
Pbinsbp, j. 
Hill, J. 

1901. 

5, February. 


' Musst. Sakalboti 
Mandarain, Appellant, 

V. 

Babulal Mdkdab and 
. ors.. Respondents. 


Appeal to His Majesty in Counoil — Leave 
to appeal-^-Concurrent findings of faot^CivU 
Procedure Code {Act XJV of sec. 696, 


Where there are eoneurreni findings of 
the lower Couft and of the High Court 
upon questions of fact and no qusMon 
of law arfses^ a certificate granting leave to 
appeal to His Majesty tn Cwncil sdtoutd 
not he granted. 

This was an application for leave to 
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IfUSST. Sakaiboti Manbabain V . BaBUIiAL 
Appeal to His Majesty in Oouooil agalast 
the decree of this Court (Ramplni and 
Pratt, JJ.), dated the 21th of July 1900, 
on appeal preferred on the 7th January 
1898 from the decree of Babu Jogesh 
Chunder Mitter, Subordinate Judge, 
9nd Court, of Zlllah Bhagulpore, dated 
the 4th of November 1897. 

The facte of the case are as follows — - 

Plaintiff brought a suit to prove her 
right to and recover possession of a 
3 ans. share in Mousah Belo. Plaintiff 
alleged that her husband purchased the 
property in the henami of Durst Mandar 
who was her brother and who had died 
before the institution of the suit. De* 
fendants Nos. 1 and 2 are the sons of 
Durst Mandar. The Defendant No. 3 is 
a transferee from them. It was alleged 
that Plaintiff’s husband lent money to one 
Eiran Narain and to Samputbati, his 
sister'indaw, in the name of Durst Mandar 
to enable them to carry on a litigation 
with one Qopal Singh who laid claim 
to a property named Kumar Khad. 
The condition of the loan was that 
Quru Dayal was to get 3 ans. of Belo 
If Eiran Narain and Samputbati were 
successful and half anna of it If they 
lost. It is said that Quru Dayal became 
entitled to obtain only half*anna of Belo ; 
Guru Dayal then lent Rs. 336 to Eiran 
Narain on a mortgage bond and assigned 
his rights to the bond to Dursl Mandar. 
In eseoution of the decree obtained on this 
bond the remaining ans. in Belo was 
put up to sale and Dursi Mandar pur> 
chased it himself. One D4tta Sahu had 
previous to this purchased the 1} ans. of 
Belo In execution of the decree for money, 
and relinquished his rights in favour of 
Dursl Mandar by a deed of relinquishment. 


Mondar. 

Plaintiff alleged that all these transac- 
tions were ben that Is to say, the 
assignment of the mortgage bond to 
Dursi Mandar, his sale and purchase, 
as well as the loan by Datta Sahu, bis 
decree, execution, purchase and relin- 
quishment in favour of Dursi Mandar. 
The Defendants contended that all these 
transactions were real. The Subordinate 
Judge dismissed the suit holding that 
though there might be a suspicion that 
some of the transactions are Smamf, but 
the Plaintiff had entirely failed to 
substantiate her plea that they were so. 
On appeal to the High Court it was 
urged that the finding of the Sub- 
Judge was against the weight of evi- 
dence, and that the Sub-Judge was in 
error in holding that the Plaintiff was 
barred from bringlog this suit. The 
High Court held * that it was not clear 
that the suit was bad in consequence of 
the property being placed in the name of 
Dursi Mandar and that the plea in any 
case applied to the ans. of Belo. But 
on the view their Lordships took they 
did not think it necessary to consider it 
further. It was contended that the 
Subordinate Judge was wrong in holding 
that the suit was barred by sec. 317, C* 
P. C. ; their Lordships werh of opinion 
that the Sub- Judge had not meant to 
hqld this and even if he did he was 
wrong. On the merits their Lordships 
considered the findings of the SubJudge 
to be correct. 

The suit and appeal was valued at 
Rs. 12,880. 

Sabu Dumka Nath Ohtickerhutiy for 
the Petitioner. 

Bahu Karwna Sindhu Mulurjn for tbs 
Opposite Party 
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. The JODOMBMT OF TBB CODBT WU BS 
follows : — 

Maolean, C. J. — We do nofc think that 
this is a case in which a certificate ought 
to be granted. It appears to us that 
the view taken in the case of Gopin'iih 
Birbar v. Ooluck Chunder Bom (1) must 
be taken to have been subsequently over- 
ruled by the decision of the Privy 
Council in the case of Tulsi Per shad 
Bhakt V. Bm lyeh Misar (2). 

In the latter case their Lordships of 
the Judicial Committee sum up their 
conclusion In this language ; ** Their 

Lordships think that no question of law, 
either as to construction of documents or 
any other point, arises on the judgment of 
the High Court, and that there are con- 
current findings of the two Courts below 
on the oral and documentary evidence 
submitted to thema That being so, the 
present appeal cannot be entertained.” 

In the present case there are ooncur- 
rent findings of the lower Court and of 
this Court upon questions which are 
merely questions of fact, and upon those 
findings as they stand it is conceded 
that no question of law arises. The 
ease, therefore, appears to us to be 
covered by the Privy Council authority 
to whfch I have referred — an authority 
as to the true meaning of seQ. 596 of 
the Code of Civil Procedure. 

According to that view It is not open 
to us to grant a certificate in the present 
case. 

The application must be dismissed with 
costs 3 gold mohurs. 

S. C. S. Application refusei. 
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[CRIMINAL REVISIONAL JURISDICTION.] 
[Full Beuch.] 

Rev. No. 699 op 1900. 

Maolban, C. J. 

Prinsep, J. 

Ghosb, j. I Dwarka Nath MonduIi^ 

Hill, J. I Petitioner, 

Sale, J. 

Harington, j. Beni Madhub Banbrji, 
Bbbot, j. Opposite Party. 

1901. 

15, February. 

Presidency Magistrate — Warra^it^case — 

Discharge — Re~hearing of warranUease after 
discharge of accused person — Criminal Proce- 
dure Code (Act V of 1898), Ch. 
Judgment, 

(Held by the Full Bench, Ghosb, J,, 
dissenting) — That a Presidency Magit- 
t**ate is competent re- hear a warrant- 

cate triable unler Chap, XXI of the 
Code of Criminal Pi oceiwe, in which he 
has discharged the accuse i person^ 

Queen EfliPRsss v. Dole Gobind Dass 
(1), OpooRnv Kom4R Sett v , Probodh 
Komart Dabsi (3) approved of. 

This was a reference made by Ameer 
All and Stevens, JJ., to the Full Bench 
in Revision No. 599 of 1900. 

The reference was as follows : — 

** A oharge of oriiflinal breach of trust 
under sec. 406 of the Indian Penal Code 
was laid before the Presidency Magis- 
trate of the Northern Division, Syed 
Ameer Hossin. On the case coming on 
for hearing on the 26th May 1900, 
the Magistrate recorded the following 
order ; — 

‘‘Complainant is absent. Defendant 

(1) 6 C. W. K. 169 (1900). 

(3) I 0. W. N. 49 (1898). 


(1) 1. L. B. 16 Cal. 292 (1884). 

(2) I. L R. 23 Cal. 918 (1896). 
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denies the charge. Dlmissed. Defend- 
ant is discharged.” 

That ord»*r could not be legally passed 
under sec. 259 of the Code of Criminal 
Procedure, because the offence of crimi- 
nal breach of trust Is not one of those 
^i^hich may be lawfully compounded under 
the provisions of sec. 345 of the Code. 

It appesrM that the complainant applied 
that the case might be revived and the 
Magistrate passed the following order on 
the 26th June 1900 ; — 

** Heard both the parties at length. 

The complainant in this case was absent, 
when his name was called, by few 
minutes. It is, I think, fair that this 
case Biioiild be revived. The ruling of 
the High Court in the case of Opoorha 
Kumar t^ett v. Pt ohodh Kumary Ditisi (3) 
(HonoraVde H. T. Prinsep and Treve- 
lyan, JJ.) gives me such power. 

I therefore revive the case and order 
the i«8ue of summons” 

The accused then applied to this 
Courr. to have the order of revival set 
aside ; but as the setting aside of that 
order would have had the effect of restor- 
ing the illegal order of dismissal, Stevens 
Hpri Pratt, JJ., before whom the appli- 
cation was made, directed that a rule 
should issue to show cause why both the 
orders should not be set aside, so that 
the trial of the charge might proceed 
retfularly, as if the order of dismissal had 
nor been made. 

On the rule coming up before us for 
hearing it appeared to us that there was 
a cohfilot of authority on the question 
of the ( ompetenoe of a Presidency 
Magistrate to revive a warrant-case in 
which he has made an order of discharge. 

13) 1 C. W. N. 49 (1893J, 


In the case of Opoorha Kumar Sett v. 
Prohoih Kumary Dassi (3), cited by the 
Magistrate of the Northern Division, it 
was held by Prinsep and Trevelyan, JJ., 
that a Presidency Magistrate was com- 
petent to revive a case after making 
an order of discharge, the reasons for 
the decision being, as we understand, 
iirst^ that an order of discharge cannot 
operate as an acquittal and is therefore 
not a bar to subsequent proceedings, 
and, secondly^ that the provisions of 
secs. 436 and 437 of the Code of 
Criminal Procedure, which in the case 
of Magistrate other than Presidency 
Magistrate provide for the re-opening 
upon the order of a superior authority 
of a case in which an order of discharge 
has been improperly made, do not apply 
to a Presidency Magistrate. 

On the other band we have been refer- 
red to two cases in which the contrary 
view has been expressed. 

The first is the case of Damini D tsii 
V. Hurry Mohun Mxiktrjtt (16), in which 
it was held by Ameer AH and Hill, JJ., 
that the Presidency Magistrate of the 
Northern Division after discharging an 
accused person under sec. 259 of the 
Code of Criminal Procedure ** clearly had 
no jurisdiction to revive the case.’’^ 

The other is the case of Ram Coomar v. 
Ramjet and another (17), in which Stevens 
and Pratt, JJ., upon a reference made 
by certain Honorary Presidency Magis- 
trates under the provisions of sec. 432 of 
the Code of C^iniinal Procedure held 
that an order of the Presidency Magis- 
trate of the Northern Division reviving 

(8) 1 C. W. N. 49 (1893). 

(16) 4 0. W. N. 46 (1898). 

(17) 4 C. W. N. 26 (1898). 
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a iion*oompouDdable warrant oase which 
he had dismisaed for default was bad as 
being without warrant of law, inasmuch 
as the Code of Criminal Procedure con- 
tains no provisions empowering him to 
make such an order of revival. 

The view expressed in these two cases, 
with which we agree, seems to us to 
bo in direct conflict with the decision 
in the case of Opoorba Kumar Sett v. 
Prolodh Kumary Dani (3). With great 
respect to the learned Judges who de- 
cided that case we do not find ourselves 
able, in the absence of any provision of 
law conferring a power of revival upon 
a Presidency Magistrate, to accept the 
view that such a power is to be inferred 
ftom the fact that the provisions of 
secs. 436 and 437 do not apply to such 
Magistrates. We would observe, more- 
over, that it has been repeatedly held 
that, apart from those provisions of law, 
this Court has authority to interfere 
with an improper order of discharge 
made by a Presidency Magistrate. We 
may refer to the cases of Colville v. 
Kisto Kiahofe Bose (18) and Charoobala 
Dabee v. Empress (9) (decided on differ- 
ent grounds from the preceding case) and 
the unreported case of Ncmy Chand 
Kundu V. Nibaran Chunder DAeria and 
others (19), Criminal Be vision Case No. 
205 of 1900, decided on the 30th March 
1900, as instances in which that author- 
ity has been exercised and indeed it 
would seem that in the case of Opoorba 
Kumar Sett v. Prolodh Kumoiry Dassi (3) 
the learned Judges intended to convey 

(8) 1 C, W. N. 49 (1893). 

(9) 3 C. W. N. 601 (1899), 

(18) 3 0. W. N. 698 (1899). 

(19) 4 0. W, N. clix (1900). 


that if an application had been made to 
this Court to set aside the Presidency 
Magistrate’s order of dismissal, the Court 
would have had power to do so under 
the Charter Act. 

In view of the conflict of autb"'*^oy 
that we have noticed we refer to a F ill 
Bench the question : — 

Whether a Presidency Magistrate U 
competbnt to revive a warrant-case triable 
under Chap. XXI of the Code of Crimi- 
nal Procedure in which he has diboharged 
the accused person. 

i/r. M, E, Mehta (with him Bobu 
Amarendra Nath Chatter jee) for the Peti- 
tioner. — In the oases of Komal Chandra 
Pal (11) and Opoorba Kumar Sett v. 
Prolodh Kumary Dassi (3) it was laid 
down that a Mofussil Magistrate cannot of 
his own accord revive a complaint as secs* 
436 and 437, C. Cr. P., give the power 
of ordering further enquiry and setting 
aside an order of discharge to superior 
tribunals. But sec. 439, C. Cr. P., read 
with sec. 423, C. Cr. P., gives the High 
Court power to order further enquiry 
and set aside order of discharge made 
by Presidency Magistrates, as was laid 
down in the Full Bench case of Uartdas 
Sanyal (4) and the cases of Empress v. 
Ram Lai Singh (20),* Oiriih Chandra 
Roy V. Agurwiilla (15), ColvHle v. Kisto 
Kishose Bose (18), though Mr. Justice Prin- 
sep doubted it in the cases of Opoorba 
Kumar Sett v. Piohodh Kumary Dassi 
(3) and Charoobala Dabee v. Empress (9)* 

(3) 1 C. W. N. 49 (1893). 

(4) I. l! R. 15 Cal. 608 (1881). 

(9) 3 0. W. N. 601 (1899). 

(11)1. L. R. 24 Cal. 286 (*897) 

(15) 1 0. W. N. 370 (1897 ) 

(18) 3 C. W. N. 598 (1899) 

(20) 1. L. R. 6 All. 40 (1683) 
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Heoce» I submit, if secs. 436 and 437, 
C. Cr. P., prevent Mofusail Magistrates 
from reviving complaints, then seos, 
439 and 423 likewise prevent Presidency 
Magistrates from reviving complaints. 

Further, secs. 436, 437 and 439 neces- 
sitate the inference that an order of dis- 
missal or discharge must be first set aside 
by a superior tribunal before proceed- 
ings are re-opened. See cases of Optiorha 
Kumar Sett v. P\6^odK Kumary Dasii 
(3), Kil Ratan Sen v. Jogtfh Chunder 
Bhuttachanj e (10), Girhh Chandra Roy 
V, Agw wxlla Komal Chandra Pal 

(11) and Welles Law of Offences and 
Criminal Procedure, pp. 874 and 875. 
If a Magistrate can revive proceedings 
of his own accord, it would tantamount 
to reviewing his own previous order. 
But in the oases of Empress v. Durga 
Charun (21), Emp^eie v. Foa (22), F, W. 
Oihlons (23) it was laid down that the 
High Court cannot review its own order ; 
much less, therefore, can a Presidency 
Magistrate. 

An order discharging an accused 
person is, I submit, a judgment and that, 
by sec. 369, C. Cr. P., the same Court 
cannot alter or review it. The Code 
is defective inasmuch as the word ** judg- 

f 

ment is not defined. 

Mr. Justice Pbinssf : — Isn’t it defined 
by sec. 367, C. Cr. P. 1 
Mr. Mehta : — I submit sec. 367, 0. 
Cr. P., enacts what the language and 
contents of a judgment should be, but 

(8) 1 C. W. N. 49 (1893). 

(10) 1 C. W. N. 57 ; 's, o. I. L. B. 23 
Cal. 983 (1896). 

(11) I. L.B. 24 Cal. 286 (1897). 

(ID) 1 C. W. N. 370 (1897), 

(21) l.L. B. 7 All. 672 (1886). 

(22) I L. R. 10 B(5m. 176 (1885). 

(23) I. L. R. 14 Csl. 42 (1886). 


does not define judgment. The word 
“judgment ’Ms defined by the Civ. P« 
G. as “ the statement given by the Judge 
of the grounds of a decree or order ” 
and in Stroud’s Judicial Dictionary It 
.is stated that “judgment” does not 
merely mean the final judgment in cri- 
minal oases, but includes any decision in 
such oases, such as taxation of costs, 
refusal to quash a Magisterial convlotior, 
refusing to admit to bail, or to grant a 
certiorari. Hence an order of discharge 
is, I submit, clearly a judgment. 

In the case of Empress v. Dole Qohind 
Dass (1) the learned Chief Justice says 
that a Magistrate is bound to bear a com- 
plaint under sec. 252, 0. Cr. P., but it 
is respectfully submitted that see. 252 
relates to original complaints and not to 
rehearing of compl|iints. 

The fact that there is nothing in the 
Code directly enabling Presidency Magis* 
trates to reopen proceedings, I submi*-, 
clearly shows that the Legislature never 
intended to give such a power to Presi- 
dency Magistrates. 

That this is so, will, I submit, be appa- 
rent if the Code of 1872 be compared 
with the present Code. The former 
Code by sec. 215, Expl. IT, expressly au- 
thorised the institution of fresh proceed*^ 
ings, whilst in the present Code there i8 
an' omission of such authority. 

The cases answering the question be- 
fore your Lordships in the negative are 
Oirish Chqndra Roy v. Agurwalla (16), 
Ram Coomar v. Ramjet (17), Damini v. 
Hurry Mohun MuJcerjee (16) and In the 
affirmative are Opoorha Kumar Sett v. 

(1) 6 C. W. N. 169 (1900).- 

(16) 1 C. W. N. 370 (1897). 

(16) 4 0. W. N. 46 (1898)* 

(17) 4 0, W. N, 26 (1898). 
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Prohodh Kumary D%isi (3), Emprtsn v. 
DoU Oobind Dass ( 1 ). 

Babu Amwendfa Nath Chatttrjee,^ 
In the reoent Allahabad oaae of Qiteen 
r, Adam Khan (12), Blair and Burkltt, 
JJ., followed the Calcutta case of OirUh 
Chandra Boy (15), and used almost the 
same language as Ghose and Gordon, JJ, 

Further, there was distinct provision 
both in secs, 147 and 215, Expl. II of 
the Code of 1872 and in secs. 32 {2) 
and 87 of the Presidency Magistrate’s 
Act (VII of 1877) that a discharge was 
not a bar to the revival of a prosecution 
for the same offence — a provision which 
la nob found in the present Code, The 
intention of the Legislature was, I sub- 
mit, to curtail such a power of revival. 
The High Court, moreover, has the 
power to send for the record of the case 
in which a Presidency Magistrate has 
discharged the accused and to order 
further enquiry into the case. See the 
unreported case of Nemy Ohand Kundu 
V. Nibaran Chandra Dhtria and ors, (19), 
in which your Lordship Mr. Justice 
Prinsep set aside an order of discharge 
made by a Presidency Magistrate and 
directed a further enquiry. The accused 
would be harassed by several prosecutions 
If aftSr a discharge made by a Magis- 
trate, the same Magistrate can reopen 
the proceedings. 

No one appeared to shew cause. 

The JuDGMBNTB OF IBB CouBT Were as 
follows : — 

Maolban, C. J,— I haVe heard nothing 

(1) 6 0. W. N. 169 11900). 

(3) 1 C. W, N* 49 (1893). 

• (12) I, L. R. 22 All. 106 (1899), 

(15) 1 C. W. N. 870 (1897). 

(19) 4C.W.N.clix (lM 0 )i 


in the argument addressed to us to 
warrant me in changing or even qualifying 
the opinion I expressed in the ruling in the 
case of the Quem Empress v. Boh Gobind 
Bass (1), and I adhere to that ruling. 
The argument in this case, however, has 
led me to doubt whether the principle 
I have enunciated ought not to be held 
to apply to the case of a Mofussil Magis- 
trate equally with that of a Presidency 
Magistrate, and whether the authorities 
which would appear to decide the con 
trary are well-founded in law. That 
question is not before us to-day, 

I answer the question by saying that 
a Presidency Magistrate is competent to 
rehear — I do not like the expression 
** revive,’’ though I am aware it has been 
frequently used — a warrant-case triable 
under Chap. XXI of the Code of Crimi- 
nal Procedure in which he has discharged 
the accused person. 

Pbinsbf, J. — I am of the same opinion. 
I think it necessary however to add a 
few words on my own behalf in connec- 
tion with the question raised before us. 

I have, since 1877, in the case of 
Quten Empress v. Donnelly (2), invariably 
held the opinion that there was no 
restriction to a Magistrate trying a case 
in which there had not been a final 
order, such as an order of acquittal or 
coDTlotloQ. There is however one case, 
Ofoorba Eumar Sett v. Probodh Kvmary 
Dasti (3), which has been brought to my 
notice in which a different opinion has 
been expressed. That, however, was nob 
a point, necessary for the decision of 
that case; and I may state that this 

(1) 6 0. W. N. 169 (1900). 

(2) I. L. R. 2 CaL 605 (1877). 

(8) 1 C. W. R. 49 (1898). 
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observation escaped mv notice, I certainly 
never intended to modify the opinion 
that I had formerly expressed on the 
subject. 

The question incidentally arose, again, 
in the case of Haridas 8ar*yal v. Sari- 
atullah (4), and while agreeing with the 
majority consisting of six Judges of this 
Court on the point referred to the Full 
Bench, I differed on another point which 
is the pcint now under consideration ; this 
had been incidentally noticed in the 
judgment of the Court which was pro* 
nounced by Mr. Justice Wilson, and 
formed a portion of the statement of the 
law. I then expressed the opinion that 
there was nothing in the law to prevent 
a second Magistrate from hearing a com- 
plaint in a proceeding, in which an order 
dismissing it or discharging an accused 
person had been made, that not being 
a final order in the case which could be 
pleaded in bar. The point has been again 
raised in the present case, although it 
was not one on which the reference was 
made. 

The learned counsel, who appeared in 
support of the rule — and it is much to 
be regretted that there was no argument 
on the other side — contended that inas- 
much as no Provincial Magistrate was 
competent to revive, •or, stating it more 
correctly, to hear the complaint in a 
matter which had been already dealt 
with by an order of dismissal, or dis- 
charge, the same rule would apply to a 
Presidency Magistrate. If the case law 
on the subject be examined, it will be 
seen that under the Code of 1872; it was 
frequently hold that a Magistrate could 
hear a complaint under such clrcum- 
W I. L, R. 16 Oal. 608 (1888). 


stances, but this Court thought proper to 
restrict the exercise of this power to 
oases in which fresh evidence was forth- 
coming. The cases to which I refer are 
Hart Singh v. Danish Mahomed (6), 
Kistoram Mohora v. Anis dk ors, (6), Xeg^ 
v.,Devama (7), Queen- Emjpr ess y. Donnelly 
(2), and In the matter of Dijabur Dutt <& 
ors. (8). In this respect, as in the case now 
before us which has led to this reference, 
the High Court has Interposed so as to 
prevent the exercise of jurisdiction by a 
Magistrate where the law itself has ex* 
pressed no Intention, directly, so to limit 
it. Sec. 403 of the Code of Criminal 
Procedure, which Is the only section deal- 
ing with this subject, declares, that an 
order of acquittal or conviction shall be 
a bar to further proceedings, and it spe- 
cially excepts from these terms a case 
such as the one now before us. 

But it has been argued that an order 
dismissing a complaint or discharging an 
accused person is a judgment within the 
terms of Ch. XXYI of the Code of Cri- 
minal Procedure, and that by reason of 
sec. 364 the Court which passed the 
judgment is unable to alter or review it* 
Now, here, I would state that in my 
opinion such an order is not a judgment 
within the terms of Ch. XXVI. Sec. 367 
explains what constitutes a judgment, 
and it clearly indicates to my mind that 
a judgment within that chapter is only a 
judgment of acquittal or of conviction. 
In the case of an order of discharge, or 
in the case of an order dismissing a com- 
plaint, it is expressly required by the law 

(2) I. L. R. 2 Oal. 405 (1877). 

(5) 20 W. R. 46 (1878). 

(6) 20 W. R. 47 (1878). 

(7) L L. R. 1 Bom. 64 (1875)* 

(8) I. U R. 4 Oal. 647 (1879). 
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that the Magistrate shall state his rea- 
BOQ8| and I therefore take it that, If it 
had not been so required, it would have 
been unnecessary for a Magistrate to 
state any reasons for his order. Conse- 
quently In this point of view, the order 
would not constitute a judgment. And 
it seems to me, also, that the expression 
judgment itself Indicates some fioal deter- 
mination of the case which would end it 
once for all, such as an order of convic* 
tion or acquittal. 

Iq regard, also, to the argument which 
has been addressed to us on the subject, 
I would draw attention to the terms of 
sec. 437 of the Code of Criminal Proce- 
dure, which enable a superior Court to 
order a further enquiry into a complaint 
that bad been dismissed under sec. 203 
of the Code, that is, summarily dismissed, 
merely on the examination of the com- 
plainant, without hearing his witnesses, 
or under sec. 204, sub-sec. 3, that is to 
say, a complaint which has been dismiss- 
ed on default of the complainant to pay 
the necessary process-fee within a reason- 
able time, or in a case in which the ac- 
cused has been discharged. It seems to 
me, therefore, that any argument which 
may be directed towards any one of these 
orders, must be equally applicable to all 
three. I cannot understand, from this 
point of view, why it Is necessary* to 
apply to a superior Court before a Magis- 
trate can bear a complaint in which he 
has acted arbitrarily or hastily in dis- 
missing it on the ground Chat the pro* 
oesB-fee has not been paid within the 
time fixed by him, if he should be after- 
wards satisfied that the delay was not 
due to neglect, bub was due to some 
reasonable cause, I cannot understand 


why obstacles should be placed In the 
administration of justice, and why a 
complainant should not be entitled to 
require a Court to try a case before it, 
and to hear all his evidence If he can 
satisfy it that he has good grounds for 
his complaint. What would be the posi- 
tion of any Magistrate, say, another 
Magistrate, if, after an order dismissing a 
complaint, or discharging the accused, 
bad been passed, the complainant appear- 
ed before him with another complaint 
and asked for its trial. The order of 
dismissal or discharge could not be plead- 
ed as a bar to the proceedings under 
sec. 403. But it is the law, as it has 
been declared by the reported cases, 
that has raised an impediment. The 
High Court has thought proper to hold 
that such an order must be sot aside by 
a superior Court before any Magistrate 
can proceed to hear such a complaint. 
But I have never been able to agree to 
this view, for it has seemed to me that 
there is nothing to set aside. There Is 
no bar to further proceedings under the 
law, and, therefore, a Magistrate, to 
whom a complaint has been made under 
such circumstances, is bound to proceed 
In the manner set out in sec. 200, that 
is, to examine the complaint, and unless 
be has reason to distrust the truth of 
the complaint, or for some other reasons 
expressly recognised by law, such as if he 
fiuds that no ofTence had been committed, 
be is bound to take cognizance of the 
offence on a complaint and unless he has 
good reason *to doubt the truth of the 
complaint he Is bound to do justice to 
the complainant, to summon his witnesses 
and to hear them in the presence of the 
accused, 
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The argument which seems to have 
been freely used, to support this point 
of view, is, that the accused might be 
constantly brought before the Courts to 
hear the evidence on which two opinions 
may be formed by different Courts and 
thus be put to considerable inconvenience 
and harassment. In the exercise of such 
a power, as well as in the exercise of 
many other powers, if a reasonable dis- 
cretion is not exercised, an injustice to 
the parties may be done. That is a 
matter which may be set right by a 
superior Court. It, certainly, is not a 
matter which to me seems to require 
that the exercise of powers which the 
law confers on a judicial officer should 
be curtailed, generally, and in all cases. 
This argument, moreover, would not apply 
to a case in which the complaint had 
been summarily dismissed under sec. 203 
or dismissed on default to pay process- f:)68 
under sec. 204 (3) and such cases are also 
within the terms of sec. 437. There can 
be no distinction in respect to the powers 
of a Magistrate in dealing with such 
oases. This power to act under sec. 437 
is only as it were on a mandamus to order 
proceedings .to be taken where a case 
has been dropped and not to restrict the 
powers conferred by law. 

In conclusion, I would only refer to the 
judgment of the Full Bench In H*vtida% 
Sanyal v. SariatMah ^4) which has 
been pressed on us as settling the matter 
now under consideration. If reference 
be made to the report of the case, it will 
be seen that this was not one of the 
points on which the opinion ol the Court 
was desired on the reference. It did not 
necessarily arise on the reference nor 
(4) I. L R. 16 Oal, 608 (1888). 


did it form the subject of argument at 
the Bar. The opinion expressed by the 
learned Judges on this subject was only 
in the course of reasoning to explain 
how they dealt with the entire matter. 
It cannot, in respect, of the matter now 
under consideration, be regarded as finally 
dealing with it. I cannot, therefore, 
consider that the opinion so express"* 
ed Is absolutely binding, though, of 
course, it is entitled to the greatest res- 
pect, seeing that it is the opinion of six 
J udges of this Court, all of whom are 
Judges of great experience and learning. 
Whether, therefore, this point arises, 
or not, I desire to express my opinion 
in this matter which is still open* to dis* 
cuBslon. 0 1 the point stated on the 
reference I agree with the answer which 
my Lord the Chief Justice proposes to 
give. 

Ohose, J. — The question referred to 
the Full Bench is ** whether a Presidency 
Magistrate is competent to revive a 
warrant case triable under Chap. XXI of 
the Code of Criminal Procedure In which 
he hajs discharged the accused person.” 
This question is rather general, and 
applies to any case where an order of 
discharge, upon whatever ground and at 
whatever stage of the trial it might be, 
is made. 

It seems to me that if we were to 
confine ourselves to the oiroumstanoes, in 
which the order of discharge was made 
In the present case, the general question 
referred to hardly arises. 

It appears that a charge of criminal 
breach of trust under sec, 406 of the 
Penal Code was laid before *one of the 
Presidency Magistrates of Caleutta on 
the 12th of May 1900. The aooused^ was 
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thereupon summoned, and on the 26th 
May when the matter was taken up for 
trial, the complainant was absent, though 
the Defendant was present ; and the 
latter having denied the charge, the com- 
plaint was dismissed and the Defendant 
was discharged without any trial. A few 
minutes after this order was made, the 
complainant came into Court, and applied 
that the case might be restored or 
revived, ” stating that, on account of 
illness, he was unable to be punctual. 
The Magistrate thereupon, on the 26th 
of June of the same year, ordered that 
the case be revived, and summons on 
the accused do issue. 

There can be no doubt that the order 
of the 26th May 1900 which apparently 
was made under sec. 259 of the Code of 
Criminal Procedure, was illegal, because 
it was a warrant-case, and the offence 
for which the accused was charged could 
not lawfully be compounded ; but then 
the question that arises is, whether he 
had authority to revive the complaint, 
and order fresh summons to issue upon 
the original complaint. 

Sec. 369 of the Code provides that 
'*no Court other than a High Court, 
when it has signed its judgment, can 
alter or review the same, except as pro- 
vided in secs. 295 and 484, or to coVrect a 
clerical error. ” The sections specific^klly 
referred to have no application to the 
present case, and therefore may be left 
out of consideration. 

The question is, whether the order of 
the 26th of May 1900 was a judgment 
which could not be altered or reviewed 
by the Magistrate. 

Sec. 403 of the Code lays down that 
when a person is once acquitted or con- 


victed of any offence he shall not be tried 
again for the same offence. And there 
is an explanation attached to it which 
runs thus 

“ The dismissal of a complaint, the 
stopping of proceedings under sec. 249, 
the discharge of the accused on an entry 
made on a charge under sec. 273, is not 
an acquittal for the purposes of the 
section*” 

There can be no doubt that the dis- 
charge of the accused could not operate 
as an acquittal, and it follows from this 
that if the Magistrate in this particular 
case was author{ 2 sed under the law to 
alter or review his own order, he could 
rightly make the order that he did make 
on the 26th June 1900. 

Sec. 369 of the Code, as already stated, 
prohibits a judgment, when once pro- 
nounced being altered or reviewed ; and 
by implication it may be taken that If 
an order is not a judgment, It may be 
altered or reviewed. 

The Code does nob define what a judg- 
ment is. Sec. 367, however, so far as the 
Provincial Criminal Courts are concerned, 
lays down what a judgment should con- 
tain, but sec. 370, as applicable to a 
Presidency Magistrate provides a differ- 
ent form for the reoordfng of a judgment. 
It only provides for certain particulars 
being mentioned in the judgment, and 
that in all oases in which the Magistrate 
inflicts imprisonment, or a fine exceeding 
Bs. 200, brief statement of the reasons 
therefor should be recorded. Upon ex- 
amination of the various provisions of 
the Code, it will be found that it is only 
after the Magistrate Investigates the 
merits of the complaint, either by ex- 
amination of the complainant, or by 
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taking such evidence aa may be produced, 
that the Magistrate is in a position to 
pronounce a judgment, or, in other words, 
that the case should reach a stage which 
entitles or requires him to pronounce a 
decision upon the guilt or innocence of 
the accused. And if he then makes his 
order, either convicting the accused or 
discharging him, it would, I think, be a 
judgment within the meaning of tbh Code. 
In this respect, there is a difference 
between a summons and a warrant-case. 
Confining myself to a warrant-case, and 
referring to secs. 203, 252, 253 and the 
following sections in Chap. XXI of the 
Code, it seems to me clear that it is only 
when the Magistrate, after investigating 
into the merits of the complaint, pro- 
nounces an order, it is a judgment. In 
the present case, however, the Magis- 
trate did not so investigate the merits, 
but as expressed by himself, it was 

St ruck off in the absence of the com- 
plainant,” on the day fixed for trial. It 
is obvious that the oaee did not reach 
that stage which entitled him to pro- 
nounce an opinion as to the guilt or 
innocence of ihe accused. I am, therefore, 
inclined to think that the order of the 
26th May 1900 is not a judgment within 
the meauui|i; of aec. 369 of the Code ; 
and that bt^ing so, the Magistrate was 
entitled to alter or review it, as he did 
by bis order of the 26th of June of the 
same year. 

The view that I have just expressed 
would be sufficient to dispose of the 
reference before us, but as^ already men- 
tioned the question referred to the Full 
Bench is a larger question, and refers 
generally to all warrant-cases, in which 
tiie accused has been discharged j and 


the arguments addressed to us have been 
rather upon that larger question ; and as 
the learned Chief Justice has expressed 
his views upon it 1 feel it incumbent 
upon me to state what my views on the 
subject are and I proceed to do so 
shortly. 

I have already referred to the section 
of the Code which lays down that a 
judgment of a Criminal Court if once 
pronounced cannot be altered or re- 
viewed ; and I have also tried to explain 
in what cases the order of a Magistrate 
would be a judgment. Take the case 
of an order under sec. 203 which pro- 
vides — 

*‘The Magistrate before whom a com- 
plaint is made, or lo whom it has been 
transferred, may dismiss the complaint, 
if, after examining the complainant and 
considering the result of the investiga- 
tion (if any) made under sec. 202, there 
is in bis judgment no sufficient ground 
for proceeding. In such a case he shall 
briffly record bis reascns for so doing,” 

The Magistrate in such a case has to 
give reasons for bis order dismissing the 
complaint. In like manner, in making 
an order under sec. 253 discharging the 
accused after examining the complainant, 
or after taking such evidence that may 
be produced in support of the prosecu- 
tion, he has to record his reasons. Such 
an ordedr would, in my opinion, be a 
judgment. Sec. 370 of the Code, as 
applicable to a Presidency Magistrate, 
though in terms does not lay down that 
the reasons for making an order of dis- 
charge should be recorded, yet I take 
it that it is to be read with the other 
sections to which I have just referred ; 
and in this view of the matter, 1 ahould 
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H^Jnk that', , when after examining the 
complaint or taking certain evi- 

dence, however incomplete such evi- 
dence may be, the Magistrate exercises 
his judgment upon the merits of the 
complainant, and makes an order of dis- 
charge, it is a judgment, which under 
sec 369 cannot be reviewed or altered by 
himself. 

But it has been said that sec. 367 of 
the Code, as applicable to Provincial 
Criminal Courts, does not speak of an 
order of discharge, but only of conviction 
and acquittal. And therefore such an 
order, though containing the reasons for 
making it, is not a judgment. I am 
unable to ’ accede to this view j for it 
seems to me that the first paragraph of 
that section is applicable to all orders 
which are passed after a Criminal Court 
exercises its judgmeflt upon the merits of 
the complaint, though no doubt the 
following paragraphs speak of conviction 
or acquittal. But, however that may b<*, 
the argument that may be drawn from 
the wording of this section is hardly 
applicable to a judgment as referred to in 
sec. 370. 

But it is said that the discharge of 
the accused being not an acquittal, and 
there being nothing in the Code of 
Criminal Procedure prohibiting the 
Magistrate from entertaining a^ fresh 
complaint, either upon the *Bame facts, 
or upon additional facts, he is competent 
to take fresh cognizance of the case. So 
far as this particular Argument bears 
upon the present case, it cannot be 
applicable ; for the simple reason that 
the application that was made to the 
Magistrate after the complaint was dis- 
missed was simply for a revival and not 


a fresh oomplahr . But ptrh un this is 
rather a teoluilcal vie^r of ti!^‘ maaer. I 
therefore pass on to tho (juv^tior of the 
general applicability of the a*Grament. 

Referring to sec. 87 of th • Presidency 
Magistrate's Act IV of 1877, which was 
repealed by the Criminal Prnt^»^rj*ire Code 
of 1882, I find that a provlf'io.t **lm‘lar to 
sec. 259 of the present C de was con- 
tained* in It. Explanation I of that 
section provides — 

“The absence of the complainant, 
except when the offence may lawfully be 
compounded, shall not bo deemed sufifi- 
ciont ground for a dischage, if there 
appear other evidence of a nature ren- 
dering a trial desirable. " And then 
Explanation II laid down : — “ A discharge 
is not equivalent to an acquittal, and 
does not bar the revival of a prosecu- 
tion for the same offence." The words in 
Explanation II “and does not bar the 
revival of a prosecution for the same 
offence ” have not been Incorporated in the 
present Code, and all we have in it is 
that the discharge of the accused does not 
operate as an acquittal. I may further 
refer to the 2ud paragraph of sec. 32 of 
the same Act, which is analogous to sec. 
203 of the present Code, with this differ- 
ence that in that paragraph there was 
an express provision for a revival after 
dismissal, whereas there is no such provi- 
sion in the present law. What do these 
omissions, to which I have just referred, 
indicate ? Do not they indicate that the 
Legislature intended that the Magis- 
trate, when once he has discharged the 
accused, should not have, on his own 
authority, the power to revive a oom- 
plaint ^or take fresh oognizanoo of it 1 
On the other baud, instead of any pro- 
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vision like that which was contained In 
the Act of 1877, we have in Chap. 
XXXII of the present Code secs, 435 
to 439, which give the superior criminal 
authority, including the High Court, 
the power to set aside an order of 
discharge improperly made by a Magis- 
trate, and to order further inquiry. It 
is however said that secs. 436 and 437 
do not apply to Presidency Maghtrates 
[see the observations of the learned 
Chief Justice in Empie^s v. Dole Gohind 
Dass (1)] ; but conceding that this is so, 
there can be, I think, no doubt that 
secs. 435 and 439 are applicable, and 
they confer upon the High Court the 
power of sending for the record of any 
inferior tribunal, and reversing the order 
of the Magistrate, including the power 
of ordering a further Inquiry in the case 
of an improper discharge. And this was 
the view that was adopted In respect 
to an order made by a Provincial Magis- 
trate in the Full Bench case of Haridas 
Sanyal (4), It will be observed that the 
said Chap. XXXII refers to Presidency 
Magistrates, as also to Provincial Magis- 
trates, and though it may be said that 
sec. 435 does not in terms refer to Pre- 
sidency Magistrates, yet the words ** any 
inferior Criminal Court ” would include 
a Presidency M-aglstrate’s Court, and the 
High Court is by the termti of sec. 439, 
read with sec. 423 of the Code, empower- 
ed to set aside the order of discharge, 
and direct a further inquiry. I am here 
confronted by certain observations of Sir 
Henry Prinsep and Hill, JJ., in the case 
of Chmroohalla Dahee (9), where, in re- 

(1) 6 C. W. N. 169 (1900). 

(4) I. L. R. 16 Cal. 608 (1888). 

(9) 3 C. W, N. 601 (1899). 


ferring to the powers of the High Court 
under sec. 439, read with sec. 423, they 
stated that the latter section " does not 
enable a Court of Appeal to direct that 
further enquiry be made into a case in 
which an order of discharge or dismissal 
may have been passed. Sec. 423 confers 
a power to direct a further enquiry, only 
in respect of a case of an appeal from an 
order of acquittal, and that the power is 
so limited is shewn by an express enact- 
ment in sec. 437 to provide for such orders 
being passed. ” To this I need only say 
that this view is opposed to the decision 
of the Full Bench in the case of Hari^ 
dae Sanyal (4), to which I have already 
referred. I shall only quote here a few 
lines bearing upon this point. Wilson, J., 
in delivering the judgment of the 
majority of the Court, says, ** thirdly, 
though I am inclined to agree with the 
contention urged before us that the 
mention of the High Court in sec. 437 
was not strictly necessary, and that, if 
it had not been mentioned, it would 
have had, under secs. 435 and 439, the 
same powers which are here expressly 
given to it, still I think the mention of 
the three tribunals together, the High 
Court, the Court of Session, and the 
District Magistrate, tends to show that 
the Legislature intended them to have 
the same power with regard to the matter 
dealt with in the section.” If these 
sections to which I have just referred 
were intended only to. apply to the 
Provincial Magistracy, it is to my mind 
simply incomprehensible, why the Legis- 
lature, while they omitted In the present 
Code the reservation in favour of a 
revival as embodied in Explanation II 

(4) I, L. R 15 Cal. 608 (1888). 
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of see. 87 of Aot IV of 1877, and In 
860 . 32, para. 2 of the same Aot and 
made distinot provisions in secs. 435 
to 439 for setting aside an improper 
order of discharge by a Magistrate, 
should have made no such provision 
aa regards orders made by Presidency 
Magistrates. And in this connection, 
I may refer to secs. 147 and 215 of the 
Code of 1872, which contained provisions 
similar to Explanation II of secs. 87 and 32 
of the Presidency Magistrate’s Act, viz., 
that the dismiesal of a complaint or the 
discharge of the accused shall not prevent 
subsequent proceedings, which proviso 
has also been omitted in the correspond- 
ing secs. 203 and 403 of the present 
Code. It seems to me obvious therefore 
that both the Presidency Magistrates, 
and the Provincial Magistrates have, 
under the Code of 1882, been placed 
on the same footing, and the omission 
of the provisions as contained in both 
the Presidency Magistrate’s Aot, and the 
Code of 1872, just referred to, is signi- 
ficant as indicating the intention of the 
Legislature to take away from Magistrates 
the power which they hitherto possessed 
of reviving on their own authority, a 
complaint which has once been dismissed, 
or where the accused has been discharg- 
ed. It has been repeatedly hel({ in this 
Court that, after an order of discharge 
has been made by a Provincial Magis- 
trate, It is not open to him to reopen the 
proceeding without an order of a superior 
authority, and this has beeif held by not 
less an authority than Sir Henry Prinsep. 
In the ease of Opoorba Ooomar Sett v. 
Probodh •Kumarp Dasai (3), that learned 
Judge referring to Mofussll Magistrates, 

(8) 1 0. W. N. 49 (1891), 


expressed himself in these terms '*no 
doubt the power to reopen criminal 
proceedings after an order of discharge 
is not open to every Magistrate unless 
an order from some superior authority 
is passed directing further inquiry or 
commitment. To the same effect Is the 
case of NilRiUinSen (10) as also the 
case of Komal Chunder Pal v, Oour 

a 

Chand Audhikari (11). These two latter 
cases have been quoted with approval by 
the Allahabad High Court In the recent 
case of Empre^a v. Adam Khan (12), 
And I would also refer in this connection 
to a case in the Madras High Court 
reported In Weir’s Law of Offences and 
Criminal Procedure, page 874. 

If then what has been repeatedly 
held in this Court as to the want of 
authority In the Provincial Magistrate’s 
reopening proceedings after an order of 
discharge has been made, be correot. It 
Is to my mind impossible to bold (argu- 
ing by analogy) that a Presidency Magis- 
trate in similar circumstances, is posses- 
sed of that authority. 

Then is there anything in the Code 
itself to favour the view that has been 
propounded on the other side % The Code 
of Criminal Procedure is but an enabling 
Aot (see e.g., sec. 5} ; *and it seems to me 
that, before such an authority as Is 
claimed for a Presidency Magistrate is 
held to exist, it must be shown that there 
is express provision in the Code giving 
him that authority. 

There may not be any express prch 
vision in the Code that the dismissal of 

(10) 1 0. W. N. 57 ; s. c. I. L. R, 
23 Oal. 983 (1896). 

(11) 1. L. R. 24 Cal. 286 (1897). 

(12) 1, L, E. 22 All. 106 (1899). 
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eom plaint shall be a bar to a fresh com- 
plaint being entertair.o^ so long as the 
order of dismissal remains unreversed ; 
but on the other hand, as Banerjee, J., 
has observed In the case of Nil Natan Sen 
(10), *Hhere Is no express provision to 
the contrary, not even such as there was 
In sec. 147 of the former Code, ” while 
sees, 435 to 439 of the Code authorize 
the superior criminal authority to revise 
the order of dismissal, and to direct a 
further inquiry. I do not desire to im- 
port anything in the Code which does 
not exist there ; but I do say, what is 
there in the Code which authorizes a 
Magistrate, when once he has dismissed 
a complaint or discharged an accused to 
reopen proceedings, either on the same 
complaint, or on a fresh complaint ? 
Secs. 190 and 252 of the Code, no doubt, 
authorize a Magistrate to take cognizance 
of an offence in one of three ways, and 
to investigate the same ; but these sec- 
tions! with all deference to the contrary 
opinion that has been expressed, can only 
refer to one and the same complaint, 
Md to tha same set of facts presented 
to the Magistrate at the time of the 
initiation pf proceedings ; otherwise the 
OQOnspd would be in peril pf being pro- 
•icuted upon the 'seme factsi first of all, 
under a eomplaint, then upon a polioe- 
icportf and lastly upon the Magistrate’s 
tmn Initiation provided only there has 
boan no acquittal on the charge. The 
mischief of such a course was pointed 
out in the case of Moheeh Uietree (13), 
wbffP the aeonsed was prosecuted three 
times for the same offence under the 

(10) 1 C. W. N. 57 ; s. c. L L. R. 

28 Cal. 968 (1896). 

(18) L L a. I Cal. 282 (I8f 0), 


old Code. And I think it is not unreason- 
able to suppose that, having regard to 
the mischief that sometimes arose under 
the old Code, the Legislature took away 
from the Magistrates the power they 
possessed of reviving proceedings after 
a discharge, on their own authority. 

But it is said that an order of dis* 
charge being not an acquittal, there is 
nothing to aUer or set aside ; and there- 
fore a Magistrate is competent to take 
cognizance of the same matter notwith- 
st-anding the provisions of sec. 369. No 
doubt, such an order is not an acquittal, 
and does not bar subsequent proceedings 
— but supposing that the reviving of pro- 
ceedings, after an order of discharge, is 
not practically to alter or set aside the 
previous order, the question yet arises 
whether the Magistrate could do so on 
his own authority-^ and whether, so far 
as he is concerned, he is empowered to 
take further proceedings in respect of 
the same matter, without the orders of a 
superior Court. 

The learned Chief Justice, in his judg- 
ment in the case of Qmtn-Empvtee v. 
Dole Gohind Daee (1), has, in support of 
the view he expressed therein, relied 
upon among other matters, which 1 have 
already discussed, to three oases, and 
which 1 now proceed to notice. 

The first case Is of Hari Singh v. 
Danith Mahomed (5). That was a case 
under the Code of 1872, which authoris- 
ed, as I have already stated, the revival 
of prooeedid(gs after a discharge (see 
sec. 215, Expit II, and sec. 147). More- 
over, In that particular case, It was the 
District Magistrate who directed fresh 


(1) 1 O. W. N. 109 (1900). 
(5) 80 W. R. 40 (1178). 
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prooeediogs being taken after an order of 
dieoharge made by a Subordinate Magis- 
trate! and it was held by Couch! C. J., 
that he had authority to do this. The 
same power exists also in the present Code, 
and the case therefore, in my opinion, * 
does not help us in the decision of the 
point at issue in the present reference. 

The next case is that of Empress v. 
Donnelly (2). This was also a case under 
the Code of 1872, which as I have already 
noticed! expressly authorized the insti- 
tution of fresh proceedings. The learned 
Judges, however, drew a distinction, 
which is of importance, in the considera- 
tion of the question now raised before 
us, vix,^ that a District} Magistrate cannot 
direct the revival, by his own authority, 
of a case in which there has been a die- 
charge, where there is no further evidence 
forthcoming. Und^r the present Code, 
however, as expounded by the majority 
of the Court in the case of Uarid'is 
Sanyal (4), there is a power given to 
the District Magistrate of directing a 
further enquiry upon the same facts. 

The last case is of Queen v. Poran (14). 
That case, no doubt, is authority for the 
proposition that a Magistrate, after an 
order of dismissal under sec. 203, is 
not precluded from entertaining again 
the complaint upon the same state of 
facts. But this, 1 may observe, is against 
the current of rulings in this Court, where 
it has been held that this could only be 
done under the orders of a superior 
authority. • 

The only other case that I need notice 
is the case of Oirish Chandra Roy (16). 

(2) I. L. R. 2 Cal. 405 (1877). 

’(4) I. L. R. 16 Cal. 608 (1888). 

(14) 1. L. H. 9 All. 85 (1886). 

(15) 1 0. W. N. 870 (1897k 


In that case the accused had been die* 
charged by an Honorary Magistrate, and 
subsequently one of the stipendiary 
Magistrates upon an application being 
made to him, ordered a revival of the 
case. And 1 held that this was, in effect, 
dealing by one Magistrate with the order 
of another Magistrate of co-ordinate 
jurisdiction, as if he were an appellate 
authority and that this he was not eni^ 
powered to do. The learned Chief Justice, 
I observe, in the case of Empress V« 
Dole Oohind Dass (1) expressed his die* 
sent, both from my reasoning and the 
couoluslon I arrived at in that case. He 
was of opinion that under sec. 252 ol 
the Code, the Magistrate was bound to 
hear the case upon the fresh complaint 
made to him, and that there was nothing 
in the Procedure Code to preclude him 
from so doing. In the earlier part of my 
judgment I have dicussed this particular 
point, and 1 need not therefore repeat 
here what I have already said. I may, 
however, In this connection, refer to the 
recent case of Queen v. Adam Khan{\2)^ 
decided by the Allahabad Court (Blair 
and Burkitt, JJ.), where precisely the 
same view, which 1 expressed, has been 
approved of and adopted. The learned 
J udges observed ; — ^ 

We think it utterly contrary to 
sound principles that one Magistrate of 
co-ordinate jurisdiction should. In effect 
and substance, deal with, as If it were 
an appeal or a matter for revision, a 
complaint which had already been dis^ 
missed by^a competent tribunal of co- 
ordinate authority, 

For all these reasons I should answer 

(l) 5C.W.N. 69 (1900). 

(11) 1. Li R. 22 All. 196 (1899). 
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the general question referred to the Full 
Bench in the negative subject, of course, 
to the reservation as indicated in the 
early part of my judgment. And this is 
the view that was adopted by no less than 
six Judges of this Court, including the 
two Judges who have referred this case. 

Hill, J. — I think that this reference 
should be answered in the manner pro- 
posed by my Lord, and I have little to 
add. Confining myself to the question 
arising out of the proceedings before the 
Magistrate, the case of Opoorda Kumar 
Sett V. Pi 0 ^ 0 1h Kumaiy Dassi (3) was, I 
think, rightly decided and ought to be 
followed. It would amount virtually to 
a rtiucHo ad ahiurdum, were it to be 
held that if the complainant had re* 
newed his complaint, after the order of 
discharge had been made, the Magistrate 
might have proceeded with the prose* 
cution, notwithstanding that order, as 
there can be no doubt he might have 
done [see the judgment of the Chief 
Justice in the case of Empress v. Dole 
Gobind Dass (1)], but that he was pre- 
cluded by that order, which, it is to be 
observed, was not made on the merits, 
and was an altogether illegal order, 
from taking further action in conse- 
quence of the circumstances that the 
complaint was not formally repeated 
by the complainant. The jurisdiction, 
moreover, does not rest exclusively on 
complaint. See the remarks of Mark- 
by, J*, in the case of Empress v. Donnelly 
( 2 ), which were accepted in principle by 
Mr. Justice Frinsep. 

I may add that the case of Damini 

(1) 5 C. W. N. 169 (1900). 

(2) I. L. R. 2 Cal. 405 (1877). 

C5) 1 C. W. N. 49 (1893), 


Dassi V. Hurry Mohun Mukerjee (16) to 
the decision of which I was a party 
proceeded so far as I was concerned on 
what I conceived to be the practice of 
the Court rather than upon principle. 
None of the oases bearing upon the 
question now before us were cited. The 
decision cannot, I think, be sustained. 

Sale, J. — I also agree in the answer 
proposed to be made in the reference by 
the Chief Justice and for the reasons 
stated in his judgment. It seems to me 
that under the Criminal Procedure Code 
an order of discharge in a warrant- 
case is no bar to further proceedings on 
the same charge and that this is so 
irrespective of the circumstances under 
which the order of discharge was made* 

IIarington, j. — I agree that the ques- 
tion propounded to us ought to be 
answered in the terms stated by my Lord. 
The answer depends on whether the order 
of discharge Is a ** judgment, ” or not j 
and though there is no definition that 
I can find of what constitutes ‘^judg- 
ment” ; there is. In sec. 29 of the Penal 
Code, a definition of what constitutes 
a Judge, who is defined as every person 
who is empowered by law to give, in 
any legal proceeding, civil or criminal, 
a definitive judgment, or a judgment 
which, if .not appealed against, would be 
definitive, or a judgment which, if con- 
firmed by some other authority, would 
be definitive, or who is one of a body of 
persons, which body of persons is em- 
powered by law to give such a judg- 
ment ; and, amongst the illustrations, 
It is pointed out that a Magistrate 
exercising jurisdiction in respect of a 
charge on which he has power to sen- 


(16) 4 0. W. N. 46(1898) 
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touce to fine or iniprisoiimont, with or 
without appeal, is a Judge* In this 
case it appears to nio that at the stage 
of the proceedings at which this charge 
was dismissed, the Magistrate could not 
be accurately described as a Judge, be- 
cause he had not, at that stage of the 
proceedings, jurisdiction to pass a sentence 
of fine or imprisonment. All that he 
had jurisdiction to do was this ; if no 
X^rimd facie case was made, he was 
entitled to disch.argc the accused ; if, on 
the other hand, a primd facie case was 
made out, he was called upon to deter- 
mine whether if a clfarge were framed 
on the facts disclosed he could inflict an 
adequate punishment and if he could, he 
was hohn<l to frame a charge under 
sec. 254 of the Code of Criminal Proce- 
dure, and call upon the accused to plead 
to that charge and •tlien proceed to try 
it. In ray opinion, until the charge had 
been framed and the accused called upon 
to plead to it, the Magistrate could not 
accurately be described as a Judge and 
any order that he made previous to the 
framing of the charge could not be 
described as “judgment.^’ For that 
reason I think that the order of discharge 
was not a judgthent. And, indeed, it is 
difficult tb understand how in proceedings 
under Ch. XXI of the Criminal Proce- 
dure Code an order of discharge could be 
called a judgment, when at the time it 
was made no charge had been framed on 
which a “judgment” could be passed, 
and the accused had not been called 
upon to plead. It could under no cir- 
cumstances be “definitive” for it does 
not operate as an acquittal under sec. 403 
of the Code of Criminal Procedure. 
That section shows what constitutes a 
definitive judgment in a criminal case. 
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There is only one other point on which 
I desire to add an observation, ai>d that 
is this ; it was open to arguijfient that 
when the Magistrate had passed the 
order of discharge, he became fimctm 
officio^ and therefore was unable to re- 
liear the case without a fresh complaint 
or information. As to this, 1 desire to 
say that that question is not the ques- 
tion referred to us ; and, in tliis parti- 
cular ease, it is clear that the Magistrate 
had not discharged the dtilies which 
were imposed on. him by sec. 252 of the 
Corlc of Criminal Procedure, and, there- 
fore, he could not bo said to be/unc^tw 
officio, and moreover there is nothing to 
show that, when the parties appeared 
before him, on the 2Gth of June, when 
the case was re heard and a fresh sum- 
mons issued, the conditions requisite for 
initiating proceedings W'ero not fulfilled 
and the Magistrate therefore was not 
empowered to take cognizance of the 
case under secs, 190 and 200 of the 
Code of Criminal Procedure. 

For the reasons I have given, I agree 
in thinking that the answer which should 
be given to this question should be the 
answer stated by my Lord. 

Brett, J.— I would answer the ques- 
tion referred to us in the manner sug- 
gested by the learned Chief Justice for 
the reasons given by him in the case of 
EmprcBB V, Dole Gobind (1), and in his 
judgment just delivered with which I 
agree. I agree with the broad principle 
therein laid down that when a &Iagis- 
irate is emjpowered by law to entertain 
a complaint he should exercise that 
power unless there is any bar to prevent 
his doing so. Sec. 190, C. Cr. P., gives 

(1) 5 C, W. N. 169 (1900), 
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that power to all Presidency Magistrates, This was a rule obtained by the deoree- 


and an order of discharge cannot operate 
as a bar^ to the exercise of that power 
(see sec. 403, Cr. P. C.). Nor can the 
provisions of sec. 435 or 439, Cr. P. C., 
which are enabling sections operate to 
limit the powers given to a Presidency 
Magistrate otherwise under the law. 

H. P. C. Rule discharged. 

[CIVIL REVISIONAL JURISDICTION.] 
Fall Bench. 

Rule No. 1217 of 1900. 
Maclean, C. J. Amhija Lal Bose, 
Prinskp, J. Decree-holder, 

Banerjee, j. Petitioner, 

Ameer Alt, J. 

Rampini, j. Nbmat Chand Mukho- 
1 901. I PAUHYA and anr., Claira- 

13, February. ants. Opposite Party. 

Bengal Tenancy Act ( VI 11 of sec. 

2 ^ 0 — Civil Procedure Code (Act JlIV of 18S2\ 
sec. ^8 — Claim adverse to the. tenure or hold- 
ing, if maintainable^ v^ken attached in exe- 
cution of a decree jor arrears of rent. 

Held by the Full Bench (Banebjee, J., 
dissenting )" — That sec. 170 of the Bengal 
Tenancy Act bars a claim under sec. 278^ 

^ P. C., to a tenure or holding attached 
in execution of a decree for arrears due 
thereon^ in all case^ and, the operation is 
not confined merely to claims to the tenure 
or holding hut extends to claims based on 
the ground that the property claimed does 
not form part of^the tenure or holding 
attached. 

Jagabundhu Chattopadhta V. Dkknu 
Pal (1) overruled. % 

Makbul Ahmed v. Rakhal Das Ha era 
(2) approved of, 

0) 4C. W.N. 784 (1887). 

(2) 4 C. W. N. 782 (1900). 


holder against the order of Babu Sarat 
Chandra Pal, Munsif of Baruipur, dated 
tho 21st of April 1900. 

The Petitioner obtained a decree for 
arrears of rent against one Pitambar 
Chakravarti and in execution of the same 
attached the defaulting tenure whereupon 
the opposite party preferred a claim 
under sec. 278, C. P. 0., to the tenure 
attached. In the first Court a preli- 
minary objection was raised as to whether 
a claim could be preferred under sec. 278 
to a tenure attached in execution of a 
decree for arrears of rent. The Court 
held that the claimants claimed under ai^ 
adverse title to tlio tenure and decided 
the question in favour of the claimants 
and relied upon the case of Jagahimdhu 
Chaftopadkya v. Deenu Pal {\) (Civil Ride 
No. 1370 of 1886).' 

The decree-holder made an application 
under sec. 622, C. P. C., and obtained 
the present rule. 

It was contended on behalf of the 
decree-holder that under sec. 170 of the 
Bengal Tenancy Act the provisional , of 
sec. 278, C. P. C., are excluded and de- 
clared not to be applicable to proceedings 
in execution of rent-decrees, and that the 
recent case of Mahhul Ahmed '9. Rahhal 
Das Ifazrd (2) (Civil Rule No, 201 of 
1900, decided by Rampini and Pratt, JJ.), 
was in favour of this contention ; and 
that this case being in conflict with the 
case of Jagabundhu Chattopadhya v. 
Deenu Pal (1) the question should be 
referred to a Full Bench. 

Rule I of Ch. V of the High Court 

(1) 4 C. W. N. 784 (1887). 

(2) 4 C. W, N. 782 (1900). 
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Buies on its Appellate Side was also 
referred to. 

It was contended that although the 
oases of Makbul Ahmed v. Eakhal Dae 
Hazra and Jagahandhu Chattopadhya 
V. Deenu Pal had not been reported, yet, 
in view of the conflict, the question should 
be referred to a Full Bench under Rule 1 
of Ch. V of the High Court Rules,* 

Maclean, C, J., and Banerjee^ J., who 
heard the rule, referred it to the Full 
Bench. The following is the order of 
reference: — 

In this rule the first question -that 
arises for decision is — 

^ Whether sec. 170 of the Bengal 
Tenancy Act bars a claim under sec. 278 
of the Code of Civil Procedure to a 
tenure or holding attached in execution 
of a decree for arrears due thereon, in all 
cases, or whether the operation is con- 
fined to claims to the tenure or hold- 
ing and does not extend to claims based 
on the ground that the property claimed 
does not form part of the tenure or hold- 
ing attached. 

Upon that question there is a clear 
conflict between the decisions of this 
Court in the cases of Jagahandhu Chatio- 
padhya v. Deenu Pal (1) and Makbul 
Ahmed and others v. Rakhal Das 
Hazra (2). 

The question must, therefore, be refer- 
red to a Full Bench for determination, 
and as the question arises in a rule, the 
whole case must be so referred. 

(1) 4 G. W. N. 784 (1887). 

(2) 4 C. W. N. 782 (1900). 

* These cases have since been reported at 
4 €. W. N* pp. 732 and 734. See on this point 
Muhfmed Ali v. Mir Nazar ^ 6 0. W. N., p. 
82 e.— E d. 


Sabu Bankim Chimder Sen for the 
Petitioner. 

Babu Sarat Chandra Roy Qhowdhry 
for the Opposite Party. 

The Judgments op the Court were as 
follows : — 

Maclean, C. J. — The question submit- , 
ted for our consideration is, whether 
sec. 3,70 of the Bengal Tenancy Act bars 
a claim under sec. 278 of the Code of 
Civil Procedure to a tenure or holding 
attached in execution of a decree for 
arrears due thereon, in all oases, or 
whether the operation is confined [^to 
claims to the tenure or holding and does 
not extend to claims based on the ground 
that the property claimed does no^ form 
part of the tenure or holding attached. 

There are, as has been pointed out in 
the reference, two conflicting decisions 
upon the point, the one Jagahandhu 
Chattopadhya v. Deenu Pal (1) and the 
other Makbul Ahmed v, Rakhal Das 
Hazra (2). 

The question is no^ free from difliculty 
and the answer is dependent upon the 
true construction of sec. 170 of the 
Bengal Tenancy Act, sub-sec. 1, which 
is in these terms : — “Secs. 278 to 283 
(both inclusive) of the Code of Civil 
Procedure, shall not apply to a tenure 
or holding attached in execution dSf a 
decree for arrears of rent clue thereon. ” 
What is meant by the words, “shall not 
apply to a tenure or holding attached in 
execution of a decree for arrears of rent 
due thereon?" The person making a 
claim or raising an objection under 
sec. 278 is entitled in the first instance 
to prefer such claim or objection, and the 

(1) 4 C. W. N. 734 (1887). 

(2) 4 C. W. N. 732 (1900). 
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oiiua then lies upon the other side tb 
show that sec. 170 is a bar to the further 
prosecution of that claim. He must 
show ftiat the tenure or holding has been 
attached in execution of a decree for 
arrears due thereon. But if he produces 
the decree under which he is proceeding 
in execution and that decree upon the 
face of it shows that it is a decree for 
arrears of rent due upon the tenure or 
holding attached in execution of the 
decree, it seems to me that he has suffi- 
ciently ^discharged such onus, and that 
the Court ought not to proceed further 
with the investigation of the claim under 
sec. 278 ; otherwise this somewhat extra- 
ordinary result would ensue, viz.^ a long 
and possibly intricate enquiry under 
sec. 278 not for the purpose of investi- 
gating the claim or objection under that 
section,, but with the preliminary object 
of ascertaining whether sec. 170 was or 
was not a bar to the proceeding under 
sec. 278. If that were so in the majority 
of, if not in all, cases, sec. 17Q would 
become almost a dead letter and I feel 
much hesitancy iii placing such a con- 
struction upon sec. 170 as would tend to 
80 abortive a result. In other words the 
claim or objection under sec. 278 would 
in effect be investigated under color of 
the preiimuiary enquiry whether or not 
th#decicc was one for arrears due on the 
Lcniire or holding attached. This, to my 
mind, is not what the Legislature intend- 
ed by sec. 170. 

Upon these grounds I answer the ques- 
tion referred by saying that 170 of 

the T.^’naucy Act does bar a claim under 
sec. 278 of the Code to a tenure or 
holding attached in execution of a decree 
for arrears of rent due thereon in all 


cases where it is shown that the deoreo 
was one for such arrears, and I answer 
the alternative question in the negative. 

The result will be that the rule will 
be made absolute with costs including 
the costa of this reference, the hearing 
fee being fixed at three gold mohurs for 
both hearings. 

Prinsbp, J, — I am of the same opinion. 
1 merely wish to add that I believe that 
this point has arisen in several unreport- 
ed cases before me in which judgment 
has been delivered in the way in which 
My Lord the Chief Justice proposes to 
answer this reference to the Full Bench. 
1 do not recollect a single instance in 
whiclv the correctness of this view of the 
law has been impugned. This can cause 
no injustice to a party placed in the 
positron of the Petitioner in this matter, 
for there are other remedies provided 
by the law which would equally enable 
him to maintain his possession or be re- 
stored to his possessioit notwithstanding 
what may be a fraudulent decree con- 
ferring a right to poBsession of the land. 

Banerjee, J. — 1 regret very much that 
1 am unable to agree with my |earued 
colleagues in this case. The question 
referred to us for decision is, ^whether 
sec. 170 of the Bengal Tenancy Act bars 
aclairn^under sec. 278 of the Code of 
Civil Procedure to a tenure or holding 
attaabed in execution of a decree for 
arrears due thereon, in all oases, or 
whether its operation is confined to 
claims to the (enure or holding and does 
not extend to claims based on the ground 
that the property claimed does not form 
part of the tenure or holding attached. 
And the necessity for this reference to a 
Full Bench arose from the fact of there 
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being a conflict of decisions upon the 
point between the cases of Jagabandhu 
Chattopadhya v. Deenu Pal (1) and 
MaJkhul Ahvned v, Kahhal Das jfiTajjr a(2). 

The determination of this question 
depends upon the language of sec. 170 
•Of the Bengal Tenancy Act, and this is 
what sub-sec. 1 of that section says : — 

Secs. 278 to 283 (both inclusive) of the 
Code of Civil Procedure shall not apply 
to a tenure or holding attached in exe- 
cution of a decree for arrears due there- 
on. The section thus bars the applica- 
tion of secs. 278 to 283 of the Code of 
Civil Procedure to certain classes of 
cases, namel}^ those in which the tenure 
or holding is attached in execution of a 
decree for arrears due thereon. Upon a 
claim under sec. 278 of the Code of Civil 
Procedure being pjeferred, it, therefore, 
lies upon the party opposing the claim 
to show that the claim is barred by 
sec. 170. He can show that by showing 
that, upon the claimant’s own case^ 
sec. 170 applies to it, and bars the appU-^ 
cation of sec. 278. That will be the 
case where the claim is of this nature, 
namely, that the claimant admits that 
the tenure or holding attached is held 
under the decree-holder, that arrears of 
rent are due thereon and that the decree 
is in respect of such arrears, \>ut con- 
tends that the decree ought not ^to be 
allowed to be executed by the attachment 
and sale of the tenure, because it was 
obtained against a wrong person, that the 
claimant was the person entitled to the 
tenure or holding and that, unless and 
until the landlord sues him and obtains 
a decree against him, the tenure or hold- 

(1) 4 0. W. N. 784(1887). 

(2) 4 C. W. N. 732 (1900). 


ing cannot be sold. . Where that is the 
nature of the claim, sec. 170 will bar 
the claim upon the claimant’s own case. 
But where the olaim is of this nature, 
namely, that the tenure or holding at- 
tached, or rather I should say the land 
said to constitute the tenure or holding 
attached, was not held by the claimant 
^incjer the decree-holder, but was held 
by him under an independent right, and 
that the decree for arrears Is, consequent- 
ly, not a decree for arrears due»in respect 
of such land, there the decree-holder 
cannot say that, upon the claimant’s own 
showing, sec. 170 is a bar to the claim 
being entertained. Nor can it be said 
that the case is one of a tenure or hold,- 
ing attached in execution of a decree for 
arrears due thereon, as the decree sotight 
to be enforced would go to 8l|§w. For 
that wo\ild be so only as between the 
decree-holder and the judgment-debtor. 
If the claimant is to be treated a.s a 
party to the proceedings, and if the 
order rejecting the claim on the ground 
of sec. 170 of the Bengal Tenancy Act 
being a bar to it, is to be made in his 
presence, he must be allowed to say that 
the decree itself cannot be decisive of 
the question. For, if that be so, it would 
make the decree-holSer in many cases, 
and the decree-holder and judgment- 
debtor acting in concert in all oases, the 
arbiter of the question. A decree-hokler, 
with the view of defrauding a party of 
his land, may, in collusion with a tenant, 
or an alleged tenant, aver, in his plaint, 
in a suit fbr arrears of rent, that the 
atrears are due in respect of a tenure or 
holding comprising such land, and he 
may obtain a decree in a suit so brought ; 
and, then, if the view contended for by 
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the other side be correct, the third party, 
whose property has in this fraudulent 
manner been included in the tenure or 
holding will be deprived of the summary 
remedy provided by sec. 278 of the Code 
of Civil Procedure, without having any 
opportunity of showing that the decree 
was not for arrears really due in respect 
of the property attached. The decree, 
therefore, cannot, in my opinioir, be 
treated as settfing the question. The 
question must be determined in the pre- 
sence ofHhe claimant, and, if necessary, 
upon evidence. No doubt, this would 
be open to the objection that, in deter- 
mining whether a claimant is barred 
under sec. 170 'of the Tenancy Act, a 
preliminary enquiry will have to be gone 
into ; but such preliminary enquiry may 
have to be gone into for the purpose of 
determiiiing whether the preliminary 
objection ought to prevail, unless it can" 
be shown that upon the very case of the 
party, against whom the objection is 
taken, the objection should succeed. It 
may also be said, on the other side, 
that, if this view be correct, it would lead 
to the very investigation which sec. 170 
is intended to prevent, and that it would, 
after all, leave little scope for sub-sec. 1 
of sec. 170. But, as 1 understand the 
section, 1 do not think it would lead to 
any such anomalous results as these. 
The preliminary enquiry will be directed, 
not tovjjjards determining whether or not 
the claimant is entitled to the property, 
but towards determining whether the 
arrears, in respect of which the decree 

has been obtained, were due in respect 

* 

of the property attached. If that is 
made out, the claim will have to be 
at oncg rejected, without any further 


investigation as to the case put forward 
by the claimant. Nor will the view I 
take *make sec. 170 nugatory* As I 
have already observed, the object of that 
section, as I understand it, is to prevent 
any claim being advanced by a party who 
admits that the property attached con- 
stitutes a tenure or holding as alleged by 
the decree-holder, and that the decree is 
for arrears due thereon, and Whose only 
objection is, that such tenure or holding 
held under the decree-holder belongs not 
to the judgment-debtor, but to the 
claimant. It is to exclude claims in this 
class of cases that sec. 170 was enacted. 
That will appear also, from a reference 
to the old law on the subject, see. 63 of 
Act VIII (B. 0.) of 1869. Therefore 
the view 1 take is not only in accordance 
with the words of the section, butr is sup- 
ported also by a reference to the law on 
the subject as it stood before. 

Beferenoe was made to sec. 174 of the 
Bengal Tenancy Act, sijib-sec. 3, which 
provides that sec. 313 of the Code of 
Civil Procedure shall not apply to any 
sale of a tenure or holding under the 
Tenancy Act, as showing that tk^ Legis- 
lature intended to make several pruvi- 
sious of the Code of Civil Procedure^ 
inapplicable to the *httachmeut atid sale 
of a tenure or holding in execution of a 
decree for arrears of rent. I think that 
a reference to this provision rather tends 
to support an inference the other way. 
For it would not be reasonable to suppose 
that tike Legislature meant to increase 
the number of inoperative execution sales 
and thus enhance the risk of auction- 
purchasers by leaving open the, claims 
of parties against whom fraud might 
have been committed, without giving 
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them aii opportunity of coming under 
«ee. 278 of the Code and having their 
property released from attachment, when 
it debarred auction-purchasers from having 
any remedy under sec. 313 of the Code. 

Then it has been said that a claimant, 
situated as this claimant was, would 
suffer no injury by the sale of the tenure 
or holding, as his rights could not 
possibly pass by such a sale. I'hat is 
Tquite true ; but that would bo no reason 
why he should be deprived of the remedy 
under sec. 278, when other claimants 
of whom also the same thing might 
said are allowed the benefit of that 
remedy. 

For these reasons, I respectfully dissent 
from the view taken in the case of Mahhul 
Ahmed v. Rakhal Das Hazra (2) and 
agreeing with the decision in the case of 
Jogahundhn Chaitopadhya v. Deenu Pal 
(1)1 would answer the first branch of 
the question referred to the Full Beiicli 
in the negative, and the second branch 
of it in the affirmative. 

Amber Atj, J. — I am also of opinion, 
and for the reasons given by the learned 
Chief Justice, that sec. 170 of the 
Bengal Tenancy Act bars a claim under 
sec. 278 of the Code of Civil Procedure 
to a tenure or holding attached in 
execution of a decree for arrears due 
thereon. I only wish to add one , other 
ground in support of the view already 
expressed. When a landlord obtains" a 
decree against his tenant for arrears of 
rent due upon his alleged tenure or 
holding, the decree ’ is unquestionably 
binding ' upon the parties and on the 
tenure &c holding ; supposing that in the 

(1) 4 0. W. N. 734 (1887). 

(2) 4C. W. N. 782 (imi. 


course of the execution of that decree 
a third party comes forward and alleges 
that eitl»er in whole or in part he is 
entitled to that tenure or holding, as 
the case may be, his claim amounts to 
this that the property attached iu Ae- 
cution of the decree is not liable to such 
attachment, which brings the matter 
clearly under sec. 278 of the Cbde of 
Civil* Procedure. Now, if we refer to 
the provisions of sec. 170 of the Bengal 
Tenancy Act, we find that ^without any 
exception secs. 278 to 283 (botli inclu- 
sive) of the Code of Civil Procedure arc 
declared not to be applicable to a tenure 
or holding attached in execution of a 
decree for arrears due thereon. 1 said 
without exception, because whether the 
claim is adverse to the tenure or holding, 
or whether it is for the tenure or holding, 
all claims to the property attadlied on 
the ground that it was not liable to such 
attachment, which can only be put for- 
ward under sec. 278 of the Code, are 
excluded from the purview of the Court 
by sec. 170. To hold otherwise would 
be to open the dopr to the difficulties 
which, it must be taken, the Legislature 
intended to avoid, and to launch the 
holder of a decree for arrears of rent in 
a complicated enqiyry, the result of 
which may, after all, be wholly infruc- 
tuouB. The tenant against whom a 
decree for arrears of rent has been 
obtained may put forward a number of 
people to claim either in whole or in 
part the tenure or holding and thus 
prevent i\ye landlord from reaping the 
fruits of his decree. As regards sec. 63 
of Act VIII (B. C.) of 1869 to which 
reference was m^uje by the learned^ vakil 
for the opposite prty, I may Observe 
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that that section seems to strengthen 
the view I have expressed. The Legis- 
lature presumably, if not certainly, had 
that section before it. And still deli- 
berately proceeded to enact sub-sec. 1 
of sec, 170 of the present Tenancy Act 
barring in all cases claims under sec. 27 8 
of the Civil Procedure Code. 

ItAMriNi, J. — I concur in the views of 

• ■ 

the majority of the Judges constituting 
this Bench. 1 am of opinion that sec. 
170 of the Bengal Tenancy Act bars a 
claim under sec. 278 of the Code of 
Civil Procedure to a tenure or holding 
attached in execution of a decree for 
arrears due thereon in all cases, and that 
its operation is not confined to claims 
to the tenure or holding, but docs extend 
to claims based on the ground that the 
property attached does not form part 
of the teluire or holding attached. 

The determination of this question 
would seem to me to depend upon the 
construction of the provisions of sec. 278 
of the Code of Civil Procedure read in 
conjunction with those of sco. 170 of 
the Bengal Tenancy Act. Sec. 278 of 
the Code of Civil Procedure prescribes 
how a claim preferred to, or an objection 
made to the attachment of any property 
attached in executihn of a decree is to 
be investigated, and sec. 170 of the 
Bengal Tenancy Act provides that the 
provisions of sec. 278, amongst others, 
of the Civil Procedure Code shall not 
apply to a tenure or holding attached in 
execution of a decree for arrears djje 
thereon. The two sections Vhea thus 
read together would seem to me to imply 
that when a tenure or holding is attached 
in execution of a decree for arrears of 
rent due thereon, no third party Is to 


bo at liberty to prefer any claim of any 
kind or to intervene in any way in the 
proceedings in execution of a decree for 
arrears of rent. 

The same conclusion, 1 think, follows 
when the question is considered from 
another point of view, namely, as to 
whether a third party, who seeks to 
prefer a claim under sec. 278 of the 
Code to a tenure or holding, is an any 
way affected by the proceedings taken 
ill execution of a decree for arrears of 
rent. It seems to me“ that he is not. 
He is no party to the decree for arrears 
of rent ; lie is not afiected by it ; he can- 
not be affected in any way by any pro- 
ceedings taken by the landlord, the 
decree-holder, as against the tenant the 
judgment-debtor. The rent-decree and 
the proceedings taken in execution can- 
not make any quofition arising between 
the parties to that decree and a third- 
party, the claimant, res judicata^ 

Then, it is to be remembered that it 
is not of the essence of a tenure or hold* 
ing in this country that it should consist 
of any particular area of land situated 
within definite boundaries. A tenure or 
holding may have definite boundairies, or 
it may not, or it may have no boundaries 
at all. At any rate the essence of a 
tenure dr holding in this country is that 
it is jbhe subject of a contract, express 
or implied, between the parties concemedi 
the landlord and the tenanti and 
when a tenure or holding is sold in exe- 
cution of a ^cree for arrears of rent, 
what passes at the sale is the subject- 
matter of the contract between the con- . 
tracting parties, which is hypothecated 
for the rent under the provisions of sec. 
65 of the Bengal Tenancy -Apt, * and 
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right of the tenant in such eubjeot- 
matter, and nothing more. 

Then, I would point out that the pur- 
chaser of a tenure or holding at a sale held 
in exeoution of a decree for arrears of rent 
is not necessarily entitled to possession 
of the tenure or holding which he has 
purchased. If he attempts to take pos- 
session, the person in actual possession 
of that tenure or holding has his remedy. 
He can first of all raise an objection 
under sec. 331, C. C. P., which is a por- 
tion of the Code not excluded by sec. 170 
of the Tenancy Act, and if his objection* 
is overruled, he still has a further remedy 
in a regiilar suit. 

Then I would point to the provisions 
of sec. 63 of the former law, Act VIII 
(B. C.) of 1869 which are founded on 
those of sec. 106 o/ Act X of 1859. 
According to those provisions a claAnant 
who wished to raise an objection to the 
attachment of any under-tenure was by 
the old law obliged, before he could be 
heard, to pay the decretal amount into 
Court. If the view of the learned 
pleader who appears for the opposite 
party in this case be correct, then such 
claimant would be entitled to come in 
and to hl^^e his claim heard without, 
first, depositing the decretal amount. It 
is generally understood that one of the 
objects of the Bengal Tenancy Act*was 
to give landlords greater facilities for the 
collection of their rents^ in consideration 
of the greater rights bestowed upon 
tenants by that Act, and it would seem 
to me to be an anomaly if such beings 
the avowed intention of the Tenancy Act, 
the effect 'of one of its clauses were to 
he to remove the restrictions imposed by 
tha former law on the preferment of claipiis 


in execution of decrees for rent and 
so to place obstructions in the way of, 
instead of affording facilities for the 
collection of arrears of rent by landlords. 

I would finally advert to the provisions 
of sec. 174 of the Bengal Terfancy Act, 
cl. 3 of which provides that sec. 313 of 
the Code of Civil Procedure shall not 
apply to any sales under this chapter, 
that w Chap. XTV, Now see. 313 of tho 
Code of Civil Procedure gives a purchaser 
the right to apply to a Court to set aside 
a sale on the ground that the person 
against whom the decree was passed had 
no saleable interest whatever in the pro- 
perty sold. The Tenancy Act, however, 
provides that the purchaser at a sal^ in 
execution of a decree for arrears of ^i*ent 
is not at liberty to apply fQji’ tha setting 
aside of a sale on this ground. It seems 
very strange that a purchaser, whoso 
rights may be affected, because if the 
judgment-debtor had no saleal^le interest, 
the purchaser must lose his money, 
should have no right to come in and 
object to the sale on this ground, and yet 
that a person whose interests are not 
affected should have the right to come in 
at a preliminary stage of the execution 
proceedings, and demand that the pro- 
ceedings be stayed uAtil his claim has 
been enquired into and determined, 

S, C. S. B^ll€ made absolute. 
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[CIVIL APPELLATE JURISDICTION.] 

Ai’feal from Appicllatb Dkcrbk 
No. 452 OF 1897. 

Hem CmiNDJCR Mrsr.i 
and another, 
Defendants, AppelhintR, 

V, 

Rajah Sir Sourtndra 

Mohan Tagork 
¥ * 

Bahadur, FMaintiff, 

* • * 

Respondent. 

^uit for reyit —Amgnynent hg londhml of 
portion of interest to a mortgagee — Registei'ed 
proprietor — Rent dne^'^ — Righi^of mortgagee^ 
lohetlier may he set vp in defence— Bengal 
Tenancy Act(yiTI oj 1SS5)^secs. 5, ol. (2), 60. 

Jn a suit for reyit hy a joro/>^*?‘e^or 
registered y )\der the Land Registration 
Act (VIl B. C., of lS7fl) the Defendants 
are pretlvdedf hy reason of sec. 00 of the 
Bengal Tenancy Act from pleading as a 
defence to the claim that the rent is due 
to a mortgagee to ivhom the landlord has 
assigned o, part of his interest hut whose 
name has not been registered under the 
Land Registration Act. 

This was an appeal preferred on the 
23rd of March 1897, against the decree 
of B. G. Geidt, Esq., District Judge of 
Bankura, dated the 23rd of December 
1896, reversing the decree of Babu 
Poresh Nath Ohatterjee, Munsif of Khatra, 
dated the 10th of December 1895. 

The facts of the case material to this 
report and the points raised in the case 
appear from the judgment of the lower 
Appellate Court which was as follov/s : — 

This was a suit for rent. The defence 
81 1 i.}) N.’jxa that the v nl had been paid 
{ } MwktM'fuo, a mortgagee of that part 
< i Uik. 111 which Defendants^ hohl- 

ing IB situated. 'Phe Plaintiff’s name is 
registered as proprietor. Muktaram^s 


O’KrNEAi.y, J 
♦ 

Gupta, J. 
1898. 

4, May. 


name is not registered. Primd faehf 
therefore, the Defendants under sec. 60 
of the Tenancy Act cannot plead that 
rent is due to Miiktaram. But the 
Munsif considers that proprietor must 
mean proprietor of the whole estate, and 
as riaintiflf is not proprietor of the 
whole estate, the Munsif thinks that 
sec. 60 is not applicable. This inter* 
pretation of the section is not correct, as 
will be seen by reference to the defini- 
tion in el. (2), sec. 3 of the Act, where 
proprietor is defined as a person owning 
an estate or a part of an estate. Then 
the Munsif tliinks that as the Defend- 
ants liave paid to Muktaram, the rent 
cannot be said to be due to him. The 
woid uue h( le means no more than pay- 
able. 'J'iie Munsif’s decision is wrong. 
The app{?a] is allowed. The Plaintiff 
will got a decree for the ‘rent and cesses 
of th(^ years under* claim. But I allow^ 
no interest or damages. The Plaintiff 
will get his costs in both Courts. 

The Defendants preferred this second 
appeal. 

Babu Jlarendra Narayan Mitra (for 
Bahu Diyamhar Ghaiterjee) for the Appel- 
lants. 


Babu Lai Mohan Das for 
ent. 


the Respond- 


The Judgment of iHb Court was as 
follows : — 

This is an appeal f?om a decision of 
the District Judge *of Bankura, dated the 
23rd Deceml^^r 1896. 

The Idaint^ff is the proprietor (ft the 
village in which the tenure in dispute 
lies, and he got his name registered under 
SCO. 55 of Act VII (B. 0.) of 1€76. Of 
that there is no dispute. The Defend* 
auts admittedly are tenimtSi and or<|ii*- 
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narily the rent would be due from them 
to the proprietor^ but they say that the 
landlord has assigned part of his interest 
to a mortgagee, and that he is the per- 
son entitled to the rent. The mortgagee 
has not beeir registered. Before the 
Rent Act of 1885, it was decided in this 
Court that a person who was registered 
could not obtain rent unless the rela- 
tion of landlord and tenant existed 
between him and the person whom he 
sued for rent. Then came sec. 60 of the 
new Rent Act which was not the law 
before. It riyis as follows: — “Where 
rent is due to the proprietor, manager 
or mortgagee of an estate, the receipt 
of the person registered under the Land 
Registration Act, 1876, as proprietor, 
manager or mortgagee of that estate, 
or of his agent authorized in that behalf, 
shall be a suffioienj; discharge for the 
rent; and the person liable for the rent 
shall not be entitled to plead in defence 
to a claim by the person so registered 
that the rent is due to any third person. 
But nothing in this secticni shall aflect 
any remedy which any such third person 
may have against the registered pro- 
prietor, manager or mortgagee.” The 
mortgagee not having been registered 
under Act Vll (B. C.) of 1876, the 
Defendants are, we think, precluded from 
pleading as a defence to the claim that 
the rent is due to any other third person, 
or, in other words, is duo to the mort- 
gagee. What would be the effect if it 
had been found in the lower Court that 
the Defendants had, without kugwledge 
rof the registration of the proprietor, paid 
to tile mortgagee, is a question not raised 
in this case, and we desire to guard our- 
selves against it being thought that we 


have decided anything that has not been 
raised. 

We think that the Defendants are not 
entitled to set up the mortgagee as 
between themselves and the proprietor 
to whom the rent would ordinarily be 
due, and we accordingly dismiss the 
appeal with costs.*’ 

H. P. C. Appeal dismissed. 

[CIVIL APPELLATE JURISDICTION.] 

Api'eaj. from Appicllate Dbcrbb 
No. 1030 OF 1898. 

Musstt. Bhuowanbutti 
Rampini, J. Chowdhrani, Plaintiff, 

Pratt, J. Appellant, 

1900. ■ V. 

■ 21, June. A. H. Forbes, 

Defendant, Respondent, 

• Civil Procedure Code (Act XIV of 1882\ 
sec. IS — Res judicata — Decisions in two suits 
not open to appeal in the same way — Joinder 
of several causes of action — Claim for cess. 

To make a matter res judicata it is not 
necessary that the two suits should he open 
to appeal in the same way. 

A Plaintiff cannot he allowed to evade ike 
provisions of sec. 13 of the Civil Procedure 
Code by Joining several causes of action 
against the same Defendant in one suit and 
by bringing his suit in a Court of superior 
jurisdiction. 

This was an appeal preferred on the 
20th of May 1898, against the decree of 
D. Cameron, Esq , Judge of Zillah Pubna, 
dated the 10th of February 1898, affirm- 
ing the decree of Babu Chakrodhur Pro- 
sad, Subordinate Judge of Purneah, dated 
the 11th of August 1897. 

The suit, out of which this appeal 
arose, was one in which the Plaintiff 
sought to recover the sum of Rs. 1,138-13 
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on recount of cesses, etq., from the De- 
feud.uit, Avlio was the holder of ql putni 
lease under her. The Defendant did 
iiot dis[>\ite his liability. He only oon- 
icstici the rate at which he was sued. 

Tlio point in regard to which the 
parties were at issue was as to the rate 
at which the Defcndalft was to pay road- 
eess ii-nd public w^orks cess. The Plain- 
till' contended that the Defendant, was 

t 

liable to pay these cesses at the rate of 
Iis. 115-10 per annum. The Defendant 
maintained that it was decided in a pre- 
vious litigation between the parties that 
he was not bound to pay on that account 
more than lls. 165-15 per annum. 

The Courts below found in favour of 
the D<jJendant. The Plaintiff then pre- 
ferred this second appeal. 

Mr, i/f/? (with him Mr, Gregory) for 
the Appellant. — The suit in which the 
question of the Defendant’s liability to 
pay road-cess, etc., was previously decided 
was one of a Small Cause Court nature ; 
the High Court accordingly held in that 
suit that no second appeal lay ; hence 
the Court in which the suit was originally 
decided was not a Court competent to 
decide the present one ; the former suit 
v;as instituted in the Court of a Munsif 
who would have been incompetent to 
decide the present suit; the claim was 
for an amount in excess of the pecuniary 
jurisdiction of a Munsif and was therefore 
instituted in the Court of a Subordinate 
Judge. To make a matter res jvdicata 
the two suits must be open to appeal 
in the same way ; see Bhola v. ^Adesang ' 
(1), (Jovind V. Dhondhrar (2) *and Vithi- 
iinga v. Vilbilinga ( 3 ). 

(1) I. L. R. 9 Bom. 75 (1884). 

(2) 1. L. R. 15 Bom. 104 (1890). 

13) I. L. R. 16 Mad. Ill (1891). 


H. Forbbs. 

Mr, Bonnerjee (with him Sahu VfMhaU 
Mukerjee) for the Bespondent referred to 
Rai Charan Ghote v. Kumvd Mohun (4). 

The Judgment of the Court was as 
follows : — 

The suit, out of which this appeal 
arises, is one in which the Plaintiff sought 
to recover the sum of Rs. 1,138-13 on 
account of cesses, etc., from the Defend- 
ant who is the holder of a putni lease 
under her. The Defendant does not dis- 
pute his liability. He only contests the 
rate at which he is sued. 

The point with regard to which the 
* parties are at issue in this second appeal 
is as to the rate at which the Defendant 
is to pay road-cess and public works cess. 
The Plaintiff, (second Appellant before' 
us) contends that the Defendant is liable 
to pay these cesses at the rate of 
Bs. 415-10. The Defendant maintains 
that it has already been decided in a 
previous litigation between the parties 
that be is not bound io pay on this 
account more than Rs. 165-15 per annum. 

The District Judge found in favour of 
the Defendant, hence this second appeal. 

Mr. Hill on behalf of the Plaintiff 
contends (1) that the suit in which the 
question of the Defendant’s liability to 
pay road-cess, Ac., was previously decided 
was one of a Small Cause Court nature 
and that this Court accordingly held that 
no second appeal lay to it. Hence the 
Court in which the suit was originally 
decided was not a Court competent to 
decide the present one. (2) He ^ints 
out that the former suit was instituted in 
the Court of a Munsif who would )(iave 
been incompetent to decide tfacL present 
suit, in which the claim was for an 
(4) I. L. R. 25 Cal 571 (1898). 
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amount in excess of the pecuniary juris- 
diction of a Munsif and which was there- 
fore instituted in the Court of a Subor- 
dinate Judge. Mr. Hill in support of 
his first contention has cited the cases 
of Bhola Bhai v. Adesang (1), Govind bin 
Lakshmanshet v. Dhondhrar bin Ganvharar 

(2) and Vithilinga Padayachi v. Vilbilinga 
Mudali (3), which, it is said, lay down 
that to make a matter m judicata the two 
suits must be open to appeal in the same 
way. Mr. Bonner jee on the other hand 
has called our attention to the case of Mai 
Charan Ghose v, Kuniud Mohun (4), which 
is a decision of this Court and in which 
the contrary view has been held. We agree 
with the views expressed in this last-men- 
tioned case and must therefore follow it. 

As to the objection on the ground of 
the incompetency of the Munsif who 
decided the former Sjiit to decide a suit 
of the value of the present suit, it 
appears that the claim on account of 
road-cess and public works cess was 
below Rs. 1,000 and was therefore within 
the competency of a Munsif to try. The 
Plaintiff in this suit joined several causes 
of action against the same Defendant* 
together and hence instituted her suit 
in the Subordinate Judge’s Courts. She 
therefore joined together several suits. 
She cannot be allowed to evade the pro- 
visions of sec. 13 in this way. \t would 
have been perfectly competent .for a 
Munsif to try the Plaintiff’s present suit 
for road-cess and public works cess. 

The appeal therefore fails. We dis- 
miss it with costs. 

S« C. S. Appeal dismiseed, 

(1) I. L. R. 9 Bom, 75 (1834). 

12} L L. R. 16 Bom. 104 (1890). 

(3) 1. L. R. 16 Mad. Ill (1891). 

(4) 1. L. R. 25 Cal. 571 (1898). 
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H. Forbbs. 

[CIVIL APPELLATE J0BI8DIOTXON.} 

Afpsal from Appellate Dborbb 
No. 2457 OP 1898, 

PuRNA Chandra 
Ghose, J. Sarkar, Plaintiff, 

Pratt, J. Appellant, 

1901. V. 

10, January. Nil Madhub Nandi, 

J Defendant, Respondent. 

Civil Procedure Code {^Act XIV of 1882\ 
$ec, 875 — Compromiae decree — Extraneom 
matter* 

The admission of a review preeented out 
of time without any mfficient cauee i$ a 
good ground of appeal under $ec* 629, 
cL (c) of the Code of Civil Procedure, 

In granting a review the Court should 
not travel beyond the grounds mentioned 
in ihe application for review. 

A decree passed on a compromise cannot 
be regarded as ultra vires simply because 
it goes beyond the subject-matte^' of the suit 
and contains other conditions. 

The other conditions, if they are the 
considerations for the compromise of the 
subject-matter of the suit, must be incor- 
porated in the decree ; but if the other 
conditions are independent of it the^may 
be regarded m surplusage. 

This was an appeal preferred on the 
6th of December 1898, against a decree 
of Babu Chandi Charan Sen, Additional 
Subordinate Judge of Burdwan, dated 
the 29th of September 1898, passed on 
appeal from the decision of Babu Bepin 
Behari Ghose, Additional Munsif of Bani- 
gunge, dated* 31st July 1895. 

The fadts of the case appear from the 
judgment. 

Babu Nalini Rcmjan ChaUerjee for 
the Appellant. 
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Babus Lai Mohan Das and Dthendra 
ChnndtT Mvllih for the Bespoudent. 

The Jddomicntb of the Court were as 
follows : — 

Pratt, J. — This appeal arises out of 
a suit brought under sec, 77 of the 
Registration Act whereby the PlaiutiiFs 
sought to compel the Defendant to 
register a habuliyat, t'be first Court 
decreed the PlaintifF^s suit. While 
the appeal was pending, the parties 
came to a compromise and filed a 
petition of compromise on the Slst 
January 1898. In that petition it was 
set forth that the kahuliyat in suit 
will be upheld ; that the Plaintiffs would 
withdraw certain ..pending suits ; that 
they would grant a settlement to the 
Defendant of certain noabadi and waste 
lands, and would admit him as the holder 
of certain other mal lands. A decree 
was passed in accordance with the com* 
promise on the 23rd February 1898, the 
terms of the iolenama being embodied 
in full in the decree. On the 8th June 
1898 the Defendant presented an appli> 
cation for review. The application was 
admitted, the compromise decree was 
set aside, and the appeal jreheard, the 
result being that the decree of the first 
Court was reversed^ and the suit dis- 
missed. 

The only grounds taken before us in 
this appeal to which it is necessary to 
advert are two : that the review was 

admitted after the expiration of the 
period of limitation prescribed therefor, 
and without sufiGicient cause, and^ uconMy^ 
that the review was admitted on a ground 
not stated in the application. 

As regards the first poipt, it would 


appear that neither in the application of 
the Defendant nor in the judgment of 
the Appellate Court is any reason given 
for presenting the application for review 
after the expiration of 90 days from the 
date of the decree. We therefore think, 
having regard to the terms of sec. 629, 
cl. (c), Code of Civil Procedure, that 
this is a good ground of appeal before 
us. 

As regards the second contention, we 
observe that the application for review 
was made on the ground of fraud, deceit 
and coercion, and also that the Plaintiffii 
had failed to carry out the terms of 
the solenama. The learned Subordinate 
Judge held that the allegations of fraud 
and coercion had not been made out, but 
be granted the review because he thought 
there was a clear misunderstanding by 
both parties as to th^ terms and meaning 
of the solenama. It has been frankly 
admitted before us by tbe learned vakil 
for the Respondent that the meaning of 
the solenama is perfectly clear. More* 
over it is manifest from the application 
for review that a misapprehension of 
'‘the terms of the solenama was not a 
ground upon which the application for 
review was made. It is true that the 
Defendant in a supplementary .written 
statement made certain allegations from 
which the Subordinate Judge thought be 
was at liberty to find that the Defendant 
did not understand the terms of the 
solenama ; hut we think that the Subor- 
dinate Judge ^has travelled beyond tbe 
purpose of the application before Mm, 
not Only becaiuse tbe alleged misunder- 
standing was not' an express gitnind lor 
review, but also, as we have lalrekdy 
indicated, because the tmfms of the 
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tolenama are clear and definite and not 
capable of being misunderstood. The 
learned pleader for the Respondent has 
urged before us that, notwithstanding 
the objections which have been taken to 
the judgment of the Subordinate Judge, 
we ought to hold that the compromise 
decree was a nullity, because it goes 
beyond the subject-matter of the suit, 
and that therefore on this ground we 
ought not to allow it to be affirmed. No 
doubt, the compromise, besides affirming 
the kahuliyat^ refers to certain lands which 
are not mentioned in that document, but 
it may well be contended that the con- 
ditions embodied in the solenama were 
the consideration for which the Defend- 
ant agreed to concede that the kahuliyai 
was a valid document. Under sec. 376 
of the Code of Civil Procedure tlie decree 
is “ final BO far as it felates to so much 
of the subject-matter of the suit as is 
dealt with by the agreement, compromise 
fjT satisfaction.^^ Therefore whether the 
whole of the decree is capable of execu- 
tion or not, it is evident that it is a good 
decree at least so far as regards the vali- 
dity of the kahiUiyat, The other terms 
of the decree are concessions in favour 
of the Respondent, and he would not 
wish them to be struck out while the 
validity of the kabuliyat is affirmed, as 
we think it must be. The argument 
for the Respondent therefore fails and 
the appeal should be decreed with costs, 
the compromise decree being restored. 

Ghosb, J, — I agree in the judgment 
which has just been delivered by my 
learned brother. There is one remark, 
how0vei-,-lhat I desire to add with regard 
to tbi argoiiient which was lait ptesscd 
m by the learoed tte 


Respondent, upon the question of the 
validity of the compromise decree whieh 
was made between the parties on the 
31 st January 1898. As pointed out by 
my learned brother, that decree affirms 
the kabuliyat for the enforcement of which 
the suit was brought by the Plaiti(»flb, 
and, in the second place, it refers to 
various other conditions which the parties 
agreed to in respect of other lands not 
covered by the kabuliyat It seems to 
me (and indeed that was the position 
taken by the learned vakil for the Res- 
pondent himself) that these other condi- 
tions were either the consideration for 
the affirmance of the kabuliyat^ for which 
the suit was brought, or they were con- 
ditions independent thereof. In the first- 
mentioned case, the whole of the condi- 
tions must be incorporated in the decree : 
in the latter case, the decree, according 
to the view presented by the learned 
vakil himself, so far as it incorporates 
only the first condition, namely, as to the 
kabuliyat^ must be upheld, and therefore 
the portion of the decree incorporating 
the other conditions may be regarded as 
surplusage. But the decree cannot be 
regarded as ultra vtm, simply because 
the other conditions were inserted in it. 
It seems to me that in either view of 
the matter, the argument addressed to 
us by the learned vakil for the Respond- 
ent cannot stand. 

The appeal will be allowed, land tbs 
compromise decree affirmed, with costs. 

Appeal allowed, 

s. a S. • 
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Rbv. No. 1030 op 1900 . 

Aten Mahmad Akand, 
Petitioner, . 

V, 

The King-Emperor, 
Opposite Party. 

Criminal Procedure Code {Aci V of 1898\ 
eeee. 190^ 528^ Cognizance of offence against 
^persons accused hut not sent up for trial — 
Refusal hg trying Magistrate to issue processes 
against such accused persons — Transfer by 
District Magistrate of case ^ Warrants^ issue 
of against accused not sent, up — Pending 
case-- Jurisdiction 

Where several persons toet'c accused of 
rioting^ and only one of the accused was 
sent up by the Police and convicted of the 
offence^ and the trying Magistrate, on 
application made for summoning the 
others, refused to summon them, and the 
District Magistrate transferred the case 
to his own file and directed the issue of 
warrants against the accused persons 
originally charged hut not sent up fw 
trial : 

Held — That the order of the trying 
Magistrate refusing to summon the othet^ 
accused persons did not finally dispose of 
the case so cw to remove it from his file 
altogether ; and the District Magistrate 
had ample jurisdictions to transfer the case 
to his own file under sec. 628 of the Cri- 
minal Procedure Code. 

Nukhbda Singh v. Ripu Mabdan Singh 
(1) refened to axA followed. 

That even if tJye ease be treated as not 
pending in the Court of the trying Mdgis^ 
irate at the date of his ordes* reusing to 
the other accused persons, the 
District Magistrate had jurisdiction to 
take cognizance of the case as against the 
(1) i C. W. N. 289 (1898), 


[Vofc. V. 

other accused persons under see, 190 of the 
Code. « 

This was a rule issued on the 20th 
December 1900, against the order of the 
District Magistrate of Bogra, dated the 
17th October 1900, transferring the case 
of Kristo Chandra Pal to his own file, 
as well as against his order, dated the 3rd 
November 1900. 

The facts of the case material to this 
report appear from the judgment. 

Bahu Sarat Chunder Roy Chowdhury 
for the Petitioner. 

3fn Leith for the Crown. 

The Judgment of the Court was as 
follows : — 

The two orders which are complained 
of in this case are the orders of the Dis- 
trict Magistrate of Bogra, dated respec- 
tively the 17th October and 3rd Novem- 
ber 1900. It is saidf that these orders 
were made without jurisdiction and 
ought to be set aside. It appears that, 
on the 15th March 1900, an information 
was filed against 20 persons charging 
them with the offence of rioting. 

On the 26th * March, the . Police sent 
up an A. form against one of the persons 
whose names appeared in that informa- 
tion, Kristo Chandra Pal. He was tried 
and convicted and sentenced to pay a 
fine of Rs. 50. On the 12th May, the 
complainant applied for processes against 
the other accused persons who had not 
been sent up by the Police. The Deputy 
Magistrate, after considering^tfae evidence 
in the case, thought, as he says, that 
the details of the occurrence were not 
satisfactory and he therefore refused to 
issue further processes. The matter was 
then brought before the District Hagis- 
trate whc^ called for a report from the 


Sale, J. 

Pratt J. 

1901. 

12, February. 
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right or intereRt in the mortgaged properties to 
redeem them by depoMiting the decretal amount 
ill Court. The applicants* pleader contends that 
under sec. 91 t>f the Transfer of Property Act 
the applicants having interest in the mortgaged 
propei’tiofl liave this liglit. I cannot accept 
this contention. Sec. 0, no doubt, gives the 
right of jodemption to certain jicr-sons, but it 
does not in any way affect the law of procedure 
as laid down in sec. 80 of the Act. It merely 
invests certain persons with a right of redemp- 
tion. If the party having such light wauls to 
redeem the propertio-s mortgaged by depositing 
the decretal amount in Court within the statu- 
t.ory time, he must conform to the law.s of pro- 
eedine as laid down in secR. 8t) t<i 90 of the 
Act ; and under these sections nobody except 
the Defendant has a right to tleposit the decretal 
amount in Court. It is accordingly ortlered that 
the application be rejected. 

Against this order an application was 
made and the present rule was obtained. 

Buhn Bhuhon Moh'nn /)a.s for the 
I Vtit loners. 

BahuR Hari Mo/tun Chnkramtrii and 
Karwua SimUiu Mifkerjrn fm* the Ojiposite 
f\arties. 

The JvDOMKNT OK TifK (*ouiiT was 
deliverctJ by 

Rajiumni, J.- -This is a rule calling 
upon the opposite party to show cause 
why the order complained of in this case 
should not be set aside. I’ho order com- 
plained of is one under sec. 437, C, V, C. 
refusing to make one of the applicants 
a party in a redemption suit. • 

The facts are these : — The opposite 
party obtained a preliminary decree for 
foreclosure against one Surja Kumar 
Chatterjee, who is the brother of the 
applicant, Akhoy Kumar Chatterjee, and 
is the executor under their father’s Will. 
Surja Kumar therefore fully represents 
the estate. Surja Kumar alone was made 
a party to the ledeiiiptioii suit and the 
preliminary order for foreulosure was 


passed agjiinst him. After this prelimi 
nary order was }>iisst:d, one of the present 
applicants, Akhoy Kumar Cliatterjee, 
prayed to the Court to be made a party 
to the suit, so that he might redeem the 
property before the final decree. Jlis 
application was dismis.sed under sec. 437, 
0. P. C. Now Akhoy Kumar Cliatterjee 
and a purchaser from Akhoy^ have ap- 
peared before this Court and obtained 
this rule. They have asked to be made 
parties to the suit so that they may^ 
deem the property. 

We think that there is really no reason 
Avhy we should rniike the order prayed 
for. Surja Kumar Chatterjee \vas the 
only executor named in his father’s Will 
and lie fully representod the father’s 
estate. There was no necessity for the 
opposite party to have imid(? the present 
applicant Akhoy a party to the suit 
and further it appears to us that as 
Akhoy has transferred a considerable 
portion of his interest in the property 
wdiieli he obtained under his father’s AVill 
to the transferee, the other applicant, 
whose name is Mohananda (Jhatterjee, ho 
has little or no interest in redeeming the 
property. The person who is really in- 
terested in redeeming the property is 
Mohananda Chatterjee, and he has no 
right to be made a party to the proceed- 
ings in the redemption suit. 

Furthermore, we are told that Moha- 
nanda had made a previous attempt to 
intervene in those proceedings. He tried 
to be made a parby^ to the probate case 
before the. District J iidge and his appli- 
cation was refused. For these reasons 
he has no right to be made a party to 
the redemption proceedings and has no 
right to redeem the property* 


62 
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The rule is discharged with costs two 
gold mohurs. 

S. C, S. Hule discharged. 


PEIVY COUNCIL. 

[Appeal frqm Bengal.] 

Lord Maonac3HTen."\ 

Lord Robertson. Srimati Rani Par- 
Lord Lindlby. bati Kumari ^Debi, 

Heard, Appellant, 

12, 13, November, v. 

1901. Jagadish Chunder 

.1 ndgment, Dhabal and another, 

22, Februarj’', Respondents. 

1902. 

Hindu law — Mitahshara School — Family 
custom^ personal and geographical— ’ Pre- 
sumption arising from origin of family — 
Evidences of cAistom— Sxiccession — ImparUhle 
estate^ savings from^ whether ancestral or self- 
acquired. 

Case in which it was held on the evi- 
dence^ that the family though located in 
Bengal was governed hy the Mitakshara 
law. 

The question in, such cases being 
pr imarily one of personal as distinguished 
from geographical custom^ it is of the first 
importance to enquire into the origin of 
the family. The origin^ ascertained, gives 
rise to the presumption that the family 
preserves the customs of its place of origin. 
Of evidences, which go to prove or rebut 
this presumption, the most direct are 
instances of succession in the family, and 
next, ceremonies at marriages, births and 
sbradbs. 

Under the Mitakshara law, the an- 
cestral estate of a childless p&i'son passes, 
at his death, to his brother to the eooclu- 
sion of his widow. 


Property purchased hy a zemindar, or 
hy the Court of Wards on his behalf 
during minority, from savings of an im- 
partible ancestral Raj is to he regarded 
as his self-acqtiired property, unless an 
intention appears on his part to deal with 
it as a part of the Raj ; and the mere 
fact that the same sei'vant collected rents 
from both properties and that the collection 
papers were kep>t together are no proof 
that there was such intention. 

This was an appeal against a decree of 
the Calcutta High Court, which reversed 
a decree of the Sub-Judge of Midnapore. 
The suit .was brought by the Appellant, 
one of the two widows of Raja Piirna 
Chunder of Jamboni, who had died in- 
testate without leaving any male issue, 
to recover his estate from Iswar Chunder, 
his half-brother. The suit was brought 
on the assiimptioi/ that the family was 
governed by the Dayabhaga Jaw. The 
Defendant- Respondent resisted the claim 
asserting that the Mitakshara law govern- 
ed the family, under which the widow 
was only entitled to maintenance and in 
any case the other widow the 2nd Defend- 
ant, who was found to be the senior 
widow, was the preferential heir. The 
Sub-Judge found in favour of Appellant. 
The High Court reversed that decision and 
dismissed the suit. The arguments we^e 
entirely on facts and on examination of 
the oral evidence. The Appellant also 
claimed the savings made by the late 
Raja from the income of his estate 
during his lifll^time, claiming that there 
was no evidence that such properties were 
incorporated in the zemindari. 

Mr, Mayne for the Appellant. , 

Mr, Asquith, K. C,, and Mr. Bransqr^ 
for the Respondent. 
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Their Lordships’ Judgment was deli- 
vered by 

Lord Roreri son. — The questions raised 
by this appeal relate to the succession of 
Raja Puma Chunder, who died on 23rd 
August 1886. He left no issue but was 
survived by two widows and a half- 
brother, One of the two widows, Rani 
Radha Kumari Debi, granted a release, 
and although appearing as a Defendant 
in this suit, raised no claim adverse to 
the interest of the half-brother, and does 
not appear in this appeal. The half- 
brother has died since this suit was 
instituted and is now represented by his 
son the minor Respondent. The present 
controversy is between the Appellant, 
who is the other widow, on the one hand, 
and the son of the brother on the other 
liand and relates to two subject-matters of 
very difterent values.* Those are (1) the 
ancestral estates of the deceased Puma 
Chunder which are situate in the juugle- 
rnehah of Midnapore and are claimed by 
the Appellant on the ground that the 
succession is governed by the Dayabhaga 
law which would give it to her ; and (2) 
four inouzahs, bought by the Court of 
Wards with the savings of Puma Ch un- 
der’s estate while it was under their 
management, which the Appellant claims, 
even assuming the Mitakshara • law to 
govern the succession. The Respondent’s 
answer to the claim to the ancestral 
estates is that the Mitakshara and not 
the Dayabhaga law rules, and under the 
Mitakshara law he is tile undoubted 
heir ; but he says further that, even if 
the Dayabhaga law governed, the right 
to compete with him would lie not in the 
Appellant but in the other widow who 
has renounced her rights in his favour. 


On the question of the four mouzahs he 
maintains that the conduct of Puma 
Chunder in dealing with this property 
showed his intention that it should go 
with the ancestral properties. By much 
the most important and complicated 
question thus raised is as to which sys- 
tem of law governs this succession, the 
Mitakshara or the Dayabhaga. 

The suit was brought by the Appellanti 
whose plaint was filed on I4th April 
1893, the lands in dispute having by 
this time been taken possession of by 
the half-brother. The Defendants were 
Iswar Chunder (the half-brother) and 
Radha Kumftri, the other widow. The 
Appellant prayed for a declaration that 
she was entitled, either jointly with the 
other widow or exclusively, to the whole 
estate, moveable or immoveable, of the 
deceased Puma Chunder, or for a similar 
declaration as regards his self-a quired 
property or to maintenance. The Ap- 
pellant alleged that upon the death of 
her husband who (as she averred) like 
his ancestors had lived under and was 
governed by the Bengal School of the 
Hindu law, she and the other widow, as 
his co-heiresses, became entitled to the 
Jamboni Raj, which was the ancestral 
estate, and also to hi^ self-acquired pro- 
peities. It was further averred that the 
second Defendant (the other widow) had 
granted to the first Defendant a release 
and declaration, which transaction was 
characterised as fraudulent and collusive. 
The plaint (and by consequence all the 
proceeding^ were greatly inflated and 
complicated by a number of questiotiSy 
now extinct, which it would be superflu- 
ous to rehearse. 

Written statements were filed on be^ 
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half of both Defendants. The first 
Defendant Iswar Chunder claimed the 
Kaj as heir under the Mitaksbara law 
and also the long-standing custom and 
usage of the family. He explained that 
his ancestors were originally inhabitants 
of Dharanuggur in the North-West Pro- 
vinces, where the Mitakshara Shastra 
was in force ; that they came from there 
and took possession of the lands po\v in 
question ; that since then and to the 
present time their family ceremonies 
have been performed according to the 
Mitakshara ; and that the right of in- 
heritance is determined according to it. 

As to the second DefeilUant (i.e.j the 
other widow) Iswar Chunder alleged that 
the release granted by her was executed 
in good faith and because she know and 
thereby acknowledged that the Mitak- 
shara law governed the succession that 
any rights she had were vested in the 
first Defendant, and could not be held to 
be acquired by the Plaintiff. As regards 
the four mouisahs the first Defendant 
(Iswar) alleged that the right to them 
had been acquired by tlie Court of Wards 
(when the Raja Puma was under that 
Court in minority) out of the profits of 
the Kaj Jamboni and must be “taken 
as a ... . part of the joint ori- 

ginal impartible estate.” 

A written statement was also filed for 
the second Defendant, the other widow, 
in which she made no claim adverse to 
the first Defendant and took his side in 
denying the Appellant’s claim. Her 
fourth and sixth statements set out a 
further obstacle in the Appellant’s' way 
strongly insisted on in argument by the 
Respondent, the representative of the 
arst Defeudaut but which only arises 


for consideration if the Dayabhaga law 
applies : — 

“ 4. This Defendant further submits, that if 
the Court holds that the family of this Defend- 
ant’s husband was governed by the Dayabhaga 
Shastra, this Defendant, by reason of her being 
the pat-mohishi and of the zemindari being 
impartible, is alone entitled to get the said 
zemindari, etc., and the Plaintiff cannot acquire 
any right therein, and the said l ight cannot at all 
be taken to have beeu extinguished in connec- 
tion with or in favour of tlie Plaintiff, and no 
right can accrue to the Plaintiff.” 

“ C. This Defeudaut is the elder wife, /.c., 
the first married pat-mohlshi of her husband 
and she is older than the Plaintiff. The state- 
ment made by the Plaintiff in para. 12 of the 
plaint that she is older than this Defendant, 
is not true.” 

Her fifth statement also must be noted, 
having regard to eventualities : 

“ 5. if the Court holds that the moveable 
and immoveable properties mentioned in Sch. C., 
\vere tlie self-acquired properties of my late 
liusband. and that the Plaintiff and this Defend- 
ant both were our husband’s heirs with regard 
to the same, this Defendant submits that this 
Defendant is entitled to get an eight annas share 
of the said properties and the said right cannot 
be taken to liave been extinguished or reliu- 
quislied in favour of the Plaintiff by the deed 
of release mentioned above executed by this 
Defendant. Accordingly, the Plaintiff’s claim 
with regard to the 10 annas of the same, is 
wholly improper.” 

Various issues were settled and tried ; 
but of these the fourth (as to the law 
governing the succession), the ninth (as 
to the •effect of the Defendant widow’s 
release), and the eleventh, whether the 
four mouzahs were self-acquired estate the 
only questions argued under the present 
appeal. 

After muclf procedure, the examination 
of many witnesses and the production of 
several documents, the first Subordinate 
Judge of Midnapore on 26th February 
1895 gave judgment. He held that the 
Dayabhaga law governed the succession 
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and ordered that the Plaintiff (Appel- 
lant) do recover possession of all the 
properties in suit. This order was quali- 
fied by a declaration (not satisfactory to 
the Appellant and not very clearly ex- 
plainable) that instead of being full 
owner the Plaintiff should recover posses- 
sion as manager. Against this decree 
appeals were taken both by the present 
Respondents (for Isw^ar was now dead) 
and the present Appellant; and on 17th 
May 1897 the High Court at Fort 
William set aside the decision and dis- 
misst'1^ the suit as regards possession of 
moveables and immoveables, and ordered 
an allowance of maintenance. The main 
ground of judgment was that the Mitak- 
shara law governed the succession ; and 
this superseded the question as to the 
rights of the Appellant in relation to 
the other widow, fiven assuming the 
Dayabhaga to prevail. The question of 
the four mouzahs is not discussed in the 
judgment. 

In comparing the judgment of the 
Subordinate Judge, which was in favour 
of the Appellant, on the main question 
between the ^litakshara and the Daya- 
bhaga with the judgment of the High 
Court, which was for the Respondents, 
their Lofds hips take note of two facts. 
The first and most important is that the 
Subordinate Judge fell into the grave 
error of holding that the origin of this 
family was unknown and its original place 
of residence unascertainable ; that there 
was no evidence worthy 4>f reliance to 
show whether they were originally 
governed by the Mitakshara or by the 
Dayabhaga j and, “ that being so, the 
Defendant is not entitled to the benefit 
of the presumption laid down in Sooren- 


dro Nath Roy v. Muunmut Ifiroo Monee 
Burmonee (1) and in the other cases 
cited by the defence/’ So far are the 
facts on this matter (which the High 
Court has justly treated as of primary 
importance) from being uncertain, that 
it was not disputed at their Lordships’ 
Bar that this family came originally from 
the North-West, where the Mitakshara 
undoubtedly prevailed, and that the only 
question was whether it was not to be in- 
ferred from the facts that they had divest- 
ed themselves of their original customs 
and adopted the rule of the Dayabhaga ? 
The other criticism to be made on the 
judgment of •the Subordinate Judge is 
that, holding himself to be thus exempt 
from any presumption in favour of the 
Respondents, he has not merely based 
himself upon testimony which has been 
handled with great caution by the party 
whom it purports to support, but he has 
accepted as credible and rejected as in- 
credible large numbers of witnesses with 
a freedom and on grounds which would 
have commanded more confidence if the 
learned Judge had had the advantage of 
seeing the witnesses. As a matter of fact 
the great majority of the witnesses were 
examined before his predecessor and very 
few before himself. Accordingly the 
High Court have felt justified in forming 
their own conclusions as to the effect 
and quality of the evidence ; and after 
careful examination their Lordships see 
no ground for disputing the soundness 
of their appreciations. This necessarily 
goes far towards deciding the case, once 
the broader conditions of the controversy 
are fully realised. 

The question of succession now in 
(1) 10 W. E. P, C. 85 (1868). 
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dispute depends upon the custom of the 
family ; and in families observing the 
Mitakahara Shastra the brother and not 
the widow of a childless man takes an 
ancestral estate. The tenacity of such 
customs, even under the strain of migra- 
tion, has been repeatedly recognised by 
the law in questions^such as the present. 
Accordingly the question being primarily 
one of personal as distinguishedo 'from 
geographical custom, it is of the first 
importance to inquire of the origin of 
the family. Now, amid a mass of con- 
tradiction on almost everything else, it 
is undisputed that these people came 
from the Nortli-West. Ti^dition names 
Dharanaggur as their original home ; 
but the precise place is of no moment, 
for it is not suggested tliat in any place 
in the North- West does the Dayabhaga 
prevail. The presumption therefore is 
that the family continued to observe 
the Mitakshara and it remains to see 
whether the contrary has been proved. 

The occasions which afibrd the most 
direct evidence are successions. Now, 
with the doubtful exception of the suc- 
cession of Gobiridmomi about a century 
ago, the Appellant has no such case to 
point to, while as regards Uobindmomi 
it is not satisfactojily proved that her 
competitor had any genuine right such as 
would have brought him under the 
Mitakshara rules of succession. On the 
other hand, in at least two more recent 
instances, widows have been passed over 
in favour of brothers, where none but 
conjectural explanations can be oflfered, 
consistent with the Dayabbaga rule. 

When, turning from successions, regard 
is had to the evidence relating to cere- 
monies at marriages, births and shradhs^ 


it cannot be disputed that there is a 
strong body of affirmative evidence in 
support of the continuance and against 
the relinquishment of the Mitakshara in 
this family. Tlie High Court, in a care- 
ful analysis, have stated their reasons 
for preferring the Respondents’ evidences 
to that adduced for the Appellant, and 
the able arguments at their Lordships’ 
Bar have satisfied them of the soundness 
of this conclusion. Nor do their Lord- 
ships see that the most abundant caution 
need restrain them from accepting as 
authentic the several documents which 
have been relied on by the High Court 
and the import of which is unmistak- 
able. 

The learned counsel for the Appellant 
placed before their Lordships an elaborate 
argumentative demonstration of the 
history and geogri»|>hical application of 
the name Orissa. The bearing of this 
upon the present question is only that 
the estate in dispute being (according to 
the argument) in a district where the 
Dayabbaga prevailed, the family would 
be more likely to fall in with the customs 
of their neighbours and adopt the Daya- 
bhaga. Their Lordships, satisfied on the 
evidence bearing directly on the family 
in question, do not require to pronounce 
on a matter relating to a district on 
which they have not complete materials 
and their opinion on which might need- 
lessly affect other interests. 

On the question of the four moumhs 
their Lordshij^s regret that they have not 
the assistance of the High Court’s judg« 
ment ; but they find themselves unable to 
reject the Appellant’s claim. Thejproperty 
in dispute was bought for Puma Chunder 
by the Court of Wards, oat of savings 
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of the zemindari and must be considered 
as Puma Chunder’s savings. All that 
the Respondents can point to as indica- 
ting Puma's intention to deal with them 
as part of the Raj is that the rents were 
collected by the same servant, and the 
collection papers kept with the papers 
of the Raj, Their Lordships do not find 
in these meagre facts adequate ground 
for holding that the Raja intendeil to 
incorporate the four inouzahs with the 
ancestral estate for the purposes of his 
succession. The four inouzahs must 
therefore follow tlie rule of the Mitak- 
shara law as to self-acquired property. 

The argument addressed to their Lord- 
ships about the four mouzahs was confined 
to the (juostion whether lin y were self- 
acquired, and it might iierhaps be in- 
ferred that the success of the Appellant 
on tliat issue involved her right to 
possession of the mouzahs. Hut, in face 
of the claim made by the Respondent 
Rani Radha Kumari Debi in the 5th 
article of her written statement, their 
Lordships deem it well, before reporting 
to His Majesty, to give the parties an 
opportunity, if they so desire, of being 
heard on the disposal of the four 
mouzahs, on the footing that they are 
held by* their Lordships to be self- 
acquired property, and on the* High 
Court’s order for maintenance, which was 
made on a footing now displaced. 

\The folloioing addendum to their Lord- 

ships* judgment was deliveT^d by Lord. 

Robertson on the 19th March 
1902.'] 

Their .Lordships have further con- 
sidered this appeal with reference to the 
points raised in the last paragraph of 


their judgment of the 22nd February 
and the observations of counsel thereon 
on the 1st Marcli, and they will humbly 
advise His Majesty that, subject to the 
recommendation below, the decree of the 
High Court of the 17th May 1897 ought 
to be affirmed and this appeal dismissed. 
And they will further humbly recom- 
mend His Majesty to make a declaration 
that’ •the four inouzahs in question aro 
self-acquired jiroperty and to remit the 
suit to the High Court with directions to 
try or cause to be tried any issues which 
may be raised by the parties to the suit 
or any one or more of them for the 
purpose of l^iving determined any (jues- 
tion consequent on the declaration, more 
especially as to the right to the four 
mouzahs or to maintenance out of the 
impartible estate 

The Appellant will pay the first Res- 
pondent (who alone appeared in Eng- 
land) three-fourth parts of his costs of 
the appeal. 

Solicitors : Messrs, T. L, Wilson dh 
Co. for the Appellant. 

Solicitors : Messrs. Miller^ Smith and 
Bdl for the Respondent 

C. W. A. 

[APPEAL FROM ORIOINAL 
JURISDICTION.] 

No. 27 OF 1901. 

" J. Boisogomopf, 
Maclean, C. J. Plaintiff, Appellant, 
Banbrjee, j. v,. 

Hill, J. ^ Nahapibt Jute Com- 

1902. ' PANY, Limited, 

4, March. Defendants, 

, Respondents. 

Damages-- Inferiority of quality^ proof of 
— Examination of samples from portions q 
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bulk — Method of ascertaining damages — 
Amount of damages where inferiority in jute. 

In a suit for damages by a purchaser 
of goods on the ground of their being 
belotv the guaranteed standard of quality^ 
it is sufficient if the Plaintiff proves the 
inferiority ly an examination, of samples 
taken from different portions of the bulk. 
He is not bound to examine the entire 
bulk. 

In a case of this class in respect of jute 
where the damages recoverablt for in- 
feriority of quality is established and 
recognised in the trade as being 2 annas 
per maund for a deficiency of 6 per cent, 
of Hessian Warpy it is no% necessary foi' 
the Plaintiff to show how he has dealt 
with the goods delivered to him and 
whether he has suffered any and what loss 
by reason of the goods being inferior in 
quality. 

This was a suit for the recovery of 
damages for breach of warranty in res- 
pect of certain bales of jute sold and 
delivered by the Defendant Company to 
the PlaintifiP. The Plaintiff alleged that 
in September and October 1900 he pur- 
chased from the Defendant Company 
three lots of jute containing in the 
aggregate 7,000 kutcha bales, that accord- 
ing to the contracts the jute so pur- 
chased was to be of the standard quality 
of the mark known as which is 

said to contain 40 per cent, of Hessian 
Warp, and that of the 7,000 bales deli- 
vered in November 1900, 6,000 bales deli- 
vered ex flats “ Gorai ” and “ Khargosh 
were found to be not of the contract 
quality. They thereupon complained 
to the Defendant Company and asked 
them to examine the same. The De- 
fendant Company then proposed an 


arbitration by the Bengal Chamber of 
Commerce. 

To this the Plaintiff replied as 
follows ; — 

“ In terms of the contract no mention 
is made of the Bengal Chamber of Com- 
merce, we will therefore hold a private 
survey. Kindly therefore mention the 
name of your surveyor and we shall 
mention ours and finish this matter to- 
morrow.” 

Thereupon the Defendant Company 
wrote as follows : — 

“ As the contracts in question do not 
provide for any form of survey, we con- 
sider we made yoii a very fair offer when 
we proposed to refer the question as to 
whether the jute is equal to the standard 
of the mark to the arbitration of the 
Bengal Chamber of Commerce. 

** As you have declined our offer, we 
now withdraw it, and we refuse to con- 
sent to any private survey of the jute 
in question tis we are satished that your 
complaints are entirely groundless. You 
offer no reason for refusing to refer the 
matter to the Chamber of Commerce, 
and we can only infer that you 
none, and that the real reason for your 
complaint is that the market has dropped 
since the contracts were entered 'into.” 

To which the Plaintiff replied as 
follows : — 

“ Your statement that you infer that 
we have no ground for complaint and 
that the real reason is that the market 
has declined^is insulting and untrue and 
perfectly uncalled for. 

In our letter of the 22hd, we etated 
our ground for con^laint that the quality 
was not to the standard of the mark. 
Our reason for objecting to refer it to 
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the arbitration of the Bengal Chamber 
of Commerce is that their surveys are 
mostly if not all on contracts with mill 
guarantees of percentage of Hessian 
Warp and Weft, and that many of the 
surveyors on their list do not know the 
standard of your marks. We therefore 
consider it desirable that surveyors 
should be appointed who know the 
standard of the mark. Your declining 
to examine or survey any jute landed 
by us is we hold unreasonable, as until 
the jute is landed how could we possibly 
examine it? The question, however, of 
how, when and where a survey should 
take place, is one for the surveyors, and 
not for the parties to the survey to 
decide. As you positively now refuse 
to agree to a survey of any kind we give 
you notice, that we have asked Mr. 
Crichton of Sinclair Murray & Co., and 
Mr. Duncan of the Biidge*Budge to 
examine the jute and grant survey 
reports of both the parcels under dispute 
and should they state that, as we con- 
tend, the jute is inferior and stf^te that 
we are entitled to an allowance and 
should you fail to pay same on demand 
we will without further notice instruct 
our solicitor to recover the amount by 
aid of tiie Court. As soon as the sur- 
veyors appoint the time at whioj^i they 
will examine the jute, we will inform you 
that you may, should you wish, hkve a 
representative present at the survey.” 

Thereupon Duncan, a buyer of 
jute for the Budge-Budg|e Mills, and 
Mr, Crichton, a member of the firm of 
Sinclair Murray & Co., jute 
brokers, .were requested by the Plaintiff 
to examine and report on the jute, and 
on notice of the fact being given ^ the 
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Defendant Company, Mr. Wallace, the 
manager of the Howrah Jute Mills, 
and Mr. Brown a partner of Messrs. 
Landale and Morgan, jute brokers, were 
deputed by the latter to ** Watch ” the 
survey on their behalf “ without pre- 
judice to our rights.” In the presence 
of these two gentlemen, Messrs. Duncan 
and Crichton took out 12 bales from the 
bulk,. Bome from the flat “ Khargosh ” 
and some from the fiat “Sita” into 
which the bales had been transferred 
from the flat “ Gorai.” They opened 
these bales and examined a portion of 
eachi not the entire bale. 

Upon such examination Messrs. Duncan 
and Crichton were of opinion that the 
Hessian Warp In the bales would not 
be more than 25 per cent, and Mr. 
Duncan, in order to be more sure, sent 
another ten bales of the jute, taken half 
from one flat and half from another to 
the Budge Budge Mills for examination. 
The mill selection was made at the Mills 
under the supervision of one Mr, Pullin, 
the jute godown superintendent, and 
according to him the quality of Hessian 
Warp did not amount to more than 25 
per cent. A report was thereupon made 
by Messrs. Crichton and Duncan in which 
they estimated the loss sustained by tJie 
Plaintiff, at the sum* of Rs. 7,875 being 
an allowance of two annas per maiind 
for every 5 per cent, deficiency In Hessian 
Warp. There was evidence that this 
was the allowance usually made^^ by 
surveyors. 

The defence taken by the Defendant 
Company in their written statement was 
mainly a denial that the jute was not 
of the standard (quality and that they 
were not bound by the opinion of 

99 
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Duncan and Crichton, iK^hich was in fact 
erroneous. 

The suit came on before Stanley, J., 
who, on the 20th June 1901, delivered the 
following judgment : — 

Stanley, J, — (After stating the facts) 
This is shortly the case of the 

Plaintiff. Neither the Plaintiff nor 

any one in his employment has been 
examined and not a tittle of evidence 
has been given on the part of the Plain- 
tiff to prove what was the quality of 
the bulk of the consignments, that is, 
the 5,978 bales which form the balance of 
the 6,000 bales. I am told that T should 
judge of the bulk by the i^mple on the 
eoe uno disce omiifz. 

Assuming that the evidence satisfied 
me that the bales which were examined 
were inferior to the standard quality of 
the mark, should I be justified in arriving 
at the conclusion that tl;ie remaining 
bales were all likewise inferior when the 
Plaintiff who, so far as appears, has had 
the opportunity of examining, if he has 
not actually examined the remaining 
bales, has adduced no evidence to prove 
the quality of them % I know of no case 
in which, under similar circumstances, 
a Court has condemned the bulk of a 
large consignment of goods as of inferior 
quality on proof of the inferiority of a 
sample. In the case of breach of war- 
ranty of quality, primd facie the measure 
of damages is the difference between the 
val];^ of the goods at the time of delivery 
to the buyer and the value they would 
have had if they had answered the 
warranty. This is the principle upon 
which damages would be measured in the 
present case if there lyas a breach of the 
warranty. 


What data have been furnished to me 
by the Plaintiff for estimating the value 
of the bales 6,978 in number which were 
not examined by the surveyors t None 
whatever. I am asked to accept the 
testimony of the surveyors in regard to 
the bales which were examined as satis- 
factory evidence of the quality of the 
jute which was not examined and to say 
that I am satisfied that the jute in the 
unopened bales corresponded in quality 
with the jute in the bales which were 
opened. This seems to me to be a some- 
what arbitrary mode of estimating 
damages. No doubt there may be cases 
in which the Court would be justified in 
drawing an inference as to the quality 
of the bulk from the quality of a sample, 
as for example in a case in which the 
Plaintiff had no opportunity of examining 
and testing the b«lk. Here however 
such is not shown to be the case. The 
Plaintiff does a large export trade. If 
the jute in question was exported, then 
for the purpose of export it was necessary 
for him according to the evidence to 
re^bale the jute, opening all the bales and 
re-assorting the jute. If this had been 
done, there would not have been much 
difficulty, I would say, in ascertaining 
approximately at least the amount of 
Hessiaq Warp in the consignment. As 
Sir Allen Arthur in his evidence .said, 
there would be no difficulty in such case 
in. saying what percentage of Hessians 
there was in each assortment of the con- 
signments aijd the Plaintiff could have 
arrived at some estimate of his loss if 
he had suffered any. ^ 

If the jute was not exported 
used by the Plaintiff in manufaotufe, he 
would| one would eapeot| be In a position 
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to adduoe some evidence to satisfy the 
Court as to its quality. If it was sold, 
then the Plaintiff should, I would think, 
have been able to tell the Court the 
classification tinder which it was sold and 
what percentage of Hessian Warp was 
guaranteed. If the Plaintiff had sold 
the jute and only guaranteed that it 
contained 25 per cent, of Hessian Warp, 

I am disposed to think that I should 
have heard of this. As matters stand, 
not a shred of evidence in regard to the 
unopened bales has been adduced by the 
Plaintiff. The only evidence which I 
have bearing upon the quality of the 
jute in these bales, independently of the 
evidence which was given in regard to 
the examined bales, is that of Mr. Naha- 
piet, the manager at Naraiiigunge of 
the Jute Department of the Defendant 
Company. He has been in the jute trade 
for fifteen years and he superintends the 
assortment of and the pressing and 
baling of the Company’s jute. Before 
the bales, he said, are pressed, he makes 
an examination of the jute from hhata 
to khatti (batch of coolies engaged ib 
sorting) and on passing the qualities as 
correct the jute is taken to the press- 
house and baled. Until the jute has 
been exartiined and passed by him the 
jute is not pressed. In answer* to a 
question in cross-examination Mr. Naha- 
piet admitted that it was possible, ^ut 
very unlikely, that he would make a 
mistake and pass a bale which did not 
contain the guaranteed percejptage of the 
Hessian Warp. If the consignments by 
the fiats “Khargosh” and “Gorai” had 
been tested properly, he says that the bales 
would have given between 47 to 55 per 
pent. Hessian. The assortment, he says, 


was carefully done to keep up the reputa- 
tion of the mark. This is very striking 
evidence. No doubt the Plaintiffs coun- 
sel are justified in pointing out that Mr. 
Nahapiet is interested in this litigation ; 
he is the person who is responsible for 
any faulty assortment of jute and if 
there was faulty assortment in this case, 
he would be responsible for the loss. 

I have* HO reason, however, to think that 
this consideration has unduly weighed 
with Mr. Nahapiet in giving his evidence. 
He appeared to me to give his testimony 
without regard to any personal consi- 
deration of this kind and to be speaking 
what he beliefed to be the truth. It 
may be that he has somewhat overstated 
the percentage of Hessian Warp in the 
bales but I am quite satisfied that he 
did not wilfully overstate it. If his evi- 
dence is trustw'orthy, it is impossible to 
believe that the Plaintiff has any real 
grievance. I believe that Mr. Nahapiet’s 
evidence is reliable, and taking it in 
conjunction with the evidence of Mr, 
Wallace 1 have arrived at the conclusion 
that as regards the bulk of the consign- 
ment the jute was not inferior to the 
standard quality of the mark. 

(His Lordship then dealt with the 
evidence and continued as follows) : — 
It appears to me that there was an 
initial error committed by both Mr. 
Crichton and Mr, Duncan in the test 
which they made. When they found that 
the hanks of jute which they examined, 
were as they thought inferior to the 
quality of the mark, it was surely their 
duty to examine all the jute in the 
opened bales., N<m contiat but that the 
part in each bale which was left un- 
examined contained siifficieut Hessian 
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Warp to make ^up for any deficiency of 
this Warp in t&e portions ^hich they 
examined. They had no right to assume 
that the residue of the jute in the opened 
bales was of similar quality to the por- 
tions which they examined, particularly 
when their examination was to be ^ test 
not merely of the opened bales but of 
the entire consignments. 

It seems to me clear, as Mr, Wallace 
has pointed out, that these gentlemen, 
when they found portions of a bale inferior, 
ought to have examined the entire of the 
bale. 

They or at least Mr. Crichton appear 
to have been too ready ato arrive at a 
conclusion. Mr. Duncan, no doubt, was 
more cautious, seeing that he determined 
to have a mill selection made. To make 
himself more sure, as he says, but accord- 
ing to Mr. Crichton, in order to see the 
jute **in bis own light,’’ he made up 
his mind to have a mill selection taken. 
Mr. Duncan is a buyer of jute for the 
Budge-Budge Mills and has been 4 years 
in Calcutta ; before he came to Calcutta 
he was for 25 years engaged in the jute 
business in Dundee but he had no ex- 
perience, he says, in surveying jute in 
Dundee. 

Whatever may j;>e the views and ideas 
of Mr. Duncan as regards the requisites 
necessary to bring jute within the classi- 
fication of Hessian Warp, it is not un- 
natural to suppose that these views and 
ideas will be shared by the employers 
in the jute department of the Budge- ^ 
Budge Mills, and therefoig^ I am not 
disposed to attach so much importance 
to the mill selection which was so made. • 
as I otherwise should. If bales of jute : 
had been sent fqr selection to another - 


mill than the mill with which Mr. Duncan 
is connected, the test would have been, 
in my opinion, more satisfactory. I am 
disposed to think, from the evidence, 
tha£ Mr. Duncan is perhaps a little 
hypercritical and exacting in the matter 
of jute classification and that he looks 
for a colour in Hessian Warp which is 
not according to the true test requisite 
for its classification as Hessian. He 
admits that Hessian is difficult to define, 
he defines it as being good coloured, 
strong and with straight fibre, not broken 
fibre the colour, he says, should be white, 
and gloss indicated strength. 

Mr. Crichton ’ said that Hessian was 
light in colour and strong, and that 
Sacking Warp is inferior in colour but 
strong. Colour seems to be an important 
criterion of superiority but where and 
what the dividing •colour between Hessian 
Warp and Sacking Warp is we have not 
been told. 

Mr. Nahapiet said that Hessian Warp 
must be Icng, glossy and golden coloured, 
with strong fibres. Mr. Wallace said 
that the juoe which he examined was 
light in colour and not as alleged by Mr. 
Crichton, grey in colour. Mr. Crichton 
said that the jute was deficient in 
strength and colour, that it was grey and 
heavy rooted. 

Mr. Wallace struck me as being a 
pei;pon who had experience in and sound 
knowledge of jute. I was favourably 
impressed by bis evidence and the manner 
in which helgave it. In a matter of this 
kind there is room for e^mggeration, and 
I cannot but think that if tberq Were 
defects in the jute in question, these 
driects have been exaggemted the 
witnesses for the plamtiff; I do not 



VoL. ? ..j • Tians OALcmA yi&tm. toi 


J. Boisogomopf v. Nahapibt Jute Co., Ld. 

say wilfully exaggerated but there exists 
in the case of expert witnesses a tendency 
to support the view which is favourable 
to the party who employs them, so that 
it is difficult to get from them an iude> 
pendent opinion. 

A high authority once said skilled 
witnesses come with such a bias ou their 
minds to support the cause in which they 
are embarked, that hardly any weight 
should be given to their evidence.” 1 
do not say that in the present case, I 
have acted on the principle so stated. 

I may observe also that I do not attach 
any importance to the suggestions made 
by the Defendants’* counsel that Mr, 
Crichton’s firm would be willing and are 
desirous to take over the Plaintiff’s agency 
and therefore that Mr. Crichton is not 
an important witness. 

£ decide this case solely upon the 
evidence which has been laid before me 
as to the quality of the jute. The Plain- 
tiff has failed to satisfy me that the jute 
was inferior to the standard quality of 
the mark, the burden of proving which, 
lay upon him. 

The Plaintiff appealed. 

Jlfr. Dunne and Mr, Sinha for the 
Appellant. 

The Advocate-General {The Hon^ble J, 
T, Woodroffe) and Mr, Garth for the 
Bespondents. 

The Judgment of the Coubt was as 
follows 

Maclean, G. J.^This il a suit to re- 
cover damages for an alleged breach of 
warranty as to the quality of 6,000 
bales of jute purchased by the 
Plaintiff from the Defendants. There is 
no dispute as to the contracts which are 


set out in the plaint : the only dispute 
is as to the quality of the goods. The 
jute was to be of the standard quality 
of a certain mark, 2^—’, and this, 
admittedly, means that each bale was to 
contain 40 per cent, of what is known as 
Hessian Warp. The sole question is 
whether the bales delivered did contain 
that percentage of Hessian Warp, and 
thfs^is a question of fact. The jute was 
delivered by the Defendants, and imme- 
diately after delivery, the Plaintiff com- 
plained that the jute was not up to the 
standard quality of the mark, and asked 
the Defendants to send down a represen- 
tative to inject it. Some correspondence 
then ensued : the Plaintiff suggesting a 
survey and the Defendants proposing an 
arbitration by the Bengal Chamber of 
Commerce. The Plaintiff declined the 
latter offer as he was entitled to do, and 
I regret that the Defendants’ agents 
should have thought it necessary to make 
the imputation they did against the 
Plaintiff in the letter of the 27th Novem- 
ber 1900. The price paid for the whole 
of the jute, including 1,000 bales, as to 
which there is no dispute, was about 
1,50.000 rupees. Tlie Plaintiff then 
appointed two surveyors to examine the 
jute, and the Defeipdants sent down two 
gentlemen to watch ” the proceedings 
on their behalf. .1 will deal in a moment 
with what took place on this survey and 
subsequently. 

Before examining the evidence I desire 
to deal with two points which are pro« 
roinentlyilealt with in the judgment of 
Mr. Justice Stanley. If by bio oibsmrvs^ 
tionthe learned Judge intended to convey 
thatt before recovering dansages in n eaae 
of this class, the Plsdatiff wai bound to 
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examine each of the 6,000 bales of jute, 
and, as the result of such examination, 
was bound to show that in each bale the 
jute fell short of the requisite standard, 
I most respectfully differ from him. If 
such were the usage, it would, I fear, 
impose a serious clog upon commercial 
transactions. But it is clear from the 
evidence that this is not so. Mr. Duncan, 
one of the Plaintiff’s witnesses, says'f — 

I examined 12 bales out of the bulk 
which was in the flats there. It is usual 
to examine certain lots only in making a 
survey. To take a part of the bulk, to 
examine a part and make a report on 
that part, we arc supposed# to take 10 
or 12 bales, a sufficient quantity to form 
a judgment as to what the bulk is” and 
further on he says : “ In order to find 

the average of a whole consignment it 
is not usual to examine the whole con- 
signment. We arrive at an average for 
the consignment, we take a portion for 
selection. The average of the consign- 
ment is taken to be that of the portion 
selected. We took the quantity which 
we considered would give us a represen- 
tative quantity of the bulk,” and Mr. 
Wallace, the Defendants’ witness on being 
asked — Do you ^consider that a list 
of 12 bales is sufficient for a cargo of 
10,000?” says, “Picked out here and 
there in the bulk I should think it was. 
Selected as these were 1 should think 
it was so.” 

The other point is that the Plaintiff 
ought to have shewn how he had dealt 
with the jute which was deliv^ed, and 
whether he had suffered any and what 
loss by reason of the jute not being up 
to the warranted standard. There would 
have been much force in this contention 


had it not been that, according to the 
evidence the measure of damages, or, 
perhaps, I should say the method of 
ascertaining the damages, in a case of 
this class, appears to be established and 
recognised in the trade. It would appear 
that the buyer is entitled in respect of 
the inferiority alleged in this case to an 
allowance of 6 annas per maund, the rule 
being to allow 2 annas per maund for a 
deficiency of 5 per cent, of Hessian Warp. 
Both Mr. Duncan and Mr. Crichton say 
so, and Sir Allan Arthur who is expe- 
rienced in these matters, and who was 
called for the Defendants, appears to be 
of the same opinion. Mr. Crichton 
speaks of it as a custom in the trade. 
Moreover, we have beard no argument 
from the Respondents’ counsel that, if 
the Plaintiff is entitled to damages, the 
dantages as regards Hhe quality of the 
jute have been assessed upon a wfong 
basis. 

Mr. Justice Stanley dismissed the suit 
holding that the Plaintiff bad failed to 
satisfy him that the jute wi^ not up to 
the warranted standard, hence the present 
appeal, and it now becomes necessary to 
consider the evidence on this point, which 
is the real issue in the case. 

Mr. Crichton and Mr. Duncan surveyed 
12 hales* out of the consignment on 
board one of the flats, and the survey 
lasted quite an hour. I agree with the 
Court below tliat^ as the evidence of 
these gentlemen is that of experts, we 
mtist regard it^ with every care, though 
apparently, from the evidence of Nahapiet 
Seth Nahapiet, one of the Defendants^ 
witnesses, “ It is not the least difficult 
to distinguish between the two classes of 
jtde, that is between Hessian atidSaokin| 
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Warps/’ And I also agree with Mr. 
Justice Stanley that no real importance, 
detracting from the value of Mr, Crich» 
ton’s evidence, ought to be attached to 
the circumstances that his hrm was 
desirous of taking over the Plaintiff’s 
agency. 

Now Mr, Crichton’s evidence is precise 
that the bales which he examined were 
not up to the standard quality, and that 
they contained only 20 or 25 per cent, of 
Hessian Warp. He tells us how the 
bales were opened, what ho and Mr. 
Duncan did, and how the jute was exa- 
mined and he points out the difference 
between Hessian WaVp, Sacking Warp 
and cuttings. Nor do 1 think that in 
material points he has been shaken by 
cross-examination. 

It was urged for the Respondents that 
the survey was defective because only a 
portion of the jute out of the bales which 
were opened was examined and that the 
surveyors could not have arrived at a 
just conclusion as to the percentage of 
Hessian in each bale without examining 
the w hole, but Mr. Crichton says they 
can always judge of a bale by opening 
half the hanks, and that they can do so 
accurately ; and this view is confirmed 
by Mr. Wallace, one of the Defendants’ 
witnesses who says : — ** from one-third to 
about half of each bale was opened. 
Probably more in one or two. I could 
form an opinion as to whether that jufce 
was up to standard qtiality or not.” So 
that it would appear to ^ be common 
ground between the witnesses on each 
side that enough of each bale was opened 
to enable the surveyors to form an opinion 
as to whether the jute was up to standard 
qoidity m not 


Mr. Duncan, who also surveyed these 
12 bales, says that they examined the 
quality carefully, and that he did not 
consider that it was up to the standard 
quality of the niark, but iu order to make 
sure of his opinion, he determined to 
have a mill selection taken. His opinion, 
on the survey, was, that the jute in the 
bales which were examined was, sub- 
stanfially, below the standard quality of 
the mark by some 15 per cent. 

With the view to this mill selection, 
which is, apparently, a much niore 
searching examination than that effected 
by a survey, ten bales were selected from 
the bulk of the consignment, five from 
one fiat and five from another, and these 
were sent to the Bndge-Budge Jute Mills, 
with a note to Mr. Batchelor, who was 
the manager. Mr. Duncan is an assistant 
in the firm of Andrew Yule and Company, 
who were the managing agents of the 
Budge-Budge Jute Mills. 

It lias been contetided for the Respond- 
ents that it has not been clearly estab- 
lished that the ten bales which were 
subjected to the mill selection, formed 
part of the consignment to the Plaintiff ; 
but I think that, upon the evidence it is 
clearly mstie out that the ten bales did 
form part of that consign meut, and the 
learned Judge’s observations on this part 
of the case pi'oceed upon that footing. 
Mr. Pullin, who is employed in the Budge- 
Budge Mills and who tells us how mill 
selections of jute are effected and who 
examined the jute in this case on the 
4th Deceibber, and superintended the 
selections, tells us the result of the select 
tion, a result which shows that the bal^ 
examined were very far below the standard 
quality of the mark. No valid reason is 
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shewn for impeaching Mr. Pullin’s evh 
dence on this point, nor do 1 think that 
the fact that the selection was made at 
the Budge-Badge Mills is siifticieiit ground 
for saying that the selection was not a 
fair or an honest one. It is true that 
no representative of the Defendant Com- 
pany was present at the selection, but 
this may be attributed to the circum- 
stance that they had previously declined 
to be parties to the survey. 

As against this evidence wc have that 
of Mr. Wallace, who is a gentleman of 
experience in the jute trade, and who, it 
will be remembered, was sei^t down with 
Mr. Brown, not to survey, but to watch 
the survey to be made by Messrs, Crich- 
ton and Duncan. He says, decidedly, 
that there was 40 per cent, of Hessian 
Warp in the bales which were opened 
and this would bring the bales up to the 
standard quality of the mark. 

I gather from his evidence that he did 
not by any means make so careful an 
examination as Messrs. Crichton and 
Duncan, He does not appear to have 
handled the jute but to have stood about 
and looked on whilst Messrs. Crichton 
and Duncan were examining it. He, in 
fact, says, it is not necessary to handle it, 
though the witness Nahapiet Seth Naha- 
piet said, ** of course, we always handle 
it to see that it is all right,” a statement 
from which be subsequently resiled. 

We have it, then, that out of the bulk, 
22 bales were examined, 12 by way of 
survey and 10 by way of mill selection, 
with a result showing as ** deposed to 
by Messrs. Crichton and Duncan that 
the jute was far below the standard 
quality of the mark, the deficiency in the 
Hesslau Warp being at least 15 per cent. 


As against this, we have only the 
evidence of Mr. Wallace, whose examina- 
tion of the 12 bales on the fiat was of 
the somewhat superficial nature I have 
described. He says the jute was up to 
the standard quality. No doubt there 
is the evidence of Nahapiet Seth, the 
Manager of the Mill Jute Department of 
the Defendant Company. He tells us 
how the business of the Company is 
carried on at Naraingunge. The Com- 
pany appear to have sent out about 
35,000 bales with the mark 
in the season of 1900, and he says, 
speaking generally that bales of this 
mark had more than 40 per cent, of 
Hessian when they were taken out of 
the godown and put into the fiat. It 
appears from his evidence that they 
received complaints from the Budge- 
Budge Company about certain jute they 
had sold to that Company and that the 
jute complained of was exactly the same 
class of jute as that sold to the Plaintiff, 
and that they had made an allowance 
in respect of that complaint. I do not 
think that this gentleman’s evidence as 
to the quality of the jute generally can 
prevail as against the evidence given as 
to the quality of the jute in the specific 
consignment to the Plaintiff, or ran or 
ought to prevail as against the direct 
evidence in this case as to the result of 
the examination of the 22 bales, and 
especially as regards the ten bales which 
were subjected to the mill selection. I 
have no desire to make any imputation 
upon the Company in this matter. I 
hive no doubt that every care wae taken 
in this case by them to see that the jute 
at their depot at Naraingunge was up to 
the standard quality but it Is not always 
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to support the presumption that this 
was a common gaming house and kept 
for that purpose and that being so, we 
think that the conviction in the present 
case must stand and the rule dischargecf 
and we direct accordingly.- 

In the next case (Rule No, "1042) 
connected with the conviction of Amrit 
Singh, the owner of the house, it appears 
that he has been convicted in a separate 
trial — that trial being held immediately 
after the trial of the persons whose case 
we have just disposed of and in that 
trial he has been convicted of keeping a 
common gaming house. 

The defence was that it was the 
accused’s own private house and not a 
common gaming house within the mean- 
ing of the Act. 

The question for, determination is 
whether there is sufficient evidence in 
this case to show that the house was a 
common gaming house. The evidence 
that has been adduced tends to show 
that a large body of persons, some 29 in 
number, of diiferdtit ages and social 
standing, some Hindus, some Mahome- 
dans who, in the usual course, would not 
be fit companions or associates of the 
accused, •were found assembled in his 
house at a late hour of the night ^and at 
t&e same time and place, pice and 
cowries which, the Magistrate sayS; in 
shape indicated that they were used for 
gambling purposes, were discovered. Nt 
doubt) as We have already^ had occasion 
to point out, coins and cowries are not 
neoessarily implements of gambling but 
they become “instruments of gaming” if 
they ate found to be used for that pur- 
pose^ and in this case also we think that 
there 18 tuAoient to shoW) from the cir- 
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cumstanoes under which the articles were 
found, that they were being used at the 
time for the purpose of gaming. That 
being so, the presumption under sec. 6 of 
the Act arises and instead of being 
rebutted by the evidence adduced by the 
accused we think it is strengthened by 
the facts and circumstances under which 
the different people were found in the 
house. It seems to us to fee quite clear 
that a house cannot be considered as 
exclusively private in its character which 
Is used for the purposes of gaming by a 
large party of people of different social 
position and standing who would not 
ordinarily be the private friends or 
guests of the owner. We have no doubt 
that the house in this case comes within 
the meaning of the Act, and we think 
that the conviction is right and that this 
rule also must be discharged. 

H. P. C. “ discharge, 

[CIVIL APPELLATE JtTRlSDIOTIOK. 

Appeal from Original Side 
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tFAen deling with the mu of a Wilt 
09^ a dfed execuie^i hy a purdanaBhiti lady, 
a particular and pecidiar onm restn upon 
ihoie who come forward to support the 
docmient to show that the e^cecutant 
thof*ouyhly understood whnt she was doing, 
and was tJiorovghly and fidly acquainted 
with the terms of the dociamnt she was 
executing. 

% r * 

The p7'€Sumpiions as to the knowledge 
of the executant of the contents of the 
document she is executing do not eqxiiliy 
apply in the case of a purdanashin lady 
as in the case of other persons. 

As to wh'it constitutes i^ndtie influence 
in this country, a useful guide is afforded 
by see. J/S of the Indian Succession Act. 
It is true that that section does not apply 
^ to the Wills of Mahomedans, but for all 
that it is a useful guide as to lohat does or 
does not constitute undue influence. 

The facts of the case arc fully stated 
in the judgment. 

The Advocate-General (lloWlle J/r. xT. 
T. Woodroffe) and Mr, B. C. Mittev for 
the Appellants. 

Sir Griffith Evans and Mr. Sinha for 
the Respondent. 

The Judgments of tub Court wol-e as 
follows : — 

Maclean, C. J. — This is an appeal 
from a decision of Mr. J iistice SaJe, dated 
the 2ud of July last, under wliioh he 
granted probate to tbo Administfator- 
Oeneral of Bengal of the Will pf Jhe 
widow of the late King of ‘Oudh, dated 
tbo 30tb of June 1893, The la^ was 
generally known as Khas Mehal She 
died on the 31st of Mixrch 1894, and on 
the 14th of May 1894, an appllcatmi 


was made by the Admlnistratw-^tett^JiW 
of Bengal, who was appointed executor 
the Will for probate. 

The grant of probate was insisted by 
Prince Knratulain Mirza, and Nawab 
Dilbund Begum, who are the son oaid 
daughter, respectively, of the testator's 
late son, Prince Hamid Ali Mirsa Wall 
Ahmed Bahadur, and who have beefi 
found in these proceedings to be amooget 
the testatrix’s heirs. Probate was resist- 
ed on the ground that the testatrix had 
not sufficient mental capacity at the date 
of the oxecution of the Will to under- 
stand what she was -doing, and the 
objectors further say that, if she did 
execute the document, she was induced 
to do so by the undue influence of one 
Kawab Peara Saheb, who was a some- 
what distant relative of the testatrix, 
and who, no doubt, had been living, as 
one of her household in her house and 
looking after her business affairs for 
many years. Under the Will, which ifl 
challenged, though, no doubt, the testa* 
trix confirmed a safiimmah in his favour^ 
and gave him the control of a sum of 
Hs. 10,000 for religious ceremonies and 
sending her remains to kas hda, and othar^ 
purposes, and. also gave him the 
of the income of a further eam of 
Rs. 10,000, for the purpose of hAvitg 
iho Koran read over her remains, and 
other objects, Nawab Peara Saheb took 

interest 

In dealing with the question of itiiliie 
iiiflueiioe tfaiB is not an mmspeneat 
^ture. Allilotlg^ apfwsreiii^}^^ 
i^on of the Will was originsllf 
by the objectors, ^ was wlslii 

$>6 case #as in tim Cio» 
festaltix bad aot^pPy CfiMNM ^ ^ 
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the questions^^ therefore, which re- 
plriH for our oonsideration are, whether 
. wag of sufficiont mental capacity at 
the date of the exeoutlou of the Will 
to uodarstaud, aud whether or not she 
did thoroughly undetgtaud what she was 
doing, and whether she was induced by 
the uadtie induence of Peara Sabeb, to 
execute it The case of the objectors is 
set out ill the 16th paragraph of their 
affidavit filed on the 31st of May 1894, 

I will read it : — 

“I further say that as time went on 
she became feebler in body and mind 
aud for about a year before her death 
her state of body and mind was such 
that she was not only incapable of 
attending to any business affairs of hers 
but could not beir being spoken to by 
anybody and would ohly utter from time 
to time a few incoherent sentences, 
besides making signs* asking for fbod and 
drink and the like ; and I assert that 
at the time when she was alleged to 
have made a Will she was from the state 
of her body and mind incapable of exe- 
cuting a Will or any other legal docu- 
ment or of uuderstaudiug the provisions 
of any legal document whatsoever aud 
that if it is shown that she in fact did 
execute any document in the nature of 
a Will 1 further assert that she w’as then 
aufibrihg from the illness of which she 
aufasequently died ani that she not 
a free agent in executing the said alleged 
Will and that the same was procured 
from her by the said Peara Saheb and 
hhi agents by the exercise of the undue 
iUifluenoe and ascendency which he (the 
gai4 Peara* Saheb) bad acquired over her 
^ i|^ lilof esaid.” 

^ In 4ea|iieg with this case, I have no 


desire to impugp the proposition laid 
^dowu in many cases, that, when dealing 
with the case of a Will, or a deed* exe- 
cuted by a purdunashin lady, a particular 
and peculiar onus rests upon those who 
come forward to support the document 
to show that tfle executant thoroughly 
understood what she was doing, aud wae 
thoroughly and fully acquainted with 
the terms of the document she was exe- 
outifig, and that the presumptions as to 
the knowledge of the executant of the 
contents of the document she is execut- 
ing, do not equally apply ui the case of 
a lady as iu the case of 

other persons. 1 have no desire to 
impugn any of those propositions. But, 
all said and done, the real question in 
this case, as in all oases of this descrip- 
tion, is, was the testatrix of sufficient 
mental capacity to understand what she 
wm doing, and did she understand what 
she was doing, and does the Will give 
effect to her true intentions and wishes ? 

Now, upon this part of the case, the 
evidence of Mr. Hut ter, as also that of 
Mr. Jebaiidar Mirza, appears to me to 
be conclusive, it is perfectly true that 
the instructions for the Will wersm con- 
veyed to Mr. Butter, who, I may^ say, in 
passing, is a gentleman of great expe- 
rience and undoubted respectability*, no 
imputation whatever having been made 
against him in this matter, by Peara* 
Saheb, and also by one Hossein 

who is wow dead, and were not conveyed 
direct by the testatrix herself to Mr. 
Rutter; but there is nothing so very 
exceptional, or suspicious in this, sesing 
the method iu which purdanoMkin ladies, 
from the exigencies of theit positlcgii are 
oompelled to transact tWr hiwiilfli 
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affairs in this country* In pursiiAnoe 
of those instructions, Mr. Rutter pire- 
pared a draft Will, which was sent to 
the lady for her approval and returned 
to him approved with a letter, which Is 
undoubtedly signed by the lady herself, 
appointing the 13th of^ June for its 
execution. 

Much has been said by the Appellant 
as to the mental and intellectual capacity 
of the testatrix, but there cannot, I 
think, be any reasonable doubt that she 
was a woman of somewhat exceptional 
capacity and accomplishments, and, quite 
apart from the evidence of Mr. Butter 
and Mr. Jehandar Mirza upon this point, 
the evidence of Mirza Mahomed Jelal, 
at p. 63 of the paper-book, in connection 
with Exhibit B which is a letter of the 
16th of February 1894, many mouths 
after the date of the Will, as also the 
evidence of the objector himself Prince 
Kuratulain, at p. 78 of the paper-book, 
is absolutely inconsistent with the des- 
cription of her physical and mental 
condition which is set out in para. 16 
of the affidavit to which I have referred. 

Much is made of paragraph 3 of the 
Will %s to the objectors not being her 
heirs, and we are invited to infer from 
that, that this was put in at the instiga- 
tion of Peara Saheb, and that he had 

» 

some deep, but somewhat undefined 
Inotive, for its insertion. There is really 
no evideq^e to show that Peara Saheb 
inspired this paragraph ; or that he could 
have had any reasone^ble motive for so 
doing, but there is evidence to show that 
the old lady, for I ought to have men- 
tioned that she was an old lady of nearly 
80 years of age, was angry with tha 
objector Prince l^uratulain Mim and 


specially so by reasoi^ of the xn^txiori|il 
of. the 20fch February 1893, the pradtiir 
cal object of which was to take 
from her the management of her own 
property and affairs. It is much more 
probable that it was owing to some feel- 
ing of resentment entertained by h<Mf 
against the objectors on this account that 
paragraph 3 was inserted than that it 
was instigated by Peara Saheb. 

But be that as it may, it is clear that 
Mr. Ratter did attend upon the old 
lady on the 30th June 1893, and if his 
evidence is to be believed, and I see no 
reason for doubting it, that a translation 
of the Will was read over and explaiticd 
to her, that she ‘said she was satisfied 
with it, and that she executed the Will 
in his presence. As I have said, the 
execution is not ifow denied, and Mr, 
Rutter says, that on this day, she was 
in full possession of her senses, that she 
was always an intelligent woman and 
understood business matters thoroughly. 
No question of personation can arise 
because, as I understand, the actual ex- 
ecution of the Will by the testatrix ^ is 
not now challenged. I have no doubt 
w>hatever upon the evidence of Mr. Rutter, 
that the testatrix thoroughly understood 
what she w^as doing, and that the Will 
gives ef&ct to her intentions and wishes. 

Of the other witnesses the identifier, 
Hajeo Ali Mirza, is unfortunately dead, 
as are Aga Hossein, and Meah Mantas, * 
and also Mr. Butter’s clerk, Tej Chundet 
Ohatterjee. 

Irhen the withess Syed Jehandar 
wh 0 appears to us to be a witnesi entk#* 
ly l^ortby of belief and an 
witness, identifi.od the testatidE 
the Sub-Be^istrar at heF hon^e 4*1 
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Bi^dsor. He was admitted to her presence ; 
he Says thet the signature and seal %h 
the Will are hers, and that the signature 
was placed there in his presence. He 
says she was poxfectly well at the time 
SO far as he could judge; that he told 
that it was her Will, and she said 
that she understood that it was her Will, 
and knew its contents ; and he tells us 
that she was more than an ordinarily 
intelligent woman ; she was a woman of 
culture. This evidence coupled with 
that of Mr. Butter, is, to my mind, con- 
clusive that the lady knew that the docu- 
ment she was executing was her Will, 
that she understood its contents and that 
it gave effect to her wishes. 

I now pass to the question of undue 
influence alleged to have been exercised 
by Feara Saheb in connection with the 
instructions for and ^execution of the 
Will. As to what constitutes undue in- 
diienoe in this country, a useful guide 
is afforded to us by sec. 48 of the Indian 
Succession Act. It is true that does not 
apply ^ the Wills of Mahomedans, but 
for all that it is a useful <^uide as to what 
does or does not constitute undue in- 
fluence. 


or importunity on his part such as would 
have the effect of destroying her free 
agency in the matter. In this conneo* 
tion, I may remark, that his personal 
interest under the Will is a remote one, 
and that he would take no personal 
benefit whatever, if he properly discharg- 
ed the obligations which were imposed 
upon him. To my mind the case of 
undue. influence absolutely fails, 

I^pon the question of costs, 1 see no 
reason to differ from the conclusion arriv- 
al at by the Court below. 

The appeal must bo dismissed with 
costs. 

Frinsep, J. — I am of the same opinion. 
HTn4 J. — I am also of the same 
opinion. 

[QlVIIi APPELLATE JUBISBIOTION.] 

Appeal from Appellate Decree 
No. 1205 OF 1898. 

' Mohe^h Chunpbr Das, 
Baker TEE, J. Plaintiff, AppeRant, 

Brett, J. * v. 

1901. Jahiruddi Mollah 

18, January, and others, Defenda^.ts, 

^ liespondents. 


Kodoubtthe evidence shows and I have Procedure Code (Act XIV of 188g), 

vm little doubt that it was tho fact that ^ (««). ctnd 691- 

f. ,v, Appeal-^Remand ot'der—Jurisdtctione 

- Pdara Saheb was the object of the .lady’s 

afieotion, that she had great conBdence Court erromoudy 

in him, that he had for years assisted *her remanded a eaie under tee. 662 tnstead of 

in managing her affairs, and that she ^ 

reUed upon his advice and the assistance done, and op appeal tg, the High Court 
which he gave her. But thfre is ahso- against the decree of the loteer AppeUaU^ 
lately no evidence to show, in relation Couit paued^ on appeal against the deeret 
,tn thk particular Will that, either by of the pet Court made after tuehrma/nd, 
or coercion on tho part of the Appellant took objectione to the legality 
VtAM SRheb, the lady waa induced to °/ order <f remand : 

ot that there was any aot|ou field.-fAut tueh ol^eetione mag now he 
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pmi 0 d mUhmigh no appsol had hem, piyh 
/«rtW a^ainei iJta ordtt* of remand pro^ 
viouiip^ 

Maharajah MoHB:%jBuii Sikoe v. Ths 
Benoal Govbunment (1) and Savitbi v, 
Ramji (2) refe'^red to. 

That the vmd juriedictUm'* may 
either mean what it ordinamly understood 
hp the iet^m pirudiction ” when used with 
leference to the focal m* pecnniaty pte^edic- 
tim of a Coaart or iU jnmsdietion with 
7efmmice to the mhjeetmattei* of a mit ; 
or it may riean ike legal authority of a 
Oourt to do certain things. The l«m 
jurisdiction^* in sec, 578^ C, P, (7., is 
used in the foi'mer sense. 

That sec, 618 of the Civil Procedure 
Code is applicable in curing the defect 
of an cf ronecus order of remand if it does 
not affect the merits of the case, 

Raheshur SrNGH V, Shbodin Singh (3) 
and Sgbba Sartri v, Bala Chandra 
Sastri (4) dissented from,, 

Bri^Mohan Thakur ti. Rai Uma Nath 
(7) and Mohesh Chandra v, Madeub 
Chandra >(5) distinguished, 

Amir Harsan v, Seeo Bakse (6) and 
MaI^likarjuna V, Pathanbni (8) refers 
red to, 

Nassdbooddeen V. Lall Mahomed <9), 
Savjtri V, Ramji (2) and Matra Mondal 
V, Hari Mohan (10) 9rferr$d to and ap- 
proved, 

(1) 7 Moo. I. A. 283 (1869). 

(2) 1 L. R. 14 Bom. 282(1889). 

(3) I. L. m 12 AU. 610 41889). 

(4) I. h, K. 18 Ma<1.42l (1894). 

(5) 2 B L. 11. short notes of caees^ 
y -13 (1868). 

(6) I. L, R. 11 CsX, 6 (1884). 

(7) I. L. R. 20 Cal. 8 (1892). 

(81 1. L. R. 19 MiiE. 479 (1896). 

19) 13 W. R. 284 (1870). 

(10) I. L. R. 17 Cia. ibB (1889^. 


Tbifi was an ajppaU ptElori^ iMi m 
2(01 of June 1828, ftgahnl 
of Babu Behari Lai Mallipk, Addition 
Subordinate Judge of Xillah Faridpur, 
dated the 30th of March 1898, lAodifyiHg 
the decree of Babu^ Mohim Chilndor 
Chuckerbntt 3 % Additional Munstf Of 
Faridpur, dated the 3 let July 1^7. 

The f^ots of the case appear from tb0 
judgment. 

jDr, Asutosh Muke^jee and Babu Biraj 
Mohan Mazumdar for tlie Appellant. ^ 

Babu Sai'oda Chu7*7i Mitier and Babu 
Dasa^athi Sanyal for the Respondeuto* * 

The Judgment. or tub Court was as 

A 

follows : — 

I'his appeal arises out of a suit brought 
by the Plain tiff- Appellant to recover 
possession of certain immoveable pro- 
perty. • 

The first Court gave the Plaintiff a 
decree. On appeal by the Defendant 
No 1 the lower Appellate Court held 
that the first Courtis judgment was based 
upon an admission of the Defendant 
which could explained if a certain 
question of fact, namely, what was the 
position of the river Padma at a certain 
date, was correctly determined^ ami jSS 
Uiat question, the lower Appella^ Ckmirt 
found,, had not been properly deteminhdt 
it remanded the case to the first Oouit, 
But instead of remanding it nJo4m 
sec. 506 of the Civil Procedure Ooile as 
it ought to have done, it made its remalid 
dfder under^sec. 662 of the Oode^ alter 
betting aside the decree of the tolA 
Court, and it directed that 
decide the Bnit it«eU. No 
^fetred ogidaet W« 

tboo|tl» dil ootdd 
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Code. After remand the case was re4ried 
by the first Court and a decree was made 
In favour of the Plaintiff but not a 
decree in full as had been origin ally 
granted to him. The Plaintiff was satis- 
fied wfth that partial decree, but the 
Defendant again preferred an appeal ; 
end upon that appeal the lower Appellate 
Oourh modified the decree of the first 
Court and gave the Plaintiff something 
less than what the first Court on the 
second occasion had given him. Against 
the last-mentioned decree of the lower 
Appellate Court the Plaintiff has pre- 
ferred this second appeal ; and it is con- 
tended on his behalf, firsts that as the 
remand was in contravention of the 
provisions of secs. 562 and 666 of the 
Code of Civil Piocedure, it and all subse- 
proceedings should be treated as 
a nullity and the case sent back to the 
lower Appellate Court in order that it 
may try, according to law, the original 
appeal that had been preferred against 
the first decree of the first Court ; and, 
ieconcHfft it is ^contended that even if the 
order of remand be not treated as an 
ahllolute nullity and void for want of 
^Jaiisdietion, and if sec. 578 of tiie Code 
^ Cwf Procedure be applicable to the 
ease, still the remand otder *and all 
mbsequent proceedings ought to be set 
asjitle on the ground of the error in 
making that order having affected the 
merits of the case. 

A preliminary quei^tion* may arise for 
question, ^ namely, 
it is open to the Appellant to 
abovemmittoned objections now, 
IlM imt having jaeferred u«y appeal 
the remand eeder tmAer d. 38 


dure. Having regard to the provislotis 
of sec. 591 of the Code, and the oases of 
Maharajah Mohe$hv,r Singh v The Bengal 
Government (1) md Savitri V Ramji (2), 
we are of opinion that the preliminary 
question ought to l>e answert*! in favour 
of the Appellant. That being so, let us 
noil see how far the two contentions 
urged on his behalf are well stistatned. 

ill 

In support of the first contention it 
is argued that as the jurisdiction of tlm 
lower Appellate Court is founded upon 
the provisions of the Code of Civil Pro- 
cedure, and as sec. 562 is limited in its 
application to cases where a suit ha« 
been disposed of by the first Court or 
a preliminary point and the decision ol 
that Cogrt on such preliminary point u 
reversed, and sec. 564 expressly provide! 
that the Appellate Court shall noi 
remand any case for a second decision 
except as provided in sec. 562, we must 
hold that the erroneous remand of a 
case under sec. 562 is an act of^the 
lower Appellate Court in excess of its 
jurisdiction, or, in other words, is an 
error affecting the jurisdiction of the 
lower Appellate Court, and tlieretore not 
cured by sec. 578. 

In support of tlie contentioni stated 
above the learned vakil for the AppeUanl 
relies upon the cases of Rameehmr Singi 
V. Sfi^din Singh (3), Saetri y 

JSala Chandra Smtri (4) a:id M^tek 
Chandra Dae v. MadkaJb Chandra ^hirdat 
<5), mainly, and incidentally upon oertu^ 

O'VHoo, I, A. 

(2) L h. K u Bom. msitaas). 

[») bL. B.12A».«ie(l$SSt. 

(4) L L* jya Mad. 45}1 
(6) 2 B, short-notes of 

p. 18 ami, 
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other oases which are not neoeiBAry to 
be noticed just now. 

We shall first consider the argument 
based upon the language of the Civil 
Procedure Code, and then deal with the 
authorities cited in support of it. ^ 

The gist of the contention is that the 
.error of the lower Appellate Court in 
remanding the case under sec. 562 ofB^he 
Code of Civil Procedure, when that sec- 
tion was not applica!l)le to the case, and 
when a remand for a second decision was 
expressly prohibited by sec. 56 i, was an 
error affecting the jurisdiction of that 
Court within the meaning of sec. 578 ; 
and that the erroneous order being made 
by the Court in excess of its jurisdiction 
it and all proceedings held thereunder 
should be treated as a nullity. The 
determination of this point depends upon 
* the meaning to be attached to the term 
‘‘jurisdiction.” That word is used in 
two different senses. It may either mean 
what is ordinarily understood by the 
terin “jurisdiction” when used with re- 
ference to the local jurisdiction of a 
Court, or pecuniary jurisdiction of a 
CouH, or its jurisdiction with reference 
to the subject-matter of a suit; or it 
may mean the legal authority of a Court 
to do certain things. It is only in this 
latter sense that an erroneous order of 
remand by an Appellate Court can be 
treated as an order made without juris- 
diction. But the Court which made the 
remand order in this case clearly had 
jurisdiction to deal with the appeal, if the 
term “jurisdiction” is undemtood" in the 
former sense* There is no question that 
it was the Court to which the appeal 
would lie. And the question therefore 
is reduced to this, namely, whether the 


term “jurisdiction” irte* 518 

' of the Code of Civil Proceoure H tmed 
ill the former sense or in the latter. We 
are of opinion that regard being had lb 
the scope and object of the section^ the 
term “jurisdiction” must be held* tb 
have been used there in the former and 
not in the latter sense. For if it be held 
to be used in the latter sense, that k, in ^ 
the sense of the power of the Co^rt to 
make any particular order in a case over ^ 
which it has jurisdiction, local and pecu- 
niary, as well as jurisdiction with refer 
ence to the subject-matter, it may some** 
tipies be difficult to draw the line between 
an error which k merely an error 
procedure and one that is an error 
jurisdiction understood in that sense. 
There is another way of viewing it, from 
which it would appear that the term 
“jurisdiction” could only have been 
intended to be us^d in sec. 578 in tbe» 
sense of pecuniary or local jurisdictinn> 
or jurisdiction relating to the subject- 
matter. When a Comt, which is Wfmt> 
ing either in l6cal jurisdiction, or hi < 
pecuniary jurisdiction, or in jurisdiction 
with reference to the subject-matter^ k 
made to hear a suit or appeal, the 
primarily is the error of the party 
invokes the CourFs jurisdiction,'* 
that error may also be shared by the 
Court ; and there is always good reason 
for saying that the order of the CdoTC 
should be treated as a nullity, and the ' 
party who finds that the order be.faqe 
obtained is infiruotuous cannot rea^^K^nubly^ 

^ oomplai% because it was be who 
the suit or appeal in a 
^ Where, howeyer^ tlia 

^ is not iu thS uutuie bl A a wskkj 
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tiotti or jurt i^ fcion with roforoiico to the 
eiibjeot'-toaite^but is a defect of juris* 
diction consisting in a Court making an 
order in excess of its power, the error 
18 primarily one of the Court and may 
not be at all shared by the party in 
whose favour the order is made ; and to 
hold in such a case that the order of the 
Court and all proceedings had tliereunder 
abould be treated as a nullity would be 
to visit the party for an act for which ho 
may not at all be responsible. The ano- 
maly may be inlensifie<l in certain oases. 
Take, for instance, a case in which a 
remand order is made and a decree in 
favour of the party in whose favour that 
order is made is eventually passed after 
remand. That decree may stand n«- 
impugned for years until it is sought to 
be used on his behalf when his adversary 
may say that it was m^e wholly without 
jurisdiction and should be treated as a 
nullity. If the contention of the Appel- 
lant is correct, carried to its legitimate 
oonsequeaces, it would lead to tins result, 
We do hot think such a result was con- 
templated by the Legislature ; at any rate, 
it could not have been their intention in 
4|s lemedial provision like that in sec. 578 
<liNbe Code of Civil Procedure which is 
to cure technical defects, to 
use tbe word jurisdiction in a *&ense 
which may lead to such anomalous 
^U^eqd.eiices. AVe are therefore of opi- 
nion that so far os this question depends 
Upon the construction of sec. 578, it can- 
3^t reasonably be answered in favour of 
t|ie Appellant’s contention. 

ooijji^deal with the anthorities 
; vqpQ^'' <Wliieh reliance has been placed. 

in the case of Samtsthur 
'JMtilsA w. Sheodin Singh (3) reels mainly 
, t &. B, 12 AB. SlOfftMU, 

,V V . , U ( t 


upon the ground that a dlstinotion ought 
to be drawn between a Court’s omittiug 
to do something which it is required 
by law to do, and its doing something 
which it is possibly prohibited to do, and 
that when a Court does any thing of the 
latter description its act oughts to be 
treated as done without jurisdiction. 
Thorifcis no doubt a distinction between 
the twef classes of acts, but wo arc not 
prepared to hold that acts of the hitter 
class are acts uhich aflTect the jurisdiotiqn 
of the CoList within the tncuning of 
sec. 578 of the Code of Civil Procedure. 
AA^'e may observe that the view taken in 
this case is to a certain extent inconsis- 
tent with that taken by the Privy 
Council iu the ca^e of Amh* l/aasaii 
Khan v. Bakah Siv^h (6). For the 
erroneous order or decision that was 
complained of in that case was the deci- 
sion of a suit upon a wrong view of the 
effect of a certain previous decision^ 
which was set up as operating by way 
of resJmHcata} if the contention of the 
llefondant in the cat's wnn well founded, 
the Court by sec. 13 of the Code of OJUl 
Procedure was positively prohibited to 
try the suit ; and its trying it in con- 
travention of that positive prohibition 
was, upon the view taken by tlic Allaha- 
biid High Court, an act done in excoss 
of the Court’s jurisdiction. The Privy 
Council, however, did not take that view, 
as it held that interference with the deeP 
sious of the lower Court under sop. 682 
was not warranted in that case. ^ 

Wo were referred incidentally to the 
case of Hi fj Mohan Thakur v, Bai Uma 
Nath Chaudfkuri (7) as supporting the 

(6) 1. L. E. It 6 (1884). 

(7) LL.E.80(?aLS(imb« 
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Appellant’s contention and the view of 
the law taken by the Allahabad High 
Court in the case of JRameshur Singh v. 
Sheodin Singh (3). It is true the case 
of Brij Mohan ThaJcur v, Jiai Uma 
Nath Chaudhuri (7) is authority for the 
proposition that when a Court does not 
do that which it is required by law to do, 
and does that which the law aff<#ds no 
warrant for its doing, it declines to 
exercise a jurisdiction vested in it and 
acts without jurisdiction within the 
meaning of sec. 622, C. P. C. But that 
again is a remedial provision with different 
object, and having regard to that object, 
which is to vest the Court of revision 
with discretionary power to rectify certain 
erroneous orders in non-appealable cases, 
the term jurisdiction ” may well be taken 
to have been used in it in a more compre- 
hensive sense than in sec. 578, With 
all respect for the learned Judges who 
decided the case of Bameshur Singh v. 
Sheodin Singh (3) we must say that we 
cannot assent to the tiew which they 
have expressed. 

** As for the case of Suhha Sastri V. 
Bala Chandra Sastri (4), we may observe 
that in a later case, that is, the case of 
Mallikarjuna v. Paihantni (8), sec. 578 
of the Code oi^ Civil Procedure was held 
to be applicable in curing the defect of 
an erroneous order of remand if it did 
not affect the merits of the case. And 
we may add that the learned Chief 
Justice of the Madras High Court, who 
was one of the Judges who decided the 
earlier Madras case, was* also a party to 
the later decision. * 

(S) 1. L. H. 12 All 610 (1880). 

(4) I. L. R. 18 Mftd. 421 (1894). 

C) I. U R. 20 Cal. 8 (1892). 

18) I. L. R, 19 Mad. 479 ^1896). 


The case of Mohesh ^jj^ndta Pm v. 
Madhuh Chandra Sardar (5) is quite 
distinguishable from the present case ; 
for there it was not only found that the 
order was bad as a complete remand, 
but it was further found that there was 
no ground even for that partial remand 
that the Code allows, namely, a remand 
by the Appellate Court, retaining th^ 
case in its file, for taking further evidence 
on any point ; and if that was so, the 
order was bad on the simple ground that 
it affected the merits of the case by 
allowing one of the parties to do that 
which he had no right to do, namely* 
to adduce fresh evidence. 

On the other hand, we may refer to 
the cases of Nassurooddeen Chowdhry v. 
Lai I Mahomed Pramanick (9), Savitri 
V. Bamji (2), and also to the case of 

3Iatfa Mondal v. I/art Mohun Mullick 

§ 

(10) as supporting the view we take. 

(Jpon reason then as well as upon 
autbori|y, we think that the first con- 
tention urged on behalf of the Appellant 
must fail. 

It remains now to consider the second 
question. It has been argued that the 
erroneous remand order of the ipwer 
Appellate Court in this case, even H it 
did not affect the jurisdiction of that 
Court must be held to have affected the 
merits of the case, because by that ordei' 
the favourable judgment which the 
Appellant before us had obtained in the 
first Court, and which the lower Appellate 
Court warf* bound to set aside before' it 
could make the modifio^ decree that has 

(2) I. L. R. 14 Bom. 282 (1889). 

(5) 2 B. h. R. ef caeefti 

m p. 18 (1868). 

(9) 18 W. R, 884 (1870). 

I. U 17 Oal, m (1889)^ 
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now boon made, had been wrongly sefc 
aside, and tS^ Plain tiff- Appellant has 
not had the benefit of that judgment 
when the lower Appellate Court last 
disposed of the case. No doubt this 
matter requires consideration ; but as 
the Bombay High Court in the case of 
Saviiri v. Ramji (2), just referred to, 
observed, each case must be considered 
%ith reference to its own circumstances 
in dealing with the question now under 
consideration, and referring to the cir- 
cumstances of this case we do not find 
any good ground for saying that the 
erroneous remand order has affected the 
" merits of the case. 

If the right course had been followed, 
the first Court should have been directed 
to take further evidence upon the 
question as to the position of the river 
Padma at the date referred to in the 
remand order, and then the first Court 
ought to have submitted its finding to 
the lower Appellate Court, w^hich together 
with the additional evidence taken on 
remand would have had to be considered 
along with the first judgment of the 
first Court. As events took their course, 
however, what happened was, instead 
of^the finding of the first Court after 
retnand being laid before the lower 
Appellate Court, the judgment of , that 
Court was before it ; but the Plaintiff 
was s^l in the position of a Respondent 
before the lower Appellate Court as he 
, was originally and as he ought to have 
been if the right coarse had l^en follow- 
Moreover, there is nothing in the 
judgment of the lower Appellate Court 
on the last occasion which would show 
that lit was* infiuenced in any way by the 

(2> 1. L. H. 14 Boip. 232 (1^89), 


last judgment of the first Court being 
treated as a judgment rather than ^ as a 
finding ; nor is it pointed out that the 
absence of the first judgment of the 
first Court from its consideration has in 
any way afiected the last decision of the 
lower Appellate Court, That being so, 
the second contention of the Appellant 
must also fail. 

We ‘may add that cases may arise, 
and a perusal of the concluding portion 
of the first judgment of the lower 
Appellate Court which was placed before 
us, shows that the present was a case of 
that nature, in wdiioh, although a com- 
plete remand under sec. 562 may not be 
warranted by the Code, still nothing 
short of a retrial of all the issues, 
rendered necessary by the previous 
imperfect trial of them, would satisfy 
the requirements of justice. In such a 
case the provisions of the Code have to 
be strained to a certain extent in order 
to enable the Appellate Court to decide 
the appeal properly. But that of course 
is a matter for the Legislature to consider. 

In the result the appeal fails, and must 
be dismissed with costs. 

Appeal dumwed* 


[CIVIL APPELLATE JURISDICTION.] 

Appeal prom Appellate Decree 
No. 64 OF 1899. 

Baibya Nath Bahara, 
Rampini, J. Defendant, Appellant, 
Pratt, J. v. 

1900. Dhon Krishna Sirkar and 
27* June. « others, Plaintifis, 
Respondents. 

Bengal Tenancy Act {YIII of lSB5)^eec^ 
15S--Appeal^Second appeal ^Rent 

Rmt^ of rent-^-Pteadinyck 
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In a suit foi- rmt for less ihun Ms, 100^ 
the Defendant pleaded that he was (he 
tenant, not of the Plamiiffs hut of some 
other perso^is at a rate lower than that 
claimed m the suit, no issue teas raised 
as to the mte of rent and ike lower Court 
merely decided that the Defendant tt'xis 
Plaintiff* tenant and decreed the svit : 

Ik'M — 71m t the question of the rate 
of rent not having been raised and, drdded 
no second ap 2 ^^nl lay. 

'I’hia was an app:*al preferred on the 
6th of January 1899, against the decree 
of Babn Akhoy Kumar Bose, Offieiating 
♦Subordinate Judge of Zillah Bcerbhmn, 
dated the 4t.h of October 1898, reversing 
the decree of Babu NrityaC^opal Gofisami, 
Additional Munsif of Bolepur, dated the 
2l6t of December 1897. 

The suit, out bf which the present 
appeal arose, was brought by the Plaintiffs 
for recovery of rent in respect of 12 
bighas of land which, it w^as alleged, 
the Defendant held at a Tcntal of Rs. 31 
a year in terms of settlement. The 
Plaintiffs alleged that they were tenants 
in respect of the land of several pro- 
prietors and that they had in their turn 
sublet it to the Defendant, The defence 
was that the land was let to the Defend- 
ant by the proprietors theffiselves at a 
rent of Its, 25 and that the rhuiitiffs 
had no right and title to it. The lirst 
Court found on the evidence that the 
Plaintiffs failed to prove that all the 
proprietors had let the land to them 
and that they bad a iierfect title to it 
and oti that ground dismissed the suit. 
The lower Appellate Court found that 
the Defendant was estopped from deny- 
ing Plaintiffs^ title, for the Pkintifis let 
the laud to the Defendaut and put hhst' 


in possession of the same > the Ihwer 
Appellate Court therefore decreed the 
appeal and the suit of the Pktis tiffs. 
Thereupon the Defendant preferred this 
second appeal. 

P>nbn 8ih Chandra Palii for the Ap* 
pellant. 

Pain Kanina Sindhu MvJcerjee for the 
Ro.spoiitlonts. 

The JCDGMIINT OF THE CoURT WSS AS 
follows 

A preliminary objection has been taken 
to the hearing of this appeal, namely^ 
that no second appeal lies, as the value 
of the suit is less than Rs. 100 and 
no question as to the amount of rent 
annually payable ha.s been decided. 

We think that this objection must 
prevail. 

The Plaintiffs fiied for arrears of rent 
at Rs. 31 per annum. The defence of 
the Defendant was that he wlis not the 
Plaintiffs’ tenant, but that he held the 
land under sonic third person at a rent 
of Rs. 25 per annum. 

The lower Appellate Court has found 
that the JMain tiffs are the landlords, t^t 
the Defendant is their tenant, and thRt 
the rent is Rs. 31 per annum. 

Now it appears to us that n(!^ questidh 
of the amount of rent payable has been 
decided. The Defendant did not dispute 
that if he was the Phiiutiffs’ teilfcotlie 
ivas liable to pay at the rate of Rs. $1. , 
He stated that the rent of the land 
payable by diim to some one else was 
Rs. 25. But that was a perfb^tly^ URf 
necessary plea to raise in the | »nd 
no decision has been giv^di on this point 
by the lower Appellate tfburh 

the lower ApiNstlote hm decided 
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is that the Defendant is the Plaintiffs^ 
tenant at a rent of Rs. 81, . As a matter 
of fact, there is no dispute as to the 
amount of rent payable. The dispute 
was as to -whether tlio relation of landloi*d 
and lenant existed between the parties. 
That was the only issue in the case, 
that was the only issue which arose and 
the only issue decided. 

There can therefore be no second 
appeal in this case, simply because the 
Defendant chose to plead, in a very 
unnecessary manner, that the rent of the 
land payable to some one else, not a 
party to the suit and a person found not 
to be the landlord, is Ks. 25. 

The ay>pcal is dismissed with costs. 

Appeal dtsimuml, 

S. C. S. ' 


[CRIMINAL REVISIQN AL JURISDICTION.] 

Rev. No, 1012 of 1900 . 


Ameer Ali, J. 
Pratt, J. 
lUOl. 

31, January. 


Kama LA Prasad, 
Petitioner, 

V. 

The Empkess. 


Accomplice — Evidence Act (/ of 
secs, llJh ill- (^), loo" Adiiiissihilit^ of t/ic 
i^idence of accomplice- -Corroboration^ when 
^ ctfid in what tcay necessary -Frinciples nnder- 
,:ljying'^e law of corroboration— Primary and 
secondary accomplices, distinction , bet ween — 
Amoxtnt of corroboration necessary in each 
ea^^Convictlon based npon testimony of 
Semn^ary accomplice when not in expectation 
of reward or pxfHuhmeuL 


Although a conviction^ is not illegal^ 
because it proceeds upon theun- 
; testimony of an accomplice^ 

\ike' evidence of an accomplice, ordinarily 
aAoteW be corroborated in 
, ( / particulars, and swdi evidence should 


be accepted with a gn^eat deal of caution 
and scrutiny. 

The amoxtnt of criminality is^ a matter 
for consider at io7i, and ^ when a person is 
only an accomplice hy implication or in 
a secondary sense, his evidence does xiot 
ret^uire the same amowit of com oboration 
as that of a person toko is an actual 
perpetrator with the prmcipal offender. 

In dealing with the question what 
amount of corroboration is required in 
the case of testimony given by an accom- 
plice, the Court must exercise careful 
discrimination and look at all the sur- 
rounding circumstances in order to arrive 
at a conclusion, whether the facts deposed . 
to by the pex'son alleged to be an accomplice 
are borne out by those circumstances or 
whether the circumstances are of such a 
xiature that the evidence purporting to he 
given by the alleged accomplice should he 
supported in essential and material paHi- 
culars by evidence aliunde as to the facts 
deposed to by that accomplice. 

This was a rule issued on the IStb 
November 1900, against an order of the 
Deputy Magistrate of Gaya, dated the 
6th of September 1900, confirmed on 
appeal by the Sessions Judge of Gaya 
on the 11th of September 1900. 

The facts of the case were shortly 
these : — On the night of Monday, the . 
26th March 1900, there was a burglary 
of a serious character in the house of 
one Brindabun. A box or trunk was 
taken out of the house. It was after- 
wards broken open and a considerable 
amount of money in cash and gold and 
silver ornaments and clothes were abstraet^ 

^ ed therefrom. Information ^as given 
to the thana on the 97th with a Bat ol 
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the articles missing. The Police took 
up tlio enquiry, and the steel trunk was 
found broken in a corner of ^l 0 garden 
towards the north of the house. Sus- 
picion, nat uglily, fell upon the servants 
of the house, but the Petitioner Kamala 
iVasad was not suspected. His position 
in the house was one of some trust, he 
being a sort of mo8ha?teh to the complain- 
ant who used to take his meals with hipi. 

* M 

On the 29th March, the house of one 
Dosain was searched and two silver bangles 
were found in his house and identified as 
part of the articles stolen. The enquiry 
into the case proceeded for some time with 
the object of discovering more articles 
and connecting the different people whose 
names Dosain gave as having been per- 
petrators of the burglary. The case w^as 
sent up on the ISth^of April, and on the 
19th Dosain was convicted under sec. 
411, I. P. Code, and sentenced to impri- 
sonment and a sjuall fine of Ks. 5. On 
the 20th April, warrant was issued 
against Kamala Prasad. Dosain^s state- 
ments w^ero taken on two previous occa- 
sions, and after he had served out his 
period of imprisonment his evidence was 
taken afresh regarding the facts to which 
he had deposed. His evidence in sub- 
stance amounted to this, that on the 
night in question, hh went out of the 
house of Brindabun, where he used to 
sleep and, hearing some trampling on 
dry leaves, went towards the spot and 
found the Petitioner engaged either in 
opening a box or standing near the box 
which had been apparently broken open. 
Two of his companions had goife a little 
distance on hearing Dosain’s footsteps. 
He enquired what they were there for, 
and the accused in order to obtain his 


silence, gave him the two bangles which 
he produced or which were found in Ibis 
house on the 29tli of March. Ou trial, 
Kamala Prasad was convicted by the 
Deputy Magistrate of Gaya under sec. 
381, 1. P. Code, and sentenced to undergo 
2 years’ rigorous imprisonment and to 
pay a fine of lls. 100, or, in default of 
payment, to undergo six months’ further 
imprisonment. On appeal, the Sessions 
J udge of Gaya confirmed the conviction 
and upheld the sentence. 

i’he l^etitioner then applied for and 
obtained the present rule to show cause 
why the conviction and sentence should 
not be set aside on, the ground that the 
evidence of the accomplice Dosain, upon 
w’hich the judgments were based, had not 
been sufficiently corroborated in law and 
also on the ground that there was no 
sufficient evidence to^ support the con- 
viction. It was argued on behalf of the 
Petitioner that the matters which had 
been used for the purpose of holding that 
the evidence of the accomplice had been 
corroborated did not in law amount to 
corroboration. 

Jfr. F, A. Foy^ with him JJabu Dam* 
rat hi Sanyaly for the Petitioner. 

Mi\ Leith for the Crown. ^ 

The JupoMBNT OF THE CouRT was as 
follows ; — 

In this case, the Petitioner Kamala 
Prasad was convicted by the Deputy Mdr 
gistrate of Gaya under sec. 381, Indian 
.Penal Code, and sentenced to undergo 
two years**tigorou8 imprisonment and to 
pay a fine of Bs. 100 or, in defattH of 
payment, to undergo six mouths’ furthear 
imprisonment. He preferred an appeal 
to the Sessions Judge who haS oonfiwtad 
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the conviction and upheld the sentence. 
A rule was applied for and obtained from 
this Court calling upon the District 
Magistrate to show cause why the con- 
viction and sentence should not be set 
aside on the ground that the evidence 
of the accomplice upon wdiich the judg- 
ment is based has not been sufficiently 
corroborated in law, and also on the 
, ground that there is no sufficient evidence 
to support the conviction, Mr. Iloy for 
the accused has placed the entire evi- 
dence before us and has contended that 
the witness Dosain was an accomplice 
and that his statements regarding the 
; identity of the accused and the latter's 
participation in the oftence of theft which, 
there can be no doubt, took place on the 
night in question in the house of Brinda- 
bun Prasad have not been corroborated 
regaining material* particulars by outside 
evidence, and that, if the statements of 
Dosain be eliminated there is no other 
evidence to connect the accused with the 
offence. It appears that, on the night of 
Monday, the 20th March last, there was 
a burglary of a serious character in the 
house of Brindabun. A box or trunk 
seems to have been taken out of the 
house. It was broken open afterwards 
considerable amount of money in 
cash and gold and silver ornaments and 
clothes were abstracted therefrom. In- 
formation was given to the ttiana on the 
27th with a list of the articles missing. 
The steel trunk was found broken in a 
corner of the garden towards the north 
of the house. Naturally suspicion fell 
the servants of the house, but as 
. learned counsel for the accused points 
^amala Prasad was not suspected. 

iff . I 

' pb |K)Bit4on in the bonse was one of ^ 
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some trust. It is said he was a sort of 
moshaheb to the complainant and used to 
take his meals with him. On the 29th 
of March Dosain’s house was searched, 
and two silver bangles were found in 
bis house and identified as part of the 
articles stolen. Mr. Koy says that the 
accused himself produced those articles, 
but it makes no difference whether ho 
himself produced them or they were 
found in the search. The inquiry into 
the case proceeded for some time appa- 
rently with the object of discovering more 
articles and connecting the different people 
whose names Dosain gave as having been 
perpetrators of the burgjary. 

The case was sent up on the 18th of 
April, and on the 19th Dosain was con- 
victed under sec. 411, 1. R U., and 
sentenced to imprisonment and a Small 
line of lls. 5. On the 20tli April a war- 
rant was issued against the present ac- 
cused. Dosaiu’s statements were taken 
on two^ previous occasions and, after he 
had served out his perio(ig,of imprison- 
ment, his evidence was taken afresh 
regarding the facts to which he de- 
poses and upon which stress ‘ has been 
laid by the Courts below. His evi- 
dence in substance amounts to this : 
that, on the nigbJj in question, he went 
out of the bouse of Brindabun where he 
used to sleep and, hearing some trampling 
on dry leaves, went towards the spot 
and found the present accused engaged 
either in opening a box or standing near 
the box which had been apparently 
broken ^open. Two of his companions 
had gone a little distance on hearing 
Dosain's footsteps. He inquired what they 
were there for and the accused in order 
to obtain his silence gave him the two 
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bangles wliich ho produced or which 
were found in his house on the 29^h of 
March. If Dosain’s evidence is believed, 
there can be no doubt that the present 
accused was concerned in the burglary 
and has been rightly convicted by the 
Courts below. The question of law which 
has been raised before us is, as we point- 
ed out before, that ho is an accomplice 
and that his evidence requires corrobora- 
tion and that the necessary corroboration 
has not been furnished. It is con- 
tended that the matters which have 
been used for the purpose of holding 
that his evale.nce has been corroborated 
do not in law^ afford that corroboration. 
It is necessary, therefore, to consider 
what the position of Dosain was, but 
before doing so, we think it right to 
state the law bearing upon the admissi- 
bility of ail accomplices evidenco and 
the legal ify of a conviction founded 
thereupon. Illustration (^) to sec. 114 
of the Evidence Act says that the Court 
may presuq|o that an accomplice is un- 
worthy of credit, unless lie is corro- 
borated in material particulars. Sec. 13S 
declares that an accomplice shall be a 
competent witness against an accused 
person and that a , conviction is not 
illegal, merely becat|se it proceeds upon 
the uncorrol'Orated testimony of an ac- 
complice. The principle underlying the 
rule against the acceptance of an ac- 
complice's evidence without corroboration 
proceeds upon certain reasons. I'hese 


supposed that, when a peivma 
cerned in a crime and liae been (dis- 
covered as being so concerned, he is 
likely to swear falsely in order to shift 
the 'guilt from himself. It is also 
supposed that aii accomplice, in other 
words a participator in the crime is a 
person of bad character, and that his, 
evidence, although given under the sane*: 
tion of an oath, is open to suspicion and^ 
thirdly, evidence given in expectatioil.. 
of any hope of pardon is sure lli he 
biaseil in favour of the prosecution. It 
is for these reasons, although the law 

A , ',1^' 

declares that a conviction is not illegal, f: 
merely because it proceeds upon the un-^ 
corroborated testimony of an acoomplioe, 
that the Courts have held that, ordinarily 
speaking, the evidence of an accompUce 
should be corroborated in material parti- 
culars and the practiee which has been , 
laid down lias become, one may say, a-' 
part of the law itself. At the same time 
it is quite clear from the cases that the 
amount of criminality is a matter for , 
consideration When a person is only 
an accomplice by implication, or in a 
Secondary sense, his evidence does hot 
require the same amount of corroboration ; ’ 
as tliat of the person who is au acthh^ , ' 
participator with the principal oflbnd^^r. . ■ 
In dealing witli the question what amount 
of corroboration is required in tiie 
of testimony given by an aocompilih^:., 
the Courts must e^tercise careful 41#^* > 
crimination and look at all the surrouiid- ; 


reasons have been set forth in a num- 
ber of cases to wliich it is pot neces- 
sary for us to refer here. Primarily 


ing circumstances in order to arrifh, ftt %: 
eonciuBion whether the facts 
hy the person alleged to 


an accomplice's evidence requires to be \plice are borne out by 

accepted with a great deal of caution Ist^ces or whether the drcuiBit^^^ Wh 

and scrutiny, because it is naturally /^of such . iir natutth ithht the 4Tl<|illljbe ^ 
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purporting to be givoti by the alleged 
aoopmptice should be supported in 
essential and material particulars by 
evidence aliunde as to the *facts deposed 
to by that accomplice. That seems to us 
to he the general principle and keeping 
that in view it appears to us that in this 
ease, Dosain Goala is only an accomplice 
m a secondary sense. He does not say, 
noif has it been shown, that he was 
actually concerned in the burglary, that 
he took any part in the abstraction of 
the steel trunk, in breaking it open or 
taking out any of the articles or money. 
His statement amounts to this that he 
saw that night certain persons, whom he 
names, and one of whom is the accused, 
committing the robbery. He knew that 
there was a burglary and knowing of the 
jheft he accepted certain articles which 
were the proceeds of that theft and, for 
that, he has suffered imprisonment and 
has now no hope of reward or Expectation 
of pubiahment. It is difficult for us to 
sde how the principles to which we have 
deferred apply to him. No doubt, having 
been a receiver of stolen property with a 
guilty knowledge and having suffered 
imprisonment, his character is now such 
that his evidence requires to be scruti* 
lltssed^ and carefully* considered in connec- 
tion" with the other circumstances of the 
oalie« The Courts below seem to have 
OSMoiiiied the facts with a great deal of 
mh aiid they have come to the conclu- 
sion that there was no reason to disbelieve 
th^ direct testimony of Dosain. They 
do not ignore the fact that he was a 
"stolen property oi| that he 
ia Court 

jbAl th« witness before it and the 
Oo^rt wbiph derit «rith the 
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ovidenoo both have come to tlie conclu- 
sion that his evidence may be accepted. 

It is difficult for us to say that they are 
wrong in acceptfiig his testimony nor are 
we in a position to say, giving every 
consideration to Mr. Hoy’s argument, 
that there are circumstances wanting to 
support the testimony given. On the 
whole, therefore, after a careful considera- 
tion of the case, wo are of opinion that 
the conviction ought not to be interfered 
with and we accordingly discharge the 
rule. The accused being on bail must 
surrender to undergo the remaining 
portion of his sentence. 

H. P. C. liule di$charged» 

[CIVIL APPELLATE JURISDICTION.] 
[Full Bench.] 

Appeal prom Original Decree 
No. 14 OP 1898. 

Maclean, C. J. ' 

Prinsbp, J. Ham Tarack Hazra, 

Banerjeb, j. Defendant, Appellant, 
Amber Ali, J. v . 

Rampini, j. Dilwar Ali and anr., 

1901. Plaintiffs, Respondents, 

14, February. , 

Public Demands Recovery Act ( V7/, A C, 
ofl880)f sale under^ {Act VII 1868^ B, (7.), 
eec. 2 — Appeal to Commimwner-^Regular euit 
to set aside sale whether maintainable. 

Held by the Full bench (Rampini, J., 
dissenting) — Sec, 2 of Act TH (B, C,) 
of 1868 does not bar a civil euit for 
setting aside a sale held in enforcement 
of a certificate issued under ike Public 
Demands Recovery Act VII (B, C,) of 
1880 on the ground that the sale tms 
vitiated by a material irregularity leading 
to substantial injury; the irregularity 
complained of being that one property 
was advertised for sale and a different 
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property sold , and an appeal to the Com^ 
mtsaioner under see, Art VII (B, C.) 
of 1868 is not the only remedy open to 
the paf ty whose property has been sold. 

Troyluokho Nath Mozumoar v. Pahab 
Khan (1) and Sadhu Saran Singh v. 
Panch Deo Lal (2) overruled. 

This was an appeal against the decree 
of the Subordinate Judge of Burdwan, 
dated the 1 3th November 1897. 

The suit, out of which this appeal 
arose, was brought to set aside a sale 
held in execution of a certificate issued 
against tlie Plaintiffs for arrears of road- 
cess under the provisions of Act VIT of 
1880, B. C. 

They alleged that the name of the 
mehal on account of which the cess was 
due was wrongly entered — Katalgachi 
being written for Kalapahar —that in 
the sale proclamation Katalgachi was 
wrongly entered for Kalapahar, that the 
sale proclamation was published in Katal- 
gachi and not in Kalapahar, and that in 
consequence of such- irregularities their 
property, mehal Kalapahar, which they 
valued at Rs. 25,000 was sold for Rs. 165, 
the demand for road-cess being only 
Rs. 131. It appeared that both in the 
certificate and in the sale proclamation the 
towji number and the name of the pergana 
of mehal Kalapahar were correctly given, 
the pregana and towji number of mehal 
Katalgachi being quite different. 

This case was referred to a Full Bench 
with the following opinion by Banerjee 
and Brett, JJ., to whom the case had 
been referred under sec. 575, C. C. P., in 
consequence of a difference of opinion 
between Bampini and Pratt, JJ., who 
had originally tried the case. 

(1) I. L. R. 28 Oal. 641 (1896). 

12) I, h . R. 14 Oal, 1 (1886). 
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The Judgtn#its of Bampini and PrM^t, 
JJ , were as follows 

BAMriRi, J.—The Plaintiffs have brought this 
suit to Bot aside a sale held in execution of a 
ceiiiBcate issued against them for road-oee^ 
under the provisions of Act VH o4 1880, B C., 
and they allege that there were fnaoouraciea in 
the certificate, that the name of the property 
sold was incorrectly given in the sale proclama- 
tion, that the sale proclamation was not publish* 
ed on the property and that the property 
quenriy sold for an inadequate price. Th# 
furtlier aver that there was fraud on the 
of the Defendants Nos 3 and 4, who in co11usl<m^ 
with the serving i)eon fraudulently 
about the eale. ^ 

The Subordinate Judge found that there ifajll 
no fraud on the part of the Defendants KcK. 
and 4, but he held that the sale procUpiptldiir 
was incorrect, and had not been duly published. 
He therefore on the authority of JRam Logan 
0)ho V. Bhawani Ojka {H) has decreed the 4uit 
and sot aside the sale. ^ 

Tlie Defendant No. 2, the auction -purchaser, 
appeals. On his behalf it has been contended — 
(1) that the suit is not maintainable, as the certi- 
ficate is not impugned as invalid or Void and 
the suit is not one to set it aside ; (2) tb4t tbd 
irregularities that have been shown to JiAve 
occurred in the proclamation of sale with 
to its publication are mere irregularities and do 
not warrant the sale being set aside. 

I will first set forth the facts of the case 4Ud 
then deal with its legal aspects. ^ 

The certificate Was issued lor road-oemi^ -jM#d 
there is no allegation oif the part of 
tiffs that the amount mentioned in fbo 
ficate?* is incorrect or was not due -from 
Then, there was no averment by tho 
in their plaint that this certificate wa^ tml 4bly 
served on tbem under the provisions of 1^|i Aiifi 
When the case went to trial tbsy Id 

set up such a plea, but the RubordidAjbe 
has not deaKrwith this question 14 
because the Plaintiffs never 4rAised^ 
plea in Hkeir pleadings. Horiover, 
ant adduced ample evidence 
me to be quite satisfactoiy to 
(8) t li. R. I4 0st 9 
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ot the certiDeeU on the Pleintlffe. All that the 
FlAintiffs Bay againit the certificate is that the 
aoioont entered in it as due from them was 
due for public work-cess as well as road-ceaiy 
ad that the name of the mehal on account of 
which the demaud was due was wi ougly entered 
«-~Katalgaohi being written foritfCalapahar. The 
omission to state that the amount was due for 
public work*cess as well as road -cess seems im- 
material. As for the name of the mehal being 
WtpUgly given» it is pointed out on behalf of 
Appellant tliat the form given in Act VII 
of 1080 does not requir%the name of tho mehal 
to be mentioned at all, and that all the other 
inarticulars of the proj)erty are cjuite correct, 
the Plaintiffs can have been under no inisappreh 
hension as to tho mehal for which the demand 
wae due from them. This ap 3 Deais to mo to be a 
sufficient answer to tho Plain tiffs’ objection to 
the certificate. But whether it is or not 
would seem to be immateiial, as the jnoscnt suit 
is not brought to set aside the certificate, which, as 
has been said before, is not impugned as either 
invalid or void. • 

Whet- the Plaintiffs rest their case on is 
certain irregularities connected with the sale 
proclamation. In the copy filed wdiU the record, 
it appears that mehal ** Katalgachi ” has boon 
incorrectly entered for mehal Kalapahar.” 
But the other paiticulars of the estate arc 
correctly entered. It is described as Towji 
1881} situated in Fergana lia^eli, which is 
(|Uita correct, in the plaint it is further alleged 
the property was described as in Divisiou 
(3flt(|i|tcbia. But this is not the case. It is not 
10 sale proclamation. Tho Be- 

lp0Uileilts' pleader has also objected before us 
tl^t Ocvernment revenue of the property 
filJUI0t ciuted in the sale proclamation. But this 
WAfl Cempi^ued of in the plaint or in the 
b^V } so it is too late to object to this 
Cmiplion now, See Maenaghim v« Mahabir 


( 6 ). • 
found by the Subordinate Judge 
^ proolamaticn Was published in 

pjOid. not in Kalapahar, and 1 see no 
taken by him of 
^ fl^denoe adduced by the parties on this 


1?hese then are the facts of the case. The sale 
certificate is a good certificate Tf^e amount for 
which it was issued was really duo from the 
Plaintiffs. It was duly ser^ed on the Plaintiffs 
under sec. 10 of tho Act. But in the sale pro- 
clamat'ou the name of the mehal advertised to 
be sold \\ as entei ed as ** Katalgachi *’ instead of 
Kalapahar,*’ and tho proclamation was pub- 
lished at the lormer idaco instead of at the 
latter, the ti\o places being about ton miles dis* 
tant. * • 

It may bo mentioned here that the **lotbutidi ” 
and cei tificate of sale obtained by the Appellant 
aie quite correct. There is 110 mistake in either 
of them. The property purchased by tho Ap- 
pellant was Kalapahar. Kurthor, it may bo 
mentioned that at every sale held under sec. 289, 
Civil Procedure Code, there are two other pr<i- 
elamations issued, one affixed at tho Court-house 
and the other at the Collectorate. In this case, 
as the Collector hold the sale, thoie w^as probably 
only one other copy of the proclamation issued. 
But neither in the plaint nor at the trial nor 
before us has any complaint been made as to 
non-service or inaccutacy of this copy of the 
proclamation. Before us the Respondents’ 
pleader has argued that the copy hu?g up at the 
Collectorate must be ideutical with the copy 
filed with the lecord. This may he so, but it 
has uot been show n to be the case. 

JJiow tho Subordinate Judge has found, and 
the Respondents’ pleader has contended before 
us on tho stieugth of the case of Sant Logan 
Ojak v. Bhawani Ojha (3) that^ the sale 
must be set aside, as one thing was advertised 
for sale, and another thing •was sold, I am 
unable to see that this was the case. The sale 
proclamation wae correct in every particular 
except the name of the mehal. The other parti- 
culars given, particularly the towsi number, 
were sufficient for its ideutiefiation Tliis vras 
all that was necessary to specify, so as to identify 
it, as has been held in the case of Amirwnena 
Kkatoon v. Secretary of State (fi). This informa- 
tion therefore was quite sufficient for Intendmg 
bidders. As for tM Plaintiffs, they can 1^V4| 
been under no misapprel^nsion as tO what was 
going to be sold. They l^naw vaipy wall that 
(8)1. h. KUCML. 

(0) I. u 


<5) I. li. H. U Ctd, OW am). 
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Katalgachi was not the name of the property 
for which the demand due from them was due. 
They knew it was not their property. As a 
matter of fact Katalgachi is situated in Pergana 
Laldi. Its towssi number is 492, and its owners 
are perfectly diTcrent x)er8on8. The Plaintiffs 
know all the time that their property of Kala- 
pahar was tlie estate in default and that that 
answered to the description of Pergana llaveli, 
No. 3381 of the towzi.” 

The same mistake had been made in thd certi* 
ficate, but they never protested against it or 
endeavoured to have tho mistake set right. 
Probably they intentionally lay hoping that 
the whole proceedings might be held invalid on 
this ground. It is open to question whether in 
these circumstances they can now complain of 
the mistake in the sale proclamation or whether 
they are not estopped from doing so. (See Aru- 
naeheUam Chetti v, ArunacheUam Chetti (7). 

But be* this as it may, I cannot regard this 
case as being on all fours with that referred to 
above, on which the Subordinate Judge and the 
Respondents' pleader have relied, and in these 
circumstances 1 think tho sale cannot be set 
aside on account of these irregularities, however 
serious they may%e, and in support of this view 
I would cite the case of Sadhu Saran Singh v, 
Panch Deo Led (2), in which it was said — “ the 
only remedy of a judgment-debtor whose property 
has been sold in execution of a certificate issued 
under Bengal Aet VII of 3880, and who has 
sustained substantial injury by reason of a 
material irreg&larlty in publishing or conducting 
the sale" is by way of an appeal under sec. 2, 
Bengal Act VII of lff68 ” This was expressly 
followed in Troyluchho Nath Mozumdar v. Pahar 
Khan (1). I am aware of no ruling in any way 
setting aside the rule of law laid down in these 
two oases, and none has been brought to our 
notice during the argument in this case. These 
^decisions are decisions of Division Benches of 
this Court, and under the rules of this Court 
they must be followed, until set aside by a Full 
Bench. 

I would here interpolate the ffemerk that the 

(1) I. U R. 28 Cal. 041 (1890). 

C2) 1. L. R, 14 Cal. 1 (1886). 

U) 1. 1.. R. 16 t A ITl U888) 


Plaintiffs did appeal to the Commlssicher eigeinsi 
the sale, but without success, their appHeations 
being dismissod os barred by limitation. Tb«W 
is uo|^ing to show wl)y they did not appeal tt 
tho Commissioner in time. 

The Respondents' pleader has called our atten 
tion to the followi^l; cases on which he relies 
vh.f Lola Moharuk Lai v. Secretary pf Stade (8) 
Oujraj Sahoy v. Secretary of State (9), OiijavM 
V. Pam Narain (10), Pryag LaJ v. Jamarain (11) 
Baipiath Sahai v. Ramgat Singh (12), Mphibd 
Hug V. Shew Sahay Singh (13), Saroda Oharas 
Pandopadhya v. Kista Mohpft Bhvttaeharjee (14) 
Tfie case of Lata Moharuk v. Secrestary % 
State (8) lays down that a sale under Act XI 
before the expiry of 80 days is no sale 
Tho same was held under Act VII of 1880 (B, C, 
in Sadhu Saran v. Panch Deo Lai (2). But bolt 
were on this point set aside by the Privjj 
Council decision in Tasaddnk Raeul Khan v, 
Ahmad Husain (15), in which it has been ruled 
that noU'Compliauce with tho provisions qI 
sec. 290, Civil Procedure Code, is a mere irre- 
gularity, which does n&t ipso facto make a sale 
void. Id tho case of GttjraJ Sahai v. Secretary oj 
State (9), affirmed on appeal by the Privy Counci] 
and in the decision of which I was a party, there 
was found to be no certificate, and there were no 
arrears of cess due ; the arrears had been paid 
before issue of the certificate. These were the 
grounds of our decision in this case. There 
were no other grounds. 

In tho case of Qirjanath v. Ram Namin 
the certificate was held invalid, as there wei 
no sum due at the time of its issue. ^ 

The case of ' Pryag Led v, Jainaraln (ll ) 
relates to a review by a Commissioner oi the 
order of bis predecessor setting aside a ea)e< 
This review was held to be tdtra vires and of 
eflfect. , « ^ 

The case olBaifnath Sahai v. Ramgut Svilfkitijf 
is also a case in which the sale was se 

< 8 ) I. L, B. a Oal. 900 ( 18 ea>. 

^ (p) 1. L. R. 37 Cal. 414 (1«W)J 

Ii. H.20I. A. 70 (left?), 

(10) 1. 1. R. ftocKO. ftd4(ieelh 
ai) L b. R. 22 Cal 41ft 
(12) t b. n. 2ft Oal. mciftftfti ^ 

(18) b b. R. 2dCAi.$8aftftt); 

(U)10. 17. R. 616 aWT), 

, (16) I. U B. 21 Cal. eft (m>. 
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the ground that the notioe under sec. 10 had not, 
been served^ and there was consequently no valid 
Ojptlficate. 

Itt the report of the case the ground of tlie 
decision of the Judges of this Court was said to 
be mainly the absence of proof of the certi- 
ficate of unpaid demand according to the require- 
ments of sec. 7,” I do not ase that their judg- 
ment in any way proceedea on the ground of 
irregularities in publishing or conducting the 
sale. Their Lordships of the Privy Council 
aMrmed the decision of this Court, because 
** there was no actual sale,” because there was 
m final, concfusive and definite order confirming 
the sale, “ and because, if no cei tificate be given, 
the whole basis of the proceeding is gone.” 1 
do not see that an> other considerations influ- 
enced them. 

« • 

The case of Mahibul Hw/ v. Shcio Shahai Singh 

(18) was one in which no notice had been served 
under sec, 10 of Bengal Act VII of 1 880, the’want 
of which notice would of couise make the certi- 
ficate bad. But the only point argued and 
decided in that case was whether such a suit 
would lie without a pi evious appeal to the Com- 
missioner from the order of the Collector.” 

The case of Saroda Charan Bandopadhya v. 
KUta Mohan Bhnttacharjee (14) was a case in 
which^it was held that wherT^ the notice required 
in sec. 10 of Act VII of 1880 (B. 0.) is not 
served, the whole of the proceedings resulting 
in the sale are invalid. 

Since the present case has been argued the 
^report of CJmnder Kumar Mukerjl v. Secretary 

iSftotc (4) has appeared. This was also a case 

Wbiclf the sale was held oi admitted to be liad 
ppi the ground that no notice under sec. 10 of 
ihe Act had been served on the persons whose 
|nrpperty had been sold. 

Noi^e of these cases then afford any juatifioa- 
i<x the setting aside of the sale in the 
case. 

^ notice here another ^gument of the 

^'itek^ents' ple^ider, viz., that the Secretary 
f who was a party Defendant admitted 

saH proclamation had not been duly 




* (4) 40. W.Jfcf* 686: s, e. L L. B. 27 Cal* 
608 (1800). 

as) I. L. B. 26 Oah 86 (1897). 

(14) 1 0, W, N. 516 a8fi7>. 


served and did not defend the suit. But this 
does not bind the auction-purchaser who Is the 
Appellant in tins Court. And the admission 
tlmt the sale was void would seem to me to 
proceed on a misappi ehension of the law. 

The following cases have been cited on l>ehalf 
of the Appellant, vi.., — KUhory Mohun Hoy v, 
Mahomed Mojaffer JloiBvin (16), Nana Kumar 
Hoy V. (itAam Chunder Dry (17) and Bagal 
Chundcr Moolerjiv, Hatacnhur Mundul (18). 

lii^Ki»hory Mohvn Hoy v, Mahomed Mojafer 
Iio 9 Bc%n (18), it was ruled that a sale is not 
to be considered a nullity merely by reason 
ot the absence of any attachment. In Nanm 
Kumar Hoy v. Oolam Chunder Dey (17), it is said 
that a sale of the revenue- paying land is not ipso 
facto void by reason of a copy of the sale pro- 
clamation not having been fixed up in the 
Collector’s office, as required by sec. 289, Civil 
Procedure Code. In Bagal Chunder Mookerji v, 
Hameshur Mundul (18), the omission to issue 
a fresh sale proclamation under sec. 291 was 
hold to be only an irregularity which does not 
vitiate a sale. 

To these oases I may add Nooral Ho$mn v. 
Ham Ooomtr Sahee (19) which establishes that 
the mention of a wrong pergana in the notice of 
sale is not a material irregularity in publishing 
or conducting a Sale. I think all these cases 
establish the principle that where there was a 
demand due, when the notice under sec. 10 of 
Act VII of 1880 has been duly served, and there 
was a good and valid oertificall, a sale under th^ 
Act cannot be set aside on any ground but fraud 
(and there has been no fiaud established in this 
cese), or on some other ground invalidating and 
rendering void the certificate. 

The irregularities complained of by the Plain- 
tiffs, however serious they may be, are nothing 
but irregularities, which do not make the sale a 
nullity, and the proi>er remedy for w^hich is an 
appeal to the Commissioner as adndtted by 
Banerjee, J , in his judgment in Chunder Kwmr 
Muherji v. Secretary ef State (4). 

To hold tlfat a sale under Act Vll of 18S0 

(4) 4 0. W. N. 686 : s. o. I. L. E. 87 Old. 

608 (1900). 

aO) I. L. B. 16 Cat 188 (1880). 

(17) 1. U E. 18 Cat m (1881). 

(18) 1. t. B. 18 Oat 480 (1081). 

(10) 28 W R. 826 (1876). 
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(B. C), oau be set aside on the gi'ound of mere 
irregularitiea would seem to me to be going far 
beyond the law as hitherto administered by this 
Court, and to be giving to judgment-debtors 
in suits under this Act facilities for setting aside 
the sales of their property not given to judg- 
ment-debtors by any other Act. As a lule the 
certificate of sale cures all defects in publishing 
and conducting the sales. Tina is so in the case 
of sales under the Civil Procedure Code. — See 
Ballri$hnu ^fa6Uma Bibi (20). This is so ip 
the case of sales under Act XI of 1850 and Act 
VII of 1868 ,— Haidar v. Bonomali 
JlaMar (23). No sales held under these Acts ran 
l»e set aside on the giounds on which we are asked 
to set aside the sale of the Respondents' pro- 
perty in this case. According to the Full Bench 
lullug just cited sales under Act YII of 1880 
are, Uewever, an exception to the general rule, 
for it has been held that the sale certificate does 
not cure such defects in their case. But are we 
to go a step further, and to hold that sales 
under Act VII of 1880 may be sot aside in a 
regular suit on grounds on which no other kind 
of sale can bo so set aside, when judguient- 
debtors under Act "NTI of 1880 have a remedy 
provided for them in the Act, if they choose to 
avail themselves of it ? To go to this length 
would seem to me to be detrrtiieutal to the 
interests of such judgmeuUdebtoi s themselves. 
For if such be the law, no one will bid an 
adequate price for their property, when put up 
to sale. ^ 

For these reasons I would decree this appeal. 

But as my brother Pratt does not agiee with 
me, and we differ on a |)oint of law, rw., the 
maintainability of the suit on the grounds on 
which it h brought, the case must bo laid before 
the Honourable the Chief Justice for leference 
to a Third Judge. 

The Respondents wish to press certain cross- 
objections not against the Appellant, but against 
their Co-respondents, the Defendants Nos. 3 
and 4. We were unable to see bow they could 
do so, unless they themselves appealed against 
the decree which they have not done* 


( 0) L. B. 9 J. A. 182 (1882). 

(31)8 0. W.N. 288; s. c. I. h, R 26 Cttl. 
il4 (1829) 



Pbatt, J.— This was a suit brQ«t|iit thf) 
Plaintiffs as proprietors of an S anhai t 
1 krant share of Mouzah Bagh Kalapahafi Towel 
No. 1381 of the Buvdwan CoUeotorate, to 
aside the sale of that property under a certiftoate 
forarreais of oespos, on the grounds (1) that the 
certificate of arrears was faulty ; (2) that the 
sale proclamation relat^ to Mouzah ICatalgacld 
which is not the property of the judgment* 
debtors and that no proclamation was publidied 
at Bagh Kalapahar and that in consequence a 
property v\ orth Rs. 25,000 was sold at the very 
inadequate pi ice of lls. 165. 

Thci e was a fui tlier allegation thatf the sale 
had been fraudulently bi ought about by two of 
Plaintiffs’ co sharers, viz.. Defendants Nos. 3 and 
4 in collusion with the auction-purchaser Defend- 
Hut No. ], and that Defendants Nos 3 and 4 are 
in actual tiosseshion of the property* The 
Subordinate Judge, however, held, and 1 think 
quite correctly, that this plea was not substan- 
tiated, and Kithat in fact the Defendant No. 1 
purcha*»ed on behalf of Defendant No. 2 who Is 
in possession of the properlj'. The Subordinate 
Judge found that the sale proclamation was 
served at Katalgachi and not at Bagh Kalapaliar 
which was the mohal sold, and that the sale is 
absolutely null and void. 

It should be meutioncM that the Secretary of 
State, who was made a party to the suit, filed a 
wiiitcu statement admitting that the notice of 
sale was not duly published as it was nbt stuck 
up in any part of the property sold, and intimat- 
ing that he advisedly refrained from defending 
the suit as the sale was bad in law and he was 
unable to support it. * 


Tiie Defendaut No. 2 appeals, and on Ills be* 
half the following conteutions have been raised*r 

(1) That; the sale proclamation was in foot 

published at Bagh Kalapahar. ^ 

(2) That the Plaintiffs have not asked to 
the certificate set aside, and cannot 
now imiwgn It a* Ui. 

(3) That the suit to set aside the 
maintainable as arrears of cess were 
the allegation of fraud has been 1 

(4) That in any case the 


plained of furnish no snBldent grohn< 
ting a4de the tale. 
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The leerned pleac^er for the Reepovidentft had 
tn the courae of hie argameut endeavoured to 
^ow thAt the notice? required hy sec, 10 of 
Act ITIII (B. C.) of 1880 were not served, ami 
hence he contended on the authority of several 
decisions that the suVsoqucnt sale was bad. 
With reference to tlds contention it would be 
HuOicieut to say that no such allegation %\as 
made in the plaint and omiHoqucnily it was not 
dealt with in the judgment of the lower Corn t. 
However I am satisfied on the evidence that the 
required notices wwe serve^l upon the Pliuntifis. 

Kow turning to the facts of the case I find 
from Ex. 14, which is the certificate of arrears 
of public demand that the (ftmand was on account 
of arrears of road -cess of Fergana ITaveli, Moitznh 
Katalgachi, Towji No. 1381. 

The towzi number is that of Bagh Kalapahar 
which is situated in Pergana Haveli, whereas 
Katalgachi ajqier tains to a different towzi number 
and pergana, so that on the face of it the 
certificate is ambiguous in an important parti- 
cular. There is thus some force in the conten- 
tion that it was incapahle of execution, so long 
as it remained unametMed. 

If this had been the sole ground for setting 
aside the sale, I might have hesitated to pro- 
nounce it sufiHoient. But I think that when 
taken in connection with the subsequent pro- 
ceedings the Bu1>ordinate Judge was justified 
in giving the Plaintiffs a decree. 

* 

The sale proclamation Ex. 10 describes the 
property to be sold as Pergana Haveli, Towzi 
Ho. .1S81, mehal Katalgachi. There is no 
mention of, Bagh Kalapahar, and in the order 
!SBUed*by the Certificate Deputy Collector to the 
Nazir (Ex. 11) the schedule of jwojgerty which 
he Is directed to cause to be proclaimed for sale 
Is thus described mehal Katalgachi appertaining 

Towzi No. 1381, Division Satgachia, Pergana 
taveli’’ Here we have the introduction of 
the name Satgachia which is actually the 
’Ifeltoe Thana for Katalgachi, while that for 
ifofth Kalapahar is named Jamalpur. Next we 
to Ex. 9 which is the peon's return of 
And records that the sale proclamation 
Ulllrtll^lithod at Katalgachi by beat of drum in 
Ahr IliNsanoe of witnesses, three of whom are 
namedi And that a copy of that sale-prodama- 
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tiou was affixed to the Colleotorate verandah* 
The peon having left the service of Oovernment 
his return was provetl by the former Nazir. Two 
of the w'ituesses named in tliat return have 
testified to its correctness and their evidence 
has Wen coiroborated by other witnesses fi'orn 
Katalgachi. Borne attempt was made by the 
Defendant to prove that the servii^e w*as effected 
at Bngli Ka’apfthar, Of the four witnesses 
exauiinod on this point, two do not reskle at 
Kalapahar while the otlici two giic very vague 
evidence and one of them has had litigation 
wdUi the Plaintiffs. This evidence Is quite' 
unworthy of credit, and it fails to explain how 
the peon in his return refers to Katalgachi and 
correctly names witne««o‘^ of that place and why 
he should liave gone to Kaliqiahar which is 10 
miles away and is not at all mentioned in the 
proclamation given into his hands. To the 
peon the towzi number would convey no inform- 
ation and he would naturally go to the place 
named in his instructions. 

In the result a lO^annas 1 3 gundas 3 karas 
share of Bagh Kalapahar was pul up to sale by 
the Nazir, and knocked down for Hs. 165 to a 
pleader's niohurir, there being only one other 
bidder. The Plaintiffs value the property at 
Es. 25,000, and on a oonsideration of the evi- 
dence, I am satisfied that at the lowest estimate 
it must l>€ worth Rs. 10,000 to 12,000. It 
appears that Plaintiffs’ share had been mort- 
gaged for about Ks. 1,500 and that the amount 
under the mortgage decree was deposited in 
Court after the sale. It seems to me clear that 
Plaintiffs have suffered very gi*eat loss in conse- 
quence of the very irregular proceedings taken 
in connection with tlw sale of their property. 
Adopting the language of the learned tluydges in 
the case of Knm Logan Ojha v. Bhatcani Ojha 
(3), “one thing was advertized for sale and 
another was sold, so that in fact there was no 
sale proclamation at all. But even if that did 
not make the sale a nullity, and if it wei*e neoes* 
sary to enquiry whether any damage had arizen 
reason of t^e irregularity in the sale^ thero ^ould 
be no doubt in the matter." # In the present 
instance neither the judgment-dil^pt who 
reside at Kalapahar nor any of 

(8) t UR. uoai. aaett];- 
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ttxat place were apprized of the intended Btde ; 
for no sale proclamation whatever has isstied 
or been published in or even neai^ Bagh Kala- 
pahar. And persons present at the sale would 
naturally be ddleired from bidding, when it was 
patent that there was a giave discrepancy between 
the property advertized and that offered for sale 
and when the sale proclamation had not been 
published wliere it should have been.^ In fact, 
I fail to understand how the N^ir with the 
actual facts staring him in the face could have 
considered himself authorized to sell Bagh Kala- 
pahar. To the Collector the defects in proce- 
dure seemed so patent and material that he 
refused to defend the suit or support the action 
of his subordlhates. Now I come to the legal 
aspects of the case. 

The contention of the Appellant is that on the 
facts found such a suit as this is not maintain- 
aj>le, that the only remedy which was available 
to the Plaintiffs was an apx^eal to the Commis- 
sioner) a remedy which they sought but Wore 
refused on the gioijnd that their application 
was out of time, though they had no notice of 
the sale and could not have anticipated that the 
certificate officer would for a small demand of 
Rs. 131 put up a valuable estate for sale in 
defiance of the prohibition contained in sec. 245 
of the Civil Procedure Code, that the value of 
the property attached for sale shall, as nearly as 
may be, correspond with the amount of the 
decree. 

Now under the^Act for the Recoveiy of Public 
Demands which is at present in force, tic., Act 
I {B. 0.) of 1695 as amended by Act I (B. C.) of 
1897, not only does an appeal lie to the Collector 
or the Commissioner as the case may be (sec. 32), 
but a sale may be sot aside under sec. 311 
of the Code of Civil Procedure (sec. 20). Sales 
which are held under Act XI of 1 869 may, by 
sec. 33 of that Act, be set aside on appeal to the 
OommisBlonor, or thereafter, by regular suit. 
But we have to deal with Act VII (B, 0.) of 1880. 
It hae beeu held in several coses that the provi- 
sions of sec 311, Civil Procedure Code, do not 
apply to salel under Act VII (B, C.) of 1880. 
Hee foiiipLample Sadhu Satan Singh v» Panck 
Deo Lad {2) and Rom Lagan Ojha v. Phawani 
(2) I Ij, R 14 Osl. X iim) 


Ojha (3). Further in the case of MoMhd Mug v. 
Shew Sakay Singh (13) which Wfun'A to set 
aside a sale for arrears of road and pnjbllo Wolrlit- 
cesB on the giound that no notice has befin 
served uudei sec. 10, Act VII (B C.) of 1880, and * 
that no sale proclamation had been published on 
the land, it was held that the suit would lie 
although no previous appeal had been pr^eired 
to the Commissioner, the reason being thOt 
sec 98 of the Cess Act makes cesses recoyetahle 
under Act VII (B. C.) of ISfeO, and not as “arrears w 
of 1 evenue and other demands realizable in the 
same manner as arrears of revenue are realizable*^ 
to which alone sec. 33, Act XI of 1859, is appU-* 
cable. ; 

The same reasoning would also seem to bar 
the application of sec. 2 ot Act VII (B. C.) of 
1S68, inasmuch as the preamble of that Act 
indicates that its sc^pe is to amend the lav^ 
“foi the recoNory of auears of land reyenue 
aud of public demands recoverable as arrears 
of land revenue,” 

No doubt this was not the view taken in the 
case of Sadku Sa? on Singh v. Panck Deo Lai (2), 
but the learned Judg^ who decided that case, 
while inclined to hold that sec. 33, Act XI of 
1 859, was inapplicable to sales for arrears of oess* 
do not appear to have had their attention drawn 
to the preamble to the Act of 1808 in which 
almost the same words are used as those in 
sec. 33 of Act XI of 1859 on wlijch the argu- 
ment was founded. 

Even if it be conceded that the law allowed f 
an appeal to the Commissioner, I fail to see 
either in law or reason the Plaintiffs are 
necessarily debarred from any further ' 

by suit. Had the sale been held under A^t Xt 
of 1859 « a regular suit would lie*„ (lie ^ 
Plaintiffs were precluded from applying Uididgrf ^ 
sec. 311, Civil Procedure Code, the her 
regular suit wluoh is expressly created by 
is removed. As regards authority, nO 
most of the cases cited at the he^ng 
to suits instituj^ed on the ground either 
valid certificate of arrears was 
the notices required by sec. 10 w#rc 
Still if it be once conceded that a 

(2) I.b.aMOsl.l(li8«i , , 

<$) 1. 1^ E. u oei 9 (leaiirgi. 

OS) 1, h R. tc Osl. so 
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updei’ such circumstances, the question uaturall} 
arises where should the Hu© he drawn, and why 
in the abseneo of a stal»itory bar should the 
Plaintiffs be denied a right of suit in order to 
obtain redress for a gii^vous wrong resuliing 
from the culpable uegligei ce of executive f»ffK*cis 
to carry out tlie provisions of tlie law, and 
initiated by a total disregard of tho safeguard 
provided by sec. 245, il Procedure ('od(*. 

Moreover there is clear authority for tho pro- 
position that a suit like the pjesent one ia 
maintainable. In the cose relied on Viy the lower 
Court [Ham /joffau Ojha v, Hhaimni Ojha (3)] the 
sale was set aside (>n the gi’ouiid that tliere was 
no Rale jiroclrtiiiation for tlie land aetuallv sold 
III Muhihul JliKf \. &hcw Suhni (1^^), 

previously cited, one of thet* viudR on which 
the sale was set -uhle was t' i no sale proclaina 
tion had been publisi e»! on the land and that 
the properly Imd conHoqnen'Iy been Hf>ld at a 
very lo\v price. The High Court disniiHsed the 
appeal aftei deciding tliat an appe<d to the 
Oommissionci’ was not a condition precedent to 
the iiiRtitution of eucli a 

In the case of Sahui v. JiamffiU 

Bi'^ygh (12), their Iiotdslnps of tho Pii\y C(»uncil, 
while resting their <le< ision on the gj ound that 
there was no ceitihcate foi arrears and theiefore 
no loundtttion foi the sale, ne\ertheless do not 
impugn the finding of the High Couit that the 
sale was likewise liable to be set aside on the 
ground of ii regularities in conducting the sale 
{vide page 778). Much reliance was placed by 
the learned pleader for the Appellant on tho 
ease of TiVyluckho Nath Mozumdar v. Pahar 
Khan (1), where the learned Judges in re- 
liance updh tho rule laid down in Sadhu Saran 
Sinffh V. Panch Deo Lai (2) held# tl\^t the 
only remedy of a judgment-debtor whose pro- 
|>ert^ has been sold in execution of a certificate 
iiianedmider Bengal Act VII of 1880, and who 
his sustained substantial injury by reason of a 
irregularity in publishing or conducting 
IW ia by way of an appeal^under sec. 2 of 
;^HpdActVnof lb68.” ^ 

(1> I. h. U. 23 Cal 641 (ISOOX 
/ m J. L. B. 14 CaL 1 (1880). 

, mhh, B. U Cal. 9 (1887). 

(19) t h B. 23 Cal. 775 (1896). 

01) X, L. B. 26 Cal, 86 (1897). 


The wurtU “substantial injury by icason of a 
material irregularity in publishing or coiiductiug 
the sale*’ do not occur in rcc. 2 of Act VU 
(B. C } of ]86wS which crapoweis the Commis- 
sioner to annul Hales ** made under thifi Act or 
Act XI of 1^59, which shall appear to him not 
to have been eonducted according to the provi- 
HiouH of the said Acts.’" 

I have ah eady intimated why in my ojnnion 
this section does not apply to sales hehl under 
Act VII (B. C.) of 1880. I may acid that it was 
enacted in lieu of the repealed see, 25 of Act 
XI ot 1859 frrmi whicli it diffprs only as regards 
the period for appeal and in some slight veibal 
expiesHions The time for appeal to the ('’om- 
miRslon4*r is limited to 00 da;jw fiom the day of 
sale. In the piesont case the Plaintiffs were 
<lcb.li red from th.it lemedy by the very action 
of wbiob they comt>]ain whereby they were kept 
in ignorance that their property wtis about to bo 
sold (ride paragraph 1 2 of the plaint and jmge 20, 
line 1 of the paper-book). I cannot persuade 
myself that il is in consonaneo wdth law and 
|u8Uce that tho riaintiff sliould be confined to 
a remedy which by the very force of those cir- 
cuiiiHtanees of whndi they justly complain wsns 
in their case wholly illusory. 

It is n<Ae worthy that the learned JudgtH who 
laid down the rule relied upon by the Appellant 
also conceded that a judgment-debtor has ti right 
of suit for the contravention of sec. 290 of the 
Civil Procedure Code, which, T tliink, w after all 
no more serious than tho infringement of sec. 
274 relating to the publication of sale proclama- 
tion. I w’ould further rely upon the following 
observations of the learned Chief Justice in the 
recent case of Chunder Kumar hfukeiyi v. The 
Beoretary of State for India and another (4), 
which I find from the paper-book was a cose 
relating to a sale under a certificate for arrears 
of road and public works-cesses : — ** It was 
contended that there is no jurisdiction iu 
the Civil Court to entertain a regular suit to 
set aside the sale, having regard to tho provi- 
sions of sec. 2 of Act VI J (B. C.) of 1868 
But that seetien only enables the Commissioner 
of Bevenue * to receive an appeal * ; it does not 
make it compulsory upon the judgmexil^btor 
(4) 4C. W. N. 586 ; s. c. I. U iT^ 

698 (1900). 
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who complains of the sale to appeal to that 
tribunal, nor does it dei)rive him of his right to 
institute a regular suit to set aside the sale. If 
the case of TroylucJcho Nath Mozumdar v, Pahar 
Khan (1) decides the contrary, I respectfully 
differ from its conclusion which appears to me 
to be incouHistent with the cases to which I am 
about to refer." Then after citing certain cases 
the learned Chief J ustice prr>ceeds — “ The case 
of Baijnatk Sahai v. Ranigut Siwjh (12), indicates 
how important it ia in cases of this class that 
the requibites preliminary to a sale shoyld he 
strictly complied with. In neither of the Prhy 
Council oases to which I have refen ed was it 
suggested that a regular suit would not lie to 
set aside the sale, or that the judiruiont-debtor’s 
only remedy was an appeal under sec. 2 of Act 
VII (B. C.)of 1868" 

I therefore conclude that there is both reason 
and authority for holding that the present suit 
is maintainable, and I would accordingly dismiss 
the appeal with costs, the Appellant being allow- 
ed to take back his purchase-money. 

The cross-appeal, which is directed agaiusit 
some of the Co-respondents and not against the 
Appellant, cannot, I consider, be sustained. 

The Order of Reference made by 
Banerjee and Brett, J J , was as fol- 
lows : — 

Banerjke and Brett, JJ.—In this appeal, 
which has been referred to ns under sec. 675 
of the Code of Civil Procedure, one of the 
questions that arise for determination is 
whether a civil suit lies for setting aside a 
sale held in enforcement of a •certificate 
issued under the Public Demands Recovery 
Act (VII of 18B0, B. C.) on the ground that 
the sale was vitiated by a material irre- 
gularity leading to substantial injury, the 
irregularity complained of being that one 
property was advertised for sale and a dif- 
ferent property sold ; or whether the only 
remedy of the par^ whose property was 
sold lies in the appeal to the Commissioner 
under sec. 2 of Act VII of 1868 (B. 0.). 

0) I. L R. 28 Odl. 641 (1896). ^ 

(12) 1. n. u. 23 0»l. 775 (1896), 


The oases of Sadhu Saran Singh v. Punch 
Deo Lai (2) and Troylitchho Nath Mommdar 
V. Pahar Khan (1) are auth<)rity in favour 
of the view that the first branch of the 
question should bo answered in the negativ^^, 
and the second in the affirmative ; whilOt 
on the other hand, the case of Ram Logan 
Ojha V. Bhamni Ojha (3) is in favour of 
the opposite view ; and the judgmeut of the 
learned Chief Justice in the case of Chundet 
Kumar Mtilcerji v. The Secretary of State 
fm' India (4) also supports the same view 
In iny judgment in this last -mentioned case 
there is a passage wdiich has been referred 
to by one of the learned Judges who heard 
this case in the first instance as being in 
favour of the oxiposite view ; but that 
passage, taken with, the context, would show 
that there was no definite expression of 
opinion on my part on the question stated 
above, nor was it necessary to express any 
such opinion in that case, all that was mid 
being to this effect, that oven if the Res- 
pondents’ contention was accepted that 
would not affect the jurisdiction of the 
Civil Court to entertain the suit then under 
consideration. 

But quite apart from the last-mentioned 
case, there is, as will appear from what •’we 
have said above, a clear conflict of authority 
in this Court upon the question stated at 
the outset. That being so, the question 
must be referred to a Full Bench. *We may 
add that the inclination of our opinion 
in favour of the view taken by Mr. Justice 
Wilson* inithe case of Ram Logan Ojha v* 
Bhawani Ojha (3^. 

There is nothing in Act VII of 1880 (B. 0*) 
to take away the jurisdiction of the OMl 
Court to entertain a suit like this j epii 
the only legal provision which takes AWSjji 
the jurisdiction of the Civil Court to 

(1) 1. L. B. 28 Oal. 641 (1906), 

(2) I. L. B. 14 Cal. 1 , 

(8) I. L. B. U Oal. 9 (1897). , . 

(4) 4 0. W. N. 686 : a 0, t It* ^ 0^, 

698 (1900). 1 ' 
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tain a suit for setting aside a sale on the 
ground of material irregularity leading to^ 
substantial injury, namely, sec. 312 of the 
Code of Civil Procedure, is not applicable 
to a sale in enforcernenti^of a certificate 
issued under the Public Demands Recovery 
Aot 

Dr, Aiutosh Mookerji, Moulvie Serajul 
Idam^ Bah%b$ Govinda Chandra Boy and 
Tarit Mohun Das for the Appellant. 

Babus Ball Mohun Das^ Karuna 
Sindhu Moohet'jee and Manindra Nath 
Bose for the Respondents. 

The Judgments of the Court were as 
as follows : — 

Maclean, C. J. — The question sub- 
mitted for our determination on this 
reference is, whether a civil suit lies for 
setting aside a sale held in enforcement 
of a certificate isued under the Public 
Demands Recovery Act VII (B. C.) of 
i 1880, on the ground that the sale was 
vitiated by a material irregularity lead- 
ing to substantial injury, the irregularity 
complained of being that one property 
was advertised for sale and a diilerent 
property sold ; or whether the only 
remedy of the party wiiose property 
was sold lies in the appeal to the Com- 
m under sec, 2 of Act VII 

; (P. C,) of 1868, 

/’ It has been contended before us that 
It IS open to the Appellant upon .this 
; to show, having regard to the 

, Itm^age of the suit and the question 
that a suit will not lie for 
other than the posSible applica- 
m. 2 of Act vii of 1868 , 
that secs, 244 and 312 
of Civil Procedure are bar to 
Ido not think that is so, It 
hkve been so if the first question 


WBEKit NOTES. 

had stood alone, but the alternative 
evidences what the real question is, and 
I read the reference as one merely upon 
the question of wheher the view express- 
ed by the learned Judges in the case of 
Troyluckho Nath Mozunidar v. Pahar 
Khan (1) which followed a previous deci- 
sion of a Division Bench of this Court, 
in tjhe case of Sadhu Savan Singh 
V. Panch Deo Lai (2) which held 
‘‘that the only remedy of a judgment- 
debtor w'hoso property has been sold in 
execution of a certificate issued under 
Act VII (B. C.) of 1880 and who has 
sustained substantial injury by reason 
of a material irregularity in publishing 
or conducting the sale is by way of an 
appeal under see. 2 of Act VII (B. C.) of 
1868,” is or is not correct having regard 
to the case of Kam Logan v, Bhawani 
Ojha (3) which is in favour of the 
opposite view. That is the only question 
upon which I propose to express my 
opinion. The question of whether sec. 
244 or 312 of the Code is a bar to the 
suit has never been raised; there is 
nothing to show that that point has 
ever been the subject of conflicting 
decisions of Division Benches of this 
Court, and so a fit subject for a Full 

Bench reference. It wt)uld lead to much 
# 

confusion and be contrary to Buie I'of 
Ch. V of the Appellate Side Buies, if we 
were to go into such points as are now 
suggested upon the present reference. 

We ought to confine ourselves to the 
precise and specific point of law sah- 
mitted for oar disposal. Nothing 1 am 
now saying, will prevent the Appellant 

(1) L U R. 28 Oal. 641 USBt). 

(2) 1. L. B. 14 CsL 1 (1886). 

(8) 1. L. B. 14 Cal. t (1887). 
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from raising any other points before the 
Division Bench to which this case may 
be sent back for final disposal, or prevent 
that Bench from deciding them. 

Upon the question submitted to us 
being such as I have indicated, I am 
clearly of opinion that the decisions in 
the two first cases I have referred to are 
bad in law, for, whether sec. 2 of Act VII 
(B, C.) of 18G8 does or does not allow an 
appeal, there is nothing in that section 
which prevents the party whose property 
has been sold under the circumstances 
stated in the referring order, from bring- 
ing a suit iu the Civil Court bo set aside 
such sale. There may, of course, be other 
defences to such a suit, but 1 hold, uu- 
hesitatingly, that see. 2 of Act VII (B C.) 
of 1 880 is no bar in itself to a person 
who considers he is aggrieved by the sale 
bringing a civil suit in a Civil Court to 
have that sale set aside. 

I have virtually expressed the same 
view previously, tliough perhaps it was 
not necessary for the decision of that par- 
ticular case, in the case of Ch under 
Kumar Muherji v. The Secretary of 
State (4), and I have heard nothing to- 
day which leads me to resile from that 
opinion. In point of fact the learned 
vakil who appeared for the Appellant^ 
has' not attempted to support the 
point. 

In my opinion the answer to the 
question referred to us is that an appeal 
to the Commissioner under sec. 2 of Act 
VII (B. C.) of 1868 is not the only 
remedy open to the parfy whose property 
has been sold in enforcement of a certi- 
ficate issued under the Public Demands 

(M 4 C. W. N. m : s. c. I. L. li. 27 0«1. 

008 (1900). 


Recovery Act (VII, B, 0., of 1880) and 
^that that section is no bar to his bring- 
ing a civil suit in a Civil Court to set 
aside the sale. 

The costs of fliis reference will al)ide 
the iv^sulb of the appeal, the hearing fee 
bruug assessed at five gold mohurs. 

PiiiNSEP, J. — I am of the same opinion. 
As I unilerst'ind the object of the learn- 
ed Judges ill innking this reference, it 
xvixH to obtain, an expression of opinion 
whether in a suit such as this, sec. 2 of 
Act Vll ( B. C. ) of 1868 \Vas a bar to 
its institution and as expressing the 
affirmative of that question they refer to 
the case of Kant Lo<jxin Ojha v. Bhatvani 
Ojha (3). That, as 1 lUKlorsiand it, was 
the only point before us, and I agree 
with the answer which it is proposed to 
give. 

Banerjee, j. — I agree with the learn- 
ed Chief Justice in holding that sec, 2 of 
Act (Vll, B. C., of 1868) does not bar 
a civil suit for setting aside a sale in 
enforcement of a certificate issued under 
the Public Demands Recovery Act (VII, 
B. C., of 1880), on the ground that the 
sale was vitiated by a material irregular^ 
ity leading to substantial injury, and 
that the case of Troyluckho^ Nath 
Mozumdar v, Tahar Khan (1) iu so far 
as it affirms that view and lays down 
that the only remedy of the party whoso 
property has been sold lies in an appelt^ 
to the Commissioner under sec, 2 of -thi' f 
Bengal Councils Act of 1868, was , 

ly decided. But as I was OM 
Judges who made this referett450| '1 1^061 
bound to add that> this answers oiAf 
part of the question, bamely, 

(l) hluK 28 Cal. 641 (16Wi 

(3) T. 1*. R. 14 Cal. ^ (1867J. 
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al^rnative, and that the othe;; alternative 
question, namely, whether a civil suit 
lies for setting aside a sale held in en- 
forcement of a certitioate issued under 
the Public Demands Recovery Act (Vllf 
B. C., of 1880) on the ground that the 
sale was vitiated by a material irregularity 
leading to substantial injury, the ir- 
regularity complained of being that one 
property was advertised for sale and a 
different property sold, remains un- 
answered. 

« 

At the argument the learned vakil for 
the Defendant-Appellant raised the ques- 
tion whether a civil suit such as the one 
contemplated in the *first alternative of 
tlie question referred to us was not 
barred by sec. 244 of the Code of Civil 
Procedure, but it was held by a majority 
of this Bencli that it was not open to 
him, upon this reference, to raise that 
question. From that view I beg respect- 
fully to dissent. I am of opinion that 
the reference, or at any rate, the first 
part of the question stated in the order 
of ‘ reference did raise that question ; and 
t&e reason, why the second alternative 
of the question referred to the Full 
Bench was worded in the manner In 
Which it has been, is because the point 
is so put in one of the conflicting deci ^ 
Sions which have led to this reference. 

conflict in the decisions o( this 
Cojttrt which has led to this reference is 
between the case of Ham Logem 
Qj^ V. Bhawani Ojha (3), on the one 

^it would lie 
in case like the one described in the 
and the cases sff Sadhu Saran 
Deo Lai (2), and Troyluckho 



{2> I. L. R* H Cal 1 <1886). 
{Sfl U R* U Cal 9 (1887). 


JSTath Mozumdar v. Pakar Khan (1), on 
the other, holding that a civil suit would 
not lie and that the only remedy of the 
party whose property has been sold is 
an appeal to the Commissioner. There is 
thus a conflict in the result ; and .there- 
fore I and Mr. Justice Brot% who made 
the reference, thought that by reason 
of the conflict between these cases the 
question ouglit to be referred to a Full 
Bench. The conflict was in the con- 
clusions arrived at in those cases, though 
not in the reasoning. But as the ques- 
tion which Was sought to be .raised in 
this reference has been held by a majority 
of the Full Bench not to be open to 
the Appellant to raise, I will not express 
any opinion upon it npw ; and 1 simply 
express my concurrence in the answer 
which the learned Chief Justice has given 
to the reference so far as that answer 
goes, reserving my opinion upon that 
quesfjjon. 

Amber Ali, J. — I agree with the an- 
swer the learned Chief Justice proposes 
to give to this reference. It appears to 
mo that necessity for the reference arose 
from the fact that in Troyluckko Nath 
Mozumdur v. Pahar Khan (1), which 
proceeded upon the earlier case of Sadhu 
Saran Singh v, PancK Deo Lai (2), it was 
held that a civil suit was barred inas- 
much as the Plaintiff had a remedy in 
the shape of an appeal ^ to the Commis- 
sioner under sec. 2 of Act VII (B. 0.) 
of 1868. This view, however, was at 
.variance with that taken in the ease of 
Bmi Logefin Ojha v. Bhawani Ojha (3). 
There was no conflict on any other point 

, (1) 1. L. R.;23 CrI 641 (1896). 

(2) I. L. E. 14 Cal 1 (1886). 

(3) I. L. R. 14 Cal 9‘U8871 
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in those decisions. It was not held 
either in Troyluckho Nath Mozumdar v. 
Pahar Khan (1) or in Sadhu Saran Singh 
V. Fanch Deo Lai (2) that the suit was 
barred under any other provisions of the 
law. I therefore think as 1 said before, that 
the necessity for the reference arose 
upon the ground which formed the ratio 
decidendi of the case of Troyluckho Nath 
Mozumdar v. Pahar Khan (1). •-And 
accordingly in my opinion the answer 
proposed to be given deals with the 
exact question raised. 

Rampini, J. — I concur with my brother 
Banerjee in thinking that by the refer- 
ring order in this case two questions 
have been referred for the decision of 
the Full Bench, naijjely, Jirsty whether a 
civij suit lies for setting aside a sale held 
in enforcement of a certificate issued 
under the Public Demands Recovery Act 
(VII, B. C., of 1880) on the ground that 
the sale was vitiated by a material 
irregularity leading to substantial in- 
jury; and, eecondly, whether the only 
remedy of the party whose property has 
been sold lies in an appeal to the Com- 
missioner under sec, 2 of Act Vll (B. C.) 
of 1868. Consequently, I do not think 
that we are fully answering the ques- 
tions propounded tq us when we only 
deal with the second of those questions. 
But I understand that when the case 
goes back to the referring Bench, the first 
question will be open for discussion ; so 
that perhaps it is not very important 
whether we deal with it here or not. ^ 

I regret I am unable to %gree with 
the opinion of the other Judges consti- 
tuting this Bench as to the answeip to 

(1) 1. L. 11. 28 Cab ^41 {1SS6)4 
i. L. H. X4 Cab 1 (1888). 


be given to the second question proposed 
in tlie referring order. It seems to ihe 
that the only remedy of the party 
whose property has been sold does lie in 
an appeal to the Commissioner under 
sec. 2 of Act YH (B. C.) of 1868. I 
think 1 am bound to hold this on the 
authority of the cases cited in the 
referring order, namely, the case of 
Sadhu Saran iSingh v. Punch Deo Lai (2), 
and the case of Troyluckho Nath Mozum* 
dar V. Pahar Khan (1). The reasons 
given in^ these oases for this view are 
that in sec. 2 of Act VII (B. C.) of 
1880 it is provided that the two Acts 
XI of 1859 and VII (B. C.) of 1868, 
together with Act Vll (B. C.) of 1880 
itself are to be read as one Act. By 
the provisions of sec. 2 of Act VII 
(B. C.) of 18G8 an appeal lies to the 
Commissioner by a* person who is ag* 
grieved and who wishes to complain of 
any irregularity in publishing or con- 
ducting the sale, and by the final words 
of the section the order of the Com- 
missioner in such an appeal is final. 
Nothing has been said before us to-da/ 
which satisfies me that these reasons are 
incorrect. Indeed no attempt has been 
made to controvert this reasoning. I 
must therefore adhere to the conotiusibii. 
arrived at in those cases. , 

Of course 1 must not be understood 
as implying that no suit will lie iix 
a Civil Court to set aside a sale on 
grounds other thau that of irregolujfijf' ' 
in pnblishing or conducting a sale, Atm 
as fraud, absence of a good And vwKd 
certificate, non-afrrioe of aOHIddA 
sec. 10 of Act Vll (B. C.) of 181W 

( 1) I. L. R. 88 KJal. 841 (ISAIj. 

(2) I. L. B. 14 1 * 
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a way as to make it binding on the 
judgment-debtor, or other groxinds of the 
like nature. 

s. c. s. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. 1979 OF 1898. 

A. Casperse and sub- 
sequently A. M. Dunne, 
substituted in liis place as 
lleoeiver to the estate 
of the late Pros anno Kumar 
Tagore, Plaintiff, Appellant, 

Kumau Singh, Defendant, 
Respondent. 

Oess Act (IX of 1880, B. 0,), nee. 4 — 
Cultivating vdAyii>i—Tenure~/ioJ(Ier. 

A tenant holding Ignd and paying > as 
rent therefor a sum of money e^rceeding one 
hundred rupees per annum is, for the 
purposes of assessment under the Cess 
Act, a temiredwlder and not a cultivating 
raiyat. 

This was an appeal preferred on the 
26th of September 1898, against the 
decree of 'Babu Nufter Chundor Bhutta, 
Subordinate Judge, 1st Court of Zillah 
Bhagulpore, dated the 9th of June 1898, 
modifying the decree of Babu Jogendra 
%ath Deb, Munsif of Monghyr, dated the 
V Slat of February 1898. 

^ The facts of the case appear from tjie 
judgment of the Court. 

JSabus Nilnmdhuh Bose and Mohendra 
; J^ath JBoftfor the Appellant. 

Sabm KarUna Sindhu Mukerjee and 
Narain Singh for the Res- 
at, ^ 


The Judgment of rts Court was as 
follows : — 

This is an appeal from a decision of 
the Subordinate Judge of Bhagulpote, 
dated the 9tb June 1898. * 

The suit is one brought by the Plaintiff 
to recover a certain amount of road-cess 
and public work-coss from the Defendant. 
The facts of the case are these ; — The 
Defendant was formerl}^ i, e., before 1303, 
a raiyat, holding a raiyati or cultivating 
lease of 1,848^ bighas. 

The Collector, however, assessed him 
with road -cess as a tenure Jiolder. The 
term of the previous lease expired in 
1302. The Defendant then took another 
lease (so far as we can see admittedly for 
the same land, with the exception of 
48 bighas) f<>r a period of 5 years, viz, 
from 1303 to 1307. This lease was also 
granted to him as a cultivating raiyat. 
It was for 1,000 bighas at a rent of 
Its. 1,000. 

The Plaintiff now sues the Defendant 
for the road-cess of 1302, 1303, 1304 at 
the rate assessed by the Collector. The 
Defendant denies that he is liable to pay 
at this rate. 

The first Court gave the Plaintiff a 
decree, holding that the Defendant was 
a tenure-holder aiaU not a cultivating 
raiyat. 

The Subordinate Judge affirmed the 
decree of the Court of first instance, so 
far as the year 1302 was concerned, but 
he held that, after the execution of ihe 
new lease in favour of the Defendant, 
the Defendant was not bound by the 
Collector’s assessment, but was liable to 
pay road-cess, etc., at the rates leviable 
upon a cultivating raiyat. 


Rampini, J, 
Pratt, J. 

1900. 
20, June. 
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The Plaintift’ a|l^eals agaiuat the Subor- 
dinate Judge’s judgment, sb far as the 
years 1303 and 1304 are concerned, and 
we think that the Subordinate Judge has 
certainly fallen into error so far as the 
status of the Defendant is concerned. 
It may be that, within Ihe meaning of 
the Bengal Tenancy Act, the Defendant 
is to be regarded as a raiyat and not 
as a tenure-holder, but, for the purposes 
of the Iload-cess Act, the law with regard 
to what is a cultivating raiyat and what 
is a tenure-holder would seem to be 
different. Under sec. 4 of Act IX of 


The case must therefore go back to 
the lower Appellate Court for the disposal 
of the second issue, which is to be found 
at page 5 of the paper-book, viz , what 
amount, if any, is the Plaintiff entitled 
to recover fiom the Defendant for the 
years 1303, 1304 ? Having found this 
it must dispose of the case accordingly. 
We, therefore, remand the case to be 
dealt with in accordance wifcli the above 
directions. I'he costs will abide the 
result. 

C. C. G. 


1880, B. C., a cultivating raiyat” is de- 
fined as a person cultivating land and 
paying rent therefor not exceeding 
Us. 100 per annum; and “tenure” in- 
cludes every interest in land, whether 
rent paying or not, save and except an 
estate as above defined, and save and 
except an interest of a cultivating laiyaf. 
Looking at this definition, it is perfectly 
clear that under the terms of tlie law 
the Defendant, so far as the collection of 
road-cess is concerned, is a tenure-holder 
and not a cultivating raiyat. We are 


PBIVY COUNCIL. 


[On Appbai. from the Calcutta High 
Court.] 


Lord Hobhousk. 
Lord Davky. 
Lo.rd Lindlev. 


Harendra Lal Roy 
C nOWDHRY, 
Plaintiff, Appellant, 


Sir 11, Couch. 

■ 1901. 

22, February. 


Maharani Dasi and 
others, Defendants, 
Respondents. 


Conmit construction of^SoIeknarna 

, — Mortgage suit — Breach of contract. 


surprised that the Subordinate Judge 
should have set aside the judgment of the 
Munsif on this point in the face of this defi- 
nition, and set it aside without attempt- 
ing in any way to show how the Munsif 
is wrong ; and we can only say that, so 
far as we can see, the Subordinate Judge 
has come to the conclusion that the 
Defendant is a cultivating raiyat by wil- 
fully shutting hi^ eyes to the provisions 
of the road-cess law. Wc must therefore 
set aside his decision ; for we find that „ 
.according to the road-cess law the De- 
fendant is not a cultivating raiyat ; but 
a tenure-holder and is liable to be assessed 
fta such, 


In a suit on a mortgage for Ri, 49^866 
and oddy a consent demee was m^de 
by the Defendants consented to jvdgmen^i^ 
for the entire amount but mbjegt to th$ \ 
pi'oviso thaty if ort a certain date 
Defendants should pay to ihe Plaini^^ 
the sum of Rs, SdfiOOi the decree shxiMi 
he considered as satisfied. The rfltenrlf^ 
further provided that if for ihe paymmf^ 
of the aforesaid sum it should 
foh' the Defendants to sell any 
the mortgaged properties^ they 
the particulars of the I 

to the Plaintiff who ehould 
mtkin 80 da^ 
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ing the proper p^'ice agaimt the Defend- 
anti dehty should execute a deed of release 
or deed of consent The Plaintiffs how- 
ever ^ refused to appraise any properties 
when asJced^ to do so, anrf hy reason of such 
refusal the iMfendants were unable to pay 
up the amount within the date fixed. The 
Plaintiff thereupon applied for execution 
for the whole amount of the decree : 

Held — That by reason of the breach of 
contract hy the Plaintiffs he was only 
entitled to a decree for Rs, S5s000. That 
that sum must be regarded as having been 
tendered and refused on the date fixed for 
payment thereof and would not therefore 
oaarry any interest. 

This was an appeal from an order of 
the High Conrt of Calcutta (Beverley and 
Ameer Ali, JJ.)i dated the 4tU January 
1894. The appeal aro8o*out of an appli- 
oation for execution of a consent decree 
obtained by the Plaintiff on the 13th 
Aug^ust 1888 under the following 
ctroumstances : The Plaintiff held a 
mortgage in respect of several properties 
{lX>m two persons, Ram Churn Saha and 
Mjadan Mohup Saha, both^of them since 
i^^ljiii^ea^ed, and 'represented in the suit by 
.Respondents. A suit was brought 
mortgage for the recovery of 
and odd, with interest knd 
W was compromised, and thp 
of the ^olehnama entered into 
'tfi^ween the parties were embodied in the 
i'lfehreo* A decree was entered for the 
' amwnt claimed with interest and 
, the suit ahd the following were 
important provisions of the 

V found ou account made to be 

^ to up this day for principal 


and interest due during the pendency of fhe 
suit and the cost of the suit, shall be realised 
by the sale of the mortgaged properties, which 
shall be liable for the whole amount, and 
by the sale of the pioperties of the Defend- 
ants and other properties left by the mortgagors, 
wlugther standing in their own nainea or befiumi 
for them, moveable and immoveable, as well as 
by the sale of the Defendants' dwelling-house, 
and that such sum shall bear interest at the 
rate of iVaniias per cent, per month from the 
date of the decree to the date of realisation. 

“4. If the Defendants shouhi, within the 30th 
Srabuu 1290 from the da^e of theidecree, t)ay 
to the Plaintiff amicably or deposit to bis credit 
in Court the sum of Rs.‘35,000, the decree shall 
be considered as satisfied. The Plaintiff shall 
not be able to execute this decree again. The 
balance of the money shall be considered as 
remitted, and the decree satisfied. Out of the 
aforesaid Us. 35,000, the Defondaiits shall pay 
to the Plaintiff the sum of Us. 700 within Assin 
next, and the’ remaining Us. 34,800 witldn the 
30th Srabun 1296. If they fail to pay the sum 
of Us. 700 w'ithin the month of Assin next, then 
the aforesaid sum of Us. 700 shall bear in teres 
at the rate of Rs. 5 per cent, per month fr 
the month of Kartic next. 

“ 5. If the Defendants do not pay the afore 
said Rs. 35,000 within the 30th of Srabun 1 
as provided by para. 4 or if part should be 
paid and part remain unpaid, then the w e 
amount of the decree as stated in para. 3 
and the amount of interest which may be due 
from the date of the decree, af^er deducting the 
amount paid, shall be realised by the sale of the 
mortgaged atid other properties, moveable and 
immoveable, whether standing in their own 
names f>r bcnfimi for them, and by the sale of the 
Defendants* dwellitig-liouse. To that the Defend- 
ants shall not be able to make any objections, 
and if they do, it shall be of no effect. 

“ 6. The execution of the decree shall be stayed 
till the 30th ’^^ratun 1296, which, according to 
the provisions of para. 4, is the time granted 
by the Plaintiff for the payment of the afore* 
said sum of Rs. 35,000. But if within this time 
the mortgaged propertiea or any ope of them' 
•hculd be proclaimed sale for any kind of 
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arrears of rent, and the DefendanU ehould not 
prevent the sale by payment of the decretal 
amount, then the Plaintiff shall be competent 
to realise the whole money due under the 
decree, by taking out execution without waiting 
for the expiration of the fixed time under the 
provisions of para. 5, and the Defendants shall 
not be entitled to any lemission under the terms 
embodied in para. 4, and they shall not be able 
to make any objection with respect to it, and 
if the}' do, it shall be rejected. If thb Plaintiff 
should save any property under mortgage by 
paying tiie money due for arrears of rent, then 
such moue^ with costs and interest shall he a 
further charge on the properties, and such money 
shall be realised by the sale of moveable and 
immoveable properties of the Defendants, their 
ancestors and their heirs, and by the sale of 
their dwelling-house. 

“ 7. If for the payment of the aforesaid sum 
of Ks. 3i),000, it* should bo necessary for the 
Defendants tr) transfer the mortgaged properties 
or any plots or portions of them or grant pattaks 
on receipt of salami , then the Defendants shall, 
on settling who are to receive (the projierties), 
give the Plaintiff the sthit papers in relation to 
whatever propei ties they may from time to time 
determine to sell or lease, before the 30th Assar 
1296. Within 30 days from that day the Plain- 
tiff shall, at the Defendants' expense, make an 
appraisement of the sthit in the mofuasil, and 
after crediting the proper price or the proper 
salami against the Defendants’ debt, shall, at 
the Defendants' expense, duly execute a deed 
of release or a deed r*f consent. The Defend- 
ants shall not be a^jle to alienate the mortgaged 
properties or any portion of them, or confer 
any right therein by pattah to any one, without 
a written deed of release or consent from the 
Plaintiff, and if they do any act contrary to this, 
such act shall be of no effect,” 

The Bum of Es. 700 was paid as provided 
in the decree, but the Rs. 34,300, which 
was required to be paid before the 30th 
Srabun 1296, t,e,, 14th August 18^9, 
was not paid as conditioned in the con- 
sent decree, ‘ and an application was made 
for the execution of the higher amoiint 


named in the decree, Rb. 62,000 and 
odd. The Subordinate Judge granted exe- 
cution in respect of the amount claimed* 
The Defendants thereupon appealed to the 
High Court, contending that *they were 
unable to carry out the'^terms of the 
contract on account of certain misconduct 
which they alleged against the decree-" 
holder. They alleged that they could 
not make the last payment on account 
of the refusal of the decree-holder to give 
consent to certain sales of the mortgaged 
properties which he was bound to give 
under para, 7 of the solehnant^ decree, 
and that therefore the decree-holder wac 
only entitled to get Rs. 34,300 and not 
the full amount of the decree. The High 
Court on the 1st September 1891 re- 
manded the case with directions to 
inquire wliether the mortgagee had, by 
unreasonable refusal or neglect on his pi^t 
to take any steps to carry out the terms 
of the clause authorising the judgment'* 
debtors to sell the properties piecemeal, 
prevented them from paying the money 
within the time fixed. The learned 
Judges (Pigot j.iid Banerjee, JJ.) 
of opinion that, “ if on inqufry, it Shduld ; 
appear that the mortgagee did reudet^ it 
practically impossible for the '^mortgag^^ 
to carry out the intended arran^lkiej|t^| 
the mortgagee must be limited ' th 
reduced amount agree^on, 
able refusal or neglect by the 
and a reasotiable ground for belief 
property could* have Been sold 
for enough to meet the redtibi^ miia/ 
but for such conduofv 
to entitle the mortgagors the 

mortgagee held to bis tb pUke 

the lesser sum,” ‘ ^ " 

Upon remand the SubordiniU Judge 
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found that the mortgagor had unwarrant- 
ably and unjustifiably thrown obstacles in 
the way of the judgment-debtors selling 
various properties which they had from 
time to time arranged to sell and thus 
prevented tlieir making the payment of 
the smaller sum agreed upon to he paid on 
or before the 30th Srabun 1296. .He also 
found on the evidence that the judgment- 
debtors had bargained for the sale of 
their landed property of the value of 
Rs. 23,000, and for the sale of their 
business at Sahebgunge for Tls. 2,000 ; 
that they had arranged for a loan of 
Rs, 5,000 and \\(re about to sell their 
ornaments for lis. 5,000 so as to make 
up the Rs. 35,000; under those circum- 
stances he allowed execution for the 
lesser sum only and rehised interest 
thereon. 

The decree-holder thereupon appealed 
to the High Court contending, that the 
facts found by the lower Court, were 
erroneous ; that there was no obligation 
on the part of the decree-holder to take 
any steps for the purpose of giving his 
consent to the sales unless he was 
assured that the ontire amount, viz., 
Rs, 34,300, which remained due after 
payment of the Rs. 700, would be paid 
Jn full ; that, assuming, that he was 
\ %Uttnd to give his consent as alleged by 
' Ihu judgmei^t-debtors, the effect of his 
giving consent would only entitle 
,^he j^dgmeu^dehtors to have the sums 
Jtor which they were going to sell the 
against the decretal 
Rs. 23,000, and l&stly, that 
4ower Court was wrong in refusing 
interest upon the lesser sum of 
84|SW#* 

High Court dismissed the appeal, 


agreeing with the lower Court on all the 
points. 

The decree-holder now appealed to the 
Privy Council against the ordei*8 of the 
High Court, the one dated the 1st Sep- 
tember 1891 remanding the case to the 
lower Court, and the order of the 4th 
January 1894 dismissing the appeal from 
the order made by the Sul)ordinate 
Judge upon remand. 

Mr. Branson for the Appellant. 

Mr. C, W. Arat/toon for the Res- 
pondent. 

Their Lordships’ Judgment was deli- 
vered by 

* LoRH Havey - This is an appeal by a 
money-lender in Bengal, who held a 
mortgage from Ram Churn Saha Poddar, 
and Madan Mohun Saha Poddar, brotbem, 
for a sum which it is unnecessary to 
mention. Suffice it to say, that in the 
early part of the year 1888 the Appel* 
lant instituted a suit in the Court of the 
Subordinate Judge of Backergunge 
against the Respondents to recover the 
sun^ of Rs. 49,855*14. The mortgage 
covered 90 different lots of land, some of 
them, apparently, from the description in 
the schedule, being of small value, and ' 
others of larger value, but apparently 
not lying contiguous to each other. 
After the suit was commenced a com* 
promise was come to, and that compro* 
mise is to be found in the consent decree 
at page 18 of the record. The effect of 
that decree was this, that the Defendants 
consented to judgment for the entire 
amount asked Jt)y the plaint, but subject 
to this proviso, that if, on a day which 
is the same as the 14th ot August 1889, 
the Defendants should pay to the 
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tiff the sum of Rs. 35,000, the decree 
should be considered as satisfied, and the 
balance of the money should be consider- 
ed as remitted. Out of the sum of Rs. 
35,000 the Defendants were to pay to the 
Plaintiff the sum of Rs 700 before the 
15th of October 1888, and the remaining 
Rs. 34,300 before the 14th of August 
1889. The decree provided that if they 
failed to pay the sum of Rs. 700 within 
the month of Assin — that is October — 
next, then the aforesaid sum of Rs. 700 
should bear interest at the rate of 5 per 
cent, per month from the month of Kartic 
next. It then contained a clause, which 
is No. 7 in the decree, and according to 
the translation given in the record is as 
follows — the learned Judges of the High 
Court had it re-translated, but in sub- 
stance, and for any material purpose, it 
does not appear to their Lordships that 
the version given in the judgment of 
the High Court differs from that in the 
record (p. 34) : — ** If for the payment 
of the aforesaid sum of Rs, 35,000 it 
should be necessary for the Defendants 
to transfer the mortgaged properties, 
or any plots or portions of them, or 
grant pattahs on receipt of salami *^ — 
that is, a premium or bonus for the lease 
“then the Defendants shall, on set- 
tling who are to cteoeive (the properties), 
give the Plaintiff the sthit papers in 
relation to whatever properties they may 
from time to time determine to sell or 
lease, before the 30th Assar 1296” — 
that is I3th July 1889. — ‘‘Within 30 
days .from that day the Plaintiff shall, at 
the l)(-f(*nd ants’ expense, appraise- 

nuut of the aihti in the mofussil, and 
after crediting *the proper price, or 
proper against the Pefendants^ 


debt, shall at the Defendants’ expense 
duly execute a deed of release or deed of 
consent. The Defendants shall not be 
able to alienate the mortgaged proper- 
ties, or any portion of them, or confer 
any right therein by pattah to any one 
without a written deed of release or 
consent from the Plaintiff, and if they 
do any act contrary to this such act 
shall be of no effect.” The meaning of 
that clause appears to their Lordships 
to be reasonably plain. No doubt the 
Respondents, who appear to be a widow 
lady and her sons, would find a difficulty 
in raising the money for the purpose of 
paying the mortgage debt to the decree- 
holder except by sale, as opportunity 
offered, of the mortgaged properties 
themselves. The clause provides means 
for doing so. But of course the Plaintiff 
would quite rightly secure himself against 
any improvideiit^alienation, or any alie- 
natioiij of the property comprised in his 
mortgage at an inadequate price, and fof 
that purpose the arraigemeut is that 
whenever from tinio to time the Defend- 
ants, the mortgagors, should determine 
to sell or release they, should send to the 
Plaintiff the particulars, in order to 
enable him to judge of the propriety Hcf 
the sale, or the adequacy of the price of 
any sale, or the bonus, if a le^e. Then 
there is an absolute obligation ^ 

It is not left to his option. There is an 
absolute obligation upon "him within SO* 
days from the day he receives the 
and particulars, to make an appraisam^ti 
and if the price is approved, and cre^l^^ . 
to him against the debt, he is than to 
execute a deed of relesse^ oi deed of 
consent. On the face of tbii sliinse there 
is not the slightest preteisW’for ia|fi^ 
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that the decree-holder was at liberty to 
postpone the appraisement of the pro- 
perties which the Respondents proposed 
to sell from time to time until sales were 
proposed of a sufticient amount to pay 
the whole of the debt. On the contrary 
it is expressly contemplated that the 
Respondents may from “ time to time ” 
determine to sell or release ; and from 
the nature of the property, consistin<>, 
as has been said, of 90 small lots, it is 
apparent that tliey would be more likely 
to sell in separate parcels than in hulk, 
so as to raise the whole amount at once. 
Nor is there any ground for saying, ns 
Mr. Branson suggested, that the IMaintilf*, 
the decree- holder, is'not bound to execute 
a deed of release, or a deed of consent, 
until the whole debt is paid oft*. The 
deed of release, or deed of consent, which 
is referred to in this clause, is obviously a 
deed of release, oi^a deed of consent to 
the mortgagor selling, in favour of the 
purchaser. The High Court’s observation 
is, their Lordships think, entitled to great 
weight, that if the construction which the 
decree-holder, the Appellant, put upon 
this clause, that he was not bound to do 
anything until the whole of his money 
was forthcoming, was a right construo- 
tion, they might just as well have bad 
no clause at all ; because, of course, if the 
whole of his money was forthcerming, and 
they were ready to pay him off the whole 
of his money, it was perfectly immaterial 
to him what prices they obtained. 

What took place on this decree 
was this The Rs. 706 were paid in 
the tiine stipulated ; about that, there 
is no controversy ; leaving, therefore, 
Bs. 34,300 to be ptid before the 14th 
August 1889. The present Respond- 


ents did arrange for a sale of various 
lots, and without reading the whole 
of the correspondence, it is sufficient 
to take the first letter, which is dated 
the 7th of Bysack 129(5, equivalent to 
the 19th April 1889, as a specimen. 
This is from the Respondent, Bindiibasini 
Dasi, the widow. She writes this to the 
present Appellant : — “ 1 have already 
written two letters to you, but owing to 
uJy misfortune you have not, up to this 
time, given any reply to them. I have 
been trying to pay up your money by the 
sale of properties. 1'hc matter haj^ not 
yet been settle^l with the purchasers, but 
the sale of the properties Nos. 55, 82, 
68 of the mortgage bond at thirty times 
the profit,” — that is, probably 30 years’ 
purchase — “ ha.s been arranged for with 
(iobiiul CImnder Saba and others, and 
the property No. 79 at thirty times the 
profit with Judhistir Saha, and tho 
earnest moneys have been taken from 
both. I send the si/iit papers of those 
properti<?s to you per book post ; ” and 
then she points out, which is an obvious 
observation, that “ people fear many 
things before they purchase, and if one 
transaction is completed with one person, 
others will be encouraged to enter into 
(similar) transactions.” Or, the sentence 
might ha\ c })een pqt in a negative form ; 
if it is found that these transactions will 
not go off, and you will not give your 
consent to my selling these properties 
as 1 have agreed to do, then other persona 
will be shy of entering into contracts for 
the remainder of the property. Then 
she asks^him in accordance with this con- 
tragt to send a man as soon as you can 
to make an appraisement of ^ * those 

four properties.” What was the aue^er to 
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that ? His answer was dated the 29th of 
Bjsack which would be equivalent to some 
day in April or May 1889, about ten dayS 
afterwards : It wmH be very trouble- 

some to make an appraisement if you 
arrange for the sale of properties in this 
way. You have in this W'ay procured 
only Rs. 3,138-8 annas ; but you have 
not said what is to be done aboiit the 
remaining money. Procure the whole 
of the money, then an appraisement shall 
be made of all the properties together, 
and a deed of release will be executed.^* 
That^was a plain breach of the contract 
which the Appellant had entered into. 
He had, as has been alieady pointed out, 
entered iwto a contract that 30 days 
after receiving the particulars of sales 
made from time to time, be would send 
a man to appraise ; but in this letter ho 
refuses to send a man to make the 
appraisement until the whole of the 
money is procured, and an appraisement 
can be made of all the properties together, 
when a deed of release will be executed. 
That, therefore, was a complete breach 
of his contract, and the consequence * was 
that those sales could not be carried out. 
Then there are subsequent letters to the 
same effect, and he gives the same answer, 
that she cannot get a release “ until the 
whole amount is procured according to 
the terms of the settlement ; ” and he 
says it wastes time trying to sell piece- 
meal. Ultimately she sends a registered 
letter on the 29th of Assar 1296, that 
is, the 12th July 1889. She had pre- 
viously sent her servants to personally 
expostulate with the Appellant, ^and she 
now writes him a letter begging hitp to 
send a man to appraise the properties 
which she had undertaken to sell. He 


replies, “ Nothing can bo done unless tbe 
whole of the money is procured, and 
it is of no use to worry mo repeatedly. 
Still, as you say you have secured pur- 
chasers for some of the properties 
mortgaged to me, and of some other 
properties, for Rs. 23,000, I send my 
officer Jagat Chunder Chuckerbutty to 
make an appraisement. Have the con- 
sideration money of those among the 
mortgaged properties for the sale of 
which you have arranged deposited by 
the purchasers with some trustworthy 
pleaders, and mukhtar of Madaripore, 
and after getting the appraisement made 
within three days you will pay up the 
remaining money wifhin the time fixed 
]>y the solehnnina.^^ Tn other words he 
says, ‘‘Oiitof grace and favour to you 
I will send my officer to make an ap- 
praisement, but I make the condition 
that the consideration money of the 
mortgaged properties,” for the sale of 
which the Respondent had arranged, 
“shall be first deposited by the pur- 
chasers, and also that the appraisement 
shall be made within three days, and you 
will thereupon pay up the remaining 
money.” The man apparently was sent. 
There is some difference in the evidence 
as to what took place, but the learned 
Subordinate Judge has expressed his 
opinion as* to the result of the evidence, 
and the High Court concur in the view 
which he takes of the evidence upon 
that point. - It amounts to this : that 
the man did go, but refused to appraise, 
and the reason why he rCfffised to appraise 
was because in accordance, no doubts 
with the instructions he had received he 
required the wholes amount of the, pur- 
chase money to be deposited by 
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purchasers before he would make the 
appraisement, which was, of course, a 
perfectly unreasonable condition, and 
one which he had no right to make : and 
he also required the appraisement to be 
made in three days, which the learned 
Subordinate Judge says made ir practi- 
cally impossible to carry it out. 

Under the circumstances it is not 
surprising that the Respondents were not 
able to find the money on the stipulated 
day, and thereupon the present Appellant 
presented a petition for realisation of 
his entire decree hy sale of the rnorU 
gaged properties. That was resisted by 
a statement put in on behalf of the 
Respondents, showing in substance, but 
not in the detail in which their Lordships 
have stated them, the facts which have 
been referred to. •Die learned Subordi- 
nate Judge in the first instance gave the 
Appellant execution for the whole amount 
of his decree on the ground that there 
was nothing in the compromise decree, 
the Boleh^iama, which requires the 
Appellant to give his consent to the sale 
of any of the property. There was an 
appeal, and the learned Judges in the 
Court of Appeal expressed their opinion 
of the construction of the solehnama^ 
and remanded it back to the learned 
Judge to inquire whether in substance 
the Appellant had placed unreasonable 
obstructions in the way of the Respond- 
ents realising the mortgage money by 
sale of the mortgaged 4 )ropertie 8 . The 
learned Subordinate Judge took evidence 
on the point, and gave his judgment on 
the Slst of August 1892. After very 
Mrefolly examining the evidence he 
Considering all these facts and 
dmimstances of the case 1 find that the 


decree-holder (ltd render it practically 
impossible for the judgment-debtors to 
sell some of the mortgaged properties 
within Srabun 1296 for enough to meet 
the reduced claim, and therefore, accord- 
ing to the terms of the solehnama as 
interpreted by the H igh Court, he is not 
entitled to get more than Rs. 34,300 for 
bis mortgage decree.’’ It should be 
mentioned that there was evidence which 
satisfied the Subordinate Judge, and the 
High Court also, that if the Appellant 
had done that which he had contracted 
to do, and made an appraisement, and 
given a deed of release of the properties 
which were proposed to be sold by the 
mortgagors within the time stipulated 
for, the Respondents had made arrange- 
ments through which, by the sale of 
other property, including their jewellery, 
they would have been in a position to 
pay Rs. 35,000 before the date when it 
ought to have been paid according to 
the solehnama, 

’Lhere was an appeal from this judg- 
ment of the Subordinate Judge. The 
Appeal Court again went very fully into 
the case, and they came to the conclusion 
that the Subordinate Judge was right in 
the view which he had taken of the facts 
of the case, and that the Appellant had 
not performed the contract which he had 
undertaken to perform, and had rendered 
it impossible for the Respondent to find 
the money within the time fixed. They 
thereupon confirmed the decree of the 
Subordinate Judge. In other words the 
substance of their decree is this : that 
as the Appellant in breach of his con* 
tract had prevented the Respondents 
from paying the sum of Rs. 35,000, as 
they could have done, and would other- 
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wise have done within thi time stipulated Whei'e a Magistrate drew up one pio* 


for by the solehnoma, be must be put into 
the same pcsitioii ixa if that sum had 
been ten dered to him within that time, 
and lie had refused the tender. Their 
Lordships think that that is the prin- 
ciple of the decree, and that in the cir- 
cumstances of the case it is a sound 
principle. It follows that the Appellant 
cannot get any interest on his lls. 34,300. 
The learned Subordiiuite Judge has taken 
that view, and the High (Joint also have 
taken the same view on that question us 
was taken by the Subordinate J udge. 

In the result their Lordships will 
♦ humbly advise His Majesty that the 
decree of the High Court should be 
afHrmed, and the appeal dismissed ; and 
the Appellant will pay the costs of it. 

Solicitors : — Messrs, Gushy Phillips <0 
Co, for the Appellant. 

Solicitors : — Messrs. WatMns and Lefn- 
priere for the Kespondents. 

Appeal dismissed tvith costs. 

C. W. A. 

[CRIMINAL REVISIONAL JURISDICTION.] 

Key. No. 603 of 1900, 

IswAR Chunuer 
Chowdhry and another, 
2nd Party, 

Ameer Ali, J. I Kali Mouan Hoy 
Pratt, J. I CaowDnuy and others, 

1901, I 3rd Party, Petitioners, 

5, February. | v. 

Ambica Churn Majum- 
dah and others, 1st 
Party, Opposite Party. 

CrimiiHil Procedure Code {Act V of 
sees. 5.^7 — Proceeding in respect of several 

plots of lands— Separate proceedings^ if ne- 
cessarg — Prejudice. 


reeding in respect of several plots of lands 
claimed to be in the possession of different 
persons and the parties were not pre- 
judked bp the Magistrate not taking 
separuiie proceedings but dealing with the 
matter in one and the same proceeding ; arid 
where the course taken bp the Magistrate 
did not preclude any of the parties from 
adducing evidence in the case concerning 
the different plots of land : 

Ke\d—Thai the procedure taken by the 
Magistrate did not vitiate the enqtiirp and 
the order made therein. 

This was a rule issued on the let of 
August 1900, against the preliminary 
order of the District Magistrate of Farid- 
piir, dated the Cth of March 1900, as 
welf as the order of the Deputy Magis- 
trate, dated the 26th Si May 1900. 

The facts material to this report appear 
from the judgment. 

The Advocate-General {Mr. J. T. Wood- 
roffe) and Bahu Sarat Chunder Khan 
for the Petitioners. 

Mr. Hilly Bobus Jogesh Chunder Roy 
and Dasarathi Sanyal for the Opposite 
Party. 

The JuiJGMENT OP THE CoURT waS AS 
follows : — 

111 thfs case a rule was issued on the 
District Magistrate and on the 1st party 
to show cause why the proceedings of 
the District Magistrate mentioned in 
the petition should not be set aside on 
the ground that they were made without 
jurisdiction, firsty inasmuch as the report 
of the Sub-Inspector and the petiti^ pl^ 
Gobind Baidya did not discloee groande 
for apprehending a breach of the peace j 
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secondly, Inasmuch as the same proceed- 
ings involved the claims of the Ist party 
as against the 2nd and 3rd parties in 
respect of lands, some of which were 
claimed only by the 2nd party, and some 
of which were claimed only by the 3rd 
party ; and, thirdly, inasmuch as the pro* 
ceedlngs related in p^^rt to land in res- 
pect of which no dispute existed. Cause 
has been shown on behalf of the 1st party 
by Mr. Hill, and we are satisfied that 
there were sufficient materials before the 
Deputy Magistrate to institute the pro- 
ceedings under sec, 145, C. Cr. P. Appa- 
rently, by some clerical mistake or Inad- 
vertence, the words “7 th of Vebruary ” 
crept in for “ the February.” We 
find that, upon the petitions of the 24 
January and the Ist February, there are 
distinct statements regarding a breach of 
the peace. As a matter of fact, Goblnd 
Baidya stated that *there had actually 
been an afifray some days previously 
which would perfectly justify the Dis'rict 
Magistrate in instituting the proceeding 
under sec. 145 

As regards the second ground, the 
learned Advocate-General contended 
that his clients were prejudiced because 
there was only one proceeding. We 
have given that contention our best con- 
sideration, Assuming that the plots 
B and C which were claimed by the 2nd 
and the 3rd parties separately^ were 
sufficiently localized, we find that the 
2ad and 3rd parties went fully into evi- 
dence in the case, and notwithstanding 
that they gave evidence of their possession 
In respect of these two plots of land, 
the Magistrate came to the conclusion 
that tlie party in whose favour he has 
made the order was in possession of the 


entire plot formiag the subject-matter of 
dispute. 

We see no reason for stipposing that 
the Petitioners have been prejudiced by 
the Magistrates not splitting up the 
matter Into two proceedings but dealing 
with it in one and the same proceeding. 
It is nob suggested that the procedure 
he adopted precluded any of them from 
adducing evidence in the case 

The third ground appears to us to have 
no substance either. We accordingly 
discharge the rule. 

Rule discharged, 

H. P. C. 

PRIVY COUNCIL. 

[On Appeal prom the Madras High 
Court.] 

Lord Hobhousb. Vasudeva Padhi 
Lord Macnaqhten. Khadanoa (Uru, De- 
Lord Davry. fendant, Appellant, 

Lord Robertson. v. 

Lord Lindley. Maguni Devan 

Sir Ford North. Bakshi Mahapatru- 
• 1901. Lu Garu, PlaintifT, 

23, March. Respondent. 

Limitaiiou Act A V of 1877), secs. 7, 18 
and S8, and Sch. II, Arts. 14 ^, 144 ^ Joint 
family— Separate estate— Possession, discon- 
tinuance of— Property, extinguishment 0; 
right to. 

Under sec, 7 of the Limitation Act 
a person under disability cannot biing his 
suit after 3 years after the disability 
ceases. 

Under sec ^8 of the Limitation Act the 
right of ^ person to property is extin- 
guished at the determination oj the period 
limitel for bringing a suit for possession 
of it. 
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This was a suit for partition, and the 
question involved in the case was whether 
the two villages in suit were joint or 
separate properly. These villages were 
granted by the zemindar to Bayana 
Padhi, the father of the Defendant- 
Appellant, who died in 1858. At that 
time the Appellant was 7 or 8 years of 
age. The Bespondent, the Plaintiff in 
this suit, was the son of one Gurunatha 
Padhi, the brother of Bayana Padhi, who 
also died in 1858. The two brothers, 
Bayana and Gurunatha, were members of 
a Hindu family joint in property. 

There was nothing to show the oir- 
oumstanoes under which the grant was 
made or of the manner in which the 
property was enjoyed or whether it was 
treated as joint or separate property 
from the date of the grant until the 
death of the survivor of the two brothers 
in 1858. But on the death of the two 
brothers, the widows oonciirred in ap- 
pointing a manager and it was not denied 
that during the Af>pellant’8 minority it 
was treated as joint family property ; 
and after he attained his majority in 
1870 it continued to be so treated by the 
^ppollant and the Respondent for several 
} A Subsequently a quarrel took place 
h^^ 't'^een the two cousins and the Appeh 
1*1 thereupon asserted his right to the 
as the separate property to which 
bo wiih entitled as his heir and ousted 
the Respondent. The Respondent there- 
upon instituted this suit on the 11th 
November 1891 for the declaration of 
his right to and partition of the pro- 
perty. 

Mr. Br'inson for the Appellant. 

Mr. Mayn$ for the Respondent, 


Their Lordsbips* Judgment was deli- 
vered by 

Lord Dayby.— This is an appeal 
against a judgment of the High Court 
of Madras, dated the 25th of March 
1896, reversing a decree of the District 
Judge of Gan jam of the 17 th of October 
1894. 

The Appellant, who is Defendant in 
the action, is the only sou of Bayana 
Padhi, who died shortly before the year 
1858. The Appellant was then 7 or 8 
years of age. The Respondent, the 
Plaintiff in the action, is the first cousin 
of the Appellant, and is the son of Guru- 
natha PadhJ, who died in the year 1858. 
The Respondent was about two years 
older than the Appellant. The two 
brothers, Bayana Padhi and Gurunatha 
Padhi, were members of a Hindu family, 
joint in property. 

The question in the case is whether the 
two villages in suit are joint or separate 
property. It is admitted that these 
villages were granted to Bayana Padhi by 
the zemindaV of the Chlkati Taluq. The 
deed is not forthcoming, and the only 
Information their Lordships have as to 
the grant is contained in two orders 
from the Collector of Gan jam to the 
zemindar. The 1st order is dated the 
10th August 1847, and is in these 
words : — I have approved of the perma- 
nent oowle you have granted to one 
Bayana Padhi Khadanga of Jayantlpu- 
ram under sec. 15 of Regulation XXX of 
1802 in respect of the forest land called 
Rajendrapuram attached to your taluk, 
fixing a Kattubadi of R«<. 45 a year, and 
defining the boundaries (Chekubandi). 
But you are informed that there 'should 
be DO disputes by the Jalanthra people 
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other order of the Collector was dated 
22Dd July 1848. It states that the 
Golleotor has ** under see. 15 of Kegula- 
tion 30 of 1802 approved of the gift of 
840 Bbaranams of forest land which was 
granted to Bay ana Padbi Khadanga by 
the late zemindar of the taluk, Sri 
Brundavna Chandra Rajendra Dev Garu, 
after fixing the Kattiibadi and the 
boundaries thereof. You shall inform the 
said Khadanga that he might improve 
the said land and make it fruitful, and 
collect from him every year, commencing 
from the current year, the Kattubadl 
fixed at Rs. 50 a year," There is no 
evidence of the circumstances under 
which this grant was made^ or of the 
manner in which the property was en- 
joyed or whether it was treated as joint 
or separate property *from the date of 
the grant until the death of the survivor 
of the two brothers in the year 1858. 
On that event the widows of the two 
brothers concurred in appointing a mana- 
ger of the property, and it is not disput- 
ed that during the Appellant’s minority 
It was treated or enjoyed as joint-family 
property ; and after he attained his 
majority in or about the year 1870 it 
continued to be so treated by the 
Appellant and the Respondent for ^several 
years. The Subordinate Judge ^xed 
the date up to which that state of 
things lasted as the year 1880 ; and 
their Lordships assume that date for 
the purpose of their judgment. A quar- 
rel took place between the two cousins, 
and the Appellant thereupon asserted his 
right to. the villages as the separate pro- 
perty of his father to which he was 
entitled as bis heir, and ousted the Res- 


instituted by the Respondent on 11th 
November 1891. The Subordinate Judge 
held it to be the separate proper ry of 
the Appellant ; but his decree was te- 
versed by the High Court, who held it 
to be joint-family property, and decreed 
a partition. Their Lordships find the 
question whether the property was rhe 
separable property of Bayana, or bad been 
acquired and held by him in his own 
name for the benefit of the joint family, 
to be one of some difficulty, owing to 
the absence of any direct evidence as 
to the circumstances under which the 
grant was made, or the manner in which 
the property was treated during Bayana’s 
lifetime ; and they accordingly desired 
that the case should be argued a second 
time. On the second argument Counsel 
for the Respondent raised the question 
of limitation, and their Lordships have 
come to the conclusion that the Respond- 
ent ought to succeed on that ground. 
The 7th section of the Act of Limitation 
is in these terms ; If a person entitled 
to institute a suit, or make an applica* 
tion, be at the time from which the 
period of limitation is to be reckoned a 
minor, or insane, or an idiot, he may 
institute the suit, or nAke the application 
within the same period, after the dis- 
ability has ceased, as would otherwise 
have been allowed from the time pres- 
cribed therefor in the third column of 
the second schedule hereto annexed.’’ 
Then there is provision as to double and 
successive disabilities, and a provision 
for the case of the continuing of the dis- 
ability upb to the death of the person 
under disability ; and the end of the 
section Is in these terms : — ‘‘Nothing 
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in this seotioQ applies to suits to enforce 
rights of pre emption, or shall be deemed 
to extend for more than three years from 
the cessation of the disability, or the 
death of the person affected thereby, the 
period within which any suit must be 
instituted, or application made.” The 
effect of that section, therefore, is 
thi8,^that a person under disability ,may 
institute a suit within the same period 
after the disability has ceased as he 
would otherwise have been allowed under 
the schedule, but subject to a proviso 
that the time shall not in any case be 
extended for more than three years from 
the cessation of the disability. Illustra- 
tion (6) exactly illustrates the present 
case. Their Lordships, for the purpose 
of their judgment, will make the assump- 
tion which is most favourable to the 
Appellant and they will assume in his 
favour that up to the year 1858, the date 
of the death of the surviving brother, 
it was treated as, and was, separate pro- 
perty of Bayana, to which the Appellant 
was entitled to succeed as his heir. But 
on that asaumptian the Appellant was 
disposBeased, or disoonlinued his posses- 
sion of his separate property, in favour 
of the joint estate at least on the death 
of his uncle in the year 1858 ; and the 
case comes within No. 142 in the 2nd 
schedule ; but if that be not so, the pos- 
session of the joint family was at any 
rate adverse to his separate estate from 
the same date ; and it thus comes within 
No. 144. It is immaterial for the 
present purpose which article it comes 
under. That being so, the Appellant 
could not have brought an fiction after 
the expiration of three years after he 
attained his majority (say) 1873. Then 


comes in sec. 28, by which his right to 
the property is extinguished at the deter- 
mination of the period limited for 
bringing a suit for possession of It. 
The point does not require to be expressly 
pleaded, as it Is only evidence of the 
Respondent’s title ; but that question 
does not arise in this case, as it undoubt- 
edly was a matter of controversy in the 
Court below, and in fact forms the 
subject of the third issue : Whether the 
Plaintiff has acquired any title by pos- 
eessiou. The Subordinate Judge finds 
against the Plaintiff on that issue, but 
it does not appear on what grounds. 

The same point is also raised in the 
sixth reason for appeal to the High 
Court, though it was unnecessary for that 
Court, in the view they took of the case, 
to express any opinion upen it. The only 
answer which could be made to the 
argument would be one founded on sec. 
18, namely, that the existence of the 
original grant was fraudulently concealed 
from the Appellant. This answer is, 
perhaps, sufficiently pleaded by para. 3 
of the defence, although there is no men- 
tion in that paragraph of fraud ; but 
their Lordships do not think that any 
such case is proved with such precision 
as is necessary in a charge of fraud. 
There is, undoubtedly, some evidence 
that- the original grant found its way 
into the Respondent’s possession ; and it 
is not produced by him. On the other 
hand, the Defendant gave evidence on 
his own behalf, but merely put in a copy 
of another document, and did not even 
say that he was ignorant of the original 
grant, or when he first discovered it, or 
say anything about it. 

Their Lordships do not think that this 
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is Buffiolent to support a charge of fraud. 
They are, therefore, of opiniou that the 
appeal ought to be diemissed, on the 
ground that the Defendant’s right of 
possession (if it ever existed) has been 
extinguished by limitation ; and they will 
humbly advise His Majesty accordingly. 

The Appellant must pay the costs of 
the appeal. 

Solicitors ; Afessrs. L'^wfouf S Co, for 
the Appellant. 

Solicitor : Mr, R, T, Ta&ker for the 
Respondent. 

Appeal (fismissed with costs, 

C. W, A. 

[OBDINARY ORIGINAL CIVIL 
JURISDICTION.] 

Suit No. 17 op 1898. 
Harington, J. Siddesury Dassbb 

1901. 

21, January. Jonardan Sarkar. 

Hindu Law — Bengal School — Mitakshara 
— Maintenance— Widowed daughtcrdndaw^ 
maintenance of — Moral obligation — Ueir of 
father-in-la w— Legal obligation — Moral rights 
forfeiture of—Severaiice from father-in-laid 
family. 

It is the duty of the fa ther-m law to 
maintain his widoued daughter-in-law. 

This obligation is legally enffoiceahle 
where the fatler4n-law has by survivorship 
obtained property in which his son had 
a vested interest as in a Mitakshara 
family. 

Where the father^ on the death of his 
SOR, does not become entitled to any interest 
or property which the son had^ the obliga- 
tion to- maintain the son*s widow is only 
moral and cannot be enforced in a Court 
of law% 


Ebetromoni V, Kashinath (1) followed. 

The ti oral obligation in the father to 
matntain his widowed daughter-in-law be- 
comes a legal obligation in the inhtrtfor 
of his property, 

Janki t;. Nandram (2) and Kamini 
Dassbb v, Chandra Podb Mondlb (3) 
followed. 

The right to he maivtiined where it 
exists is not necessarily forfeited by a 
widow who t end es away from her father- 
in-law^ s house as long as she remains 
chattf. 

Raja Pirthbb Sing v. Rani RajKowbr 
(4), Kasturrai V , Shivajibam (5) and 
Gokirai V Lakhmidas Khimji (6) fol- 
lowed. 

If the*€^ore the daughter -in low re- 
mains a dependent member of her hus- 
band's family^ the mete fact of her resi- 
dence elsewhere will not disentitle her to 
maintenance. 

Where a daughter -in-law leaves her 
father in-law's house dwing his lifetime 
with the intention of residing permanently 
in her father's house as a member of his 
household and demands and obtains from 
her father-in-law a Government promis- 
sory note belonging to her husband which 
was all the money she considered herself 
entitled to^ and intends to and does sever 
herself from her deceased husband's 
family^ though she leaves the house with- 
out any quarrel with her father-in-law^ 
she ceases to he a dependent member of her 

(1) 2 B. L. R. {A. 0.) 16 (1868). 

(2) J. L. R. 11 All. 194 (1888). 

(3) I, L. R. 17 Cal. 873 aS89). 

(4) 20 W. II. 21 : 8. 0. 12. B. L. R. 

(P. C.J 238 (1878;. 

(6) I. L. R. 3 Bom. 372 (1879), 

(6) 1. L. E. 14 Bom. 490 (1890). 
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father- in law' 8 family^ and there no 
longer any moral liability on the father- 
indaw to support her* There being no 
moral liability on the father in law^ there 
is no legal liability on the person who 
takes his property to maintain the widowed 
daughter -inlaw. 

This was a suit for arrears of mainte- 
nanoe and for a deolaration of the Plain- 
tiff’s right to future maintenance edt of 
the property which the Defendant had 
inherited from his father. The facts 
were shortly these : One Buddun Chunder 
Sarkar, who was governed by the Bengal 
School of Hindu Law, died in 1888, 
leaving him surviving his son, the Defend- 
ant, The Plaintiff was the widow of one 
Navadip, a predeceased son of Buddun, 
Navadip married the Plaintiff some time 
in 1869 or 1870 and died two years later 
in 1872 without issue and leaving the 
Plaintiff, his widow. 

The Plaintiff’s case was that after the 
death of her husband she continued to 
reside in her father-in-law’s house and 
was all along maintained by him up to 
his death in 1888, that after his death 
she was supported for some two years 
by the Defendant, when in 1890 she was 
turned out of her father-in-law’s house ; 
that she then w^nt to reside in her 
father's house where she remained up to 
the time of bringing the present suit. 
The Defendant, on the other band, alleged 
that the Plaintiff left her father-in law’s 
house two years after the death of her 
husband, namely, in 1874, and went to 
reside in her father’s house,^ that she 
demanded and obtained daring Buddun’s 
lifetime a Government promissory note 
of the value of Rs. 500 which belonged 
to her husband and that she thereupon 


ceased to be a dependent member of her 
father-in-law’s family, and was not enti- 
tled to any maintenance from him. 

Messrs, Chaudhuri^ Chakravarti and 
S, R, Das {subsequently Messrs, Knight 
and S'. R, Dos) for the Plaintiff. 

Messrs, R, Mitra^ Sinha and H, D, 
Bose for the Defendant. 

Mr, Chaudhuri (in opening for the 
Plaintiff). — It has been repeatedly held 
that it is the duty of a Hindu 
father-in law to maintain his widowed 
daugbter in-law, and further, that the 
moral obligation in the fathar-in-Iaw to 
maintain her becomes a legal obligation in 
the inheritor of his* property, see Kamini 
Dassee v. Chandra Pode Mondle (3). It 
is altogether a question of fact as to 
whether the Plaintiff left her father in- 
law’s house in this case without the 
intention of ever ^returning to it and 
whether she took a certain promissory 
note from her father in-law belonging to 
her husband’s estate in fall satisfaction of 
all claims to that estate or to maintenance 
against her father-in-law. 

Mr, Mittra, — In the Bengal School the 
head of the family is the owner. The 
widow also succeeds under certain cir- 
cumstances. The Plaintiff therefore was 
the heiress of her husband in this case. 
If she left the house as we say she did, 
she would not be entitled to maintenance. 
We say that she quarrelled with her 
father-in-law and the sending of the 
pleader’s letter of demand was an outrage 
upon his feelings, Even a son who is 
hostile or inimical to bis father is exclud- 
ed from inheritance. See Mayne on 
Hindu Law (5th Ed,), para, 653, . 

She is not entitled to maintenance aa 
(8) I. L. R. 17 Call 878 (1889) 
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she did not form a member of Buddun’s 
family. Then again ehe is not entitled 
to maintenanoe in money : [Court — Do 
you say that till 1874 she was entitled to 
maintenance?] Certainly, [Court — Is 
there any authority to show that if she 
is once entitled to maintenanoe that right 
oan cease, or has not unchastity or im- 
morality to be shewn?] Yes. There was 
no actionable claim against the father-in- 
law at that dace. If the moral liability 
could not be enforced during Buddun’s 
lifetime, that cannot ripen into a legal 
liability. See Golap Chandra Sastrl’s 
Hindu Law (1897), p. 242 j Bhugwin 
Chunder Bose v. Bindoo* Bashinee Dossee 
(7), Bujjomoney Dassee v. Shib Chunder 
Mullick (8). Then the lady cannot 
claim from her father-in law maintenanoe 
in the shape of money, see Macnaghten’s 
Precedents, Case XI; Smriti Chandrika, 
Chap. 11, sec. 1, para. 34; Khetromoni 
V, Kashinath (1). If the father-in-law’s 
obligation was a moral obligation and 
she left, as we say, after quarrelling 
with Biiddun and insulting him by 
sending the letter of demand, there 
was no longer any moral obligation. See 
the Tagore Lectures for 1879, p. 444 
[Court. — Do you say that it is only 
where the father-in-law succeeds to his 
son’s property he is bound to maintain 
bis widow, and not where he does not 
Inherit any property?] Yes. As my 
father never maintained the Plaintiff she 
is not entitled to be maintained by me. 

If the obligation is broken pnce I am 
not bound to create it. In Janhi v. 
Nandram (2) the son was j >int with the 

(1) 2 B. L. R. (A. C.) 16 (1868). 

(2) 1. L. R. 11 All. 194 (1888). 

(7) 6 W. R. 286 (1866). 

(8) 2 Hyde’s Rep. 103 (1864). 


WEEKLY NOTES, 

father and, whilst joint, the father died 
and it was therefore held that she was 
entitled to be maintained by the joint 
estate. That ease does not touch me. 
In Adhibai v. Cursandas Nathu (9) the 
same thing was held. The distinguish- 
ing features in these cases are that the 
father-in-law inherited some property from 
the daughter-in-law’s husband. In this 
case there was a complete separation when 
she took away everything that she was 
entitled to. See Mayne(6 h Ed.), p. 469 ; 
Savitrihai v. Luxmibai (10). In Kamini 
Dassee v. Chandra Pode Mondle (3), the 
father-in-law all along maintained the 
widow and his dying wishes were that 
she should be maintained. That distin- 
guishes the case from the present. See 
also Kedar Nath Coondoo v. H^mangini 
Dassee (11). 

Here there is no allegation that she 
borrowed a rupee for her maintenance. 

Mr. Knight in reply — The case of 
Rujjomoaey Do'^tee v. Shih Chunder 
Mullick (8) is rather In our favour, 
[CouRT.-^They say that after she left 
there was no moral obligation on the 
father-indaw which could ripen into a 
legal one.] Just so, but in Janki v 
Nandram (2) it was held that there is 
a moral obligation to support us not only 
during his lifetime but even after bis 
death, and the circumstance of our not 
residing in the family dwelling-house does 
not take away that moral obligation 
See Bhuttacharjee’s Hindu Law, p. 411 
where all the cases are collected, (After 

(2) I. L. R. U All. 194 (1888). 

(3) I. L. R. 17 Cal 373 (1889). 

(8) 2 Hyde’s Rep. 103 (1864).‘ 

(9) L L. R U Bom. 199 (1886j. 

(10) 1. L. R. 2 Bom. 678 (1878). 

(11) I. L. R. 13 Cal. 386 (1886). 
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arguing on the facts of the case). — If 
your Lordship does not believe either side, 
even then I am entitled to succeed, for the 
presumption would be that she still con- 
tinued in the same position. [Court — I 
can assist you to this extent, that in case 
the evidence is evenly balanced, the fact 
remains that her husband died in 1872 
and the fact of her living away from her 
father-in-law’s house, does not affeCt her 
right to maintenance.] In JanM v. 
Nandram (2), the daughter-in-law had 
all along resided away from her father-in- 
law’s house. We are entitled to separate 
maintenance as well as to arrears, see 
Ram Chandra v. Sagunbai (12), GoJcibai 
V. Lahhmidas (6) and Ounga Dye v. 
Shama Bihee (13), 

J/r, Das followed on the same side. — 
[Court — Suppossing I find that she left 
with the intention of living as a member 
of her father’s family, would she still 
be entitled to maintenance ?] I have 
found no authority expressly on the 
point. But I would submit that she is 
still so entitled. I am prepared to show 
that the only ground on which she can 
forfeit her right to maintenance is un- 
ohastity, tes Shama Churn’s Yyavastha 
Darpan (2nd Ed.), p. 319, and the case 
of Jadumoni Dasttt v. Kshsttra Mohan 
Shil (14). That case lays down that 
the grounds on which the right to 
maintenance may be forfeited should be 
restricted rather than enlarged. The 
principle is shortly this : If a person has 
property in which her husband bad an 

(2) I. L. R. 11 All. 194 (1889) 

(6) I. L. R. 14 Bom. 490 (1890). 

(12) I L. R. 4 Bom. 261 (1879). 

(13) Unrcported, Sale, J. 

(14) Shama Churn's Vyavaatha Darpan 
Precedents, 3rd Ed., p, S62, 


interest, the widow can legally claim 
maintenance from him, or, in other words, 
the daughter-in-law can only claim main- 
tenance from the father-in-law if the 
latter has taken property belonging to 
her husband. Following the same prin- 
ciple, a daughter-in-law cannot claim 
maintenance In the case of a Mltakshara 
father-in-law who has only self-acquired 
property and never In the case of a 
Bengal father-in-law beoause he has 
absolute power of alienation over his 
property, see Janki v. Naniram (2) 
where all the cases on the subject are 
considered. But though there is no legal 
liability under those clroumstanoes, there 
is always a moral liability in the father- 
in-law, and this liability obviously does 
not depend upon the father-in-law having 
any property of bis deceased son as in 
that case the liability would become legal, 
see Khetromoni Danes v. Kashinath (1) ; 
and the cases have gone so far as to say 
that this moral liability is not merely to 
provide for her during the lifetime of 
the father-in-law but even after his death, 
see Janki v. Nandram (2) . This moral 
liability ripens into a legal one as against 
those who have taken from the father- 
in-law, Janki v. Nandram (2), Kamini 
Dassee v. Chandra Fade Mondle (3). This 
moraMiabillty is not dependnet upon her 
residing in her father-in-law’s house. See 
the case of Jadumoni v. Ksheitra Mohan 
Shil (14), Raja Pirthee Sing v. Rani Raj 
Rower (4), Kasturbai v. Shivajiram (5) 

(1) 2B, L. R. (A. C,) 15 (1868). 

(2) V L. R. 11 All. 194 (1888). 

(3) I, L. R. 17 Cal. 873 (1889). 

(4) 20 W. R. 21 ; s. c. 12 B. L. R. 

(P. C.) 238 (1873). 

(5) I. L. R. 3 Bom. 872 (1879). 

(14) Shama Churn's Vyavastha Darpan 
Precedents, 3rd Ed,, p, 362. 
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Oohibai v. Lakhmida^ Khimji (6). In the 
Bombay oases she had never resided in 
the father-in-law s house. The fact there- 
fore that she went to reside with her 
father would not deprive her of her right 
to maintenance. [Court — Can you say 
that the lady who goes to her father’s 
house and takes an autagonistlo position to 
her husband’s family, that even then she 
would be entitled to maintenance ?] I 
cannot cite an authority expressly on 
that point, but the only ground on which 
she may be deprived of maintenance is 
unchastity, and the case of Jfuhimoni 
V. Kshettra Mohan Shil,{\4:) shows that 
such grounds should not be enlarg- 
ed. The father-in-law is not entitled to 
say “ you must reside at my house, 
otherwise I shall not maintain you,” 
Raja Firlhee Sui';f v. fiani R (j Koxver 
(4). [Court — Do you say the case of 
Khetromoni v. Ranhin ith (1) is not good 
law ?]. No, I do not say that. Cut that 
case does not in a way go against my 
contention. There the suit was against 
the father-in-law and it was held that 
there was no legal liability in him inas- 
much as he was not In possession of any 
ancestral property, [Court — What is 

the exte^it of this moral duty Does 
It pass away or still remain when she 
leaves his house and resides with her 
own father's family 'I] The moral obli- 
gation is merely in abeyance for the 
time being, since her residing away 
from her father-in law’s house does not 
deprive her of her right to maintenance. 

(1) 2 B. h, R. (A. C.) 15 (1868), 

(4) 20 W. R. 21 : a. c. 12 B. L. R. 

* (P. C.) 238 (1873). 

(6) I. L. R. 14 Bom. 490 (1890). 

(14) Shama Churn’s Vyavastha Darpan, 
Precedents, 3rd Ed., p. 262. 


That is, if the father-in-law was In 
possession of any property belonging to 
her deceased husband, she would be 
entitled to sue him for maintenance, 
though she may be residing away from 
his house, and if the obligation is merely 
moral, she cannot of course enforce It as 
against liim, but she would be entitled to 
sue the persons taking from him upon his 
death. [Court — Have you any author- 
ity for the proposition that even if she 
goes away and lives with her own father, 
then the moral duty of the father-in law 
does not pass away ?] I have no express 
authority, but the moral duty is to 
maintain a dependent daughter-in-law. 
She would not be any the less dependent 
because she is maintained by the charity 
of her father or any one else. Before you 
can get rid of that liability. It must be 
shewn that she was possessed of property 
out of which she could maintain herself, 
Gokibui V. L ihhxnidas Khimji (6). It is 
not even sufhcient to show that she has 
some property, it must be shewn that she 
has sufficient property, Stb Dayfe v, 
Doorga Fer$had (15). 

The JuDQMSNT OF THB CoUBT WaS BB 
follows ; — 

Harington, J. — The Plaintiflf In this 
action, Siddesury Dassee, sues Jonardan 
Sarkar for arrears of maintenance and 
for a declaration that she is entitled to 
future maintenance out of the property 
which the Defendant has inherited from 
his father. 

The Defendant Is the son of one Buddun. 
Buddun died in 1888 having been the 
father of a son, named Navadip and the 
Defendant in the present enlt. Navadip 

(6) I. L. R, 14 Bom. 490 (1890). 

(15) 4 N. W. P. 63 (1872K 
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married the Plaintiff about the year 1869 
or 1870. He surTived his marriage only 
two years, and died In the year 1872 
leaving the Plaintiff surviving him. 

Under those olroumstanoes the Plain- 
tiff says that as the widow of Buddun’s 
son she Is entitled to maintenance from 
Buddun’s estate in the hands of his sur- 
viving son Jonardan. « • 

Briefly stated, the Plalntiff^s case is that 
after the death of her husband she con- 
tinued a dependent member of her 
father in-law’s family ; that she was 
supported by Buddun up to his death In 
the year 1888 ; that after his death she 
was supported for some two years by the 
Defendant Jonardan Sarkar, and that In 
or about the year 1890 she was turned 
out of her father-in-law’s house. She 
then went to her father’s house and 
resided there up to the time of bringing 
the present suit. 

Sborilj, the Defendant’s case is that 
the Plaintiff left her father-in-law’s house 
two years after the death of her< husband, 
viz.f In 1874; that she demanded and 
obtained during Buddun’s lifetime the 
property to which she was entitled, and 
that she ceased to be a dependent mem- 
ber of her father-in-law’s family, having 
gone back to reside in her father’s house 
as a member of his household. 

The Plaintiff in her evidence states 
that after the death of her husband she 
resided continuously with her father-in- 
law or rather In her father-in-law’s house 
until she went to her father’s house, and 
that for one or two years after her father- 
in-law’s death the Defendant maiotained 
her in the family house — he did not give 
her any money but that he maintained 
her, and she goes on to describe how she 


was turneci out and went to her father’s 
house. 

When cross-examined as to her resi- 
dence she says that the longest period 
that she was absent from her father in- 
law’s house was a month, but when cross- 
examined further as to what happened 
when she obtained her property from 
Buddun it becomes clear that that state* 
ment is Inoonsistent with the story that 
she tells. She says that she damanded 
from Buddun a Government promissory 
note for Es. 500 which is alleged to have 
been part of the property of her deceased 
husband, that* the demand was made 
through a pleader, and the letter by which 
the demand was made has been produced. 
The letter is dated January 18tb, 1884, 
and from the terms of it it Is clear that 
at that date the< lady was not residing 
at her father- in-law’s house but was re- 
siding at her fathet’s house. After that 
letter there was some further correspon- 
derce and the Government promissory 
note was hauded over to the Plaintiff at 
her father’s house and a receipt was given 
by the Plaintiff for it and the receipt 
bears date the 3rd of May 1884. 

The lady’s account is that she lived 
away from her father-in-law’s * house as 
long fLH this correspondence lasted. She 
says that she went back there after she 
got the Government security, and she 
also says that she went on pilgrimage 
as soon as she got the security. When 
she came b^ck from pilgrimage it appears 
that she did not go to her father-in-law’s 
house, but to her father’s house and she 
said that she remained there two 

e 

months. 

These circumstances show that she 
must he inaccurate in stating that she 
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resided continuously at her father-in-law’s 
house until she went to her father’s house 
in 1890. It is alleged by the Plaintiff 
that she was turned out In 1890. Any 
evidence that there Is of turning out or 
Ill-treatment Is shadowy In the extreme. 
It Is quite uncorroborated and if in fact 
she had been turned out in the year 1890 
one would have expected evidence of 
those persons who had seen her imme- 
diately after she was turned out. One 
would expect evidence of remonstrances 
by her brother with the Defendant for 
turning her out, and moreover one would 
have expected the lady would have taken 
some steps on being turned out to assert 
her rights This evidence is not given 
and I therefore think that the lady fails 
to establish the allegation that she was 
turned out of the house in 1890. 

To corroborate her evidence she calls 
Behary Lall Biswas who It her brother and 
who appears to have married a daughter 
of Buddun. He in general terms corrobo- 
rates the evidence given by the Plaintiff. 

To show that the lady was in fact a 
resident in her father-in-law’s house after 
the year 1874| a gentleman, named Jadu 
Nath Mullick, Is called who professed to 
see the Plaintiff amongst other women 
from a neighbouring house. I must say 
as regards Jadu Nath Mullick that I am 
not inclined to place great reliance ou his 
evidence. That he did see something 
may or may not be true, but he shows no 
reason why he should particularly observe 
the Plaintff, and I do not think the 
ladles who were residing id Buddun’s 
house would have exposed themselves to 
the observation of a strange gentleman 
In a neighbouring house. 

The Defendant Eought to show that 
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the lady would not be seen In Buddun’s 
house by Jadu because the place where 
the ladies are said to have been seen is 
invisible from the house where Jadu 
Mullick is said to have eeen them, and 
a plan was produced which shows that 
the view of one point from the other 
point was obstructed. 

I had very considerable doubts whether 
this evidence was admissible at all, but 
having *been admitted, the evidence did 
not carry the case one inch further. 
The plan did not show where Jadu 
Mullick is alleged to have stood or where 
the ladies were alleged to have been 
when they were seen and In the absence 
of evidence locating these two spots 
accurately, the plan was perfectly useless 
to show that the line of vision from one 
point to another was obstructed, and 
moreover the plan merely represents the 
buildings as they at present stand, and 
there is some reason for thinking that 
that part of the building is of more 
recent date than 1890. 

The evidence therefore with regard to 
the buildings may be dismissed as nothing 
has been proved inconsistent with the 
evidence of Jadu Nath Mullick, but for 
reasons which I have stated I am not 
inclined to place credence on the story 
that the ladies allowed^themselves to be 
observed by Jadu Nath Mullick or that 
he had any opportunity of noticing the 
ladies. 

The other evidence on behalf of the 
Plaintiff’s case is that of the witnesses 
Profulla and Sadanunda Sircar. Pro- 
fulla’s evidence is open to observation. 
It deals with the period when she was 
residing at Simla and she says that the 
Plaintiff lived continuously at her father- 



656 


THE CALCUTTA WEEKLY NOTES. 


IVOL. V. 


SlDDRBURY DaBSBE V. JoNARDAN SaRKAR. 
In-law’s house until Budduu’s death and 
was never away for more than a month 
or two the longest. 

Sadanunda gives similar evidence as 
to the residence of the Plaintiff. He 
says that she was never away more than 
two or three days — he would have known 
if she had been away for four to six 
months. He said there was no dispute 
with reference to the promissory note 
and ornaments. That is shortly the 
evidence on behalf of the Plaintiff*. 

On behalf of the Defendant, Pannamony 
Dassee gives evidence. She generally 
denies the Plaintiff’s case and her des- 
cription of what happened when the 
Plaintiff left Is that some one came for 
her from her father’s house to take l.er 
away. She went and Buddun allowed her 
to go and she has never returned. This 
incident sl^e places in 1874, two years 
after the death of Navadip. 

The Defendant, Jonardan Sarkar, is 
called and he gives evidence to the same 
effect. He is cross- examined as to his 
having requested the lady to come back, 
and be says that no request^ was made 
to her to come back after the date of the 
pleader’s letter. 

The other evidence called to support 
the allegation that the Plaintiff was not 
living in her ^ fatber-in law’s house in 
1874 is that of Chuckerbutty who was 
priest to Buddun and Benoy Krlsto Sircar. 

As to these witnesses Mr. Knight 
pointed out with considerable force that 
they only came here to prove a negative. 
If they confined themselves to the state* 
ment that she was not la the house, no 
amount af cross-examination would make 
them say that she was, and it was pointed 
out that Chuckerbutty, the priesti has 


an interest in supporting the Defendant’s 
case, and Mad an Mohun Sircar, is in 
respect of his widowed daughter-in-law, in 
precisely the same position that Jonardau 
was as to the Plaintiff at the time the 
suit was brought against him. 

That shortly is the evidence called on 
both sides. * 

I pass over the evidence of the wit- 
nesses called for the purpose of enabling 
secondary evidence to be given of the 
letters, the originals of which are lost. 

That being the oral testimony, it be- 
comes important to see what light is 
thrown on the correspondence. 

It is clear to my mind when the letter 
of January 18^4 was written that the 
Plaintiff was not an inmate of her father- 
in-law’s house. The reply in 1884 dors 
not dispute the Plaintiff’s right of the 
proodbsory note which she demanded* 
lb merely intitnates that she has got 
possession of the ornaments. No evi- 
dence is given of any letter in which 
the Plaintifi'’e right for the note was dis- 
puted, and eventually the correspondence 
closed with the banding over of the note 
and the giving of the receipt of May 
3rd, 1884. 

The conclusion that 1 come to is that 
this lady left the bouse of Buddun before 
1884, and that she ^vas continuously 
absent from Buddun’s house for that year. 
None of the witnesses called on behalf 
of the Plaintiff admit this breach iu her 
residence. I think what really happened 
was that she did not reside in her father- 
in-law’s h6u8e until some period previous 
to the yshv 1884. Probably the evidence 
which puts her departure at 1874 la true. 
I think before 1884 she ceased to reside 
In her father-in-law’s house, aud in fact 
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that she never returned to reside there 
again. * She takes no proceedings till the 
institution of the present suit which 
was begun by a formal petition to me in 
forma pauperis in December 1897, and 
that delay in suing has not been explain- 
ed. The excuse is that she had no 
money^ but her answer to that excuse in 
the present suit is that she is suing in 
forma pauperis. The fact is, I believe, 
that she went to her father’s house with- 
out having been turned out and without 
any quarrel with her father-in-law’s family 
with the intention of living again as a 
member of her father’s household. 

Is she entitled to recover maintenance 
from her father-inlaw ? 

There is plenty of authority for the 
proposition that it is the duty of the 
father-in-law to maintain his widowed 
daughter-in-law. 

This obligation ^s legally enforceable 
where the father-in-law has by survivor- 
ship obtained property in which his son 
had a vested Interest — as for example 
where there is ancestral property in a 
family governed by Mitakshara law and 
the father gains by survivorship the 
interest which his son had — in the ances- 
tral property. 

But where there is no ancestral pro- 
perty or where the father on the death 
of his son does not become Entitled to 
any Interest or property which the son 
bad, the obligation to maintain the son’s 
widow is merely a moral one, and cannot 
be enforced in a Court of law. 

The authority for these propositions 
is to be found in the case of Khetromoni 
Dassee v. Kashinath but in that case 
several of the Judges leave open the 

(1) 2 B, L. R. (A. 0.) 16 (1868), 
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question whether a dependent widowed 
daughter-lndaw is not legally entitled to 
receive necessary subsistence in the house 
of the head of her husband’s family. 

In the present case the Plaintiff is not 
setting up a claim to be maintained in 
her father in-law’s house : so the question 
left open V>y some of the Judges in 
Khetfomoni Dassee v. Kashinath (l)need 
not be considered. She is here claiming 
a* .monthly allowance : and Khetromom^s 
case is an authority for stating that she 
would not have been legally entitled to 
obtain such allowance from Buddun. 

But there is anoHier proposition on 
which the Plaintiff relies — namely, that 
what la a moral obligation in the father 
becomes a legal obligation in the inheritor 
of his property. This rests on the prin- 
ciple that an heir does not take property 
for his own benefit but for the spiritual 
benefit of his predecessor. This principle 
is Illustrated and affirmed in the oases of 
Janki v. Nandram (2), and Kamini Dasste 
V. Chandra Pode Mondle (3). If therefore 
it be established that Buddun was morally 
bound to maintain the Plaintiff — then 
that moral obligation on Buddun would 
become in his heir Jonardau an obligation 
enforceable at law. 

There are authorities to show that the 
right to be maintained where it exists 
is not uecessarily forfeited by a widow 
who resides away from her father-in-law’s 
house as long as she remains chaste. 
This has been affirmed by the Privy 
Council in Raja PUthe Sing v. Rani 
Raj Kower (4) and in two oases in the 

(1) 2B. L. R. (A.C.) 15 fl868). 

(21 I. L. R. 11 All. 194 (1888). 

(3) I. L. R. 17 Oal. 378 (1889).^ 

(4) 20 W. R. 21 : s. 0 . 12 B. L. R. 

(P. 0.) 238 (1873). 



658 THt: CALCUTTA 

SlPDSSUBT DaSBBB V. JONABBAB SaBKAR* 
Bombay High Court**, Ka$turhai v. Shivaji^ 
ram (5) and Oohibai v. Lakhmidai 
Khimji (6). 

If therefore the daughter-in-law re- 
mains a dependent member of her hus- 
band’s family, it appears to be law that 
the mere fact of residence elsewhere will 
not disentitle her to maintenanoe. 

The real question therefore in the pre- 
sent ease is, Did the PlaintifiP remain a 
dependent member of her husband’s 
family ! If she severed herself from her 
husband’s family, then there could have 
been no duty on Buddun to maintain her. 

I find in fact the Plaintiff left 
Buddun’a house during his lifetime to go 
and reside in her father’s house of her 
own free will; she made no claim for 
maintenance as against Buddun; she did 
claim indeed a promissory note for Rs. 500 
and that was given her. She made a 
claim as against Buddun for property to 
which she considered herself entitled, and 
the claim was allowed at least so far as 
the Government promissory note was 
concerned ; and as to the jewels it was 
either abandoned or was groundless. But 
the fact remains that she took away her 
productive property. There is no evi- 
dence that she ever claimed as against « 
Buddun or as against the present Defend- 
ant Jonardan any maintenanoe. In view 
of her readiness to assert her right to 
the Bs. 600 note through a pleader one 
would have expected, that had she Intend- 
ed to remain as a dependent member of 
her husband’s family, she would have 
asserted a claim to maintenanoe through 
the same channel, but there^ was no 
demand until 1897 when the demand 

(5) I. L. R. 8 Bom. 872 (1879). 

IS) 1, L. R. 14 Bom. 490 (1890). 
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immediately preceding the present suit 
was made. 

The inference I draw from these facts 
is that when the Plaintiff left Buddun’s 
house she did so with the intention of 
residing permanently at her father’s house 
as a member of his household and that 
when she demanded from her father-in- f 
law the Rs. 500 note, she intended to 
obtain, and did obtain, all the money to 
which she considered herself entitled— -and 
that she intended to sever, and did sever, 
herself from her deceased husband’s 
family. 

It has been pointed out in the case of 
Kamini Da^ee v. Chandra Poie Mondlt 
(3) that each case must be determined 
on its own particular merits — that in 
each case it must be determined whether, 
having regard to the relationship, means 
and various other oiroumstanoes of the 
party claiming maintenance the late pro- 
prietor was, according to the law, morally 
bound to maintain the Plaintiff. 

Now under the oiroumstanoes of this 
case I do not think Buddun was morally 
liable to support this lady, because she 
was no longer a dependent member of 
Bttddun’s family. She had gone to her 
own family, she had taken with her what 
property she was entitled to through 
her husband. She was being maintkined 
as a member of her father’s family. 

This being the state of things which 
existed, I do not think it could be said 
that Buddun was morally bound to main- 
tain her, and if Buddun was not morally 
bound, it follojss that the Defendant is 
not legally bound. 

The result, therefore, will be that the 
present action must be dismissed with 

(8) I. L. B. 17 Cal. 878 (1898). 
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costs, and inaBmaoh as the Plaintiff is 
suing as a pauper the usual order direct- 
ing stay of execution for costs must be 
made. 

Costs will be taxed on scale No. 2. 

Babu N, 0, Soy^ Attorney for the 
Plaintiff. 

Bahu JS. (7. Hitter^ Attorney for the 
Defendant. 

Suit di$miM€d» 

COIVIL APPELLATE JUBISDIOTION.] 
Appbal from Obdbb 
N o. ll.op 1900. 

' Kbdab Nath Mukbbjbb, 
Ghosb, J. Defendant, Appellant, 

Stbvbns, J. ^ V. 

1901. Pbosonna Kuhab 

27, March. Chattbbjeb, Plaintiff, 

, Respondent. 

Civil Procedure Code {Act XIV oj 188^\ 
sec, 21^ — Separate suit to set aside decree and 
sale — Jurisdiction — Fraud — Evidence Act (/ 
of 1872), sec. U. 

A tuit to set aside a decree and the sale 
in execution the eof and to recover the 
proper ty sold is maintainable, notwithstand- 
ing the provisions of see. ^44$ O. F. 0., 
and should he ought in the Court in the 
Juris action of which the property is st'eu- 
ate, although the decree sought to be set 
aside was passed by a Cow tin a di foment 
district. 

It may not be competent to the Court 
to set aside the decs ee pamed by another 
Court as fraudulent, but it is competent to 
the Court to investigate the question as to 
the character and validity of the decree for 
Ac purpose of giving relief to the Plain- 
iif in respect of the land which he lost by 
reason of the sale. 
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Mbwa Lall Thaeoob v. Bhujhun Jha 

(1) referred to. 

Addul Mazomdab V, Mohambd Oazi (2), 
and Pban Nath Rot v. Mohbsh Chandra 
Moitra (3) and Srimati Nibtabini Dasi 
V. Rai Nanda Lal Bobb (4) followed. 

This was an appeal preferred on the 
4(h of January 1900, against the order 
of Babu Jogendra Chandra Moulik, Addi- 
tional Sub-Judge of Zillah Burdwan, 
dated the 17th of November 1899, re- 
versing the order of Babu Satkarl Haidar, 
Munsif of Katwa, dated 13th March 1899, 
and remanding the case to him for trial 
on the merits. 

The facts of the case appear from the 
judgment. 

Babu Shamatul Chandra Dutt for the 
Appellant. 

Babus Karuna Sindhu Mvkerjee and 
Swendra Hath Ohosal for the Respon- 
dent. 

Tl\e Judgment of the Court was as 
follows : — 

The facts, which led up to the suit out 
of which this appeal has arisen, are short- 
ly these : 

The Defendant Ijrought a suit in the 
Court of Small Causes at Erishnagar 
(in Nadia) for a certain sum of money 
against the Plaintiff, and obtained an 
ex parte decree. That decree was trans- 
ferred for execution to the MunsIPs Court 
at Katwa, and in execution taken out 
against the Plaintiff a certain property 
belonging to him was brought to sale, 

(1) 22 W. R. 218 : s. o. 18 B. L. R. 

App. 11 (1874). 

(2) I. L . R. 21 Oal. 606 (1894). 

(3) I. L. R. 24 Cal. 646 (1897). 

(4) 8 0. W, N. 670 (1899), 
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and was purchased by the Defendant 
himself. Subsequently, he (the Defend- 
ant) obtained possession of the said pro- 
perty. Thereupon the present suit was 
brought by the PlaintiflF to have it de- 
clared that the ex parte decree, and the 
sale in execution thereof, were fraudu- 
lent and to obtain poseesaion of the 
property in question. The suit was* In- 
stituted in the Munaif’s Court at Katwa 
(in Burdwan), that being the Court in 
which the execution proceedings, includ- 
ing the sale, took place, and within 
whose jurisdiction the property in suit Is 
situate. 

The Munsif, upon an objection being 
raised in the defence by the Defendant, 
held that he had no jurisdiction to enter- 
tain the suit, so far as It seeks to set 
aside the decree passed by the Small 
Cause Court at Kriahnagar, and that a 
regular suit for aetting aside the sale was 
barred by sec. 244 of the Code of Civil 
Procedure. He accordingly dismissed the 
suit. • 

On appeal by the Plaintiff, the Subor- 
dinate Judge at Burdwan has come to a 
different conclusion, relying upon the case 
of Srim'iti Nntarini Dast v. Bat Nanda 
Lai Bose (4). He c has held that, inas- 
much as the property which was sold in 
execution is situate within the jurisdic- 
tion of the Katwa Munsifi, and a suit to 
set aside the sale must be brought in that 
Munsifi, the suit was properly brought 
there, and that the decree which the 
Df^fondant obtained in the ^ Court of 
Small Causes at Krlshnagar might be 
treated as a nullity for the purpose of 
determining the questions at issue be- 
tween the parties, if that decree was 

(4) 8 C, W. N, 670 (1899). 


Kumar Chatterjeb. 

obtained by fraud. He accordingly set 
aside the judgment of the Munsif and 
remanded the case to him for trial on the 
merits. 

Against this judgment, the Defendant 
has appealed to this Court, and the 
learned vakil on his behalf has contended 
that the view adopted by the Subordinate 
Judge is erroneous, and that Inasmuch 
as the Plaintiff was not in a position to 
claim any relief unless and until the 
decree obtained by the Defendant In the 
Court at Kriahnagar was set aside, the 
Munsif of Katwa had no jurisdiction 
to entertain the suit, and that it should 
have been brought In the Krlshnagar 
Court. 

The question raised before us is not 
altogether free from difficulty. In the 
case of Mewa Lali^ Th^Jtoor v. Bhujhun 
Jha (1) it was held that when a decree 
is sought to be set aside upon the ground 
of fraud, the proper course is to apply 
for a rehearing, or a review, to the 
Court which made the decree. But in 
more recent cases, it has been held that 
that is not the only course, but that a 
separate suit lies to have the decree set 
aside : Abdul Mazumdar v. Mohamed 

Gazi (2) and Pran Nath Boy v. Mohesh 
Chandrct Moitra (3). The decree in this 
case was passed by a Judge of the Small 
Cause Court, and a separate suit, such as 
this is, to have the said decree set aside 
would not lie in that Court, but would 
have to be brought in the ordinary Civil 
Court, and if the suit were confined to 
the decree being set aside, we should 
have, perhaps, been disposed to hold 

(1) 22 W. R. 213 ; s, 0 . 13 B. L. R 
App. 11 (1874). 

(2) T. L. R. 21 Oal. 606 (1894). 

(8) L L. R. 24 Cal. 646 (1897). 
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that it should have been Instituted in In the case of Srimiti Nistarini Dad 


the Krishnagar Civil Court, But in this 
case different considerations arise. The 
suit is not only to set aside tlie decree, 
but also the sale which took place in 
execution in the Katwa Munsih and also 
to recover possession of the property 
sold. In the cases to which we have 
already referred, Abdul Mazumdar v. 
Mohamed Oazi (2) and Bran Nath Roy 
V. Moheih Chandra Moitra (3), it has 
been also held that where the decree 
and the sale held in execution are im- 
peached upon the ground of fraud, a 
separate suit would lie to have both the 
transactions set aside, notwithstanding 
the provisions of sec. 214 of the Code. 

Indeed, as It seems to us, in such a 
case, two separate suits need not be 
brought, but the entire relief, to which 
the Plaintiff Is entitled, might be obtain- 
ed in one and the same suit ; and it is 
obvious that in such a case, the suit 
ought to be brought in the Court which 
can give the Plaintiff complete relief. 
If therefore a suit should be brought in 
one and the same Court for the purpose 
of obtaining all the reliefs that the 
Plaintiff is entitled to, the reliefs asked 
for in the present case being (1) to have 
it declared that the decree was fraudu- 
lent ; (2) to have it also declared that the 
sale held in execution of such decree was 
fraudulent ; and (3) to recover possession 
of the land sold, which is situate within 
the Katwa Munsiff, it seems to us that 
in order to enable the Plaintiff to obtain 
effectual relief in one and the same suit, 
it was rightly brought in the Munsifs 
Court at Katwa. 

(2) I. L. R. 21 Cal. 605 (1894). 

(8) I. L. R. 24 Oal. 546 (1897), 


V. Rii Nanda Lai Bose (4) referred to in 
the judgment of the Subordinate Judge, 
where the main object of the suit, 
brought In the Original Side of this 
Court, was for administration of the 
estate, and for a construction of the Will, 
left by the Plaintiff’s husband and where 
the Plaintiff also asked that certain leases 
in respect of lands in the 24-Pdrgunnahs 
executed by the Defendant, the executor, 
upon the authority of an arbitration 
decree that had been passed in the Court 
of the 24-Pergunnahs, might be set aside, 
one of the questions raised was, whether 
the High Court had jurisdiction to enter- 
tain a 8ui% the object of which wss, 
among other matters, to have it declar- 
ed that the decree obtained In the Court 
of the 24 Pergunnaha was fraudulent. 
Mr. Justice Stanley, on a review of the 
whole of the authorities bearing upon 
the question, expressed himself as 
follows : — 

“ If^ the Plaintiff’s case be true, I am 
of opinion that a decree so obtained 
cannot stand, and that this Court has 
jurisdiction, if not to set it aside, at least 
to treat it as a nullity and render its 
effect nugatory.” 

And this seems to be in accordance 
with the provisions of sec. 44 of the 
Evidence Act which runs as follows : — 

Any party to a suit or other proceed- 
ing may show that any judgment or 
order or decree which is relevant under 
sec. 40, 41 or 42, and which has been 
proved by fhe adverse party was deliver- 
ed by a Court not competent to dellvei^ 
it, or was obtained by fraud or oollualon. 

We think that In the present suit, the 
(.4) 3 0. W* N, 870 (1899)r 
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Court at Eatwa is competent to go into 
the question raised between the parties 
whether the decree obtained in the Court 
of Small Causes at Krlshnagar was pro- 
perly or fraudulently obtained, and if it 
be found that the decree was fraudulently 
obtained, it might well treat it as a 
nullity, and not binding upon the Piain- 
tiflF, and then give the Plaintiff such 
relief as he might justly be entitled to. 

It may not be competent to the 
Munsif of Katwa to set aside the decree 
passed by the Small Cause Court of 
Krlshnagar as fraudulent; but we are 
disposed to think that it is competent to 
him to investigate the question as to the 
character and validity of the decree, for 
the purpose of giving relief to the 
Plaintiff, such as he may be entitled to, 
in respect to the land which he has lost 
by reason of the sale held in execution 
of that decree. 

For hese reasons we think that there 
Is no just reason to Interfere with the 
judgment of the Court below in this case. 
The result is that this appeal is dismiss- 
ed. We make no order as to costs in 
this case. 

S. 0. S. Appeal diemihttd. 


CCI7IL APPELLATE JUfilSDICTIONO 

Applioation Nos. 21 and 22 of 1900. 

S. M. Bibi Jarao 
Kumari, Appellant, 


Pratt, J. 
Brett, J. 

1900. 

12, November, 


V. 


GoPI CflAND Bothra 
and ors., Kespondeuts. 
Execution^ stay of — Appeal to Privy Courts 

Procedure Code {Act XIV of 1882 )^ 
eec8, 603^ 608. 

An application for ttap of execution 
under tec. 608, C. P. C., cannot be granted 


before an appe il to the Privy Council ii 
finally admitte i under see. 603^ Co P. 0. 

This was a rule issued upon the oppo- 
site party, on the application of the 
Petitioner-Appellant, to shew cause why 
the execution of the decree appealed 
against should not be stayed pending the 
disposal of the appeal to Her Majesty in 
Council on sufficient security being taken 
from the Petitioner for the due perform- 
ance of the decree appealed against or 
of any order which Her Majesty in Coun- 
cil may make on the appeal. In the 
meantime and pending the disposal of 
the rule the sale* of the property under 
attachment in execution of the decree 
appealed against was stayed. 

The Advocate-General and Bahu Joy 
Oopal Ohoiha for the Petitioner. 

No one appeared to shew cans?. 

The JuDQMBNT OF THB CouBT was as 
follows : — 

A rule was granted by us on the 8th 
instant on a misapprehension of the facts, 
and the Advocate-General who appears 
for the Petitioner intimates that the rule 
in question will not serve the required 
purpose, and at his request we direct 
that it be cancelled. The Petitioner was 
Plaintiff in a suit which was dismissed. 
Her appeal to this Court was dismissed 
with costs. 

On the 4th September last on the ap- 
plioation of the Petitioner this Court 
granted a certificate that the case was 
a fit one for ^appeal to Her Majesty in 
Council. The security for costs has how- 
ever not been completed, and the appeal 
has not yet been admitted under sec. 603, 
C. P. C. 

Now we are asked to giTe a direction 
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under sec, 608, ol. (d\ respecting the 
subject-matter of the appeal, vn., to 
call upon the Respondent to show cause 
why he should not be restrained from 
executing a certain decree pending the 
disposal of the appeal, and to issue an 
ad interim injunction to that effect. 

Our attention has been drawn to the case 
of Dame Janhai v. Sale Mahomed Jofer- 
hhoy (1) where it was held that the Court 
is empowered to order stay of execution 
of its decree although the appeal to the 
Privy Council had not been admitted but 
only a petition presented for the purpose. 
With due deference to the learned Judges 
who expressed that *opinion, we think 
from the express terms of sec. 608, 
C. P. C., that the intention of the Legis- 
lature was to confer on the High Court 
the powers therein indicated only in the 
event of the appeal having been already 
admitted. We find upon enquiry that 
this Court has uniformly refused to 
grant any application under sec. 608 
before an appeal was finally admitted, 
and we are bound to follow this practice, 
which appears to us consistent with law 
and reason. The Appellant is not with- 
out remedy, for though she may now be 
too late to prevent the sale of the pro- 
perty * against which execution has been 
taken out, she would, by depoifiting the 
necessary security in cash or its equiva- 
lent, have ample time to obtain an order 
prohibiting the confirmation of the sale. 

The application cannot be now granted, 
but it may be renewed ^so soon as the 
appeal has been finally admitted. 

Application refused, 

S. 0;S. 

(1) L L. R 19 Bom, 10 (1894). 


[CRIMINAL RE VISIONAL JURISDICTION.] 

Rev. No. 1040 of 1900. 

S. Gordon Sims, 

Sale, J. Party, Petitioner, 

Pratt, J. ^ 

JoHORRY Lal, 2nd 

13, February. J Party, Opposite Party. 

Criminal Procedure Code {Act V of 1898\ 
sec. ljio — Dispute as to landSpeciflcation 
oflf^hdy if and when necessary — Civil Court 
decree for possession — DecreCy effect of’^-^Magis* 
tratey duty of— Procedure, 

Although in a proof eding under se'*, 

Cr. P, Code, the disputed /and should he 
thoroughly ascertained by both partie^y 
yet where the parties were nof nt issue 
upon the question as to what the dis- 
puted lands were and neither the Court 
nor any body concern ei in the dispute 
was undtT any misapp^ ehtnsion as to that 
pointy the^ e is no o% ound for holding that 
the Magistrate who tried the case had no 
furisdiction to make an order under the 
secMon for want of proper specification 
of the lands in dispute. 

The duty of a Criminal Court in 
a cate under sec, HBy Cr. P, CodSy where 
there is a dec^ ee of a Civil Court for 
possession in respect of the disputed landy* 
is to find which party he^d such Civil 
Court decrecy ond then to maintain that 
party in possession ; it is not necessary 
that such decree should he a decree for 
possession as between the forties to the 
proceeding under sec, HBy Cr, P. Code, J 

Daulat Kobr V, Rambssuri Kobri (1) 

followed, • 

This was a rule issued on the 21 st of 
December 1900 by Ameer All and 

(1) L L. R. 26 Cal. 625 (1699), 
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Stsevens, JJ., against an order of the 
Sab'divisional Magistrate of Beguserai, 
dated the 26 th of September 1900. 

The facts of the case are as fol- 
lows : — 

A proceeding was instituted under 
sec. 145, Cr. P. Code, upon a police-report 
of a dispute between the parties likely 
to cause a breach of the peace. The 
dispute was in respect of a certain plot 
of land of about 80 blghas area near the 
Indigo factory of Samstipur belonging 
to Mr. S. Gordon Sims, lat party. At 
the trial, evidence of actual possession 
was adduced by both parties which con- 
sisted mainly of evidence of delivery of 
poBBession by Civil Court peons. The 
1st party also claimed that possession was 
shewn by the fact of indigo growing on 
the disputed land at d the 2nd party 
claimed that his possession was shewn hy 
the fact that the land was being culti- 
vated at the time of »he ordor by his 
raiyati who held registered kahvliyats 
from him. The Sub-divisional Magis- 
trate of Beguserai, in making an order 
under sec. 145, Cr. P. Code, maintaining 
the 2nd party, Johurry Lal, in possession 
observed as follows : — 

As how’ever it appeared at an early stage of the 
case that the principal claim of both parties was 
based on delivery of possession by order of the 
Civil Court, it became necessary to stay tlie 
taking of evidence in the usual way and to 
consider whether either party, and if so which, 
was possessed of an order of a comijetent Court 
giving him possession of the land in dispute. 
If there is such an order made out in favour of 
one of the parties, it becomes the duty of the 
Criminal Court to uph<»]d it, and** to declare 
poBPession accordingly, tn the case of Va%ihit 
Kcer V. Hamessuri Koeri (1) it was ruled that 

it ia the duty of the Magiotrate when the 

C) l> L. P. 2G Cal, 82:) (1899). 


right to possession has been declared within 
a time not remote from his taking proceedings 
under sec. 14!) to maintain any order which 
has been passed by any competent Court, and 
therefore to take proceedings which necessarily 
must have the effect of modifying or even 
cancelling such orders is to assume a jurisdiction 
winch tlie law does not contemplate.*’ 

In this case both parties claim to have such 
orders and it therefore became necessary to 
examine the nature and validity of the respec- 
tive claims. On behalf of the 1st party there 
was filed an order of the Sub-Judge of Monghyr 
giving possession of an 18 gundas share in 
Mouzah Sandal pur, Towji No. 2fj37, and Sudder 
Jama Rs. 142 to one Mahomed Hashim. This 
is dated 27th April 1900 and the peon’s receipt 
of delivery of possession is dated 18th May 
1900. Another paper is filed, whereby Mahomed 
Hashim, in order to obtain the funds necessary 
for the pursuance of his suit for possession, 
hands over to Mr. Sims his share in Mouzah 
Randrtlpur. This is dated Ist April 1897 and 
appears to be tlie basiv. of Mr. Sims* present 
claim to possession. Nw boundaries are slated 
in these documents or anything to show whether 
it was a share in an individual estate or a defi- 
nite portion of land after hatvnra that was 
handed over, and without any knowledge of the 
practice of the Civil Courts in such matters, it 
certainly seems as though the Ist party had 
suffered by this ambiguity in tlie form of the 
Civil Court order. The 2nd party also filed several 
documents. Principal is an order of the Subordi- 
nate Judge of Monghyr for delivery of the share of 
Musst. Hafizunnessa to the 2nd party of her share 
in Mouzalr Sandal pur. It is stated in this order 
that the towji number was 2637 before parti- 
tion and since partition it is 2947. The date 
and receipt of delivery of possession is dated 29th 
January 1900 and 7th February 1 900 respectively. 
It therefore became necessary to discover whether 
the portion of land under dispute bears any towzi 
number of its own, and if so whether that num- 
ber is identical with that of the share purchased 
hy Johurry Lal. A Sub-Deputy Magistrate was 
deputed to make enquiry. He reported that the 
disputed area bears Towji No. *947. I have 
therefore no] option but to maintain this order 
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of the Civil Court and to declare that the 
2nd pGirty is in possession of the land until 
evicted by due course of law and I direct the 
first party to abstain from interference with that 
possession until such eviction. 

Against that order, the Petitioners 
moved the High Court and obtained the 
present rule. 

Mr. Abdur Bahim, with him Bibu 
Nagtndra Nath MiUtr^ for the Petitioner. 

Mr, P, L, Roy^ with him Babu Dasa- 
rathi Sanyal^ for the Opposite Party. 

The Judgment of the Court was as 
follows : — 

The order complained of in this case 
is an order of the Sub-divisional Magis- 
trate of Beguseral maintaining the 
opposite or second party in possession of 
certain land which he finds that party 
held under a Civil Court decree for pos- 
session. Tais order is •taken exception 
to on two grounds. It is contended in 
the first place that the Deputy Magis- 
trate had no jurisdiction to institute 
these proceedings at all inasmuch as, in 
the initiation of these proceedings, no 
specification of boundaries of the dis- 
puted land was made and, that being so, 
it is contended that the Court ought not 
to have entertained the present proceed- 
ings for ascertaining which party was In 
possession. Now, having regard ta the 
terms of sec. 145, C. Cr. P., it seems to 
us that the main question which the 
Criminal Court has to determine is as to 
the possession of the disputed land. 
There must be a dispute and a dispute 
about land, and there can be no question 
that what is required is that the dis- 
puted land shonld be thoroughly well 
ascertained by both parties. Our atten- 
tion has been directed to the proceedings 


in this case and to the report of the 
Magistrate deputed to inquire into the 
subject-matter of dispute, and we think 
it is abundantly clear that, from first to 
last, the parties were not at issue upon the 
question as to what the disputed lands 
were and not only were the parties not 
at issue on this matter but neither the 
Court nor anybody concerned in this dis- 
pute w%s under any misapprehension as 
to this point. The real question in dis- 
pute was which party held a Civil Court 
decree for possession of this land. That 
was the point to which the attention of 
the Deputy Magistrate was directed, and 
he finds that it was the second party 
which held the Civil Court decree for 
possession and the effect of his order 
is to maintain that party In possession of 
the land. It seems to us, therefore, that 
there is no ground for interfering with 
the proceedings so far as the first ground 
of objection is concerned. 

The next objection is that there has 
been no finding of actual possession as 
regards either party. That possibly is 
the case, but it seems to us that the 
course which the Deputy Magistrate has 
taken is the correct one, and it is the 
course which is laid down by this Court 
in the case of Doulat Koer v. Ramtimri 
Koeri (1), The duty of the Court was, 
under the ciroumatanoes of the dispute 
between the parties, to see which party 
it was that held the Civil Court decree 
for possession in respect of the disputed 
land and, having come to the conclusion 
that it was the second party which held 
such decree, the lower Court has main- 
tained that party in possession. We 
think, having regard to the ruling just 
<1) I, L. R. 26 Cal. 626 (1899). 
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oUed that that was the propes coarse 
for the Court below to adopt. It is said 
that the decree ought to hare been a 
decree for possession as between the 
parties, but we are aware of no ruling 
which prescribes that the Magistrate la 
to maintain a party in possession in ao> 
oordanoe with the decree of the CItII 

'da 

Court, only when the opposite party is a 
party to that decree. If the duty pi the 
Magistrate were oondned in that way, 
the result might be to bring the Civil 
Court into ooufliot with the Criminal 
Court. As a matter of fact, the Deputy 
Magistrate has oondrmed that party in 
possession which the Civil Court has said 
was entitled to possession and, that being 
BO, we think there is no reason for our 
Interfering on this ground either. The 
rule is, therefore, discharged. 

H. P. C. di$ch’irged, 

[CRIMINAL REl^lSIONAL JURISDICTION.] 
Rev. No. 101 of 1991. 

Basanta Baistabi and 

ors , Petitioners, 

<1 

V. 

The Empsrob, 

Opposite Party. 

CfimvMxl Procedure Code {Act V of 1898), 
secs. 18$, 2$9^Puhlie nuisance-- Prostitutes, 
trade and oceupaticn of— Removal of house 
from foad’Side, tyrder for — Physical com- 
fort ” 0/ tfie public— Jury, opinion of. 

The mere exist en e houset ptoiii’ 

tutes by the roadside oni the fact that 
they ply their trade in those hou^ei cinnot 
affect the '^physical comfort ** of the pas- 
srrshy. 

In a procfeding under see, ISS, Cr^ 
P. Code, certain prottitutes Ufsre caHel 
upon to remove their trade and occupation 
from the dopes and neighhourhooi of a 


road ; they appeared and in shewing cause 
claimei a jwy which was appointed ; the 
jury were of divided opinion and ike 
majority suggested that they should he 
directs i to mend their habits hut did not 
recommend the removal of their houses and 
the Magistrate made his conditional order 
of removal of their houses absolute : 

Held — That the order of the Magistrate 
based upon the report of the /ury, was 
neithsr rtasonihle nor legal, and must be 
sel aside. 

This was a reference made by B. K* 
Mulliok, E^q , Sessions Judge of Tippers, 
on the 20bh April 1901, under sec. 438, 
Cr, P. Code, against the order of J. Vas, 
Esq., Assistant Magistrate of Chandpore, 
dated the 28th February 1901. 

The faots of the case appear from the 
letter of reference which was as fol* 
lows : — » 

** By an order, dated the 17th of 
January, the Sub-divisional Magistrate of 
Chandpore, in consequence of a police-re- 
port, directed a number of prostitutes to 
remove their ' trade and occupation ’ from 
the slopes and neighbourhood of the 
Bagadi Road, which, I understand, la 
within Chandpore town. At the request 
of the prostitutes a jury was appointed, 
three members being nominated by the 
Sub-divisional Magistrate and two by the 
prostitutes themselves. 0 1 the 28th of 
February the jury submitted their report, 
and on the same day the Sub-divisional 
Magistrate made his order of the 17th of 
January ab8(\late under seo. 139, Or, P. 
Code. Against this order the prostitutes, 
the Petitioners, Invoke the revlslonal 
powers of the Hon’ole High Court. 

‘*It is recommended that t&e whole 
qrder be set asidsi being bad in law. 


Ghosb, J. 
Taylor, J. 
1901. 
4, May. 
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The Sub-divisional OfiBoer says that 
the houses of the prostitutes on the road- 
side, interfere with the 'physical comfort’ 
of the public. Three members of the 
jury report, as the result of their en- 
quiries, that the prostitutes sometimes 
quarrel in their houses under the influ- 
ence of liquor and sometimes sit on the 
road, and BuggeBt that they Bhould be 
directed to mend their habits ; the other 
two members deny that there is any 
cause for removing them at all. The 
report of the majority on which the Sub- 
divisional Magistrate has based bis final 
order does not recommend that the Peti- 
tioners should remove their houses, and I 
think the order of the Magistrate was 
neither reasonable nor proper nor legal. 
If the prostitutes commit affrays on the 
public road or disturb people at night by 
their songs, they can be dealt with under 
the Penal Code. Ordering them to re- 
move their houses does not appear to me 
to be a reasonable or legal remedy.” 

No one appeared on this reference. 

The JunoMERT of thb Court was as 
follows ; — 

The Assistant Magistrate of Chandpore 
on a police-report issued an order upon 
a number of prostitutes to remove their 
trade and occupation from the slopes and 
neighbourhood of a certain road. ^ This 
was on the 17th of January 1901. On the 
let February he Issued “a conditional 
order ” and the prostitutes appearing In 
a body to show cause, a 'jury was ap- 
pointed. After the report of the jury 
the order was made absolute by the 
Assistant Magistrate. The Sessions J udge 
baa reported this order to this Court 
as bad in law. There appears no report 
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of the jury on the record. This should 
have been sent up. But we gather from 
the SessiocB Judge’s report that there 
was a division of opinion among the 
members of the jury and that the 
majority did not recommend that the 
prostitutes should remove their houses* 
The learned Sessions Judge very rightly 
points out that the mere existence of 
the hduBes of the prostitutes by the road- 
side and the fact that they ply their 
trade in those houses cannot affect the 
“ physical comfort ” of the passers-by. 
If offences are committed they can be 
prosecuted and punished : and we agree 
with the Sessions Judge in bolding that 
the order of the Magistrate is neither 
reasonable nor legal. We accordingly set 
it aside. 

Order eet aeide. 

H. P. C. 


[CRIMINAL RE VISIONAL JURISDICTION.] 
Bbv. No. 918 of 1900. 

Ambbr Alt, J.'j 

Stbvbn*b, J, In the matter of Chini- 
1901. BAB Pal, Petitioner. 

2, January. 

Indian Penal Code {Act XL V of 1S60)% 
secs* 4/(7’— Public nuieance — Criminal 
irespass — Conviction otfa charge^ not called 
upon to meet. 

When the atcueei teas calltei npoft to 
anewer a charge under see, 447, /• 
and convicted under that section aS also 
under see, S90, /. P. C., and on appeal 
the Sessions Judge was of opinion that the 
conviction could not be maintained under 
see, 447 f hut that sec, UdO was wide enough 
to cover the act : 

Held — That as the accused was tine 
called upon to meet the dharge under 
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sec. ^90f I. P. (7., and had no opportunity 
to give evidence in iehuHil thereof^ the 
conviction could not stand. 

This was a rule issued on the 29 ih of 
November 1900, against the order of 
the Sub-divisional Magistrate of Nattore^ 
dated the 20th of August 1900, which 
order was, on appeal, affirmed by the 
Sessions Judge of Bajshahje on the 3rd 
of November 1900. 

The Petitioner who was the accused 
liras called upon to answer a charge under 
. sec. 447, I. P. C., of having committed 
criminal trespass. The accused extended 
the steps of his premises and verandah 
etc,, by brick building over a drain run- 
ning along a road controlled by the District 
Board ; some time previously he had made 
the drain pucca in front of his premises. 
He asserted his landlord’s title to the soil 
of the drain and claimed that by making 
the drain pucca he had possession to the 
exclusion of the local authority, so that 
there was no trespass. The first Court 
convicted him under secs, 447 and 290, 
L P. C., and sentenced him to one day’s im- 
prisonment and Bs. 20 fine. The accused 
was never called upon to meet the charge 
under sec. 290. The Sessions Judge was 
of opinion that it was doubtful whether 
the act pf the accused came within the 
definition of criminal trespass but that 
sec. 290, I. P. C., was wide enough to 
cover the case and he therefore dismissed 
the appeal. 

Sir Griffith Evans^ with him Bahus 
Dwarha Nath Chuckerhuity and Joy Oopal 
Ghosha^ for the Petitioner. 

The Judgment of the Court was as 
follows 

The Petitioner in this case was called 


upon to answer a charge under sec. 447, 
I. P. C„ of having committed criminal 
trespass on what was alleged to be land 
in the possession of the District Board. 
The Sub-divisional Officer convicted him 
under secs. 447 and 290, I. P. C. As has 
been already noticed, the Petitioner was 
never called upon to meet the charge 
under sec. 290 the ingredients of which 
are totally different from those constltut 
ing an offence under sec, 447 nor had he 
any opportunity to give evidence in re- 
buttal of the case alleged against him 
under sec. 290. The Sessions Judge has 
come to the conclusion that it is hardly 
possible to maintain the conviction of 
the Petitioner under sec, 447, but he is 
of opinion that sec. 290 is ** wide enough 
to cover the act.” He does not seem to 
have noticed that the Petitioner had no 
opportunity to 'rebut the allegations 
made against him under sec. 290, I. P. C. 
This rule was issued upon the District 
Magistrate calling upon him to shew 
cause why the conviction of, and sentence 
passed upon, the Petitioner should not 
be set aside on that ground. We think, 
having regard to the matters to which 
we have referred, that the rule ought to 
be made absolute. We accordingly set 
aside the convictions and sentences and 
send the case back to the Sub -divisional 
Officer to be tried under sec. 290 giving 
the Petitioner an opportunity to m^et 
the charge laid against him under thkt 
section. The fines, if paid, will be re- 
funded. 

Buie made absolute, 

S. C. S. 
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PBIVY COUNCIL. 

[On Appeal fhom the Judiofal 

COMMISSIONBU OF OuDhO 


Lord Hobhouse. 
Lord Davby. 

Lord Lindlby. 
Sir ]1. Couch. 
1901. 

Heard, 22, Feby. 
Judgment, 9, Mar. 


Aziz-un-Nissa, 
riaintilT, Appellant, 

TaSSADUQ IIURAIN 
Kuan, Defendant, 
Hespondont. 


Lt/e interest-- Per pH V id <pft — AUenifs 

and for ererf )ne(tnuig of. 


The words “ always and for ever ” In 
a Willy awardy order of Covrt or other 
docummty do not per se eriend the mterest 
given beyond the life of the person who is 
named. 


They arc not inconsistent with limit inr/ 
the interest giveUy hut the circumstances 
under which the instrument is made or 
the subsequent conduct^ of the parties may 
sheiv the mtention with sufficient certainty y 
to enable the Courts to presume that the 
grant ivas perpetual, 

Moulvi Muhammad Abdul Majid v. 
Mussumat I^'atima Bini (1) and Toolhiii 
Pershaj) iSiNoH V, JIajah Ham Narain 
Singh (2) referred to. 

This was an appeal from a decision 
of Mr, Blennerhasset, the Judicial Com- 
missioner of Oudh, who had reversed, 
on second appeal, the decision^ of two 
lower Courts in Oudh, that of the Subor- 
dinate Judge of llai Bareli and also of 
the District Judge of llai Bareli. 

The qiiesti6n involved in this suit was 
whether the Appellant wms entitled to 
the declaration she sought that the right 
to receive Rs. 70 per month which 
Ch hod 1,1 Khan, the Respondent’s father, 

(1) L. R. 12 1. A. 159 at p. 16D (188.5). 

(2) L. R. 12 I, A. 205 at p. 2H (1885), 


had obtained a decree for, had ceased at 
his death. 

l^laintiff is the grand daughter of one 
Abdul Hakim Khan to whom one moiety 
of the Amanwaii Talukdari estate belong- 
ed. Her interest was one- fourth in that 
estate. The other Defendant to the suit 
was Mahoinrnad Said Khan, the talnkdar 
of the 12 annas portion ; ho admitted 
Defendant- Respondent’s right to receive 
the. said allowance. Abdul Hakim Khan 
was the brother of Clihedii Klian, and 
undo of the Respondent. 

(Jhlicdu Khan died on 20th December 
1889, and the Re.spondcnt had since 
received the said annuity and was in 
receipt of it when this suit was insti- 
tuted. 

The ownership of tlie whole estate 
Amanwaii before the eight-anna share of 
it came to Abdul Hakim Khan, was with 
one Alladad Khan ; ho had two daughters, 
one of whom married Abdul Hakim 
Khan, and the other one married Saadat 
Khan, and these two sons-in-law became, 
in right of their wives, the owners of 
one moiety each of the estate. 

During the rebellion these two brothers 
were in confmernont, when by means of 
the exertions of Chhedu Khan with the 
rebel Covernment, they were released. 
They had been taken prisoners by one 
Raja Jagpal Singh, the talukdar of Tiloi,* 

By way of return for such services, on 
the 31st January 1858 (ITitU Jamadi-us- 
Sani 1274 Hijri), Abdul Hakim Khan 
executed an agreement which covenanted 
that in consideration of the services 
rendered, I shall have no objection to 
the giving of my brother’s half share in 
the estate, when I get into possession of 
the estate, rather, at the time of the 
e:^ecation of the lease, I, the deoUrant* 
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shal^ myself gofc the name of the said 
brotlior entered therein conjointly with 
my own.’’ 

in addition to the above agreement, 
tliere was a s}»ociii] contract made before 
Major Orr, Deputy Commissioner, attest 
ed by him, and signed Abdid llakim 
Khan and Saadat Khan, they stipulating 
that the names of Chhedu Khan rothcr 
of Abdul Ifakim Khan, and of one 
Shiijaat Khan, brother of Saadat Khan, 
should be entered in the Khewat. 

Considerable litigation took place be- 
tween Chhedu Khan and his brother 
Abdul Hakim Khan, in 18G0, 18G3 and 
18G8, Chhedu Khan claiiuing a moiety 
of Abdul llakim Khan’s share for lumself 
and his heirs for over. 

On tljo Oth Augost 18G3 Major ?»racan- 
drow, the Deputy (k>iniiii‘>sioiier, dt*ei’(*ed 
to Cldiedu Klian Its. 70 per month froni 
the date Abdul Hakim Khan entered into 
possession of the Amanwan estate charge- 
able against tlie Defendant, share. 

Abdul Ifakim Khan appealed to the 
Commissioner, Colonel Barrow, lie re- 
ferred the matter to arbitrators ; certain 
talukclars mot by consent of parties and 
addressed the following award to Col. 
Harrow. 

“ Under your orders this case was com- 
mitted to us for disposal. Accordingly 
we having summoned both the parties, 
and enquired into the case, took from 
them a deed of agreement to abide by 
our award. After liaving taken the deed 
of agreement, we decide as follows: — 

“That from 1271 F. Abdul Hakim 
should always i>ay to ChhCdu Khan 
lls. 70 per mensem, and that the latter 
should give up his claim in respect 
Qf previous years, and should realise 


from Abdtd Hakim Khan Rs. 70 every 
month. 

“Parties being present, our decision 
aiiuvo was read over to them 
Ciiliodu Kluin acc'.'ptcd it but Abdul 
IlaLiin Khan did nut. 

“The arbitration aWiird, ti’gothcr with 
the deed of agreement, is submitted to 
oil for orders. 

“ Moreover (we hold) that Chhedu 
Khan should always remain obedient to 
Abdul Ifakim Khan.” 

Thereupon Col. Barrow passed the fol- 
lowing order : — 

“Jn every way Abdul liakiin’s obliga- 
tion to ])rovidc for liis brother is proved, 
and it has been likewise acknowledged by 
piublic opinion, for a former puncliaytt 
iiv\ardi‘d, in St'ptomhor 1859, that he 
sliould pay Bs. 100 per annum. They 
did not consider tl^o deed marked B a 
valid one, bub still they decreed the 
money p.aymcnt. Mr. Capper in the 
Revenue Court and Colonel Macandrew 
in the Civil Court have decreed Rs. 70 
per mensem as the sum that should be 
paid monthly by Abdid llakim to Chhedu 
Khan, and now these talukdai\s without 
the remotest interest in the matter have 
fixed on the same amount. They have 
remitted the arrears, and all things con- 
sidered, T do nob conceive a better deci- 
sion can ho come to. I uphold then the 
decisicn of the lower Court awarding 
Us, 70 (seventy rupees) a month to 
Chhedu Khan to be pajd by Abdul 
Hakim, but reverse so much of the decree 
as awards arrears of instalments.” 

Such allowance having been continued 
as aforesaid to Chliedu Khan’s son, the 
present suit was instituted by the Appel- 
lant S5uc(:e(?ded in two Courts, but 
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ultimately her suit was dismissed by 
the said Judicial Comiuissiouer, aud 
she now appealed to His Udajesiy in 
Council. 

Jlf}'. Dt‘(,rt(y liter for the Aprjcllaiit 
relied on the ar]>itra.tion award, 
that the riglit to receive payjueiit was 
limited to the life of Chhedu Khan and 
pointed to various niisstateincnts in the 
Judicial (\)niuussioner^s judginoit. Ifc 
referred to iffoidvi Mnkamniad Abdul 
Majid V. Masiiuinad Fatuiia Bihi (1) and 
to To(jhhi P(Tf>had Singh v. liajah liant 
Narain Singh ( 2 ). 

Mr. C, ir. Arathoon first raised a 
preliminary objection to* the appeal, 
urging that as the Appellant’s right to 
the annuity was to one- fourth of the 
sum of Ks. 70 a month, the Judicial 
CommiRsioner under sec. 50G could not 
give leave to appeal, the amount in appeal 
between the parlies to the suit being 
under the app('alablc value. 

Lord Lindlkv.— But the deciHion would 
govern the whole annuity. 

Mr. Aralhoon. — The Appellant is not 
interested in the Bospondont’s right to 
get the three-fourth from her co sharer 
owning the throe <piarters of the taluk, 
who moreover has admitted Uespon dent’s 
right. Chliedu Khan’s claim nj.(ainst 
Abdul IJakim Khan was to half the 
estate and a claim based on a contmet, 
not a mniutenaiico claim granted out 
of favour. Tlie obligation Col. Barrow 
referred to was a legal obligation. Mr. 
Arathoon referred to the earlier pro- 
ceedings. 

Mr. Degrnyther was not called on to 

reply. . 

(1) L. R. 12 I. A. 150 at p. 1G3 (1885). 

(2) L. R. V4 L A. 205 at p. 211 (1885). 


Their Lordsihps’ Judgment was deli- 
vered by 

Sir UKiiiARD Couch. --The question in 
this appear is the con.structiou of an 
award imule on the lltii I>ecembor I 8G3 
in the proceedings which folIo\ved the 
institutioii of a suit in the Court of the 
Deputy (-V)mmissioner of Uai Bareli by 
Chhc.du Khan against Abdul Ifakim Khan, 
The facts w hich led to it arc those : 
Tahd< A man wan was formerly the property 
of Alladid Khan. He had two daugh- 
ters who married Abdul Hakim Khan 
and Saadat Khan and after the re-annex- 
ation of Oudh this estate was settled with 
the husbands of these ladies and a sanad 
was grant(;d to them. Chhedu Khan and 
Abdul Hakim were brothers and on the 
13th December 1859 Chliedu instituted a 
suit in a Revenue Court against Abdul 
Hakim for a quarter share of tlie taluk as in 
acc(>vd,inco w’ifh an agr»\enient with Abdul 
Hakim and Saadat said to be embodied 
ill the proceedings, dated 4th June 1858, 
of the (k>nrt of Captain Orr, late Deputy 
Commissioner of the District of Rai 
Bareli. These proceedings arc not in the 
record of this appeal, but tlicro is in it 
an agreement, dated 31st January 1858, 
I)}' wliich Abdul Hakim after stating that 
his brother Chhedu ICIian by instituting 
the proceedings gob his brother Haadat 
and himself released from prison said “I 
hereby dccdarc and commit it to writing 
that I shall never and on no account be 
on bad terms w itli the said brother and 
shall have no objection to the giving of 
my brother’s half share in the estate 
wdien T get possession of the estate, 
rather at the time of the execution of 
the lease.” The suit was dismissed on 
the 13th October 18G0 on the ground 
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that the claim was not cognizable by a 
Revenue Court, Chhedu being told that 
he was at liberty to have recourse to the 
Civil Court for damages incurred from 
time to time on account of Abdul Hakim’s 
breach of promise. 

Thereupon Chhedu Khan brought a suit 
in the Court of the Deputy Commissioner 
of Rai Bareli against Abdul Hakim claim- 
ing Ks. 70 a month from the 15 th* Sep- 
tember 1860 ** compensation for breach 
of contract ” in not giving him a share 
of the taluk as promig^ in the agree- 
ment and the Deputy Commissioner made 
a decree for him for “Bs. 70 per mensem 
from the date that Defendant entered 
into possession of his share of the taluk 
Amanwan chargeable against Defendant’s 
share.” Abdul Hakim appealed to Colo- 
nel Barrow, the Commissioner at Lucknow, 
who appears to have doubted if Chhedu 
could recover any damages. In his judg- 
ment (Roc. p. 33) he says the document 
A (the agreement) is no specific contract, 
for no amount is mentioned in it, but 
it is a clear expression of Appellant’s 
determination to do something for his 
brother (Respondent) but the allusions 
here are also to land and not to cash.” 
The Commissioner followed this by saying 
that the case was elhscoptiblf of adjust- 
ment out of Court. After the judgment 
was delivered the parties being present 
agreed to refer to three native gentlemen 
who were named the decision as to the 
amount that should be paid by Abdul 
Hakim to Chhedu Khan. The award was 
made on the same day (11th December 
1863) and is as follows : “ That from 1271 
Basil (1864) Abdul Hakim shall always 
pay to Chhedu Khan Rs, 70 per mensem, 
and that the latter should give up his 


claim in respect of previous years and 
should realise from Abdul Hakim Khan 
Rs, 70 every month. Parties being pre- 
sent, our decision stated above was read 
over to them, Chhedu accepted it but 
Abdul Hakim Khan did not. This arbi- 
tration award together with deed of 
agreement is submitted to you (the Com- 
missioner) for orders. Moreover (we 
hold) that Chhedu Khan should always 
remain obedient to Abdul Ilakim Khan.” 
Thereupon the Commissioner upheld the 
decision of the Deputy Commissioner 
awarding Rs. 70 a month to Chhedu Khan 
to he paid by Abdul Hakim but reversed 
so much of the decree as awarded arrears 
of instalments. 

Chhedu Khan has died, and the question 
in this appeal is whether the Respondent 
who is his son is entitled to the Rs. 70 
per month, a suit having been brought 
by the Appellant, the grand-daughter of 
Abdul Hakim, for a decree declaring that 
the right to receive it ceased at the death 
of Chhedu Khan, the payment of it hav- 
ing continued to be made to the Res- 
pondent by the lambardar of the estate. 
The Subordinate Judge who first heard 
the suit held that the agreement was 
purely and simply a grant to Chhedu 
personally and not to his heirs and 
made the decree prayed for. On an 
appeal to the District Judge of Eai 
Bareli he held the same and referred to 
the sentence in the award that Chhedu 
was to continue to obey his brother os 
being a persdnal obligation. He di^miss- 
sd the appeal and there was then a 
farther appeal to the Judidal^ Oomuaii- 
Sioner who reversed the decree imd dlii- 
uiissed the suit. The reasons to 

has given in hjs judgment fliik 
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sion are unsatisfactory. He begins by 
saying that the District Judge had based 
his judgment almost entirely on the in' 
terpretation of the word hamesha (always 
or for ever) and that there are several 
circumstances which the Court does not 
appear to have considered, and it has held 
that Chhedu Khan had a valid agreement 
in his favour which would have entitled 
him to claim half the estate. The Dis- 
trict Judge did not hold this, on the con- 
trary he says in his judgment that an 
agreement was said to have been executed 
admitting Chhedu Khan to share in a 
moiety of the taluk, that the Kent 
Courts rejected the agreement as not 
genuine, the Civil Couft of first, instance 
accepted it, but the Appdflate Court^ 
dbubted its genuineness and held it to be 
iivalid. The Judicial Commissioner 
then says that, construing the award 
together with the circumstances he refers 
to it, appears to him that the word 
hamesha used therein was intended to 
grant an estate of inheritance and, sets 
aside the decree of the District Judge 
and dismisses the suit. Now it has been 
held by this Board that the words 
** always and for ever in a Will do not 
per se extend the interest given beyond 
the life of the person who is named 
(Moulvi Muhammad Ahdxil Majid v. Mus- 
mmat Fatima [1]). They are ndt incon- 
sistent with limiting the interest^given 
but the circumstances under which the 
instrument is made or the subsequent 
conduct of the parties may show the in- 
tention with sufficient certainty to enable 
the Courts to presume that the grant was 
pierpetual {TooUhi Pershad Singh v. Sajah 
fiam ISTarain Singh [2]). This ruling 

'%) L. R. 12 L A. 159 at p. 163 (1886). 

(to li. n. 12 L A. 206 at p. 214 (1886). 


applies equally to the award and the 
Commissioner's order upon it. Their 
Lordships do not see in the oircumstances 
under which the award was made any 
which would enable them to pronounce 
that the Rs. 70 a month were to be paid 
after the death of Chhedu Khan. The 
last line of the award seems to indicate 
that it was for him personally. If Chhedu 
had * %ny title to a share in the taluk 
before the Government took possession 
of it in 1858, he had none after the sanad 
which was granted by the Government as 
his name was not in it. This is noticed 
by the Commissioner in the judgment 
he gave before the reference to the arbi- 
trators. Chhedu*s right was only under 
the agreement and the Commissioner 
concluded his judgment by saying that 
the issue was reduced to ** what considera- 
tion is Chhedu Khan entitled to in conse- 
quence of Abdul Hakim’s promises and 
agreements with him The arbitrators 
say in the award that they had inquired 
into the case and they may have con- 
sidered that justice would be done by 
giving to Chhedu the Rs. 70 per month 
for his life that being a sufficient reward 
for his services in obtaining the release 
of Abdul Hakim and Saadat from prison. 

Their Lordships will humbly advise 
His Majesty to reverse the decree of the 
Judicial Commissioner and order the 
appeal to him to bo dismissed with costs. 

The Respondent will pay the costs of 
this appeal. 

Messrs. T, L, Wilson c& Co., Attorneys 
for the Appellant. 

Messrs. Barrow Rogers & Neville fot 
the Respondents. 

Appeal alUmd* 


(f. W. A. 
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[CRIMINAL APPELLATE JURISDICTION ] 

Ref. No. 44 of 1900. 

Ameer Alt, J. The Qubbn-Emprehs 
Stevens, J. v, 

1901. SuRBNDEA Nath 

17 & 21, January, j Sarkab, Accused. 

Criminal Piocedtire Code {Act V of JStfS), 
secs, Discharge of accused of 

an offence triahle exclusively hy Court of 
Session — Murder — Com,niitment made hy Dis- 
trict Magistrate — ** Order him to he com'i^Hted 
for trial f meaning of— Magistrate^ compe- 
tency of, to himself commit —Magistrate, 
power of— Evidence of witness partly against 
and partly in favour of accused^ Evidence of 
witness as to what he heard from deceased — 
Hearsay evidence — Evidence Act {I of 1S7 f), 
secs. 6, 8, 11, H, 

Under sec. Jf3G of the Code of Criminal 
Procedure the Sessions Judge and the Dis- 
trict Magistrate have co-ordinate powers 
either to order a commitment upon the 
evidence already taken or to direct a fresh 
enquiry, 

Queen-Empress v. Krishnabhat (1) 
referred to. 

It is improper to accept a portion of the 
evidence given hy a witness which is in 
support of the case for the prosecution and 
to discard or discredit the other portions 
which go against it ; and so far as the 
accused is concerned, he is entitled to ash 
the Court to consider all the facts deposed 
to hy that witness and to shew to the 
Court that his evidence, taken as a whole, 
is in material contradiction of the evidence 
of the other witnesses, 

A statement of a witness as to what he 
heard from the deceased when it does not 
relate to the cause of his death or the 
circumstances of the transaction which 
resulted in his death is hearsay and is not 

(1) I L, R. 10 Bom. 810 )1885). 


admissible ; they must he proved in the 
ordinary way, viz,, by evidence of a 
primary character and not hy hearsay 
testimon y. 

This was a reference made by the 
Sessions Judge of Bnrdwan on the 1st 
of December 1900, under sec. 307 of the 
C'odo of Criminal Procedure, from an 
acquittal by the jury of the accused 
Surcnclra Nath Saikar upon a charge 
under sec. 302, 1. P. Code. 

The facts of the case appear fully from 
the j udgment of the Court. 

At the hearing of the reference on the 
17th January a preliminary objection was 
taken on behalf of the accused that the 
District Magistrate had no power to 
order the cowiinittal of the accused when 
he had been discliargcd by the Deputy 
Magistrate. 

Mr. Gordon Leith {Deputy Legal Re- 
membrancer) in support of the Reference. 

Mr, P. L, Hoy and Bahu Jadunath 
Kavjilal for the Accused. 

0 

Thetr Lordships delivered the following 
judgment on the preliminary point : — 

Mr. Roy takes a preliminary objection 
to the trial in the Sessions Court on the 
ground put forward in the Court below 
(p. 3 of the paper-book). It appears 
that an inquiry was held in this case by 
a Deputy Magistrate who discharged the 
accused under sec. 209, C. Cr. P. The 
District Magistrate, upon going through 
the record, came to the conclusion that 
the prisoner had been improperly dis- 
chai?ged ; he thereupon called upon the 
accused to show cause, why he should not 
be conimitted to the XJourt of Sessioit 
and after hearing his pleader direpted 
his commitment. ^ 

Mr. Boy*s oontontion is that Ifce OOIJI- 
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mitment ia bad and ought to be quashed 
under sec. 532, C. Cr. P., as tbo District 
Magistrate had no power himself «»to 
commit ; ho could onl}^ direct the oflicor 
who had discharged the accused to do so. 
In support of this contention, ho refers 
to the language of secs. 13G and 137, 
and urges that the words “ order him to 
be committed for trial ” in sec. 436 
mean that the Sessions Judge or the 
Disti'ict Magistrate can only order the 
inferior Court to commit the accused 
for trial. In our opinion sec. 437 deals 
with a totally different class of subjects. 
In considering the present objection we 
have to confine our attoiition to sec. 436 
with its provisos. We think that 
under that section the Sessions Judge 
and the District Magistrate have co- 
ordinate powers to order a commitment 
upon the evidence alrejfdy taken instead 
of directing a fresh inquiry. The first 
pait of the section runs as follows : — 
“ When, on examining the record of any 
case under sec. 435 or otherwise, the 
District Magistrate,” as in this case, ‘‘con- 
siders that such case is triable exclusive- 
ly by the Court of Session and that an 
accused person has been improperly dis- 
charged by the inferior Court, the Dis- 
trict Magistrate may cause him to be 
arrested,” The second part goes *00 to 
$ay ; — “ and may thereupon,” that is, upon 
the recorded evidence, “instead of direct- 
ing a fresh inquiry order him to bo com- 
mitted for trial upon the matter of which 
he has been in the opinion of» the District 
Magistrate improperly discharged.” 

As mentioned before, the latter portion 

of the section is divisible into two parts : 

• ** 

The ^District Magistrate may either 
direet a fresh inquiry by the inferior 


Court which has improperly discharged 
the accused or he may, in his discretion, 
order the commitment of the accused 
for trial before the Court of Session. 
This moaning is made clear by the 
proviso which follows - 

“ Provided that the accused has had 
an opportunity of showing cause to such 
Magistrate why the commitment should 
not made,” not to bo made by any 
body else but by the Magistrate himself. 
The second proviso declares: — “If such 
Judge or Magistrate thinks that the 
evidence show's that some other oflence 
has been committed by the accused, such 
Judge or Magistrate may direct the in- 
ferior Court to inqiiire into such offence. 
Proviso (a) taken in connection with 
proviso (b) cannot leave any reasonable 
doubt that the commitment there in- 
tended is a commitment upoji the record 
by the Sessions Judge or the District 
Magistrate who, upon a perusal of the 
evidence, is of opinion that the accused 
has been improperly discharged. This 
view of •ours is in accord with the case 
of Qtieen-Empress v. Krishnabhat (1) 
and no authority holding the contrary 
view has been laid before us. We there- 
fore overrule the objection. 

On the 21st Januaryf their Lobdshipb 
delivered the following judgment on the 
appeal : — 

Their Lordships’ Judgment was a 
follows ; — 

This is a reference by the Sessions 
Judge of Burdwan uftder sec. 307, C. Cr. 
P., from an fvcquittal by the jury of the 
accused Surendra Nath Sarkar upon a 
charge under sec. 302, I, P, C, The 
deceased Assam Baistabi, wae a public 
(1) J. L, R, 10 (1885}, 
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prostitute who plied her trade sometimes 
in Burdwan and sometimes in her native 
village Mankar. On the morning of tho 
21st April, at about 2 a.m., she was 
found by a number of people who had 
gone to her house with Dhiru Chowkidar 
lying murdered on the ptra of her hut. 
She appears to have returned from 
'Burdwan some three weeks before this 
event. The ease for the prosecution is 
that the chowkidar heard groans issuing 
from her house. lie woke up a number 
of neighbours, and, with them, proceed- 
ed to the hut. They found what is 
called tho sadar door closed or rather 
hooked from inside and were unable to 
open it for some time, until some sort of 
instrument was brought and the hook 
was raised. They then entered the 
house of the deceased. Dhiru Chowki- 
dar says that he saw the present accused 
running out of the house through a 
hkirki door which is towards the east 
of the hut opening towards the north. 
The accused was pursued bub he entered 
his house which is not far off and bolted 
the door. Dhiru says that he went and 
informed Raghu Nath Singh Constable 
who was in the village at that time. 
The constable came and placed some 
guards round the house of the accused 
and also at the Railway station to pre- 
vent persons suspected of the crime 
from absconding. Dhiru then states 
that, at about 3 in the morning, he 
went off to the Galsi thana to give 
information regardihg the murder, He 
arrived there at about 9 .a.m. His in-* 
formation was taken down and he 
returned to the village later in the course 
of the day. After Dhiru had left the 
Tillage the ac(jused is alleged to have 


been arrested outside his bouse when he 
had come out to answer a call of nature. 
Hb was kept under arrest until the 
arrival of the Daroga or Sub-Inspector 
of Police who says he arrived at the 
place between 10| and 11 in the morning. 
The prosecution has called a number of 
other witnesses whose evidence we shall 
have to refer to in some detail. Enoug;^ 
to say at this stage that that is substan- 
tially the case for the prosecution, but 
it seeks to establish the guilt of the 
accused by several other circumstances 
which, it is alleged, corroborate the 
direct testimony of Dhiru that the 
accused was the rtian directly concerned 
in the crime. It is alleged that, when 
the inner room of the deceased woman’s 
hut was broken open, the constable, on 
entering it, found under a pillow^ a black 
serge coat from* the pockets of which 
certain post-cards and letters were taken 
out, all addressed to the accused, and it is 
suggested that the finding of the letters 
in the coat in that house is a piece of cir- 
cumstantial evidence wdiich is conclusive 
against the accused. It is unnecessary 
to refer to the other circumstances upon 
which the learned Sessions Judge relies 
in his charge to the jury as well as in 
his reference to this Court, for, we shall 
have to deal with them in the course of 
the examination of the evidence. It 
is necessary, however, to mention the 
exact position of the house which wcis 
occupied by the murdered woman* 
seems to be an ordinary one-room^ hit 
with a sort of compound wail torn^ipig n 
semicircle in front. The 
stated to be towards the west. The 
door is, as has’ already , been , 

towards the east 
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north upon a piece of bare ground wl)ere 
there are some trees and a khejnr jungle 
not far off. There are houses close by, 
the house of Jagaunath Das being gnly 
about 55 cubits from that of the de- 
ceased. Her brother-in-law, Kunja Das, 
also lives close by. On the east is the 
house of Uara Das. Anofcher%iear neigh- 
bour is Mani Metoni. The place Kalitola 
whence the chowkidar heard the groans 
is said to be 2 rnssis off. The witnesses 
state that a lane or, as the Sessions J udge 
calls it, an alley leads to the JchirJci door 
towards the east. Before the Deputy 
Magistrate, the chowkidar stated that 
the lane or alley was about 12 or 13 
cubits in length. Before the Sessions 
Court, he stated that it was about 2 or 
2^ cubits in length which would make 
it probably about the width of tho pit 
and the kkirki door tfien would bo «long 
the line of the wall of the inner room 
of the hut. The house of the accused 
is on the other side of a tank called the 
Bhundary tank, and the allegation is that 
the accused ran through the khivki door 
round the house of the deceased, crossed 
a water passage towards the west of the 
deceased *s house, jumped over a wall and 
then after rounding a tank, entered his 
house. Admittedly the khivki door is so 
small that the accused or the perlon who 
escaped on that night through that .door, 
bad to bend himself considerably to get 
out of it. The Deputy Magistrate who 
held the enquiry and who discharged the 
accused appears to have •gone to the 
hopsa and seen the khivki door himself. 
We have looked into his judgment and 
find a. very clear description of that 
door in it. He says *Hhe khivki 
4^1$ a very small one* It is like the 


door used in the privy of a poor woman’s 
house. I can never believe that th# 
accused who is a tall healthy man escaped 
through it.” 

Another circumstance of material im- 
portance in considering the value of what 
is called the corroborative circumstantial 
evidence deserves notice, ludra Naraiii 
Bisw/is, the Sub-Inspector, was not at 
Oalsi thana on the day in question. 
He appears to have been away on some 
other duty. He was returning by rail 
from Chuck Tantulia to Biirdwan. At 
the Galsi station, he met another ohowki- 
dar by name Gosta, who gave him the 
information regarding the murder of 
Assam Baistabi. The Sub-Inspector says 
that he sent off Gosta to the thana 
to fetch a pair of hand-cuffs. By the 
next traiii he went to the Mankar Rail- 
way Station and arrived there at 10 or 
10-30 a.m. His statement is that, on his 
arrival, he went to the place where the 
accused was and found him in custody 
outside the house of Assaip Baistabi. 
He states further that he did not search 
the bouse of the accused until late in 
the afternoon. Upon the evidence of 
the other witnesses, however,*' it is per- 
fectly clear that the Sub-Inspector, upon 
his arrival, did, as dne would naturally 
suppose, he would do, go to the house 
of the accused and thereafter came back 
to the deceased’s hut. Jonab Ali, witness 
Xo. 9, states in cross-examination as fol- 
lows: — ‘‘Darogah on his arrival went to 
Surendra’s house to search it after,, he 
had been to Assam’s house for a sbott 
time. Mo did not then inspect her body 
nor caused the door of the roont to' be 
opened.*’ According to another witueta 
there seem to have been two viadts 
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to the house of the accused, cue about 
Mioou and the other later on. The bear- 
ing of these facts will be observed, when 
wo come to deal with the letters and 
posi'cards found in the pocket of the 
borge coat. The Sub-inspector was in 
tlie village the whole of that day (2l8t) 
and apparently also on the 22nd. He 
einie to Burdwan on the 23rd on which 
date he received certain instructions from 
the Inspector of Police, and on the 24th 
he took the statements of the boy 
Khetra Nath Bass. Up to that time appa- 
rently there was no evidence forthcoming 
against the accused of any motive on his 
part for the crime. Khetra^s evidence 
before the committing Magistrate is of a 
meagre character, but before the Sessions 
Court be made a long statement both in 
chief and hi cross-examination deposing 
to facts upon which the Sessions Judge 
has laid considerable stress in his charge 
as proving the visit that night of the 
accused to the house of the deceased and 
also as showing some degree of motive on 
his part. With these remarks, Ve pro- 
ceed to deal with the evidence of l)hiru 
Chowkidar and of the other persons who 
accompanied him to the hut of the 
deceased Assam Baistabi. DbiruChowki- 
ciiir states that he was on liib rounds 
at about 11 p.m, in the night. He 
called out to the woman, got an answer 
and proceeded to other places. He 
came back to her house at about two 
111 the morning. He called out to her 
again but received no answer. He then 
went to Kalitola to which reference has 
already been made to have smoke. 
There ho hoard groans from Assam Bais- 
tabi’s hovise whereupon he proceeded 
bhouiiug in that direction. Ho goes on 


to say that Kalidas Bairagee, Jagannath 
Bairagee, Gosta l>as Bairagee and Bam Daa 
Bairagee then came out and told him 
to . see w hy Assam had cried out. He 
went to the sadar door of Assam Bais- 
tabi. There they all began to call out 
to her, but got no answer, and as they 
were unablfe to open the outer door which 
was secured by a hook inside, they called 
Kunjadas Bairagee, the brother-in-law 
of the deceased woman, who came with 
an instrument and opened the door. 
The chowkidar further states that as he 
passed through the sadar door and 
entered the house, he saw Sureudra Nath 
Sarkar, the accused, open the khirki door 
and pass out when he at once gave chase. 
Kali Bairagee who was on the north side 
of the hut attempted to seize the accused, 
but being threatenjed with a weapon the 
accused bad in his band, Kali could not 
catch him. The accused then ran up 
to the Bhuudari tank with the weapon 
ill his hand pursued by the chowkidar 
and others. But he gut to his house, 
pushed open the sadar door and, after 
entering, bolted it. Dhiru says that be, 
Kali Bairagee and Jagannath Das had 
pursued the accused. It is quite clear, 
upon the evidence of the other witnesses, 
that the khirki door of the murdered 
womani hut cannot be seen from the 
saefan entrance. This was put to the 
chow^kidar in cross-examination. He saw 
the force of it and in page 1 1, he states 
as follows : — I could see accused Suren* 
dra on entering tlie sadar of Assam, 
because he had not then gone into the 
lane leading to the back door. If he 
had entered the lane then I would not 
have been able to see him.” In cotmec* 
tlou with this matter, we may mention 
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tjiat before the Magistrate he had stated 
as follows : — “ When I saw the accused 
I saw him standing near the khirkt door.’^ 
The statement that he made in chief was, 
no doubt, similar to, if not identical with, 
what he had stated before the Magistrate, 
but when cross-examined he saw the 
difficulty of his position, and he began 
then to prevaricate. His evidence in 
cross-examination comes to this that 
although he ooU!d not have seen the 
accused if the latter had entered the 
lane or got to the back door he saw him 
because he had not entered the lane 
leading to the back door. Kali Prosad 
who also is a witness fof the Crown, but 
whose evidence has been, to some extent, 
discredited by the Sessions Judge as it 
did not wholly support the case for the 
prosecution, tells quite a difterent story. 
It is not easy to imagine how a portion 
of Kali ProsaeVs evidence is to be taken 
in support of the case for the prosecution 
and the other portion which goes against 
it discarded or discredited. So far as 
the accused is concerned, he is entitled to 
ask the Court ta consider all the facts 
deposed to by Kali Prosad, and bis evi- 
dence, taken as a whole, is in material 
contradiction of the evidence of the 
other witnesses ; the accused is entitled 
to any benefit that may accrue to him 
therefrom in the consideration of the 
case. Apparently, Kali Prosad had gone 
round to the back door after having been 
in front before, for he says as follows : — 
Kunjadas wont home and fetched thence 
i^ jpairof tpngs. Kamdas peeped through 
an opening between the leaves of the 
,^bor and Wd “who are you fitting on 
jHTOf open the door.” I then went 
' back door with a yiew to eee 


if any man came out of the house that 
way. As I was standing there, I saw a 
man open the back door and come out 
of it. The door was closed before. As 
the man got out I caught hold of him 
round his waist. , He had a weapon iu 
his hand. He aimed a blow with it at 
me and I let go my hold ou« him. Tlio 
man then ran toward the west, I could 
not recognise him.” He then gives the 
names of the persons who pursued the 
man, viz.^ Jagannath, Gosta and Dhira 
Chowkidar. It will be noticed that Dhiru 
Chowkidar does not rueution (rosta as 
having given chase to the accused. He 
mentions only Kali, Jagannath and him- 
self as the pursuers of Surendra. Kali 
Prosad then goes on to say “ when the 
pursuers returned, 1 questioned Dhiru 
Chowkidar who the man was. He said " 
the man has gone in the direction of the 
Sirkar’s house, can he be Surendra 'i” 
In cross-examination the witness says : — 
“The alley behind the back door was 
dark when the back door was opened by 
the man. There trees on one side 
of the alley and their slxade makes it 
dark and that is why the alley was daik 
then. When the man came out, none 
said he was Surendra Surlcar. Dhiru 
Chowkidar did not thijn cry out there 
goes Surendra.” . He states further that 
the man bad a white on and a 

cloth roxincl his head covering his cheeks 
and chib. He had shoes on when run- 
ning away.” Jagannath Das whoso 
house, as we have said, is only about 25 
cubits distant from that of the decked 
says : — “ Dhiru Chowkidar woke me up 
that night at 2 or 2-3iO a.m. tasked 
him why he woke me up.” The differ- , 
ence between the two aUtetoentie wltl ^ 
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noticed at once. The witness goes on : — 
** He said why is Assam groaning, let us 
come and see. Itam Das, Gosta, Kala, 
Bolai, Moti and myself went with the 
chowkidar to the sadar door of Assam’s 
house. We began to call up to her but 

got no answer I brought 

a pair of tpngs and with it opened the 
8ada7' door. Dhiru Chowkidar entered 
the liouse and we all of us stood caitsidc. 
As Dhiru entered the house, the man 
inside it ran out of the Mhki door. At 
that time none said anything about that 
man to us. «Ea}u stood outside the 
Jchhlci door. Kalu called out to mo 
* Dada, come and catch the man, lie is 
running away.’ I saw tlie man from a 
distance. T ran after him as fai as tho 
nthan of Maui He had a w’eapon or a 
Cathie about 2 cubits long in his hand, 
and just as I was about to seize his jn7iia 
he flourished the weapon towards me* 
As 1 wanted to ward off the blow, I fell 
down near a wall. The man ran away 
through the cavity or along the bank of 
Bhundary tank. He rap towards the west. 
T was not able to recognize that man. 
Dhiru Chowkidar and Gosta had been 
after the man. Tiiey came back from 
the pursuit. I asked him who the man 
was. He said the^an entered the house 
of the Sirkars. He alsp said he could 
not recognize the man well but he 
appeared like Surendra.” 

And he adds in cross-examination'** from 
the sadar door, tlie Ichiiki door is not 
at all visible. The man had a white 
Jama while he ran away. had a cloth 
wrapped round his head covering chin 
and checks and the lower end of the 
nose. He had shoes on. I did not go 
with tho chowkidar Dhiru that night to 


the house of tlie Sirkars. Gosta ran 
with Dhiru part of the way. The man 
jumped over the wall standing in the 
uthan of Mani. 1 struck against that 
wall and fell. The wall was then about 
one cubit high. I cannot say what the 
man did with his weapon. When the man 
jumped over the wall, his weapon slipped 
out of his hands.” (J^osta Behari was the 
other man who came with Dhiru and 
pursued the man who was seen running 
away. He corroborates Jagannath as to 
nhat took place at first. He says: — 
‘*Dhini Chowkidar woke me up Ahat night. 
Tt was then 2 or 2-30 o’clock. I came 
out and asked •Dhiru what was the 
matrer. Ho said * why did Assam 
groan?’ ’I'heii Jagannath, Kalu Das, 
Ibiiu Das and myself wont to tho mdar 
door of Assam with the chowkidar. We 
pushed the door add found it shut from 
inside. We called out to Assam but got 
no reply. Dhiru then fetched Kunja Das 
the brother-in laiv of As^-am. Ho also 
culled out to Assam but got no response. 
Dhiru then opened the mdar door with 
a pair of tongs. Dhirp then entered the 
house. I saw a tall and powerful man 
ran away across the uthan of Mani Metoni 
towards .the west. The man was tall and 
powerful like the accused Surendra. I 
could not recognise him. I did not tell 
any one that I had recognized the man. 
1 ran after the man to some distance, 
that IS, as far as the eusteru ghat of 
Bhuiidari tauk. Dhiru ran after the man 
followed by • Jiigaunath and myself. I 
cannot say how far Dhiru pursued the 
man. Ho ran a longer way than me* 
I cannot B|y which bouse the map ran to. 
I did not tell previously to any One that 
the m^n entered a |>artioulAt 
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Eanher oE| the witness says **1 asked 
the chowkidar who was the man and where 
' ^ad he gone* He said either that the 
man went in the direction of the house 
of the Sirkars or that he had ran into 
the birkar’s house, which statement he 
made I do not exactly remember. He 
did not tell me at all who was the man.’’ 
This is ail in chief. In cross-examination 
he states as follows : — “It is a fact that 
at that time no one said that he had 
been able to recognize the man. Dhiru 
even did not say that he had tecoguized 
the man. I do not remember if Dhiru 
or any one else said where the man had 
run to. On his retfirn from the pursuiA 
Dhiru Chowkidar did not say he had 
recognized the man. The man had no 
jama or coat when running away. He 
had no pagri round his head or atiy 
cloth round his fate and chin. His chin 
and face were perfectly bare. 1 did 
not particularly note whether he had any 
weapon in his hand.” The seventh wit- 
ness Ham Das Bairagee was not examined 
before the committing Magistrate. Me 
is brought forward to say that the chow- 
kidar did mention that niglit he had 
recognized Siirendra as the person run- 
ning Away and that he had seen him 
enter the house of the Sirkars. His 
statements in cross-examiuatiew, however, 
a^ce peculiar. He says as follows r — “ 1 
did not give evidence before the Deputy 
Magistrate. The Police did not send me 
up as a witness. The Police did not ex- 
amine mo. I cannot soe well at night. 
Tlie chowkidar came back to Ashat-tola 
and there he spoke of having chased the 
Kali, Jagannath and Gosta and 
u others were then present Gosta and 
and asked the chowkidar 


who was the man that bad r^n away 
from the house. The chowkidar said it 
was Surendra , who did so. The chow* 
kidar said Surendra ran away. I recog- 
nized him. Then ho says : — “ I do not 
remember exactly whether the chowkidar 
said * the man appeared like Surendra.* 
When they cried out — * there he goes 
through the khirki door,’ no name was 
nfeiitioued.” The other witness to the 
incidents of that night is Kunja, the 
brother-in-law of the deceased. After 
stating how ho with others w-ent to the 
house of the dec^se||, he goes on to 
say: — “Dhiru Chowkidar, Jagannath, 
Gosta and myself entered the house. 
The chowkidar first entered it, Gosta 
and Jagannath entered next, I entered 
it after them. Dhiru called out *who 
are you.* The answer was Mio ! * This 
was given not by Assam but by some one 
else. The voice came from near the 
khirki door. - 1 could not see the person. 
Dhiru Chowkidar said * Surendra, is this 
your work?’ I did not then go in the 
direction of the khirki door' as I was 
pouring water into the month of Assam. 
She was then dead.” He then says 
“I did nob tell any one that 1 had 
recognized the murderer but the men 
who had recognized the murderer ^ named 
him to me. There were Kali Baistab, 
Dhiru Chowkidar, Gosta Das and Jagan- 
nath Das. They gave me the name 
of the murderer immediately after they 
came back from the pursuit. They 
named Surendra Sarkur.” It is needless 
to observe that this statement is in direct* 
contradiction of the statements of the 
other witnesses. Before the committing 
Magistrate, this man did not sa^y.tiukt, 
Dbir^Cj|u>w1i(idairi»id| is tida|. 
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your work?* His statement there was 
in the following terms : — Dhiru Chow- 
kidar went ahead towards the khirJci of 
the house and shouted ‘ who are you ! ’ 
I did not see the man whom the chow- 
kidar addressed. I heard the opening 
sound of the khiihi door.” After he had 
been examined for some time in chief 
the Court put to him a somewhat peculiar 
question : Is it not a fact that 8urendta 
8irkar used to visit Assam and got 
annoyed if any other man visited her V 
The answer was “I do not know.” We 
cannot help expressing our opinion that 
the question pnt^hy* th<" Court was not 
a proper one nor does it appear to us 
that any reason was shown why this man 
should be regarded as a witness hostile 
to the prosecution or that any ease was 
made out for allowing him to be cross- 
examined. However/ he was allowed to 
be cross-examined and the answers he 
gave did not help the case in any way. 
In cross-examination by the accused’s 
pleader he said what he had stated in 
the Court below that he neither saw 

(r 

Surendra nor was he able to recognize 
him that night. One statement, however, 
made by this witness in answer to the 
Government prosecutor is of some im- 
portance, namely, where he says that his 
son Kbetra used to Sleep with him at 
night. We suppose he means to say 
when the boy used to be at Mankar. 
This is all the evidence relating to the 
incident of the night including the dis- 
covery of the murdered woman and the 
running away of a man from her bmse. 

The next stage begins with the* infor- 
mation given by Dhiru *Chowkidar to 
B^aghu l^ath Singh Constable. Dhiru 
States that he wept and spoke to Bagliu 


Nath Singh Constable that Assam Bais- 
tabi was murdered and named Snrehdra 
Nath as her murderer, llaghu Nath irf 
the Sessions Court corroborates that 
statement. In cross-examination, how- 
ever, he was asked w hether as a matter 
of fact Dhiru Chowkidar did not really 
tell him that night only that a murder 
had taken place without mentioning the 
name of the person who was supposed 
to have committed it, and bis answ^er is 
as follows : — “ I did not depose before 
the lower Court * Dhiru Chowkidar 
simply told me there was a murder. He 
did not say anything else,* ” and then he 
goes on “ I do not .remember whether 
I deposed then. When I came to the 
house of the deceased with Dhiru Chow'- 
kidar, I saw there nobody else.” There 
can be no question whatever that before 
the Deputy Magistrajte Kaghu Nath’s 
statement was as follow^s : — Dhiru Chow- 
kidar, simpl}" told me there is murder, 
lie did not say anything else. When I 
came to the house of the deceased with 
Dhiru I saw there nobody else.” * 

No doubt some sort of guard was 
placed around the house of the accused 
that night. Ft is also clear that the 
accused was arrested when he was .either 
going out of his house or returning. 

The nextc important stage begins with 
the arrival of the Darogah. The Darogah, 
as we have already said, came first to 
the house of the deceased for a little 
Avhile, then he w^ent to the house of the 
accused, and he c came bivok to the de- 
ceased’s house and drew up the mrathM 
which is on the record ; and it was while 
he wias there drawing up the BumiM 
that; the coat was disec^ered in 
podfeU of which the lettCTS infi 
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The constable put his baud into the Assam.” He was cross-examined upon 

pillow below the door sill from outside this statement and to that oross-examin' 

and picked up some letters which he ation we shall presently refer. The 

handed over to the Darogah. The Daro- Sessions Judge thinks that Khetra’s 


gab read them and said they are letters. 
K«<lfl.ah Constable was the man who 
picked up the letters. lie did uot enter 
the room. Kailash Constable, however, 
has not been examined, and so we do 
not know what he would have said on 
the subject. The other witnesses, how- 
ever, state that, when the room was 
opened one of the constables entered 
and brought out ajania or coat and from 
its pocket took out the post-cards and 
letters and handed them to the Darogah. 
Before we proceed further with the 
examination of this^evidence, it is desir- 
able to deal with the statements of 
Khetra Nath Das as his evidence has 
been relied upon for the purpose of 
showing that the accused visited the 
'house of the deceased on the night of 
the 20th. It is to be noted that this boy 
was found only on the 24th. He states 
that on the night of the occurrence he 
had gone to take his meal as usual at 
the deceased’s house. Surendra came 
there* saw him and told him to leave 
the place. He came td his father and 
told him that Surendra had driven him 
away. He goes on to say : “ Surendra 

used to visit Assam now and then ” and 
in chief he adds “ on the day of the 
murder itself, Assam '#ent to a tank 
and a Brahmin also went there when 
Surendra told the latter if you come 
to-day I shall make you lie on a bed of 

flowers, That very night Assam was 
murdered.” He goes on to say : “I did 


statement regarding wbat he heard from 
the woman is admissible under four 
different sections of the Evidence Act, 
viz,] secs. 6, 8, 11 and 14, We think, 
however, that the learned Judge is in 
error on this point. Khetra’s statement 
ii unquestionably hearsay and is not ad- 
missible under the sections referred to. 
Those sections declare certain facts to be 
relevant under certain circumstances, but 
those facts, although relevant, must 
proved in the ordinary way, mz,, by evi- 
dence of a primary character and not by 
hearsay testimony. In this case Khetra 
says that he heard something from Assam 
regarding something which she had heard 
accused say to a totally different person* 

No threat had been held out to her so 
that what she told Khetra could not 
be treated as a complaint. If the jury 
had convicted the accused upon this 
hearsay statement which, in our opinion, 
was wrongly admitted and wrongly 
placed before them, it would have 
been our duty to Exclude it from con- 
sideration. But in this case ifotvvith* 
standing Kbetra’s testimony they came 
to the conclusion that the prosecution 
had failed to make out a. case. It is 
therefore necessary for us to express some 
opinion upon the facts deposed to by ^ 
Khetra. • 

Upon a careful consideration of Kis 
evidence both in chief as well as in 
cross-examination, we have no besitation 
in holding that be cannot be believed. 
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Ifc is impossible to suppose unless the 
deceased was insane that after hearing 
the threat uttered by the accused she 
would come back to her house repeating it 
loudly so as to be heard by Khetra. Has 
there been any incident of tlie character 
desposed to by the boy, primary evidence 
of that circumstance would have been 
forthcoming from the man against whom 
the threat was uttered, but no such case 
was made either before the Court of 
the committing Magistrate or before the 
Sessions Court. Again the threat was 
utfored against the Brahmin who is said 
tip have been on friendly terms with the 
deceased. It was not uttered against 
tl^ woman herself, and it is difficult to 
conceive the motive of the attack upon 
the woman herself that night. There 
is no evidence to show that the Brahmin 
in question visited the deceased that 
night or that the accused happened to go 
there, and that in consequence of any 
favouritism shown by her the accused 
attacked her in the way in which she is 
proved to have met her death. If wo 
eliminate the evidence of Khetra, which, 
upon full consideration, we have no hesi- 
tation in doing, * the least semblance of 
motive disappears and there remains no- 
thing except the testimony of JDhira 
ChowkiSar as to the accused being the 
man who was seen running out of the 
deceased’s house that night. We may 
put out of our consideration the foot 
marks on the uthan which, it is said, 
'^tallied with those of the accused, because 
although one witness does State that they 
coincide, another flatly contradicts him. 
We have already shown that the Bairagee 
witnesses do not profess to say that they 
recognised the man who ran away from 


the house after they entered, and three 
of them state that Dhirii did not mention 
to them that he had recognized the man. 
Ram Dass’ evidence regarding the chovv- 
kidar’s recognition is inconclusive, as he 
himself admits that he does not remember 
what he exactly said. The whole case, 
therefore, rests upon the evidence of 
Dhiru and the corroboration which it is 
said to receive from the discovery of the 
letters and post-cards. The coat has not 
been identified as that of the accused, 
and considering the way in which this 
case has been managed by the investi- 
gating olficer, we have very grave doubts 
whether these letters and post-cards were 
really found in the pocket of the coat, 
as it is alleged tliCy were, on the 2l8t 
when the room of the deceased w^as 
opened. Considering, the statements of 
Kali: Frosad and the other witnesses 
and the tvay in which the constable was 
sent in first in the room, if he did really 
enter the room at all, we are led to the 
conclusion that these letters and post- 
cards were probably introduced into the 
pocket of that coat. A little considera- 
tion would show the absurdity . of the 
idea that the accused would go to the 
house with incriminatory letters in his 
pocket, take off his coat, fold it up *care^ 
fully and put it under the pillow and 
after committing the murder, leave the 
coat behind in a locked up room, materi- 
als which would furnish incontrovertible 
evidence against himself. It is not that 
be bad no time to take away what be 
had brought with him, for, aocarding to 
the evidence of the witnesses the men 
who had gathered with Dhiru Cbovdcidar 
the $adar door were there nearly 2 
ghories trying to opetx the door^ It ia 
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extypmely unlikely that the accused who whereas he gives the names of other 
was in n© hurry would make no effort persons who frequently visited her, Hav- 


to^oarry away his coat with the papers 
which were in the pocket. That circum- 
stance also throws distrust on the story 
of Dhiru Chowkidar that when he en- 
tered the sadar door, he saw the accused 
entering the lane. Taking a reasonable 
view of the matter it is obvious that 
if the neighbours had collected togetiier 
and were making a noise at the sadar 
dooi* of the woman^s house, any man who 
had committed the crime would have at 
once decamped from the spot and not 
waited to bo recognized by the men who 
were trying to enter the house. J<rom 
Dhirii’s various statements it is quite 
clear to us that ho could not possibly 
have recognized the man whom he said 
he pursued afterwards. With winesses 
of this character, suspicion very soon 
leads to belief and thcljeliof soon gathers 
force and becomes personal knowledge, 
and it is not unlikely that, from the 
appearence of the man and the direction 
he took when running away Dhiru sus- 
pected the accused. There are certain 
other circumstances which wo cannot 
overlook in dealing with the reference 
made by the Sessions Judge. Upon 
the evidence of some of the prosecution 
witnesses it is clear that the woman used, 
to be visited by various people, and that, 
on that very night, a number of men 4iad 
comedo her houge. The accused’s state- 
ment is that althougli he was intimate 
witVji her some years ago, that intimacy 
had ceased. The chowkidar ‘admits, and 
" it must he remembered that he is the 
chowkidar of the village, that he never 
ttiw', Snrendra, the accused, in the de- 

^ t' 

: ceased’^ house except on that nighf, 


ing regard to all these facts, it is impos- 
sible for us to hold upon this evidence 
that the prosecution has succeeded in 
making out a sufficient case against the 
accused. We have gone into the facts 
in some detail in view of the length of 
the reference and the strong opinion 
expressed by the Sessions Judge. Wo 
are of opinion that it has not been estab- 
lished ill this case that the accused 
murdered the woman Assam Baistabi, 
and w^e accordingly acquit him and direct 
that he be set at liberty. 

Verdict upheld : Accused ac^pdited. 

II. P. C. 

PRIVY COUNCIL. 

[On Appeal from the Judicial Commis- 

SIONKR OF OUDU.] 

Lord Macnachtbn. Muhst. JafriBboum 
Lord Davby. and anr,, Defend- 

Lord Lindley. ants, Appellants, 

Sin Kichard Couch. v, 

1901. . Syed Ali IteA, 

Heard, 19, February. Plaintiff, Respond- 
Judgment, 9, March. J ent. 

Aivard — Arbitrator*, poteen of ^ Entry by 
arbitrator after award made ---Devolution of 
property, alternation of, by arbitrator. 

Where a Plaintiff seeks to enforce an 
award so far as it is operative in law 
hut disputes the legal effect of a particular 
clause and contends that an unauthorised 
addition to the award by the arbitrator 
after the award had been made is ultra 
vires : 

Held — Thdi it is not a suit to cancel 
or set aside an award, and Art, 01, Sch,^ 
II of the Limitation Adt does not apply, 

# An entry made by an arbitrator in 
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the sc?tcdule of the property after he 
had made his aivard to the effect that a 
j tart kill av ‘portion had been give.n to the 
Defendant as doiver and vms dier separate 
ptoperty^ is no part of his aivard and 
confers no title on the Defendant, 

An arbitrator has no power to alter the 
devolution of pjroperty in a mode at vari- 
ance with the ordinary p^rinciples of the 
law governing the parties^ iw the ahs&nce of 
a special custom prevailing in the family, 
lie has no pmvex to maJee property which 
is divisible by law indivisible for ever, 

- This was an appeal from a jiulgment 
of the Judicial Commissioners of Oudh 
modifying the decree of the District 
Judge of Sitapur. 

The litigation related to the property 
of one Syed Ashik Ali, a Shiah Mabome- 
dan, who died on the lOth January 1885, 
leaving him surviving two widows, Aja- 
bunnissa and Najibunnissa, and two 
daughters by the former, the Appellant 
Jafri Begum, and Abbasi Begum, the 
mother of the minor Respondent. 

In or about 1881 Jafri Begum married 
the 2nd Appellant, Tassadduk Husain, 
and three years later Abbasi Begum 
married the abovenanied Mahomed Reza. 


on the 16th January 1885, departed this 
mdttal world therefore we, with our free 
will and consent, appoint Syed Mahfliz AH 
Sahib, Rais of Karba Pihaui, Hui^oi 
Dmtricf, who is our elder and patron as 
umpire for the decision of the arrange- 
ment (or management) of the estate and 
adjustment of the dispute of the heirs 
of the deceased one with another/’ 

The award provided — * 

That the two daughters should be 
absolute owners of the whole property 
in equal shares, that neither should have 
the right to partition her share. 

That Tassadduk Husain should be the . 
manager of the whole property and 
render half-yearly accounts to each of the 
daughters. The fifth clause of the award 
was in the following terms : 

“ 5. That since the partition and sub- 
division of an integral estate belonging to 
a well-known gentleman, is calculated to 
lead to its ruin 'and destruction, the prin- 
ciple of partition should not be considered 
legal (Le., eligible) in this estate, so that 
the constitution of the estate should con- 
tinue as usual, and there may be no 
occasion for the mischief-monger to raise 
troubles.” 


At the time of Syed Ashik All’s death The said award was presented to the 
Tassadduk was 25 years of age and Ma- Sub-Registrar of the district for regia* 
homed Reza 18 y^ars of age. Upon the tration on the said I9th January 1885, 
death of Ashik Ali questions arose regard- when, being of opinion that under sec. 88^ 
ing the rights of the various members of ^of Act III of 1877 (the Indian Regrs- 
his family in and to his* estate. tration xVet), which dei^s with dbeu- 

Special family custom Avas asserted and ments e.vccuted by a public functionary, 

in order to ascertain amicably the rights of be was entitled to refer to the arbitrator 

the respective claimants one Mahfuz Ali, for information respecting such document, 

the brother of Ashik Ali, deceased, was and to require of him a description of 

appointed arbitrator by mutual consent. |li 0 property according to the provision 

The reference was as follows ; — df sec. 21 df the Act, he sent the snid 

As the deceased Syed Ashik Ali has, . award baqk to the arbitrator calling upon 
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hiui to specify the property dealt with 
by such award, 

• The said arbitrator, upon receipt of the 
said award, drew up a list of the propeitx 
which he Lad dealt willi by his award 
and in the “remarks^* column thereof he 
stated that out of tho village Kiikargoti, 

5 biswas was given to Jafri Begum as 
d^wer and belonged to her. 

Disputes soon after rirose and Abbasi 
Begum’s title being denied in tlie Revenue 
Courts, she was referred to a civil suit. 

On the March 1S90 she instituted 
the present suit, and on iicr diMfli her 
son, the picsent ll''apoiKlent, wms jmt on 
the record as her rcj)rofifipntative. 

By her plaint she claimed separati* pos- 
session by partition of one-half share df 
the estate of Ashik Ali with mesne pro- 
fits. She alleged that the whole 8 biswas, 
r> biswansis recorded in* Ashik Ali’s name 
at the' time of his death constituted a 
portion of his estate, and that 5 biswas 
thereof had never heou gifted to Appel- 
lant. She also alleged that on 2 1st Sep- 
temher 188.3 Tassaddnk ITnsain had from 
funds in his hands as manager purchased 
in his own name a share of tho village 
Ludhai and she claimed onc-half of it. 

Tho Defendants filed a very lengthy 
written statement, but the matciial pleas 
may be reducctl to five. • 

^ (1) That tlie suit was barred by Ijmi- 
tation. 

(2) That by special family custom, tho 

widows of the deceased excluded 
the daughters from ftilieritance. 

(3) That the Plaintiff could claim no . 

title under the award, giving 

^ .her a right to pattition, and 
independent of the retention of 
Tfassadduk Husain as managei*. 


(4) I’hat r> biswas in Kukargoli con- 

stituted the separate property 
of Jafii Begum, and 

(5) That the share in Ludhai was 

acquired by Tassadduk Husain 
from his separate funds. 

Tho District Judge fixed 18 issues 
raising these, and a number of collateral 
and immaterial questions. On a subse- 
quent Mato ho began tho examination of 
the first witness 1\issadduk Husain, and 
on the 20th April 1802 came to the con- 
clusion that ho would dispose of certain 
legal arguments, and postpone tho duler- 
minalion of the amount <»f mesne pndits 
till execution of the decree. 

On the 21st April 1892, he delivered 
judgment, and decided chat Plaintiff was 
entitled to a half share in the estate, that 
it was inadvisable to partition, that suffi- 
cient cause had not been shown to 
remove Tassadduk Husain from his posi- 
tion as manager, and decreed Plaintiff 
one-half of the profits, the exact amount 
to be determined at the time of execution 
of the decree. 

From this decree the Plaintiff alone 
appealed, and the Judicial Commissioners 
remanded tho case for proper trial and 
determination of the other issues. 

Further evidence wasi taken on remand, 
and on questions now material, the 
District Judge found 

(1) That the suit was not barred by 

limitation, 

(2) That thd custom relied on by De- 

fendants had not been eslab- 
lisli^cl, 

(3) That the 5 biswas in dispute in> 

Kukargoti had been given by 
Ashik Ali to Jafri Begum as 
dowry, but that the awat^d in 
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regard thereto was not binding, 
beoau^ the arbitrator was 
functus officio at the time of 
expressing his opinion. 

(4) That Tassadduk Husain had pur- 
chased "the share in Ludhai 
from his private funds. 

After the receipt of these findings, the 
Judicial Commissioners passed final judg- 
ment. They confirmed the findings lhat 
the suit was not barred by limitation, 
and that the alleged custom had not been 
proved. They also agreed with the 
District Judge that the arbitrator had 
exceeded his powers in attempting to 
decide that Jafri Begum was the owner 
of 5 biswas in Kukargoti, but came to 
the conclusion that the gift of tliis pro- 
perty to Jafri Beguhi had not been 
established, and that Ludhai had been 
purchased from the profits of Asliik Ali’s 
estate. They also held that the clause 
in the award in restraint of partition was 
invalid, and that Tassadduk Husain 
could be removed from tlije post of 
manager. In the result a decree for 
separate possession of one-half of the 
property in suit was passed in favour 
of the Plaintiff, together with mesno 
profits. 

Mr. Branson for the Appellant, /wje'r 
alia, contended that the suit so far as 
it was to set aside an award, ♦ was barred 
by Art. 91 of the Indian Limitation Act, 
having been acted upon more than three 
years before suit. That the proceedings 
of the Registrar did not affect .or invali- 
date the award. 

That the first Court was right in its 
finding as to Mou7.ah Ludhai, that under 
sec. 211, C. P. C., mesne profits could 
only be given by the decree until posses- 


sion or until expiration of 3 years from 
the date of decree. 

Mr. Degruyther for the Respondetfl 
supported the decision of the Judicial 
Court. He submitted that the opinion 
of the arbitrator after the return of the 
award to him by the Registrar was gra- 
tuitous, outside the reference to arbitra- 
tion and was made \vhen he was 
(yflcio ; so far as tlic award deals with 
specific interests it is good. He referred 
to the Transfer of Property Act, sec. 1 1 . 

Their Lonnsnics’ JunrjMKNT was deli- 
vered by 

Lord Lindlky. — This is a family 
dispute between a daughter and a grand- 
sq|i of a Shiah Mahomed an named* Syed 
Ashik Ali who died on the 15th January 
1885, He left two widows, Mussammats 
Ajabnmiissa and Hajibuniiissa, and two 
daughters by the former, viz. :-*--Jafri 
Begum, the Appellant, and Abbasi Begum, 
the mother of the Respondent. Jn or 
about the year 1881, Jafri Begum married 
Tassadduk Husain, tfie other Appellant, 
and about three years later Syed Mahomed 
Reza married Abbasi Begum. At the time 
of Ashik Ali’s death, Tassadduk Husain 
and Mahomed Reza were respectively 
about 25 and 18 years of age. Ashik Ali 
had no, children by his second wife. 

After the death of Ashik Ali disputes 
arose' between his daughters, and on the 
19th January 1885 they agreed to refer 
these disputes to the arbitration of a 
friend of the family named Syed 
Mahfuz Ali ; and on the same day he 
made his award. 

His decisions were, so |aras is materi^ 
as follows : — 

1. That mutatiop of names of all tb^ 
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property left by the deceased should be 
effected in the names of the two 
daughters of the deceased in equal shares, 
and that the management of the said 
cjstate should be entrusted to the Appel- 
lant Syed Tassadduk Husain, who was 
to manage the said estate, and render to 
the two daughters half-yearly accounts 
of such management. 

2. That the said Tassadduk should 
look after the education of the said 
Syed Mahomed lleza, and support and 
maintain him. 

4 3. I’hat the two widows of the said 
Syed Ashik Ali should bo treated with 
due respect, and properly provided for. 

4. That the two daughtei's were the 
owners of, and had full authority over, 
all the property left by the deceased, 
except that which was in possession of 
the widows which wauld be theirs for 
tlieir lives, and that the two daughters 
were to sec to proper provision being 
nmde for the sajd widows. 

The 5th clause of the said award was 
as follows (llec. 75,^. G) : — 

5. That since the partition and sub- 
division of an integral eetato belonging 
to a well-known gentleman, is calculated 
to lead to its ruin and destruction, the 
principle of partition should not bo con- 
sidered legal {i.e., eligible) in this* estate, 
so that the constitution of tlie estate* 
should continue as usual, and there* may 
be no occasion for the mischief-monger to 
raise troubles. 

This award was signed by^ the arbitra- 
tor, the two widows and by both the 
daughters and their husbands. 

The said award was presented to the 
Sul^Begistrar of the district for registra- 
tion pn the said 19th January 1885, and 
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he sent the said award back to the arbi- 
trator to specify the property dealt with 
by such award. 

The arbitr.'itor accordingly drew up a 
a li.st of the property^, and the aw'ard and 
the list were afterwards registei'ed. 

One of the properties which had be- 
longed to tlie said Syed Ashik Ali, W'as a 
share in the village Kukargoti ; of this 
shafewit was stated in the said speciheatiou 
of the property (Kec. 76, column 3), that 
its extent was 8 biswas 5 biswansis, and 
in the 4th column, under the heading 
“ remarks,” was the following note : — 

“Out of 8 biswas 5 biswansis of village 
Ktikargoti entered in this list, 5 biswas 
was given by the ancestor as dower to 
his , elder daughter Mussaumiat Jafri 
Begum, in respect of which mutation of 
names should be effected in favo\ir of 
the said lady. The remaining 3 biswas 
5 biswansis should b^ entered in the 
names of both the daughters in equal 
shares.” 

On the 2Cth January 1885, the said 
document with the said specification of 
property was registered (Itec. 78, 1. 1), 
and the Appellant Tassadduk took upon 
himself the management of the said 
estate under the said award. 

On the 18th Auggst 1885 the names 
of the two daughters were substituted 
for the name of their father in the Be- ® 
venue registers and la^ in pursuance 
of an order, dated the^Sth September 
1885, the entry of the name of Jafri 
Begum alone was sanctioned in respect 
of 20 biswas. These 20 biswtis represent- 
ed the 5 biswas share of Kukargoti al- 
ready mentioned. This change in the 
register appears to have been procured 
by Tassadduk Husain^ as manager of thq 
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property and without the knowledge of 
the Plaiutiff^s mother, 

Tassadduk Husain’s management gave 
rise to disputes. The right of his wife 
to the 5 biswas in Kukargoti was denied 
by her sister and some land in Ludhai 
which Tassadduk Husain said he had 
bought with his own money was claimed 
by his sister-in-law as part of Syed Ashik 
Ali’s estate on the ground that it* had 
been paid for out of income of swch 
' estate. 

On the 20th March 1 the present 
suit was iiistitutod by the Plaintiff’s 
mother Abbasi Begum against Jafri 
Begum and her husband Tassadduk 
Husain. The Plaintiff’s mother died 
shortly after the suit was instituted, 
indeed on the same day, but it was re-, 
vived in May 1890 by her son Ali Reza, 
the present PlaintilF and Respondent. 
For all practical purposes, therefore, the 
suit may be regarded as an origiual suit 
by him and it has been so treated in the 
Indian Courts. The suit is for partition 
and for the removal of Tassadduk Husain 
as manager and for an account of his 
receipts and payments. The suit is based 
upon the award of Mahfuz Ali, but the 
Plaintiff disputes the validity of the 5th 
clause prohibiting i^partition so far at 
any rate as it applies to him ; ho also 
disputes the title of Jafri Begum to 
the 5 biswas of Kukargoti, and 

he claims ^tbe ^d in Ludhai as joint 
property. 

The Defendants filed a long written 
statement of defence. The^ ncaterial 
defences are : — 

(1) That the suit was in effect to* set 
aside the award and barred 
by limitation. 


(2) That by special family custom, 

the widows of the deceased 
excluded the daughters from 
inheritance. 

(3) That the award prohibited parti- 

tion and the removal of Tassad- 
duk Husain as manager. 

(4) That five biswas in Kukargoti 

constituted the separate pro- 
perty of Jafri Begum, both by 
the award and by reason of 
a gift made to her on her 
marriage. 

(5) Tliat the share in Ludhai wasg 

acquired by Tassadduk Husain 
from his separate funds. 

The District Judge fixed 18 issues rais- 
ing these, and a number of other ques- 
tions. 

On the 2l8t April 1 892, he delivered 
judgment, and decided that- the Plaintiff 
was entitled to a half share in the estate, 
but not to partition, that suiBoient cause 
had not been shoyn to remove Tassadduk 
Husain from liis posiiij^n as manager, and 
decreed Plaintiff one-half of the profits, 
the amount to be determined at the time 
of execution of the decree. The Judge 
said nothing about the five biswas share 
of Kukargoti nor about the Ludhai pro- 
perty. 

From This decree the Plaintiff appealed, 
and the Judicial Commissioners remanded 

•r 

the case for another trial and the deter- 
mination of the other 4ssues. 

Further evidence was taken and the 
District J udge*found : — 

(1) That the suit was not barred bjr 

limitation. . 

(2) That the custom relied on 1^ De- 

fendants had not been 
listed, 
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(3) That the five biswas in dispute in 

Kukargoti had been given by 
Ashik Ali to Jafri Begum as 
dowry, but that the award in 
regard thereto was not binding, 
because the arbitrator was func- 
ttis officio at the time of express- 
ing his opinion. 

(4) That Tassadduk Husain had pur- 

chased the share in Ludhai from 
his private funds. 

Ou these findings, the Judicial Commis- 
sioners passed tinal judgment. They 
confirmed the findings that the suit was 
not barred by limitation, and that the 
alleged custom had , not been proved. 
They also agreed with the District Judge 
that the arbitrator had exceeded his 
powers in attempting to decide that Jafri 
Begum was the otvner of five biswas in 
Kukargoti, but cama to the conclusion 
that the gift of this property to Jafri 
Begum had not been established, and that 
Ludhai* had been purchased frqni the 
profits of Ashik Ali’s esfUte. They also 
held that the clause in the award in re. 
straint of pa^ition was invalid, and that 
Tassadduk Husain could be removed from 
the post of manager. In the result the 
Plaintiff obtained a decree for everything 
he claimed with costs. 

From this judgment the present^ appeal 
is brought by Jafri Begum and her hus- 
band Tassadduk Husain. 

As regards the dcfenc e that the suit is 
barred by limitation of time, their Lord- 
ships are of opinion that Ihe^suit is based 
on the award and is not a suit to set it 
adida No doubt the Plaintiff contends 
jthat the 6th clause prohibiting partition 
iij or at any rate is toot binding 

uptoto him j and that the arbitrator hav* 


iug made his award was then fumtm 
officio and had no jurisdiction to make 
the entry which he afteyirards did make 
respecting the 5 biswas share of Kukar* 
goti. But these contentions do not bring 
the case within Art, 91/ >Sch, 2 of the 
Indian Limitation Act, 1877. Under that 
Act a suit to cancel ot set aside an award 
must be brought within three years from 
the. time when the facts entitling the 
Plaintiff to have it cancelled or set aside 
became known to him. It is obvious 
that this limitation has no application to 
the controversy respecting the five biswas 
of Kukargoti. A Plaintiff who contends 
that an arbitrator has no power to make 
an unauthorised addition to an award 
already made and sought Jio be enforced 
by bim is not in any sense seeking to 
cancel or set aside the award. Neither 
does the contention that the 5th clause 
is idtm vire$ and invalid bring the case 
within the Act. The Plaintiff disputes 
the legal effect of that particular clause, 
but does, not seek to cancel or set aside 
the award. On the contrary he seeks to* 
enforce it so far as it is operative in 
point of law. As regards the effect of 
the 5th clause their Lordships agree with 
the Judicial Commissioners that it affords 
no defence to the present aotiqp. It may 
have bound the parties who agreed 
amongst themselves to abide by it. But 
as against the^ present Plaintiff the clause 
has no . effect whatever. The arbitrator 
had no power to alter the course of legal 
devolution in a mode at variance with the 
ordinary principles ^ d! Mabomedan law 
in the absence of a special custom pre- 
vailing in the family. He had too power 
to make property which was divisible by 
law, indivisible for ever. 
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As regards the alleged family custom 
by which the widows of Syed Ashik Ali 
excluded bis daughters from the inheri- 
tauce, it is siiihcieut to say that the award 
excludes its applioatiou, aud that even if 
it did not, the alleged custom is not prov- 
ed. Both Courts below have found 
against the existence of the custom ; and 
the evidence in support of it is far too 
inconclusive to induce their Lordships, to 
differ from the Courts below on this 
matter and to depart from their general 
rule not to disturb a finding of fact con- 
curred in by two Courts who have inves- 
tigated it. 

The claim of Jafri Begum to a 5 biswas 
share of Kukargoti rests upon an alleged 
gift to her by hgr father Syed Ashik Ali 
on his marriage 

It is for the Defendants fo prove that 
tliis gift was made and they called several 
witnesses who say that many years ago 
Ashik Ali gave her this property as her 
dowTy. But no entry of the girf was 
made in his lifetime ; no change of pos- 

y 

session is proved ; no separate receipt 
of rents is proved.. Nothing in fact is 
proved safiicient to turn a loose verbal 
expression of a gift actual or intended 
into a completed gift or into a deaf 
and distim^ trust in favour of the 
daughter. Having^ carefu}ly considered 
the evidence upon this part* of the case 
their Lordships have come to the con- 
clusion that the alleged gift is not proved. 
It is hardly necessary to add that the 
entry made by the arbitrator in the sche- 
dule of property aftilr he had made his 
award is no part of his awardmnd cannot# 
confer any title on the Defendants. 

There remains the share of LuUbai, 
purchased by the Defendant Tassadduk 


Husain^ in Septemper 1885 for Rs. 4009. 
If the Defendant bought this out of his 
own money, he of course will not be en- 
titled to credit in respect of it on taking 
the acoounts of Ashik AlTs estate. On 
the other hand if he paid for this share 
out of money for which he has to account 
he will get credit for the amount so paid, 
but then the share of Ludbai will belong 
to that estate. Until the accounts of 
Ashik Ali*s estate are taken, and the ap- 
plication by tlie Defendant of the moneys 
he has received from it has been ascer- 
tained, it irt difficult, indeed it is impos- 
sible, to determine out of what funds ^ 
the purchase-money of the Ludbai share 
was paid. At present the case stands 
thus, there is no direct proof that Tassad; 
duk Husain in fact bought the Ludbai 
share out of moneys which came to his 
hands as manager (jf Ashik Ali’s estate. 
He has given no account of the applica- 
tion of his receipts. He has. adduced 
evidence in order to show that 1|6 bad 
in September 1#85 means of his own 
sufficient to pay for the Ludbai share, 
but there is no satisfactory proof that he 
bad ; and no evidence thatife did in fact 
pay for the share out of his own money. 
The District Judge thought that he liad 
means to pay for it aud found the share 
to be his. The Judicial Commissioners 


took a differdiit view ; they were notsatis- 
fie<i that in September 1885 Tassaddak 
ilusaiu b(Ml means of bis own suffidieiii 
to enable him to pay %s. 4,000, and 
the absence of any statement by Kiih ctf 
the application of the revenues of 
Ali’s estate, they held the Lnd^i 
to belong to that estate. Their 
consider the evidence 
to any satisfactory deoistoi^ J 
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oneway Of tbe ntherj an# they am of 
opitii<m that ite deciaioa ehould be poet- 
poned until the accounfii are taken. 

The result tl^refore will be that they 
will humbly advise His Majesty that.the 
decree appealed from, should be varied by 
iusertiug a declaration that if 6tt taking 
^ the accounts under the decree it shall 
appear that the whole or any part of th^ 
Ludbai share was paid for by the De- 
fendant Tassadduk Husain out of bis own 
separate property, then such share or 
sudli part thereof as may be found to 
have been so paid for is to be treated as 
his separate property. 

Their Lordships are o£ t»piinou that in 
substance the appeal has fsjyied, and that, 
notwithstanding the modification in the 
decree as regards the share of Ludhai, 
the costs of the appeal must be borne by* 
the Appellants. • 

Solicitors : Barrow^ Bogm and 

Nmille for the Appellants. 

• Solicitors : T. L. WUton d* Co. for the 
Respondent, ^ 

Appeal dimuied: 

^ Dea^ee modified* 

C. W. A. 


eate ufhmip As wae rrjtetrM lo ^WhmA 
requieitione and obJecHme^ any, ndi&iin 
a/ortmi^fii after delivery qjf lA« ohHract 
{and in thi$ rtepeet time me of the eennee 
of Hu eontraei) and he me not mUthd to 
co/f /m* any documente ikoee 

abetraeied or for the originale o/rfocu- 
mente of tehieh the vendor had only cqpjjfss 
and me to aecept the title ae eheion m 
the abe^aet of title. By the abetract it 
UH0 fipreeented to the purchaeer that he 
me pwrehaeiny the entire ei^iteen annae 
of the houee and pf'emieee. The pnrchaetr 
aeeepted the title ae ekeim in the ahetraet 
and paid the halanee of the purchase* 
money into Court without reserving any 
right to object to the title. Ste now 
applied to ^ di^harged frOd^euHi purchase 
and for leave to withdraw the pm^shase* 
^^money from Courts on the ffi*ound 
that fu had subsequently discovered that 
only an .etghPtwdftff share of the house 
lead been edd'^to him and that he had 
been misled m the pu/tehase by misrepre* 
sentation contained in the eond>iiions of 
sale andjhe abstract of title : 

Held-^TAal, although there ms no 
fraud on the part of the vendor^ he knew 


[ORDINARY ORIGINAL CIVIL 
JURISDICTION,] 

Suit No. 160 of 1898. 

StAitWBY, J, Upbndra Nata llimn 

1901* ^ v. ^ ^ 

Ja^nuary. Obhot Kau Dabskb, 

* Bedf by Regutrcn^-^Bwelting-hom^^Go^ 
sale’*-Titlet abstract of misstatement 
of title by purehaser-***Pay* 
of balance*^8uhsequmt dis^ 
mmtatement^Sale^ rescission of*^ 

of a dwelUng*house at a 
eaie accepted the condition of 




or had the means of knowing^ that the 
sixteeu'cmnas share of the property eould 
not be sold, and if the purchaser's allega* 
lions are true, the C(m^i%ould not enforce 
the contract. 

LaoauK v. Rbymolds (1), M’CutiiOOB 
V. OliBOOItT ( 2 ), TbOHAB V. POWBWi ( 8 )| 
Elsk V. Elbb (4) and In re BAWiSTnn, 
Broad v. Mtmtoa (6) referred to. 

That in the case of a pmahme of a 

(1) KaVsltep.52 (1868), 

(S) 1 Kay A Johnson m (1865). 

(8) 2 Cox. m (1794), 

(4) L,IUlSBq.l96(lB72k 
J Oh,I»r,lSl(i8T9)^ 
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divelltnff-hdus€f it is imp 09 $ible to comjpen- 
$ate a person in respect of such a piaterial 
misstatement, 0nd the Court mmU either 
enforce the contract or rescind the sale, 
Jt is different in the case of land occu- 
pied for agricultural or such like purposes 
where there is a deficiency in area, 
prdered — That it he referred to the 
Segistrar to emjfUii^e and report whether^ 
a title can be made to the property^ by the 
vmdo%\ Further hearing adjourned^ 
the return of the report. 

This was an applicatioii by one Mohen* 
dra Natb Datt, the purchaser of promises 
^ Nos. 38 and 38/1, Cathedral Mission Lane, 
sold by the Registrar under an order of 
this Court in the above suit, to be dis- 
charged froo}' such purchase. ^ The facts 
are shortly these:— Cue Digamber Dey 
died intestate in November 1 894 leaving # 
widow and seven sons and, it was alleged, 
possessed of the Khuse and pi^einises in 
q^uestion. Administration to his estate 
was granted to his widow, the Defendant 
abovenamed, and she applied to this Court 
for liberty to raise a sum of Jls. 5,000 
on a mortgage ef the property of Digam- 
ber Dey in Order to satisfy the outstand- 
ing liabilities of the estate. Permission 
was given to her to mortgage the pro- 
perty of the deceased, aiid she eteented 
a mortgage the above premises in 
favour of the Plaintiff. The present suit 
was instituted on the said mortgage^ and 
^on the 4th August 1898 the ordinary,^ 
preliminary mortgage decree was made. 
The property was subsequently put up 
for sale under an order of this Court 
and was purchased by the applicant on 
the 11th August 1900 for Es. 9,600. 

The conditions of sale provided, inter 
aliay that the ]purohaser shoi^ld furnish 


r©g[Uisitions arW objections, if atty, within 
a fortnight after delivery of the abstract 
of title and upon the ; expiration of a 
fortnight (and in this respect time was 
to be deemed of the essence of the conf- 
tract) the title was to be considered as 
approved of and accepted by the pur- 
chaser, subject only to such objections 
and requisitions, if any. Condition 14 
provided as follows There are no 
documents of title in the possession 6t 
the I^laintiff except the abstracted docu- 
ments. The purchaser will not be en- 
titled to call for any other documents’ or 
the original of documents of which the 
Plaintiff has only copies — he will assume 
that the recljj|^lB and statements contained 
in the abstracted documents are true and 
will accept the title as shewn irj the 
abstract of title.** 

Oa the 16 th of August the abstract of 
title ' was furnished to the purchaser. 
The abstract started with the following 
recital : — ‘‘Digamber Dey was the owner* 
of the premises No. 38, Puncbanuntollah 
Lane (which kne has since been changed 
into Cathedral Mission L^e) in the town 
of Calcutta.” Later on it stated “ Digaii^a- 
her 6ey died intestate on the 17t^ of . 
November 1894, and his widow, tlm De* , 
fendant, Obhoy Kali Dassee, obtciin^^ . 
letters of administration to the ^jnporl^ 
and Ggredits of her said deceased huj|lk^.;> 
Digamber Dey, comprising, 
others, the said premises No* 38, 
nuntoUah Lane, since changed Intujpij/ 
38, Cathedral Mission Lune.” 

.28th August the attorney, 
chaser Inspected the docaroeh^,, 
no objection or 
was made by 
10th September lie ^ma4e 
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to the Court for liberty to lodge the 
balance^ of the pu^chase-mouey. Per- 
mission was gy nted and he lodged the 
same without reserving his right to ob- 
ject to the title. 

The purchaser now alleged that he had 
been enisled by the representations con- 
tained in the conditions of sale and the 
abstracit of title furnished to him ' into 
believing that Digamber Dutt was en- 
titled to the whole sixteen annas share 
ill the property sold to him, whereas 
he had since discovered that Digamber’s 
interest in the said house was only eight- 
twelfths. According to the case made 
out by the applicant by liis affidavit it 
appeared that on the 5itf November he 
caused his attorney to write and send a 
letter to the tenant of the said premises 
demanding payment of the rent, and 
shortly thereafter he communicated with 
the adult sons of the said Digamber and 
his widow and asked them to attorn to 
him as tenants which at first they agreed 
to do ; later on he was informed by them 
for the first time that he was not entitled 
to the whole of the house, but that there 
were other owners thereof than Digamber 
whose interest alone was sold at the 
Hegistrar’s sale. The applicant there- 
upon made searches and inquiries and 
discovered that Digamber was onV en- 
> titled at the time of his death tb four- 
sixths of the house, that subsequent to 
|the date of bis death and on the 7th 
HaTch 1895 the seven sons of Digamber 
purchased the share of tlie only son 
Gunga Naraiii Dey, a brother of 
/'P^ig^Stjeuber, that on the 18th of March 
:f they had again purchased the shares 
ptoperty of two of the sons of 
Mohan Dey, another brother of 


Digamber. That is to say, he found that 
three-twelfths of the house belonged to 
the SOUS of Digamber in Iheir own right 
and one-twelfth to the two other sons of 
Mathur Mohan who did not sell their 
interest. He therefore applied that the 
sale be rescinded and liberty given to 
him to withdraw the purchase-money 
which was still in Court to the credit 

e 

of this suit. 

J/r. (Jft\ Bhwas with him) 

for Ihe Applicant. — We ’•are not too 
late in making this objection* So 
long as the purchase-money remains in 
Court, the Court will in a proper case 
rescind the contract and not force upon 
the purchaser such a title as has been 
shewn in this case. We were clearly 
misled in the purchase by the statement 
in the abstract of title that Digam^ 
ber W'ss the otmer of the house* See 
In re BanuteTf Broad v. Ifunton (5)« 
That was a stronger ease than the 
present, and yet the Court rescinded 
the contract. 

3Ir, J. 6, Woodrofe for the vendpT- 
Plaintiff. — The purchaser is not entitled 
to rc-oj^eu the matter now* He inspect* 
ed the documents of title, but be raised 
no objections and made no requisitions 
for any other documents. The facts 
which he alleges be Aas discovered, be 
could have discovered then if be bad 
made the ordinary searches. The sale 
has already been confirmed by the Court, 
and it is too late for him now to put 
forward objections and requisitions. Upon 
confirmation of the sale and the pay- 
ment of the purchase-money, a purchaser 
must be deemed to have accepted the 
title. At all events, a reference should be 
made to the Registrar to inquire and 
(5) 12 Ch, Div* 181 (1879), 
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report whether a title can be made to the 
property, 

Mr, P%igh replied, 

Mr, Avetoom for the Defendant. 

The Judgment of thb Couet was as 
follows ; — 

Stanlbt, J, — ^The application in this 
case is made by one Mohendra Nath Dutt 
to be discharged from the purchase of 
premises Nos.# 36 and 38/1, Cathedral 
Mission Lane, in the town of Calcutta, 
which eras sold under an order of this 
Court in suit No. 158 of 1898. The 
grounds of his application are that he 
was misled in the purchase by misre- 
presentation or misrepresentations contain* 
ed in the condition&K>f sale and till abstract 
of title furnished to him by the vendor* 
The suit was instituted on the 19th of 
February 1898 by Upendra Nath Mitter 
against Sreemutty Obboy Kali Dassee 
as administratrix of the estate of Digam* 
her Dey for recovery of monies due to 
him and secured py a mortgage of the 
9th* April 1897. The circumstances 
under which the mortgage was granted 
are as follows : — 

Digamber Dey died intestate on the 
17 th of November 1894 leaving a widow 
and seven sons und possessed of the 
bouse and premises in question or of 
shares in this house. Administration was 
granted to the widovt and she applied to 
the Court under sec. 90 of Act V of 
1881 as amended by Act VI of 1889 for 
liberty to raise a sum of Ks. B,0t)0 on 
a mortgage of the property of the 
deceased Digamber Dey in order to 
satisfy outstanding liabilities of the 
estate. Permission was given to h^ so 
to mortgage the property of the deceased 


Upendra Nath Mitter agreed to huake 
the requisite advance, and a mortgage 
of this house aboveme|^oned in bis 
favour was executed. The mortgage 
debt having been called in and not 
having been paid, Upendra Nath Mitter 
instituted a suit for recovery q| the 
amount due to him, and op the 4th of 
August 1898 the ordinary preliqfinary 
mortgage decree was made. The debt 
was not paid within the time limited by 
the decree* and in consequence the pro- 
perty was put up for sale and was sold 
to Mohendra Nath Dutt on the 17th 
August 1900 for a sum of Bs. 9,600. 
On the 16th of ‘August the abstract of 
title was furnished to the purchaser, and 
on the 28tb of August the attorney for 
the purchaser had an opportunity of 
inspecting and he inspected the docu- 
ments^ of title. No objection or requi- 
sition whatever was made by the pur- 
chaser, and on the lOtb September he 
made an application to the Court for 
liberty to lodge the balance of the pur- 
chase-money and the same was lodged 
unconditionally, that is, without reserving 
his right to object to the title. Now 
the conditions of sale were somewhat 
stringent. It is necessary ^or me to 
refer to tuo, vtz»: Ck>nditionB 6 and 14* 
By coi:E}itjon No. 6 it was provided that 
the purchaser should furnish requisiMopi 
and objections, if any, within a fortnigW 
after delivery of the abstract and 
the expiration of a fortnight (and in feiliit 
' respeeti^time was to be deMmdof ^4^! ‘ 
essence of the eontnict)i the 
to be considered as approved 
accepted by the purobiuaer 
to such objection and i!eqnssltioiil> ' 
any. Condition 14 provides ES follc^s l 
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There are no documetita of tiUe in the 
poeaeesion of the PlAiiitiffi||except the 
abstracted dpcumenfca. The purchaser 
will not be entitled to call for any other 
documents or the original of documents 
of which the Plaintiff has only copies; 
be will i^iime that the recitals and 
statements contained in the abstracted 
documents are true and will accept the* 
title as shewn in the abstract of title.” 

No condition could be much more 
stringent than the 14th. Now the 
case which the purchaser makes is set 
out in an affidavit which has been filed 
by him on the 13th December 1900, and 
his case appears froin a perusal of a 
few of the paragraphs in that affidayit. 
He says after referring to his purchase 
that on the 5th November 1900 he 
caused his attorney to write and send 
to Suresh Chunder Biswas, the only 
tenant of the said premises, a letter 
demanding payment of ^ the rent, and 
shortly thereafter he communicated with 
the adult sons of the said Digamber Dey 
and his widow and asked them to 
attorn as tenants to him which at first 
they agreed to do, but later on he was 
told by them for the first time that he 
was not entitled to the wholcr of the 
, chouse, and that there were other owners 
thewof^than Digamber Dey whose in- 
^ terest alone was sold at the Registrar’s 
sale. He then sajs he made searches 
^ and entjuiries, and he discovered that 
Digamber Dey was only entifted at the 
of bfe death to fouMixths o! the 
and premises; then he refers to 
l^awo purchases made by the seven sons 
]%%mber Dey subsequent to the date 
death, one purchase feeing on the 
7t|i of March *1896 of the share of the 


only son of Gunga Narain Dey, one of the 
brothers of Digamber Dey, of the share 
which Ounga Narain had in the property, 
and the other was a purchase made 
on the 18th of March 1S95 of the shares 
in the property of two of the four sons 
of Mathur Mohan Dey, another brother 
of Cliigamber Dey, He alleges that 
three-twelfths of the property belong 
to Ibhe sons of Digamber Dey in their 
own right, and one-twelfth belongs to the 
two sons of Mathur Mohan Dey who 
did not sell their interest in the tran<* 
saction of the 18th of March 18954 If 
this be oog^ect, then it is clear that the 
administratrix of Digamber was only 
entitled to eight-twelfths^pf the property 
whereas, according t^ the abstract of 
title, it was represented to the purchaser 
that he was purchasing the entire sixteen 
annas share of the house and premises. 

If there v^s a misrepresentation such as 
is alleged, it appears to me to bo clear 
that the matter is not one for compensa- 
tion, but that the Court must either 
enforce the contract or rescind the sale. 

It would be impossible to compensate a ^ 
purchaser in respect of such a material 
misstatement in the case of a purchase 
of a dwelling-house. In the case of 
laud occupied for agricultural or such 
like purposes a deficiency in area, if it 
were not a deficiency of very great extent, 
would not entitle the purchaser to 
rescind his S>ntraot but would be a 
proper subject of compensation but to 
say 4hat a purchaser, who believed that 
be was thejpurebaser of an entire dw^« 
ling-house and then discovers tfeat what 
be is purchasing is not the entire hnt 
onl^ an undivided share of such house, 
h^to accept the undivided portion with 
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compensation in respect of the remain- 
ing shares under his contract, is a very 
different matter and appears to me to 
be wholly unreasonable and contrary to 
fairness and justice. Whether the alle-r 
gations contained in the affidavit of the 
purchaser are well founded or not, it seems 
to me it would not be proper for me |#h- 
out further investigation to determine. 
The evidence which be has furnishfed, 
undoubted 1}% leads me to suspect th/^t 
at all events two of the sons of Mathur 
Mohan Dey have some interest in the 
property. 1 should *not, however, be 
justified ill making any absolute order 
upon this application without giving the 
vendor an opportunity of having the 
entire title thorougtily sifted. 

Mr. Woodroffe on behalf of the ven- 
dor however has argued and argued with 
great force that the purchaser is not 
entitled, having regard to hit conduct 
and to the fact that the sale has already 
been confirmed by the Court to re-open 
the matter, and that it is too late for 
him after confirmation of the sale to put 
forward objections and requisitions. The 
administratrix has given the Court no 
assistance although presumably she must 
be aware of the purchases alleged to 
have been made b^y his sons in 1885. 
She has not given any explanation as to 
these purchases. She led the mortgagor 
undoubtedly to believe that Digamber 
was entitled to the entire dwelling-house 
in question and she induced him to advance 
his monies on the faith of her represent- 
ation that such was the fact. Whether 
the purchases were made by her sons out 
of the assets of their father I am 
unable to say. It very possibly is the 
case that the purchase w'as so made. 


Even, however, if it were shown that 
their inter€^j||^ in equity belonged to the 
estate of Digamber, there still would re- 
main the diffloulty to be dealt with as 
regards the interest which is stated to be 
enjoyed by the two sous of Mathur Mohan 
Dey. ^ 

Mr. Pugh on behalf of the purchaser 
contends that the purchaser is not too 
late in making this objection. He says 
that^ so long as the purcbasermoaey 
remains in Court, the Court will in a 
proper case rescind the contract and not 
force upon the purchaser such a title as 
is the title which has be^ shewn in the 
present case. 


Now let us see what are the mis- 
leading statements alleged by the pur- 
chaser. By order of this Court the 
administratrix was empowered to sell 
the interest of Digamber. in his im- 
moveable property. The abstract of title 
starts with the fbllowing recital : — ' 
‘^Degumber Dey vfm- the owner of the 
premises No. 38, Punchanuntollah Lane, 
(which lane has since been changed into 
Cathedral Mission Lane) in the town of 
Calcutta.” This is a positive statement 
that Digamber was the owner of the 
premises*' No. 38. Was there anything 
to justify this statement ^ Further on hi 
the abstract, before the recital of this 
grant of letters of administration to tha 
widow of Digamber* is the following 
statement : — ** Digamber Dey died id- 
testate on the 17 th of November 18Sf4, 
and his widow, the DefendaidI 
Kali Dassee, obtained letters of 
Xration of the property and cve^m%i 
her said deceased husband 
Dey, comprilKng amongst ^otheis - 'im 
mid pt'etnises 


'J' 



Voiu Y.] THE OAU3UTTA WEEKLY NOTES. m 

U?£!Kdba Nath Mittbh Obhoy Kali Dabseb. 


•£anef since changed into No. 38, Cathedral 
Mission Lane.*’ There agaiQ is a positive 
state.iiient that the property which has 
been put up for sale were the premises, 
(I take it the entire sixteen annas share) 
No. 38, Cathedral Mission Lane. Such 
B statement was undoubtedly in my 
opinion calculated to mislead a purchaser. 

I don*t say that it was inserted in tli^e 
abstract fraudulently or intentionally. 
On the contrary the statement^was in- 
serted, T believe, perfectly hand fide and 
in the belief induced by the conduct of 
the administratrix that Digarnber at the 
time of his death was possessed of the 
entire sixteen annas sliare in the premises. 
If it was necessary for the purchaser to 
establish any case of frandulent tniscon- 
*duct or wilful misleading ou the part of 
the vendor in the puparation of the 
abstract, I should 4)0 unable to say that 
he had succeeded in doing so. Is then 
the objection which is nnw raised open 
to the purchaser, having regal’d to the 
fact that he has accepted the title so far 
as acceptance can be inferred from raising 
no objection or requisition and from 
paying the balance of^,the purchase-money 
into Court without reserving any right 
to object to the title, and having regard 
to the rule of Cour# which declares that 
^ upon confirmation of sale and payment 
of the purchase-mouoy a purchaser is to 
be deemed to have accepted thb title ? 
I think so. 

In the case of Lachlan v. ^Reynolds (1) 
Ihere was a sale by the direction of the 
Court; the particulars of sale stated, 
that Lot 12 comprised a house “at pre- 
sent in the occupation of a Mrs. 
Oisakh at a rental of per annum £42.” 

(1) Kay's Rep. 52 <1863), 


The purchaser of this lot paid tlj^e deposit, 
and his purchase was confirmed by order 
absolute, and ho then obtained an order 
for payment of the remainder of the 
pnrchasc-money into Court. The pur- 
cliaser afterwards discovered* that Mi’s. 
Clarke was not tenant to the vendors, 
but to some person who claimed by an 
adverse title. It was held by the Court 
thkt this representation “amounted to 
sych^bad faith on the vendor*s part, as 
would induce the Court to discharge 
the pm’chaser from his contract.** 

It is to be observed in this case that 
the Court found bad faith on the part 
of the vendor. I only cite the case for 
the purpose of establishing the propo.si- 
tion that the Court set aside the sale 
even after the sale has been confirmed 
by an order absolute. In the cf^se of 
M^Cntloch V. Gi'egory (2), a purchaser 
under a decree having accepted the title 
and paid the purchase-money into Court 
discovered that a Will had been misstated 
in the abstract, in such a manner as to 
conceal an important defect in the title. 
Upon petition before conveyance, the 
purchaser was discharged from his pur- 
chase, and his purchase-money was ordered 
to be repaid but without interest inas- 
much as his solicitor had omitted to 
"examine the original Vill thou^ reminded 
to do so by the counsel who advised upon 
the abstract. For the same reason the 
purchaser was ordered to pay the costs of 
all parties except of the person who had 
the conduct of the sale. It was further ^ 
held that a purchaser is not conclusivfly 
bound by*thc acceptance of “the title by 
his counsel ; but if he p^s his purchase- 
money into Court, he is bound. This 

(2) Kay k Johum 286 
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rule, however, does not apply to a case 
where the counsel is misled by the ab- 
stract of title* 

Vice-Chancellor Sir W. Page Wood says 
at p. 291 : — The purchaser here received 
an abstract which he supposed to bo 
correct. It often happens with regard 
to copies of instruments of this descrip- 
tion, that the purchaser rests satisfied, 
although the conveyancer invariably«siig- 
gests, as be did in this case, that the 
probate oi: an ofiSoial extract of the Will 
should bo examined* If the conveyance 
had been executed, the purchaser must 
have taken all the conveyances, and, as it 
is said in Thonim v. Powell (3), he must 
have rested on the covenants, and having 
neglected the opi^rtunity of examining 
the original documents, he could not now 
rescind the purchase.” 

These are cases in which there was 
misleading, by the abstract. In Else v. 
Eke (4), where a sale was made by the 
Court of Chancery under conditions which 
precluded the purchaser from objecting 
to the title prior to the document chosen 
as root of title, and which made recitals 
in deeds more than twenty years old 
conclusive, a recital, covered by this con* 
dition, was so framed as to conceal a defect 
of title prior to t^je date fixed for com- 
mencement of title. The purchaser in- 
quired into the prior title, and refused to 
complete on the ground that the prior title 
was bad ; and the Court, being of opinion 
that such objection was well founded, 
held that the sale being by the Court, 
tffe purchaser was not precluded by the 
conditions from raising the objection, and 
ought to be disjjfhaiged from his purchase. 

(») 2 COK. 894 (1794). 

h. R. 18 Eq. 196 (1872), 


Lord Bdmilly at p, 200 says i — am, 
of opinion ^}iat these conditions of sale 
are not such as a Court of Equity can 
enforce on a purchaser. They amount to 
a condition^ii^ in fact, to the ejQTect that if 
you find you have not got the property, 
and cannot keep it, you shall not object. 
Practically this is a condition saying that 
although you imagine you have been 
sold the fee, still, though you find that 
you hfive only bought an estate for the 
life of a man advanced in years, you 
must keep the property and pay the price 
because you have been foolish enough to 
buy subject to such conditions of sale. 
The argument is, • that you have shut 
youF eyes, and have got the property at 
a reduced price (which is probably true) ; 
and you therefore have run the risk of 
being ultimately ejected against the 
reduction of price.' I do not mean to 
express any opinion as to how the Court 
would look at this question if it arose 
between two strangers. 

** A buyer, no doubt, knows tba't unusual 
conditions of sale are framed to meet 
peculiar difficulties ; and these are quite 
lair, even where framed by the Coart, if 
they will still, in the opinion of the 
Coart, leave the purchaser in the com. 
plete .possession 9t the thing he has~^ 
bought, -even though he does not get 
what is called a marketable title ; but U . 
not, the Court has no .right to enter into 
such contests, and try to fence with and ; 
outwit pl&iifaasers, and sell on the chanee 
of the purchaser being able to.resisltft, ' 
suit for the recovery of the posMwd^ 
of the lands on a defect not discloMid ’ 
to him. I am of opinion tuolli ' ' 

a condition would be bad as a ‘ 

lent misleading ooqditioii in 
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for it professes, or induces the buyer to 
believe, tbAt the recital accurately re- 
presents the Will, which it does not 
But in a sale under the authority of the 
Court of Chancery, which, above all 
things, ought to teach others, and set 
them the example of straightforward 
dealing, and telling the truth, and the 
whole truth, such a condition under the 
circumstances of this case, is, in my 
opinion, binding on no one. No good 
title being shewn, and the purchaser not 
being bound by the conditions of sale to 
accept a bad one, he must be discharged 
from his purchase, and have his costs of 
tlie whole proceedings.’^ • 

Mr. Pugh i^elied very strongly ou the 
case of /n re Banister^ Broad v. Munton 
(5). In that case there was a provision 
in the conditions of sale, that the pur- 
chaser should be satisfieef with the title 
which had been acquired by one Esther 
Banister, the predecessor in title of the 
vendor. ** The condition further stated 
that it was not accurately known, and 
could not be satisfactorily explained, how 
she, Esther Banister, acquired the pro- 
perty, and it was expressly stipulated 
that no other title than as above should 
be required or inquired into.” 

It turned out on inquiry that Esther 
Banister was a mortgagee in possession 
and had no title against the mortgagor 
except under the statute of limitations 
by adverse possession and these facts 
were known to this vendor. The learned 
fudges in the Court of Appeal in hold- 
ing that the condition was misleading, 
and that the purchaser was entitled 
iaotwithstaudiug the condition to have a 
good holding title or else to rescind his 

' ($j 12 Ok Div. 131 (1879}. 


contract, carefully abstained from find- 
ing that there was any fraudulent con- 
duct on the part of the vendor in the 
matter of the conditions. Lord Justice 
Brett refers to the doctrine upon which 
1 am prepared to base my decision in 
this case and which appears to be sound 
and consistent with the ♦practice of the 
Court of Equity. At page 147 he ob- 
serves follows : — 

“ Bat then there comes in the doctrine 
that if there be a misrepresontaMon of 
facts, howc\er innocently made, tbo 
Court of Kqiiity will not onforoo the 
perfonruince of the contract. Now hero 
have fads win'cli were know^n to thq 
trustee before the conditioiju, was drawn 
up, wliK^h wlien shown to the Court 
oblige the Court to say that it would bo 
wrong to ask the purchaser to assume 
that wliich is the purport of the assump* 
tion he is re(|uired to make. And there 
are facts which were known to the 
trustee which when shown to the Coui*t 
oblige the Court to say that it might 
have becif accurately known and satis- 
factorily explained how P^sther Banister 
acquired the properly.” 

Under the circumstances he held that 
the title could not be forced on the pur- 
chaser. Ill the present cifee, the vendor 
knew or at all events had before him the 
means of knowing that it was only the 
interest of Digainber Dey in this property 
which was comprised in his mortgage, and 
therefore it appears to me that if the 
allegations of the purchaser are true and 
as a matter of Jact a third of the bene- 
ficial interest in the house and premises 
is not veste*d in the vendor, the conditions 
of sale were misleading, and this Court 
ought not to enforce this contract, 
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Mr. WoodrofFe has asked me, in case I 
should be against him upon the question 
as to the right of the purchaser to have 
a rescission of the contract, under any 
circumstances I should first refer it to the 
Registrar to enquire and report whether a 
title can be made to the property, and, as 
1 have already^nti mated, this is a proper 
cotirse in my opinion, I shall therefore 
refer it to the Registrar to ascertain and 
enqiiir# whether title can be made J)y the 
vendo^and I shall adjourn the ^ further 
hearing of this application until the return 
of the report: It appears to me that in 
any event the purchaser who has been 
very negligent in carrying out this sal# 
and who purchased with his eyes open 
under stringel3l conditions of sale arid 
now seeks to be relieved of his purchase, 
must bear the costs of this application, 
but for the present, I prefer to reserve 
the question of costs. I may observe 
as regards the administratrix that she 
appears* not to be entitled to any consi- 
deration in the matter of costs ; however 
I shall also reserve the question* of costs 
in her case, as a]so the vendor’s costs. 
The case is one of no little difficulty. 
Whatever be the result of the enquiry I 
have directed, it is perfectly clear in the 
matter of this ^small mortgage transac- 
tion that the parties have subjected them- 
selves to a very heavy burden in the 
matter of costs. 

Bahu S. 5. Banerjee^ Attorney for the 
Plaintiff. 

Messrs, Rally Nath Mitter <f? Sarhadhi- 
cary,, Attorneys for the Defendant. 

Mr, J, K, Dutty Attorney for the Pur- 
chaser, # 


PRIVY COUNCIL, 

[On Appear; from the Judicial Commis- 
sioner OP OUDH.] 

LordHobhouse.'I Jagdish Bahadur, 
Lord Davby, Plaintiff, Appellant, 
Lord Lindley. v. 

Sir R. Couch: Sheo Pbrtab Singh, 

1901. Defendant, 

23, March. Respondent. 

Oiidh Talukdari Estate — Succession — Elder 
son horn of younger wife — Younger son hm*n 
of first mfe--(hid?t Estates Act [I of t869\ 
sec, cl. 11 — Nature of estate — Cmifiict 
between amhignons and unambiguous texts 
of Hindu lau* —Interpretation^ rule, of — 
(■oiamuiiis erroi; facit 'p\^—0udh Estates 
Act [I of 1809), list secs, S and Manv, 
Chap. XI, verses 1?2 to 135, 

An estate tahn under cl, 11 of sec. 
Q2 of Act 1 of 1869 descends as an 
impartible estatg under the provisions of 
Act I of 1869, list 2, secs. 8 and 22, 

Dewan Ran ^Bijai Bahadur Singh v, 
Rae Jacatpal Singh {2) followed. 

The eldest son, though horn of a younger 
wife, is entitled to succeed in preference to 
the younger son though horn of the first 
wife. The principles, upon which the first* 
bos'll son has hem held to be entitled to 
succeed, apply equally to a son of a first* 
married wife and so7is of other wives. 

Kamalaksmmi Ammal V . Sivanantha 
Pj^rumal Srthorayau (3) and Pbdda 
Ramappa Nayanivaru V. Bangari Sesh- 
amma Nayanivaru (4) referred to and 
followed. 

In cprteti'uing texts of Hind^ law 
where cet tain verses are inedhsistent, a%d 
one is reasonably free ' from aniii^uity 

(2) L. R. 17 I. A. 178(1S9P). - 

(S) 14 Moo. I. A. 570 (1872), 

(4) L li. 8 L A I {l«80h 
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and the ""meaning of the others at the best 
ambiguous and doubtful^ the pkiin 
language of ihe one ought not to he over’ 
ridden or controlled by the obscure utterances 
of the others. 

Where it was alleged that the interpola- 
tion of the words ** but of a lower class ” 
in Manu, Chap, IXy verse 122y was hy 
mistake attributed by Sir William Jones to 
Kalluha Bhatta whereas it was interpolat- 
ed by a later and inferior commentator 
"^and the interpolation had been accepted 
by the Indian Courts : 

'Re\d-—That the maxim communis error 
facit jus is a sound maxim, 

ManUy Chap, IXy v^'ses 122 to 125 
discussed, ♦ 

The suit related to the succession of 
the taluk of Pawansi which after the 
annexation of Oudh was by a sanad 
granted to a lady, iiameS Kablas Kunwar, 
widow of Mahpal Singh. Her name was 
entered in the first and second lists under 
sec. 8 of the Oudh Estates Act. In 
Bri^ Indar Bahadur Singh v. lianee Janki 
Koer (1) their Lordships of the Privy 
Council had held that the sanad con- 
ferred a full proprietary and transferable 
riglit in the estate upon Kablas and her 
heirs male according to the rule of primo- 
geniture, and that the succession to her 
descendants must be governed the 
provisions of sec. 22 of Act I of 1§69, 
and that accordingly the estate descended 
to Janki Kunwar, the daughter and only 
child of Kablas Kunwar. 

Janki Kunwar died childiess on the 
16th December 1888. There was no 
dispute that the succession must be to 
the heirs of her father and both or one 
! or other of the sons of Raghunath if 
- (1) L.K 51. A. 1.(1877). 
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living would be entitled to succeed to 
the taluk on her death. 

The parties were related to Raghunath 
ill the following manner : — 

RAGHUNATH. 

:J 

Bishnath Kunwar* Raj Kunwar, 

1 St wife. Junior wife. 

Sitla Baksli. Shankar Baksh. 

Bahadur, 

great-grandson and heir, Sheo Tertab, 

jSPlaintitT). (Defendant). 

Shankar Baksh was born before his 

half-brother Sitla Baksh. The suit was 

originally instituted by Sitla Baksh on 

the death of Janki Koer, and the present 

Appellant was substituted in his place on 

his death. ^ « 

Mr, Branson for the Appellant. 

Mr, Mayne and Mr, Cowell for the 
Respondent. 

Their Lordships’ Judombnt was deli- 
vered by 

Lord Davbv. — The present Appellant 
is the great-grandson and heir of Sitla 
Baksh, the original Plaintiff, and was sub- 
stituted for the latter on his death after 
the coinmeiiccrnent of the suit. The 
Respondent is the son and heir of Shan- 
kar Baksli. Sitla Baksh was the son of 
Raghunath by his first ^^wife Bish Nath 
Kunwar, Shankar Baksh was also the 
son of Raghunath but by his junior wife 
Haj Kunwar. Shankar Baksh was born 
before his half-brother Sitla Baksh and 
was therefore the elder-born son o 
Raghunath. 

The suit felates to the suooesBioa 
the taluk of Pawansi which after the 
annexation of Oudh was by mmd grant* 
ed to a lady, named Kablas Kunwar, the 
widow of Mahpal Singh. Her name was 



604 




TEE CALO&m WBEltLy HOtES. 


Jagdish Bahadur v. Sheo Pbrtab Singh. 

entered in the first and second lists 
mentioned in see. 8 of the Oudh Estates 
Act, 1869. In the case of Brij Indar 
Bahadur Singh v. Eanee Janki Koer 
(1) the succession of the taluk on the 
death of Kablas Kunwar was determined 
by this Board, Their •Lordships there 
held tha t the sanad conferred and was 
intended to confer a lull proprietary and , 
transferable riglit in the estate Upon 
Kablas and her heirs male according to 
the law of primogeniture and as regards 
the succession they considered that the 
rights of the parties claiming by descent 
must be governed by the provisions of 
sec, 22 of Act I of 1869. This Board, 
therefore, held that under cl. 11 of 
sec. 22 the esSlle descended to Janki 
Kunwar, the daughter and only child 
of Kablas Kunwar, as the person entitled 
under the ordinary law to which persons 
of her mother’s religion and tribe were 
subject. 

Janki Kunwar died childless on the 
16th December 1888. It is not disputed 
that the succession must be to the heirs 
of her father and both or one or other 
of the sons of Raghunath if living would 
be entitled to succeed to the taluk on 
her death. 

The Plaintiff Ijy his plaint claimed 
to be entitled to the entire taluk to- 
gether with all other moveable and 
immoveable property of Janki on the 
ground that being born of the first* wife 
he was entitled to inherit thi? entire 
taluk and other property according to 
the chstom obtaining among his clan 
and by law. Alternatively he contended 
that the taluk waB or had become 
partible and claimed to be entitled to a 

(1) L. R. 5 1. A. 1 (1877). 


9 annas share as son of the .fi^t wife of 
Raghunath or at any rate to an 8 annas 
share. 

The latter claim was maintained on 
the ground that Janki having succeeded 
under the provisions of clause 11 of sec. 
22 the estate w^as no longer Subject to 
the provisions of the Act of 1869 but 
descended from her as an estate under 
the ordinary Hindu law and not as an im- 
partible estate and was therefore partible 
between the tw^o brothers. By his defence 
the Defendant contended that the estate 
w’as impartible by^ custom. A vast amount 
of evidence was taken upon this question 
but in the opink)n of theit Loidships 
xinnecessarily# The point is concluded 
by authority. In the case of Dewan Ran 
Bijai Bahadur Singh v. Rae Jagatpal 
Singh (2) their Lordships said:— ‘‘A 
question might aribeupon the construction 
of clause 11 of sec. 22 whether the 
estate descended as an impartible estate. 
Their Lordships are of opinion looking 
to the provisions of Act T of 1869, 
list 2, sec. 8 and sec. 22, that it was 
the intention of the Legislature that the 
estate should descend as an impartible 
estate.^’ 

The only question which remains as 
regards the succession therefore* is whe- 
ther the original Plaintiff as son of the 
first wife of his father was cither by 
custom or by the common law entitled 
to succeed in preference to his elder 
brother born of a junior wife. Evidence 
wks taken by, the District Judge on the 
claim by custom, and that learned Judge/ 
after an exhaustive review of the evi- 
dence, came to the conclusion that the 
alleged custom was not proved, and that , 

(2) L. R. 17 I. A. 173 (1390). , ^ 
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decision was affirmed in the Court of 
the Judicial Commissioner. There being 
thus two concurrent judgments on a 
question of fact, their Lordships are 
relieved from examining the evidence 
and were not asked by counsel to do so. 

The question involved in the claim 
of the Plaintiff by law apart from custom 
has beeif' considered by this Board in two. 
cases. In JRamalakshmi Ammal v. 
Sivanantha Perumal laiethurayar (3) this 
Board decided that the son of a junior 
wife was entitled to succeed to an 
impartible zomindary in preference to 
the later-born son of a senior wife. It 
is true that in that. case the mother 

j ^ 

of the younger son, although married 
before the mother of the elder son, 
was not the first wife and therefore it 
is said not to be a direct authority. 
In Pedda Pamappa Mayanivarxi v. Ban- 
gari Seshamma Nayanivarn (4) a first- 
born son, though by the fourth wife, was 
held to be entitled to succeed in 
preference to a younger sou born 
of the third and senior wife whose 
marriage was subsequent to the 
deatlis of the first two wives. ^J'he 
grounds of the judgment are shown very 
clearly in the passages which are quoted 
at length by the Judicial CoAimissioner 
(llec. p. 456) and their Lordsliips will 
not repeat them. It was laid down that 
the principles upon which the Board hold 
in the former case that the firstj^orn 
was entitled to succeed apply equally to 
a son of a first-married wife and sons 
of other wives and that being so it lay 
upon the Defendant to show some posi- 
tive rule of Hindu law supported either 

: ’ (3) 14 Moo. I A. 170 (1872). 

' (4) L.B. 8 I. A, 1 (1880). 
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by ancient text or modern decision to 
the contrary effect which had not been 
done. 

The grounds upon wdlich Ibhe leatned 
counsel for the Appellant endeavoured 
to escape from the authority of these 
cases were these. The verses of the 
laws of Manu which were referred to 
by their Lordships are those numbered 
122«to 125 in Ch. o: In Sir William 

Jones’ translation the 122nd and 125th 

« 

verses are as follows : — ** 122. A younger 
son being born of a first-married wife 
after an elder sdn had been born of a 
wife last married hitt of a lower class it 
may be a doubt in that cal^ how the 
division shall be made. 125. As be- 
tw'een sons born of ^WfFos equal in their 
class and without any other distinction 
there can be no seniority in right of 
the mother but the seniority ordained 
by law is according to the birth.” The 
words printed in italics were accepted 
by Sir William Jones as being ^and, until 
recently, were generally believed to ..be, 
the interpolation of an ancient commen- 
tator of great eminence named Kalluka 
Bhatta. It is said to have been discovered 
by the research of scholars that the inter- 
polation was not made by Kalluka Bhatta 
but by a later and inferior commentator 
named Prakash, and tliat statement seems 
to have been accepted in the Court 
of the J udicial Commissioner. It is 
thereupon argued that verse 132 (with 
the omission of the interpolated words) 
and the two following verses are in- 
consistent with verse 125 which thus 
loses any binding authority. 

Their Lordships assume lor the puT« 
poses of their judgment that Sir William 
Jones was mistaken in attributing the 
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words interpolated^n verse 122 Kal- 
luka Bhatta. But they observe that 
Sir William Jones^ version was probably 
founded ott' the* tradition of the time at 
which he wrote and has been accepted in 
the Indian Courts without question. 
Communis error facit jus is a sound 
maxim. Their Lordships, how^ever, do not 
rely upon this consideration alone. The 
Judicial Commissioner has learnedly^ dis- 
cussed the various translations which 

• 

have been proposed by scholars and the 
interpretations given by them to the 
four verses in question and their relation 
to each other, and ho refers to the 
opinion el|)ressed by Dr. Jolly in his 
Tagore Lectures, 1883. The Judicial 
Commissioner coSWwdes : — “As" the cor- 
rect translation of verse 1 23 is doubtful, 
and as Manu’s own answer to the question 
propounded by him in verse 122 cannot* 
be clearly ascertained, it appears to me 
that the Appellant has failed to establish 
satisfactorily his* contention by the texts 
quoted by him.’’ 

Their Lordships think this \» firm 
ground for decision. The language of 
verse 125 is reasonably free from ambi- 
guity while the meaning of the previous 
verses is at the best ambiguous and 
doubtful. The plfiin language of the 
one ought not to be overridden or con- 
trolled by the obscure utterances in the 
other. They, therefore, think that no 
suiScient reason is shewn why they 
should not follow the two previous deci- 
sions of this Board and that they ought 
to do so. They, therefore, hold that ac- 
cording to Hindu law the itospondent 
who represents the eldest sou of his 
father is entitled to succeed in preference 
to the Appellant who represents the 


younger son though born of the first 
wife. Their Lordships will only add that 
this decision appears to them as it did 
to their predecessors to be in accordance 
with the religious tenets of Hindus. It 
is by the birth of his first-born son that 
a Hindu discharges the duty which he 
owes to his ancestors and obtains spiri- 
^tual benefits for himself and Mierefore 
it is to that son that pre-eminence should 
be given. 

A subsidiary point w^as raised by the 
Appellant’s counsel, r/.:., whether any 
difference is to be made in the succession 
to the moveable property of Janki. No 
such point was rjwsed by the plaint in 
wdiich the moveable and other immoveable 
property is treated in the same category 
with the taluk itself, and the same con- 
siderations are treated as applicable to 
the whole property as one corpus. The 
fifth issue is whether the Plaintiff is by 
law or custom entitled to the whole of 
the taluka with other property pertain-^ 
ing to it. And no issue is directed to 
any distinction between different portions 
of the property claimed. The District 
Judge held that the question did not 
arise and if it did, there was no evidence 
to show that such property was subject 
to a different rule of devolutioui^^ He 
also refe^ired to the case of Thakur Ishri 
Singh v, lialdeo Singh (5) before this 
Board.* 

Thfi Judicial Commissioner took the 
same view and their Lordships entirely 

They will therefore humbly i^vtse 
His Majesty that the appeal be distnien^ 
and the Appellant must pay the costs nf 
it. • ^ 

(5) L. R. 11 I. A, 186 at p. 
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Solicitors : Messrs, Barrow^ Rogeirs <fc 
Neville for the Appellant. 

, Solicitors: Messrs, T, L, Wilson 
Co. for the Respondent. 

C, W, A, Appeal dismisbed, 

[CIVIL APPELLATE JURISDICTION ] 

Appeal from Jppellatb Decree 
No. 291 OF 1899. 

Umesti Chandra 
Pbamank’K and othprs, 
Plaintiffs, Appellants, 

V. 

Matituu Mohan 
Hai par tV ors., Defend- 
ants, Respondents. 

Sitrcesnon Certificate Act (TV/ of 
sec, Csvjrvefnarii toortguge — Right to S7(e 
acci'uing after the death of the ^oortgagee. 

A executed a nsiifivchiary mortgage in 
favour of if, under which B was not 
'entitled to for the mortgage money so 
long as the property continued in his 
possession. After B's deaths the heirs of 
B were deprived of a portion of the 
seculHty at the instance of a third party 
who successfully claimed a paramount title 
to that poiiion of the property. The 
heirs of B sued to recover the mortgage 
debt from the mortgagor personally : 

Held — That sec, ^ of the Siiccessiem 
Certificate Act had no application to the 
case and the S7iii was mainfainahh with- 
out a certificate as tlU heirs of B were not 
suing to receiver a debt due to the de- 
ceased monrtgagee. 

This was an appeal preferred on the 
6th of February 1899, against the decree 
of C. P. Caspersz, Esq., District Judge 
of 2t-Pergnnnahs, dated the 2nd of Sep- 
1898, reversing a decree of Bab^ 


BaneUkiee, J. 
Brett, J, 

1901. 

15, January. 


Bulloraui Mullick, Subordinate Judge, 
Ist Court, Alipore, dated the 11th of 
November 1897. 

The facts of the* ease appear from the 
judgment. 

Dr, Asutosh MuJeerjee^ Babu Jnanendra 
Nath Rose and Rnbu Biraj Mohun Majum- 
dar for the Appellants. 

IJ ibu Saroda Churn Mi tier SlimI Babu 
Danirafhi S inyal for the Respondents. 

• « 

The Judo tent of the Court was as 

follows : 

This appeal arises out of a suit brought 
by the Plaint! Ifs- Appellants to recover 
money due under a mortgage deed exe* ' 
cuted by the Defendants in favour of 
the predecessor in ti4W**bf the Plaintiffs, 
and for* certain Other sqms of money 
claimed as damages, on the allegation 
that the mortgage security has been 
impaired by reason of a decree obtained 
by one Bhagoban Chandra Naskar against 
the Plaintiffs, and that the Blaintiffs had 
to incur expense in the litigation^with 
Bhagoban Chandra Naskar. 

The defence, so far as it is necessary 
to refer to it for the purposes of this 
appeal, was a denial of liability, on the 
ground of no money having been borrow- 
ed on the mortgage deed, and also on 
the ground that tlie Plaintiffs' prayer 
for foreclosure and sale was illegal, and 
on the further ground that' the mort- 
gage security was nob impaired by any 
wrongful act on the part of the Defend- 
ants. ^ 

The first Court held that the Plain- 
tiffs wero*not entitled to any decree for 
sale of the mortgaged property, but that 
they were entitled to a decree making 
the Defendants personally liable for the 
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amount claimed by reason of the mort- 
gage security having been impaired 
through the wrongful conduct of the 
Defendants. 

Against that decree the Defendants 
preferred an appeal ; and they were 
allowed by the Appellate Court to take 
the objection, not raised by them either 
in the first Court or in their memoran- 
dum of appeal, th&t Plaintiffs yere 
not entitled to any decree by reason of 
their not having taken out a certificate 
under the Succession ^fertificate Act, 
YII of 1889; and the lower Appellate 
Court has given effect to that objection 
and dismissed the suit under sec. 4 of 
the Succession Certificate Act. 

From that decisioTO of the lo^er Ap- 
pellate Court -the Plaintiffs have prefer- 
red this appeal ; and it is contended on 
their behalf tbift the Court of Appeal 
below was wrong in holding that sec. 4 
of the Succession Certificate Act was a 
bar to tho maintenance of this suit, and 
that • the Court of Appeal below was 
further wrong in allowing the objection 
under that section to bo* raised in the 
appellate stage of the case, without 
giving the Plaintiffs an opportunity of 
producing a certificate under the Suc- 
cession Certificate Aft, 

If the first branch of the Appellants’ 
contention is right, it will be unnecessary 
to go into the second. We are of opinion 
that the fifst branch of the Appellants’ 
contention is correct. The mortgage in 
this case was a usufructuary niortgage, 
and one of the objections successfully 
urged by the Defendants in the first 
Court was that the Plaintiffs were pre- 
cluded by the terms of the mortgage 
deed from suing for the money, the 


ground upon which the Plaintiffs were 
held by that Court to be entitled to a 
decree was that by reason of events 
that subsequently happened their mort- 
gage security was impaired, and they 
acquired the right to obtain a personal 
decree against the i^rtgagors. If that 
was so, can it be said that the money 
for which this suit has been brought was 
a debt due to the estate of the deceased 
mortgagee within the meaning of sec, 4, 
sub- sec. 1, cl. (a) of the Siiccessiori*fcerti- 
ficate Act ? We are of opinion that the 
question must be answered in the nega-, 
tive. The case before ns is not like a 
case in which tlie* money was due to 
the deceased person npou the expiry 
of a certain time wdien it fell due. The 
case before us is one in which, if the secu- 
rity had remained unimpaired, the right 
to demand payment Of the money would 
never have accrued to the mortgagee or 
his legal representatives, and the right 
to obtain a personal decree against the 
mortgagors arose only upon the happen- 
ing of a contingency which might leaver 
have happelied, namely, the obtaining 
of a decree by Bhagoban Chunder Naskar 
which deprived the mortgagee’s heirs, 
the Plaintiffs, of a part of the mortgaged 
property. That decree was obtained not 
against the original mortgagee but 
against the Plaintiffs themselves. That 
being so, we think the right to demand 
payment of the money accrued for the 
first time to the Plaintiffs, and sec. 4 pf 
the Succession Certificate Act was there- ' 
fore no bar to the Plaintiffs obtaining ia. 
decree in this suit. , / 

In this view of the case it becpmea,j, 
unnecessary to consider the second Jbraiiph 
of the Appellants’ contention j 
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may observe that it is open to doubt 

whether the DiStriot Judge was right 

in allowing the objection under sec. 4 of 

the Succession Certificate Act to be taken 

« 

in the appellate stage of the case, ^ when 
the objection was not raised before the 
first Court, without giving the Plaintiffs 
an opportunity of meeting it by pro<ln- 
cing a succession cortifioate. 

The result is that the decree of the 
lower Appollale Court will bo set aside, 
and the case sunt back to tiuit Court in 
order that it may dispose of the other 
points raised in Uie appeal before it. 

The Appellants are entitled to the costs 
of this appeal. All otheV costs will abide 
the result. 

Ap/feal allowed : 0am lemmided. 

), B. 
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Ameer Am, J. 
Pratt, J, 
1901. 

2G, April. 


In the mattpr of W. V. 
Reily, Petitioner, 
r, 

Tub King-Emperor, 
Opposite Party. 


Criminal Poveednre Code {Act V of ISOS)^ 
secs, J/atf comnnt,^' me<ating of-- 

Procedure to he observed under the section — 
Charge^ ""framing of if essentially ah 
soln tehf n ecessa nj — Prelim in ary en quiry, 
necessity of— Pencil Code {Act XLV of JlSHO), 
secs, 19Sy 4^^y 41 ^ — Wilfid perjury— Forgery 
— Using a forged document I' novnng it to he 
forged. 

Sec. Ift 7 oj the Code of Criminal 
H^TQoednre is an empotoering section^ and 
mtihorises a Court of Session token an 
referred to in sec, 19 7i of the 
Ctnie has been commitied before it or 
I Widei' its notice as mentioned in 


the section, to charge the ofender and to 
commit or admit to hail and try him 
upon itb own charge. 

The word ‘*may’^ in see. Iff 7 ought 
not to he read as meaning must ; there 
is no wart'ant for the view tlmt it should 
he so read. 

Having regard to the phraseology of 
the lati\ if a Court of Session proceeds 
to take action under see. ^17 of the (\ule^ 
it must in the //r.»}/ insfanee frame a charge 
so as to enahle the acevsed to know the 
exact nature of the ojftnce he is alleged 
to have committed, the Court of Session 
may then eiflnr commit the accused for 
Uial before itself upon the charge so 
framed or admit him to the same 

purpose, ' # 

A charge is a precise formulation of 
th& specific accusation made against a 
person^ who is entitled to know its nature 
at thf earliest stage. 

A preliminaiy enquiry is only*nccessary 
for the purpose of determining tvheiher 
there is •a primii facie case against the 
pes'son accused , it is improper and illegal 
for a Sessions xTudge to have a person 
nri'ested and committed to jail in vim of 
an enquiry prelimina^g to commitment 
before a charge is acfnnyy framed or a 
commitment made. 

The elements of fraud or dishonesty^ 
as explained in the Penal Code^ must 
he present in the mind of the person 
accused to bring his act xtnder secs. 4^6 
and 471 of the Penal Code, 

This was a^rule granted on the 18th 
of April 1901, against an order of A. P. 
Pennell, Esq., Sessions Judge of Noakhali, 
dated the 16th February 1901, institut- 
ing proceedings sgaiust thk Petition^ 
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under sees. 193, 466 and 471 of tbe 
Indian Penal Code. 

The proceedings which gave rise, to the 
present rule arose out of the case of the 
King-Emperor against Sadak Ali and 
others under sec. 302, I. P. Code. The 
Petitioner, who was holding at the time 
tbe office of District Superintendent of 
Police of Noakhali, was cited as a witness, 
for tbe defence in that case. He was, 
however, called by the Sessions Judge 
himself on the 16th of January 1901, 
and was examined for three consecutive 
days. On the 7th of February he was 
ordered to enter into recognizances for 
appearance in the Sessions Court on tbe 
11th following, and on any subsequent 
date to which^Tfe case might be adjourn- 
ed. On the 1 5th "February the Sessions 
Judge delivered Jiis judgment in the case, 
and on that day ho had the Petitioner 
arrested and committed to jail on charges 
under secs. 193, 466 and 471 of the 
Indian Penal Code. The 25th was fixed 
for commencing the preliminary inquiry. 
No proceeding was, however, drawn up 
on that date (the 15th), the order which 
is the subject of the present rule being 
recorded only on the following day, W 2 :., 
the 16th of February. 

The order was 'u the foll 9 wing terms : — 
*?In the course of the Sessions trial 
of Empress v. Sadak Ali and three 
others decided yesterday, I came to the 
opinion, for reasons stated in my judg- 
ment then delivered, that W, Y. Reily, 
Superintendent of Police of this district, 
has committed offences under secs. 193» 
466 and 471 of the Indian Penal Code, 
and that it is my duty to hold an inquiry, 
preliminary to committing him to the 
High Court to be tried for those offences*' 


Mr. Reily was yesterday arrested ai»d 
committed to jail. There was then no 
time owing to the lateness of the hour 
to draw up this formal proceeding. He 
will be produced before me as directed 
in the warrant on the 25th February, 
when evidence will be taken.” ^ ' 

After the disposal of the appeal in 
the murder case (Empress v, Sadak Ali 
and others) in the High Court, the 
Petitioner applied for and obtained the 
present rule in the following terms ; — 

Let a rule issue on the Magistrate 
of the district to show cause why the 
proceedings instituted against the Peti* 
tioner under secs. 193, 466 and 471 of 
the Indian Penal Code by the Sessions 
Judge of Noakhali on the i6th February 
last sliould not be set aside, Jirsty on the 
ground that they are liot^ vrarranted by 
law, as there vfas no formal proceeding 
drawn up on the day Avhen he was com- 
mitted to jail ; $econ(Uyy on the ground 
that no specific statements are set out 
in the proceeding drawn up on the 16th 
of February upon which the Petitioner 
is charged with" having committed per- 
jury ; thirdly^ on the ground that there 
are no statements in the said proceeding 
showing the character of the forgery 
charged against him under the flections 
referred to above ; and, fourthlyy on tbe 
ground that otherwise there is no founda- 
tion for the proceeding against the Peti- 
tioner or why such other order should 
not be made as to this Court may i^ern 
fit and proper.” 

“Meanwhile all proceedings vriiitJlje 
stayed. The usual time for maMbg tiilie . 
returnable from the district of Noidilidl, 
is a fortnight, but as the records ate ^ 
ar^d ^be Petitioner s^te^ in 
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petition that he is a public officer under 
suspension, we make this rule returnable 
this day week.” 

We have ascertained from the officer 
of the Court that in special cases this has 
been done and we see no reason why we 
should not take the same coarse,” 

“ Let the rule be issued to-day.” 

Mr, SendersoH and Babu .Kritant 

Kumar Bose for the Petitioner. 

No one appeared to shew cause. 

The Judgment op the Court was as 
follows : — 

This proceeding arises out of th§ case of 
the King-Emperor against Sadak AH and 
others disposed of by us on the 17 th 
instant. The Petitioner, who was holding 
at the time the office of District Superin- 
tendent of Pojice at Noakhali, appears 
to have been cited as a witness for the 
defence in that case. ^He was, however, 
called by the Sessions Judge himself on 
the 16th of January and was examined 
for three consecutive days. On the 7th 
of February he was ordered to enter 
into recognizances for appearance in the 
Sessions Court on the 11th following, 
and on any subsequent date to which 
the case may be adjourned. On the 15th 
of February the Sessions Judge delivered 
his judgment in the case, and oh that 
day he had the Petitioner arrested and 
committed to jail on charges under 
eecs. 193^ 466 and 471 of the Indian 
Penal Code, The 25th was fixed for 
commencing the prelirainfigy inquiry, 
proceeding was drawn up on that date 
16th)y the order now before us being 
only on the following day, 
: ipi^dyi the 16 th of February* That 
these terms ; — ** In the course 


of the Sessions trial of Empress 
Sadak Ali and three others decided 
yesterday, I came to the opinion, for rea* 
sons stated in my judgment then deliver* 
ed, that W. Y, Reily, Superintendent 
of Police of this district, has committed 
offences under secs. 193, 466 and 471 
of the Indian Penal Code, and that it is 
my duty to hold an inquiry preliminary 
to comjuitting him to tlfe High Court to 
be tried for those offences, Mr, Reily 
was yesterday arrested and committed 
to jail. There was then no time owing 
to the lateness of the hour to draw up 
this formal proceeding. He will be pro- 
duced before me as directed in the 
warrant ofi the 25th February, when 
evidence will be taken. S»*^Sf ter the dis- 
posal of the case in this Court, the 
Petitioner applied ^for and obtained the 
present rule, calling upon the Magistrate 
of the District to show cause why the 
proceedings instituted «against him under 
those sections by the Sessions J iidge of 
Noakhali on the 16th of February should 
not bo spt aside, Jirst^ on the ground that 
they are not warranted by law, as there 
was no prr>3eeding drawn up on the day 
that he was committed to jail ; secondly^ 
on the ground that no specific statements 
are set out in the proceeding drawn up 
on the 16th upon which the Petitioner 
is charged* with having committed per- 
jury ] thirdly^ on the ground that there 
are no statements in the said* proceeding 
showing the character of the forgery 
charged against him under the sections 
referred to above ; and, fourthly^ on the 
ground that btherwise there is no foun* 
dation for the proceeding against him* 
The Sessions Judge has purported 
act under see. 477 of the Code 


a 
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Criminal Procedure, which provides that 
“subject to the provisions of sec. 444 
the Court of Session may charge a person 
for any offence referred to in section 195 
and committed before it or brought 
under its notice in the course of a judi- 
cial proceeding and may oommit or admit 
to bail and try such person upon its own 
charge.’’ It is an empowering section, 
and authorises a Court of Session .when* 
an offence referred to in sec. \9 5 of 
the Code of Criminal Procedure has'beeu 
committed before it or brought under its 
notice as mentioned in the section, to 
charge the offender and to commit, or 
admit to bail and try him upon its o\vn 
charge. We observe that the Sessions 
Judge in one pwjjj^of his judgment thinks 
the word “ may ” ought to be road as 
“ must.” There is no warrant, however, 
for that view. HavirJg regard, then, 
to the phraseology of the law, it appears 
to us that if a Coijrt of Session proceeds 
to take action under sec. 477 it must 
in tiie iirst instance frame a charge so 
as to enable the accused to know the 
exact nature of the offence he is alleged 
to have committed. zV charge is a pre- 
cise formulalioa of the spccihc accusation 
made against a person, who is entitled 
to know its nature at the earliest stage. 
After the accusation has been formulated 
ill the shape of a charge, the Sessions 
Court may thou either oommit the 
accused for,, trial before itself upon the 
charge so framed, or admit him to bail 
for the same purpose. In the matter 
before us the Sessions Judge had framed 
no charge when ho had the Petitioner 
arrested and sent to jail, nor was his 
proceeding of the 16th of February in 
any sense a charge or order ot commit- 


ment. It contains no particulars of the 
statements made and acts done by the 
Petitioner upon which perjury and 
forgery are charged against him. In 
our opinion the proceeding of the 16tb 
of February was not warranted by law. 
The order states that “ Mr. Heily was 
yesterday arrested and committed to jail. 
There was then no time, owing to the 
lateness of the hour, to draw pp this 
formal proceeding. He will be produced 
before me, as directed in the warrant, 
on the 25th February, when evidence 
will be taken.” So that the Petitioner 
against whom no definite accusation liad 
been formulated ^up to that time, and in 
a hose case, according to the Sessions J udge 
himself, a preliminary impury was neces- 
sary, was to be kept in jail for nine days 
before even the matter could be inquijg^d 
into. A preliminary inquiry is necessary 
for the purpose of^ determining whether 
there is a prtmd facie case against the 
person accused. As the Sessions Judge 
did not charge the Petitioner as he was 
empowered to do, and as he considered 
a preliminary inquiry necessary, it seems 
to us that until thenl^ in the opinion of 
the Sessions J udge, there was not . even 
a primd facie case against the Petitioner, 
lu view of these facts we cannot help 
regarding the action of the Sessions 
Judge with the strongest disapproval* 

A^rt from the illegality of the order 
as already mentioned, and dealing with 
the merits of tine case, we are of opifHon 
that there is^no foundation for the pro^ 
oeeding. We have already expressed 
dur opinion in the judgment in ,the tnaki 
ease respecting the allegations of perjiary 
made against the Petitionerw We do not 
desire to repeat our observations* We 
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ijpaiy add, however that we have again 
goim throtigh the judgment of the Ses- 
aione Judge, and beyond surmiseH and 
assumptions we find nothing to justify 
the view that the Petitioner wilfully 
perjured him|elf or intentionally gave 
false evidence in Court, 

There is less ground even for the 
charge of forgery. On the 15th of 
tember the Petitioner had visited the 
village and had a sketch map prepared 
of the locality by the writer head » con- 
stable Mohim Chunder. A fair copy 
was made afterwards and both the draft 
and the fair copy were produced at the triul 
and are marked respectively as Exhibits 
Aa and A, Kxhibit A bears the signa- 
ture of the Petitioner, and the date 15th 
September. The learneil Sessions Judge 
thinks that^ Exhibit A could not have 
been prepared on the* 15th, and he there- 
fore comes to the conclusion that the 
Petitioner had purposely antedated his 
signature, “ because ho did not want 
Mr. Ezechiel to know that Flxhibit A 
was a copy. He wantech Mr. Ezechiel 
to believe that it w^as a plah made by 
himself on the 15th instead of being, 
as it really is, a copy made after the 1 5th 
of a plan made partly in and in great 
part (and that the most important part) 
out of Mr. Keily’s presence on the 11th, 
15th and possibly subseciuent dates.’' 
It ii worthy of note that not a* single 
qujestion was put to the Petitioner to 
epable him to explain the ciiroumstances 
which he came t<> put the date 
the map as the 15th September, 
it appears that there are two 
. y|^ fnM marks on* Exhibit Aa which the 
1?e;tit,idner states were intended to indicate 
• breaks on one of the roads. These 


two pencil marks are not shown on Exhi- 
bit A. The Petitioner explains the absence 
of those marks by saying ; — ** It might 
be an omission on the part of Moldm 
Chunder, The Sessions Judge, however, 
thinks that the Petitioner tampered with 
Exhibit Aa after it had been prepared. 
We must tpiote here the Judge’s own 
language. Referring to the draft he says 
as follows : — 

“ The rough map is Exhibit Aa. Mr, 
Kelly admits that he had it in his hand 
two days before Tarak T^abu examined 
him, t.e., on the first day of his exami- 
nation. He had therefore the opportu 
nity of tampering wnth it. And it is 
very significant that Bharat Babu, 
who says in oross-ejpjsart nation that he 
saw the draft as it was made, declared, 
even without taking it into his hand, that 
•be did not see Exhibit Aa the plan Mr. 
Kelly swears is the draft, and when press- 
ed says that be cannot say for certain 
whether or nbt it is the draft. I think 
most likely it is the draft, but that Bha- 
rat Babu knows it has been added to and 
does not want to bo asked about the 
additions. Both Exhibits A and Aa arc 
the work of the head constable Mohim 
Chunder Moziundar. And as Exhibit A 
has nothing of Mr. Keily’s but his sig- 
nature and the dat^, so Exhibit Aa has 
nothing of his but certain pencil marks 
shortly to be noticed. Both the entries 
are false documents within the meaning 
of sec. 461 of the Indian Penal Code ; 
for in each case Mr. Reily’s intention, 
when he made the entry was to make 
people (in«the first case Mr. Ezechiel, in 
the second this Court) believe thatttie 
entry was made at a time later at whick 
be knew that it was not made, and ai 
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tbe documents purported to be made by 
a public servant in his official capacity, 
Mr. Reily, by making them, appear to 
have committed oflences under secs. 466 
of the Indian Penal Code, and by 
using them, as genuine, to have commit- 
ted offences under sec. 471.^^ In page 
127 occurs this remarkable passage : — “I 
now come to the draft Exhibit Aa. 
Mohim Chunder •Mozumdar who made 
this draft says he did not show any 
break in it at all, that he was never t61d 
to, and did pot think it necessary to. 
But Mr. Eeily points to two pencil 
marks at the place marked Exhibit Aa 
and says he made these to indicate the 
break, and so I have no doubt he did 
make them, but^i^ have equally little 
doubt that he made them on the 16th 
January 1901, and not on the 15th Sep- 
tember 1900. Mr. Reily explains the. 
absence of any such marks from Exhibit 
A by saying it might be an omission on 
tbe part of Mohim. But the far more 
obvious explanation is that Mr. Reily 
was unable to tamper with Exhibit A.” 

It is needless to refer to the absence 
of sequence in the reasoning or the 
assumptions on which it proceeds. Taking 
it however that Exhibit A was purposely 
antedated to deceive Mi*. Ezechiel, and 
that the pencil marks were put in Exhibit 
Aa after it had been prepared, we fail to 
see how the Petitioner could, be charged 
under secs. 466 and 471 of the Indian 
Penal Code, Sec. 463 which defines the 
term ** forgery runs as follows :~ 

“ Whoever makes any false document oy 
part of a document with inteift to cause 
damage or injury to the public or |o any . 
person or to support any claim or title, 
or to cause any person to part with 


property, or to enter into any express 
implied contract, or with intent tp coipq* 
mit fraud or that fraud may be commifc’^ 
ted, commits forgery.” Sec. 464 then 
explains the expression ** making a false 
document.” The element| of fraud or 
dishonesty, as explained in the Penal 
Code, must be present in the mind of 
the person accused to bring his act ufider 
secs. 466 and 471 of the Indian Penal 
Code. In our opinion the charge agafnst 
the Petitioner of committing forgery or 
making use of a forged document even 
upon the assumptions of the Sessions 
Judge cannot be sustained. But in our 
judgment there is, no ground for the 
assumption of the Judge that Exhibit A 
was purposely antedated. Tbe inspec- 
tion of the locality having unquestionably 
taken place on the 15th and the results 
noted in Exhibit Acr^ the fair copy, when* 
ever prepared (and excepting the hypo- 
thesis of the Sessions Judge there is 
nothing to show it could hot have been 
prepared on that day) would naturally 
bear the date of the inspection, and any 
other date would misrepresent the fact. 

As regards tbe pencil marks on Exhibit 
Aa, there is absolutely no reason for 
suggesting them to be dishonest inter- 
polations by the Petitioner or for not 
accepting^ the explanations regarding 
their omission from Exhibit A. It was 
no doubt wrong on the part of the {Peti- 
tioner not to have insisted on the breaks 
being shown on the maps, and that error 
of judgment is Reserving of censure, hut 
in our opinion the imputation of iotg^ 
and of having used a forged doeumeht ii’ 
not only groundless buta%traininj^ of tito 
lavir as well as the facts. ' ' 

We may observe in this ooiiWOtltitt 
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thAt tho ofifence of giving false evidence 
under sec. 193 is bailable^ so also is the 
offence of using a forged document, sec. 471, 
whilst forgery, sec. 466, is iiou-bailable. 
It was unfortunate that the " Sessions 
Judge applied sec. 466 against the Peti- 
tioner in the way he has done, as it gives 
colour to the suggestion made at the Bar 
that it was purposely used to deprive 
the Petitioner of the right of bail. 

We regret to observe that in dealing 
with this matter the Sessions Judge does 
not seem to have maintained a judicial 
balance of mind. 

^ For these reasons we think that his 
order must be set aside, and we set it 
aside accordingly. 

H. P. C. made abeoiute. 

[CRIMINAL RE VISIONAL JURISDICTION.] 

Rbv. No. 215 of 1901. 

Mohim Chundbr 
Ameer Ali, J. Mozumuar, Peti- 
Pratt, J. tioner, 

1901. V. 

17, April. The Kino-Emperor, 

, Opposite Party. 

Criminal Procedure Code {Act V of 1898), 
eecs. 195, 477--- Bail, order for, before commit- 
ment— Preliminary enquiry -—Charge, fram- 
ing of, if absolutely necessary — Jurisdiction — 
Penal Code {Act XLV of 1860), sec. 198-- 
False evidence, giving of. 

Sec. 477 of the Code of Crimtnai Pro- 
cedure contemplates that time should be a 
charge upon which the commitment is 
based ; in other wbrds, the person accused 
of having committed the offence should 
know the specific nature of the accusation 
ctgainst him so as to be able to answer it. 

Where an order was made directing a 
^t»ess to ^ve bail be/ore a Court of 


Session, and to appear when called upon 
before such Court to answer charges under* 
sec. 19S, 1. P. Code, without any refer- 
ence to the specific false statements alleged 
to have been made by the witness in the 
course of a judicial proceeding, it was held 
that the order could not be regarded as a 
commitment under stc. 477, Cr. P. Code, 

Such an order is not wari*anted by law 
andjs Without jurisdiction. 

.This was a rule issued on the 1 2th of 
March 1901, against the order of the 
Sessions Judge of Noakhali, dated the 
16th of February 1901. 

The rule was in the following terms : — 

Let a rule issue on the Magistrate of 
the District to show cause why the order 
of the Sessions J udgd of Noakhali made 
on the 16th February last requiring the 
Petitioner to give bail of Rs. 300 to 4 * 
'appear when called upon before the 
Court of Session to answer charges under 
sec, 193, 1. P. C., should not be set aside 
on the ground, firstly, that’ it is wholly 
irregular and made without jurisdiction, 
and, secondly, that no opportunity was 
given to the accused to read over his 
deposition, nor was any charge framed, 
against him so as to enable him to know 
the nature of his offence, nor any enquiry 
made as required by fyoo. 477 of the Code 
of Criminal Procedure or why such other 
order should not be made as to this 
Court may seem fit and proper : and 
let the record and proceedings connected 
with this matter be sent for. 

Pending the hearing of the rule ali 
further proceedings will be stayed. 

The facts of the case were as fol- 
lows : — 

The Petitioner, a suspended head con- 
stable of Police, was a, witness % the 
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defence in the case of Empress v, Sadak 
Ali and others in the Court of tho 
Sessions Judge of Noakhali. 

He was examined before A. P. Pennell, 
Esq., Sessions Judge of Noakhali, on the 
21sb January 1901, 

On the 16th February 1901, the day 
after the judgment in the case of Empress 
V. Sadak Ali and others was delivered, 
the Sessions Judge of Noakhali reco'ried 
an oi*d0r by which the Petitioner was 
committed to the Court of Session to 
take his trial for offences under see. 1 9.% 
I. P. C. 

Before the order of commitment of 
the Petitioner to the Court of Session, 
was passed, no " proceedings against him 
were drawn up in \hich the reasons of 
his having committed offences under sec. 
193, I. P. C., were set forth ; nor was 
any formal charge drawn up against him 
and the Petitioner was not required to 
give in his list of witnesses he wished to 
summon to give evidence on his trial. 

Mr, C, M. Das and Babn Svrendra 
Kath Ouha for the Petitioner. ‘ 

The JcnoMiCNT op the Court was as 
follows ; — 

This rule arises out of the case which 
we disposed of t^^^day, in which three 
people were conducted ‘under sec. 302 
of the Tndain Penal Code by the Sessions 
Judge of Noakhali. 

The Petitioner, Mohim Chunder Mozutxi' 
dar, who w^as the Court bead constable 
and prepared a map of the locality, was 
cited as a witness for the defence. On 
the day following the conclusion of the 
case, namely, the 16th February, the 
Sessions Judge recorded an order against 
the Petitioner in the following terms : — ‘ 


“Th^ witnesses Krista Chunder Bhadra 
and Mohim Chunder Mozumdar are 
Police head constables. It is necessary 
in my opinion that they should be com- 
mitted to the Sessions, but as 1 am about 
to take proceedings in the capacity of 
a committing Judge against Mr. Eeily, 
and their case is mixed up with his, it 
ipay perhaps be desirable that I should 
not try them myself. It is also highly 
probable that an Additional Sessions 
Judge will be sent here before long. It 
is therefore ordered that these two 
witnesses do give bail of Rs. 3>/‘0 each 
to appear when called upon before the 
Court of Session • to answer charges 
under sec. 193, I. P. C.*’ 

This is hardly a commitment under 
sec. 477 of the Code of Criminal Proce- 
dure, which requires, as we read it, that 
when an offence referred ‘to in sec. 19() 
is committed before a Court of Session 
or is brought to its notice in the course 
of a judicial proceeding, that Court may 
commit the case to itself and try the 
same, or admit the accused to bail, and 
try the case upon its own charge. If 
any Offence was committed by the Peti- 
tioner before the Sessions Judge, the 
matter would, no doubt, fall under sec. 
477, but the section contemplates that 
there should be a charge upon which the 
commitment is based, in other words, the 
person accused of having committed’ the 
offence should know the specific nature 

. I*. 

of the accusation agaii^st him so to 
be able to answer it. In the order under, 
consideration there is not the slightest 
reference to what the offehce alleg^ to 
hate been committed by the 
is, or what the specific false stateitiients 
are for which he m 'to ‘ tried/' ^ 4 
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order ie etHiblutely vague and iudefinjlj^. 
It i^uires him to give bail to appear 
when called upon beforg the Court of 
Session to answer charges under sec, 193. 
We have referred to the judgment in 
the case itself to see whether there is 
any indicatioiMhere of the specific false 
slatements alleged to have been made by 
Mohim Ohuuder, but we failed to dis- 
cover any. 

We think that the whole proceeding is 
bad in law and made without jurisdic- 
tion ; and we accordingly set it aside. 

H. P, C. Side made absolute. 


Biswa Nath Chari p, Bani Kant 
Dutta (8) approved of. 

This was a reference to a Full Bench 
made by Sir Francis Maclean, 0. J., and 
Banerjee, J., on the 14th of August 1900, 
in appeal from original decree, No. 14 
of 1899. 

The facts of the case Appear from the 
•following order of reference 

In Ihis appeal, which arises out of a 
suit for partition and which was prefer- 
red after the final decree in the suit was 
passed by the Court below, the Appel- 
lant seeks to impugn the propriety^ of 


[FULL BENCH REFERENCE] 

In Appeal prom Original Dbcrbb 
No. 14 OF 1899. * 

Maclean, C. J. Khadbm Hossbin, 
pRiNSBP, J. Defendant No. 1, 

Banerjee, J, WVppellant, 

Amber Ali, J. v. 

Eampini, j. Emdad Hossbin, 

1901. Plaintiff, Respondent, 

Heard, and 

12, February. Apipunnbssa Bibi and 

J udgment, others, Defendants, 

20, March. Respondents. 

Partition suit — PTeliniinarif decree — Final 
decree — Appeal — Sight to question prelimi* 
nary decree in appeal from fmal decree. 

Held — By the Full Bench (Maolban, 
C. J., and Rampini, J., dissenting), that in 
an appeal against the final decree m^a 
partition suit it is open to the Appellant 
to qmUion the correctness of the prelimi- 
nary order or decree for partition when no 
preferred againet such order 
yd^n the time allowed by law, 

4 jj| , 

BoxiOBAM Dby V, Ram Chundra Dky (7) 


the preliminary order or decree for parti- 
tion though he did not prefer any 
eeparato appeal against that order. The 
learned vakil for tho IKespondents con- 
tends that it is not competent for tho 
Appellant to do so, as the preliminary 
or^er for partition was, as has been held 
by a Full Bench of this Court in Dulhin 
Golab Koer v, Sadha DulaH Koer (1), a 
decree^ within the meaning of sec. 2, 
C. P.'C., and was therefore appealable, 
and no *appoal having been preferred 
against it within the time allowed by 
law, it is become "final and oonolusite \ 
and in support of this contention, the 
case of Boloram Dey v. Sam Chandra 
Bey {7) is cited. The^Jearnod vakil for 
tho Appellant, on the other hend, arguek 
that though the preliminary decree for 
partition was appealable, and no appeal 
was preferred against it, that doee not 
preclude him from questioning its correct- 
ness when be has appealed against the 
final decree in the case ; in support pt 
this argument the case of Biewa Nath 

(1) 1. L. B. 19 Cal ,468 (1892). 

(7) B. 28 Cal 279 (X895). 


(7) I. L. B. 23 Cal 279 (1895), 


<8) L L. B, 28 Cal 406 (1896). 
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Chahi V. Bani Kant Dutta (8) is relied 
tipon. These two cases, which are both in 
point, being in conflict with one another, 
we submit for the decision of the Full 
Bench the following question : — 

“ Whether in an appeal against the 
final decree in a partition suit it is open 
to the Appellant to c|ue«tioa the correct- 
ness of the preliminary order or decree 
for parti tioir ^heu no appeal W{j.s pre* 
ferred against such order within the 
time allowed by law.” . * 

Babu Uari Charan Sarhhel for the 
Appellant. 

Bahi Uma Kali Mukerje^ for Jtouluie 
Mahonied Yusuf for the Respondent. 

The Judgment of the Court was as 
follows : — 

Maclean, C. J. — The question sub- 
mitted for our decision is ‘‘ whether in 
an appeal against the final decree in a 
partition suit it is open to the Appellant 
to question the correctness of the preli- 
minary ordej or decree for partitioji when 
no appeal was preferred against such 
order within the time allowed law.” 

The first point to consider is whether 
the preliminary order or decree is a 
decree within the moaning of sec. ‘i of v 
the Code of Civil Procedure. The Full 
Bench case oi^JOulhin Golab Kom' v. 
liadka Dulari Koer (1) is a distinct au- 
thority to the effect that such an order 
is a decree within sec. 2, and this view is 
clearly supported by the recent case of ^ 
Raja Bhup Indar Bahadur Singh v. 
Bejai Bahadur Singh (2) before the 
Judicial Committee of the Privy Council 

(1) I. L.3{. IP ChI, 463 (1892). 

(2) 0 C. W. N. 52 : s. c. L. U. 27 , 

1. A. 200 (1900;. 

(H) 1. b, n, 23 Oah 40G (1896). 


in which judgment was gi}ien on the 
^Ist July 1900. There it waA held th,at 
an order upon an issue, For, what 
period arc mesne profits recoverable ” 
was final and not interlocutory, ‘ that it 
was a decree within the definition of 
sec. 2 of the Code an<J^ consequently 
appealable under sec. 540. Their Lord- 
ships then say Treating the question 
as if it were whetlier the order under 
consideration is final or interlocutory in 
its nature, and testing it by the ordinary 
principles applicable to such questions 
their Lordships think not only that the 
High Court are right in the particular 
circumstances of the case, but that there 
is not any need to rely upon the accident 
that the District J udge took tlie conve- 
nient course of trying the liability to 
account in a separate issue and deciding 
it in a separate judgment. His decision 
is a final one in its essence and would be 
BO equally whether it stood alone or was 
combined with decisions on other points. 
It resembles in principle a decree for 
account made at the hearing of a cause 
which is final against the party denying 
liability to account and is appealable ; 
though it is also in another way inter- 
locutory and may result in the exonera- 
tion of the accounting party or even in 
the award of a balance in his favour. 
And it can make no difterence in point 
of^prinoiple whether the decision be in 
favour of or against the liability to 
account. It is equally final in its effect 
and as such equally open to appeaL” If 
a decree adjudicating upon the quei^on 
of liability to account be final, a - decriere 
in a partition suit, which c<Jn^pletlbly 
determines the shares of the parties 
must equally be so. it is clear then that 
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the prelimUiary order here was a decree 
appealable and final as opposed to being 
interlocntory in its nature, I am not 
dealing with the question whether a 
statement in a judgment as to the rights 
of the parties where no formal decree has 
been drawn up and where the declaration 
of such rights has not been embodied in 
a formal decree, is ^ decree within the 
meaning of the Code, That point is not 
now before us. I would only add for 
the guidance of Judges in the mofussiJ, 
that, in my opinion, preliminary orders 
in partition suits and in suits for account, 
if they declare the rig] its of the parties 
either as to their shares ^of the property 
to be partitioned or as to liability to ac- 
count, ought to be drawn up formally as 
decrees fn compliance with sec, '20G. 

But now arises the question submitted 
to US and upon this yicro are the two 
conflicting decisions mentioned in the 
reference. 

* Neither party suggests that the case 
is within sec. 591, which appears to me 
to have codifled iu a statutory form the 
principles involved in the Privy Council 
cases of Mohfuhur v. 2^/ie Bmgol 

Government (3), Forhas v, Avieeroonissa 
Begum (4) and Sheonath v. Bmmmth (5)'?* 
The question is whether the principle 
of these cases apply to a final order, an 
order which finally decides the rights of 
the parties as to the shares to which they 
are entitled, aiid which is appealable. In 
Moheehur Sing v. The Bengal Govei^nnient 

(3) their Lordships said — the point 
beipg whether it was open to* the Appel- 
lant to impugn the regularity of certain 

(3) 7 M, I. A, 283 (1859). 

(4) 10 M. I. A, 340 (1865), 

; : (5) lOM. I. A. 413 (1865). 


proceedings to grant a revie\v-^“ WV are 
of opinion that this objection cannot be 
sustained. We are not aware of any 
law or regulation prevailing in India 
uHiich renders it imperative upon the 
suitor to appeal from every interlocutory 
■order by which he may conceive himself 
aggrieved, under the penalty, if he does 
not so do, of forfeiting for ever the 
'benefit^ of the oonsiderfition of the Appel- 
late Court. No authority or precedent 
has been cited in support of such a 
proposition, and we cannot conceive that 
anything would be more detrimental to 
tho.expeditious administration of justice 
than tlie establishment of a rule which 
would impose upon the suitor the neces- 
sity of so appealing ; ^whereby on the 
one hand he might be harassed with 
endless expense and delay, and on the 
other inflict upon his opponent similar 
calamities. We believe there have been 
very tnany cases before this tribunal in 
which their Lordships have deemed it to 
be their duty to correct erroneous inter- 
locutory orders, though not brought 
under their consideration untii the whole 
cause had been decided and brought 
hither by appeal for adjudication,” The 
same opinion was entertained by their 
Lordships in the cases of Forhee v, 
Ameerooniesa Begum (4)»^nd Sheonath v, 
Eamnath (5) and again In S^uth MaJehun 
Lai V. Srec Kishan Singh (G). But as 
I read these judgments they were all 
eases of interlocutory as opposed to final 
orders and the question now before us is 
whether the same principle applies to the 
case of a decree which is final in its 

(4) 10 M. 1. A. 340 (1865). 

(5) 10 M. 1. A. 413 (1805). 

(6) 12 M. I. A. 157 (1868). 
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eaaenc© and effect. In all these cases 
the orders are referred to as interlocu- 
tory orders. Tf they were intended to 
apply to fn\a1 as well as to interlocutory 
oi'dors then the present ease is coverdH 
by their authority, by which we are 
bound. But as 1 have said I do not so * 
read these cases. 

It is said that see. *J9G indicates that 
there can be m>ly one decree in a. parti- . 
tion suit, and that decree after the Com- 
missioner’s report : but tliis argument 
is inconsistent with, and cannot be recon- 
ciled with the view that the first order 
which declares the shares of the parties 
is a final and not an interlocutory decree. 
The Code affords \is but little direct 
assistance on th^ point, but upon the 
best consideratiofi which, looking to the 
Code, to principle and to the authorities, 

I can give to the case, I am of opinion, 
when there is in a particular suit a decree 
declaratory of the rights of tlie parties, 
a decree jyhich is, in point of law, final as 
regards those rights, and also appealable, 
and the time allowed for appealing has 
expired, th»fc decree cannot be challenged 
upon an appeal from a subsequent 
decree in the suit, say, the decree con- 
firming or dealing with the Commis- 
sioner’s report. To hold otherwise would 
be to extend the fime for appealing to an 
indefinite period, contrary to the period 
of limitation defined by the legislature. 
The inconvenience and costs to the 
parties of the opposite view is manifest. 
All the expense incident to a partition 
by metes and bounds, of the Commis- 
sioner’s report and^so forth,-* -proceedings 
which might occupy years, — would be 
thrown away, and though, no doubt, 
such useless expenditure might in some 
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cases be met by special pyov^ipu as to 
payment of costs by those who' . ^ 
caused it, such compensation in lEoany 
cases might p^ve inadequate, for costs 
are not always recoverable. I can find 
nothing in the Code nor in principle 
which imposes upon me t^e necessity of 
arriving at such a cr)n elusion, and I 
therefore, prefer to ^rrive at one which 
appears to me to be consistent with con- 
venience, as opposed to one which is 
calculated to produce endless delay and 
grave and unnecessary expense. 

In my opinion the question otight to 
be answered in the negative and the case 
with this expression of opinion returned 
to the Division Bench for ultimate deci- 
sion, the costs of the reference to abide 
the result. 

PuTNSBP, J. — In this suit which is for 
a partition by mqjtes and bounds amqngst 
certain co-sharers in a certain property 
the Subordinate Judge, by his order 
of the 23rd July 1898, found that the 
parties to the suit, including the persons 
made on that date parties to the suit, 
had certain shares, and he accordingly" 
directed a Commissioner to be appointed 
for the purpose of making a partition 
Ikmongst the parties in those speoific,^ 
shares. There was no appeal filed 
against that order such as the law per- 
mits. A final decree has now been 
passed and the question referred to a 
Full Bench is: — “Whether in an appeal 
against the final dec|ee in a partition 
suit, it is open to the Appellant to qttei^ 
tion the cometness of the preUtnin^y 
order or decree for partition when no 
appeal w’^as preferred against suol^ Order 
within the time allowed by 1ft Wik”’ This 
reference is u^ade because there ate two 
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Obntradictory decisions on this point, a 
'Division Bench of |)his Court having held, 
in the case of Boloram Dey v. Ram 
Chiiidra Dey (T) that no appeal having 
been made against the preliminary order, 
it was barred by the operation of the law 
of limitation and, on the other hand, an- 
other Division Bench of this Court having 

held, in the case of Bimm Nath Chahi 

# •* 
V. Bani Kant D%dt (8) the judgment 

being delivered within a few months of 
the judgment in the first case and before 
it had been reported, that it was coni- 
petftt to an appellant, in appeal against 
the final decree, to reopen the entire 
case. The first cai^e, I may mention, 
was a suit for partition and, therefore, 
on all fours with the case now before 
us. The second case Avas a suit for 
dissolution of partnership and an account 
in which the Court of first instance 
overruled 'the objection of one of the 
Defendants and found that the Plain- 
tiff was a partner and entitled to an 
account. The Defendant, however, did 
not appeal against that order until after 
a final decree on accounts taken. The 
same principle is however involved in 
both cases. ^ 

The law gives the right of appeal 
(certain cases being excepted) from the 
decrees of the Courts exercising Original 
Jurisdiction to the Courts authorised to 
hear appeals from the decisions of those 
Courts (sec. 540, 0. C. P inasmuch 
as a decree has been defined to mean 
the formal expression of an adjudication 
up^any right claimed or any defence 
:s^t np in a Civil Court when such 
adjudication, so far as regards the Court 

' • (7) I. b. R. 23 Cal 279 (189.5)^ 

: (8) i U B, 23 Cal. 406. (1890). 


expressing it, decides the suit or appeal, 
it has been held that an appeal lies from 
an order declaring the rights of parties 
to certain^ shares in a suit for partition 
by metes and bounds and also against 
an order declaring that certain parties 
are partners in a suit for dissolution of 
partnership and an account before the 
actual decree in the suit has been passed. 

* There was much xmcertainty in this 
respect, but the matter has at last been 
finally settled, so far as this Court is 
concerned, by the judgment of the Full 
Bench in the case of Dtdhin Oolah Koer 
V. Radna Dulari Koer (1) and their 
Lordships of the Priyy Council have also 
finally set this matter at rest by their 
judgments in more^than one reported 
ease. These oases, it may be observed, 
commence from the case of Moheshtir Sing 
• V. The Bengal Government (3), decided in 
1859, the last case on the subject being 
Saiyhd Muzhar bouein v. Bodha Bihi (9), 
decided in 1894. So far as regards the 
right of appeal, the law is now settled. 
Tlie ^question raised on this reference, 
however, is whether, the right of 
appeal existing and no appeal having 
been made, it is competent to a party 
in the suit to appeal against the final 
decree on the wl»ole case, as if he 
had no such right of*appeal at an inter- 
mediate stage. I may obserA^e that 
though, by reason of tlie definition of a 
decree this right is given, a decree, as 
explained in sec. 206 and the following 
sections of the Code, clearly means the 
final decree in the suit, for, under see* 
206, it ia stated that the decree shall 

(1) I. L. IX. 19 Cal. 46S (1892), 

(3) 7 M. 1. A. 283 (1859). 

(9) I. L. R, 17 All, 112 (1894), 
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mt oiib tlic particulars of the claim lu 
the suit and shall specify the relief 
granted or other determination of the 

O 

suit. From this, I have al^ys under- 
stood (and this has been the practice 
of our Courts) that, not^irithstanding the 
definition of the expression * decree ’ first 
given in the Act of 1879, in amendment 
of the then existing Code of Civil Pro- 
cedure, a decree • within the terms. of 
sec. 200 means the final decree in the 
suit and that it is such a decree which 
IS contemplated in giving a right of 
appeal under sec. 540. There is only 
one decree within the terms of Chapter 
XVll in the suit and that is the final 
decree. Any order pj^ssod in the course 
of the trial of a ^uit, though it may, 
in some respects, be an adjudication of 
the rights of the parties, if it does not 
finally dispose of the suit, is not a decree . 
within the terms of that chapter be- 
cause with an; othei findings already 
arrived at ^ in the suit, it must be 
embodied in the decree drawn iiji in 
accordance with sec. 200, 

The terms of sec. 390 aie albO signi- 
ficant in connection with the matter 
now under consideration That section 
provides that the Court, after ascertain- 
ing the several parties inlerestotl in tlie 
property and their Several rights therein, 
may issue a commission to such persons 
as it thinks fit to make a partition 
according to such rights, and it further 
provides that, on consideration of the 
Commissioners report and any objections 
thereto, the Court shall either quash the 
same and issue a new comfiiission or 
pash a den^ee in accordance therewith. 
That decree is the decree within the 
terms of sec 200 and, in iny opi 


nion, it is also the decree within the 
terme of sec. 540. ^There is no provi- 
sion of the law taking away a right ol 
appeal on the entire case when such a 
decree has been passed. 

In the same manner, in an adminis- 
tration suit, sec. 213 declares that the 
Court, before making a decree, shall 
order such accounts and inquiries to be 
taken and made, and give such other 
directions, as it thinks fit and, under 
sec. 394, the Court may issue a commis- 
sion to any person directing him to 
make such examination or adjiistilfent 
of accounts as it may consider to be 
necessary . So also, in a suit for disso- 
lution of partnership, sec. 215 declares 
that the Court, before making its decree 
may pass an order fixing the day on 
which the partnership shall stand dis- 
solved and directing such accounts to be 
taken and other acts to be done as it 
thinks fit Now', it w'ould bo impossible 
for a Court to declare accounts to be 
taken unless it had previously found 
that the parlies were partners and, as 
such, ^entitled to receive or bound to 
render accounts. Similarly, sec. 215A 
declares that ** when a sujyt is for an 
account of pecuniary transactions be- 
tween a principal and agent and in all ^ 
other suits not hereinbefore provided for, 
where it is necessary, in order to ascer- 
tain th^ amount of money due to or from 
any party, t|fat an account should be 
taken the Court shall, before making 
its decree^ pass^ an order directing such 
accounts to be taken as it thiuk#IRt.^‘' 
Now, in such a suit, it may happen tod 
constantly dt^es happen that a party denies 
his liaj)ility to account and, if an ♦order 
be passed against him, although ho 
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may have the right of appeal ' because 
the order is within the definition of a 
decree, still no decree is passed until 
an account has been taken showing the 
amount due to the Plaint] th These 
matters were all fully considered in the 
case of Biswa Nath Chaki v. Bant 
Kant Bxitia (8) by a Bench consisting 
of myself and Mr. Justice Hill and we 
also considered several judgments of the 
Privy Council referred to in our judg- 
ment bearing on this point, as well as 
the rules laid down in several well-known 
treatises on the interpretation of statutes. 
No authority has been shown to lis for 
a contrary view except the judgment in 
the case of Boloram Dey v. Ram 
Chundra Dey (7). In that case, the 
authorities on which we relied were not 
referred to or considered. The argumen- 
turn ah inconvenienti however, been 
pressed upon us on the ground that it 
is not reasonable to require a party to 
go to the expense of an enquiry into 
accounts or to settle a parti tion^ by 
metes and bounds when it was open to 
him to stop that inquiry and the expense 
consequent thereon by a^sertii?g his 
rights, if he still maintained that he had 
them, by exercise of the right of appeal 
given him under the law. It seems to 
me that instances may be given whore 
a party may reasonably abstain from 
exercise of this right di appeal without 
any pr’ospect of putting his adversary to 
such an expense and, at the same time, 
merve to himself the right of appeal, 
once for all, instead of delaying the 
proceedings and appealing on two separate 
l^easious and it may be added, that this 

' (7) 1. b. U. 23 Cal. 279 (1895). 

. (8) I. L. R, 23 Cal. 406 (1896). 
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very objection was considered by Hill, 
J., and myself in the case before us, for 
we pointed out that, on appeal against 
the final decree, a party who had not 
exercised his right of appeal against the 
intermediate finding or decree against 
him, “ wn)yld certainly sufVer in costs 
in consequence of his having without 
objection allowed the subsequent pro- 
ceedings to take pbice and, as an 
authority for this, we referred to the 
concluding remarks of their Lordsliips of 
the Privy Couftoil in the ease c»f Forbes v. 
Ameeroonma Begum (4). Their Lordships 
there stated^' considering that the Appel- 
lant 'hiight have appealed against the 
order and that his gpnduct in the subse- 
quent proceedings in the Court below 
had not been satTsfaotory, that they 
“ are not disposed to recommend that 
, he should have costs in those proceed- 
ings against the oppo.site party There 
w^ould, therefore, be protection in such 
a case to the Respondent H, however, 
the position be considered in another 
point of view, it does not seem altogether 
unreasonable to grant the right of appeal 
on the whole case. By the exercise of 
his right of appeal against what J may 
term the intermediate decree, the pro- 
ceedings in the suit would be prolonged, 
if that appeal werf unsuccessful and, 
if ho had good grounds to appeal against 
the final decree, the Appellant would be 
put to the expense of two appeals. But 
if there was "only one appeal on the 
whole case, it would be dealt with by 
the Appellate Court once for all, while, 
if the Appellant succeeded on the point 
decided by the intermediate decree, he 
might, as f have already pointed out, 

(4) 10 M. L A,. 340, »oe at p. 361 (1865). 
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Jsafler in costs because he had allowed 
proceedings to be hold which he might 
have prevented if he had exercised his 
right of appeal at ouce against the inter- 
mediate decree. In my opinion, it would 
not be right or proper to allow the 
argufiuntum ah inconvenient^^ to prevail 
against the terms of the law as expressed 
in the sections of the Code of Civil 
Procedure to which I have .referred^ and 
1 would add that it would be very in- 
jurious to litigants if the practice of 
the Courts which has recognized this 
right of appeal were su<|denly altered 
so as to deprive them of a right which 
they have been led to believe existed and 
which they intended 4o exercise. 

For these reasoi^ 1 am of opinion 
tliat the case of Bima Nath Chaki v. 
Bani Kant Dutta (8) is rightly* decided 
and .1 would answer the question referred' 
to us in the affirmative. 

Banerjbe, J.—The question referred 
to us for <determination in this case is, 
whether in an appeal against "the final 
decree in a partition suit, it is open to 
the Appellant to question tlie correctness 
of the preliminary order or decree for 
partition, when no appeal was preferred 
against such order within the time al- 
lowed by law. 

There is no provision in the Code of 
Civil Procedure or in any other enact- 
ment bearing directly upon this question. 
It is argued for the Appellant that as 
the final decree for partition incorporates 
with it the preliihinary order or decree, 
and is based upon that order im appealing 
against the final decree, the* Appellant 
is entitled to question the correctness, 
as well, of the actual allotments made, 

I* h U. 23 Cal, 400 (1806). 


as of the determination of shares upoDi 
which the allotments are based* Jt 
IS further argued that the Appellant 
had this right under the old law, as 
is clear from the oases of Moheshur 
Smg v. The Bengal Government (3), Forbes 
V, Ameeroonissa (4) and Shah Makhun 
Lai v. Sree Kishan Singh (6), and there 
being no express provision in the present 
law taking away that right, it cannot be 
held to be taken away by]| any implica- 
tion arising from the definition of the 
term decree in sec, 2 of the Code of Civil 
Procedure, or from the provisions of 
sec. 691 of the Code. And the case of 
Biswa Nath Chaki* v. Bani Kant Dutta 
(8), which gave effect to Considerations 
like the foregoing, is relied upon in sup- 
port of the Appellants argument. 

On the other hand, it is argued for the 
Respondent that, as'^the preliminary order 
issuing a commission after ascertaining 
the several rights of the parties inter- 
ested in the property to be partitioned 
as tontemplated by sec. 396 of the Code 
is a decree within the definition of the 
term sec. 2, and is appealable as such 
under sec. 540, as has been held by a 
Full Bench of this Court in Dulhin Oolab 
Koer V, Badha BtUari Koer (1), if it is 
not appealed against within the time 
allowed by law, it becomes final and 
conclusive, and its correctness cannot be 
questioned in the appeal against the final 
decree. It is further argued that as 
secs. 591 and 629 of the Code expressly*, 
provide that certain orders may be either / 
appealed against immediately, or taken 

(1) 1. L. R. 19 Cal. 46S (1892), 

(3) ^7 M. 1. A. 283 (1869), 

(4) 10 M. 1. A. 310 (1865), . 

(6) 12 M ]. A. 167 (1868). 

(8) L L K 23 Cdl 406 (1898), 
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exception to in the appeal against the 
final|[j^cree) the natural inference is, that 
if the liegislature intended to leave an 
order coming within the definition of a 
decree similarly open to question in the 
appeal against the final decree, it would 
have expressly said so. Moreover • it is 
urged that the opposite view would lead 
to most inconvenient results. Thus a 
preliminary decree for making a partition 
or for taking accoimts may he carried out 
by an investigation extending over a long 
time and entailing tnil'ch expense ; and 
if it be open to any party to question the 
correctness of the preliminary decree in 
an appeal against the fyial decree, the 
time and trouble taken, aiid the expense 
incurred, in carrying out the preliminary 
decree, will go for nothing. As for the 
cases cited on the other side, it is said 
that they were decided* under the old 
law, and that as that law has been 
altered by the introduction of a more 
comprehensive definition of the term 
decree, those cases do^ not govern any 
case under the present law, except so far 
as that law has embodied the principle 
laid down by them in secs. 591 and 629 
of the Code of Civil Procedure. These 
reasons which arc no doubt entitled 
to careful consideration ; and it is for 
reasons such as these, that It was^eld 
in the case of Boloram D^y v. Ram 
Chirndf^ Dey (7), that the correctness t>f 
a preliuiinary decree for partition, which 
hes, not been appealed against within 
th^ time allowed by law, oadinot be 
in an. appeal from the final 



considering the arguments on 
am of opinion that the view 

b L. R. 23 Cal. 279(1895). 


WRKKLY NOT|?8; 

contended for by the learned vakil for 
the Appellant is correct. 

In appealing against the final decree 
in a partition suit, the Appellant must 
bo deemed to have the right of appealing 
on the whole case, notwithstanding that 
he might have appealed against the 
preliminary decree dealing with a part of 
the case, namely, the part relating to the 
determination of the shares t>f the parties, 
^Tliat right has not been taken away by 
any express provision of the Code ; nor, 
in my opinion, has it been taken away by 
necessary or suffi|fent implication arising 
^rom secs. 591 and G29 of the Code, l^or 
is it sufljoient to say that the cases of 
Forbes v. Ameeroonism (4) and Sliah 
Makhnn Lai v. Sree Kish^n Singh (6) arc 
distinguishable from th^ present case by 
reason of their being%ecide(i under the 
old law, because the order, the correctness 
of which was held to be open to question 
in the appeal against the final decree in 
each of those cases, was held by their 
Lordships of the Privy Coinicil to be 
appealable, just as much as the prelimi- 
nary order or decree in a partition suit 
is under the present Code. Jn the last- 
mentioned case, it was said : — ** Their 
Lordships think that the question as to 
the interest is open in this appeal though 
the Idaintitr might have appealed, and 
did liot, from the interlocutory decree 
on the point,’’ It is true that the orders 
in cjuestioif in l>oth the two cases cited 
above we?® itJterio<uitory otders or decrees, 
in the senBo that they did not dispose of 
the cases ; but so is the preliminary 
decree in a partition siiit an interlocutory 
decree as it does not completely dispose 

(4) 10 M. T. A. 340 (1865). 

(6) 12 M. I. A. 157 088S), 
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of the case* That is clear from sec: 306 
of the Code. Tlie principle upon which 
the liespondent’s contention is mainly 
based, is that where a preliminary order 
in a case is appealable as a decree, and 
is not appealed against within the time 
allowed by law, its correctness cannot be 
questioned in an appeal from the final 
decree in the case. But that principle 
is nowhere affirmed in the Codej and*it 
is expressly denied in the passage quoted 
above from the judgment of thb Privy 
Council in Shah Mahhun Lai v. Sree 
Kishan Singh (C). 

The argument bas^ upon consider^ 
tions of convenience noticed above, is no 
doubt the strongest argument in favour 
of the Respondent’s view. But when that 
view is opposed to the decision of the 
Privy Council iift the two cases cited 
above, which wo are bound to follow, f 
am unable to adopt it as correct. 

I should add that the argument based 
upon ^considerations of convenience is 
not altogether without an answer ; nor 
are the considerations of convenience 
all in favour of the Respondent’s view. 
If by reason of a party successfully 
impugning the correctness of the pre- 
liminary decree for partition in an appeal 
from the final decree the partition pro- 
ceedings have be commenced de novo^ 
the Court may compensate all the other 
parties by making the Appellant bear 
the costs that are thrown away. On the 
other hand, if’ it be held that the law 
renders imperative on every party to 
appeal from a preliminary decree by 
which he may conceive himself aggrieved, 
under the penalty, if he does not m 
appeal, of forfeiting for ever the benefit 

(6) 12 M. L A. ]r>7 (1G68). 


of the eousidoration of the Appellate 
Court, there will follow many^ more 
appeals fron» preliminary decrees than 
would otherwise be the case. It is easy, 
moreover, to imagine cases in which, if 
a party is under no such imperative 
necessity of immediately appealing against 
a preliminary decree and can safely wait 
to see what the final decree may be, he 
may, notwithstanding that he might 
have felt somewhat aggrieved by the 
preliminary decree, in the end find little 
reason to complain of the final deprec. 
Thus, against the preliminary decree in 
a partition suit, a party may have a 
slight objection as to the extent of the 
shares ; or againhi t\ similar decree in a 
suit for account, he may have a slight 
objection as to the period over which th(> 
account is to extend ; but when the 
final decree made, he may not have 
reason to complain, having regard to the 
nature of the allotments made in the 
one case, and to the amount decreed in 
the other ; and so eventually no appeal 
may be preferred against the final decree, 
and tlius time and trouble may be saved. 

Eor the foregoing reasons, 1 would 
respectfully dissent from the view taken 
in the case of Soloram Dep v. Ma^ 
Chundra Dey (7), and agreeing with the 
decision in the case of BiswaNath Chahi 
V. Bani Kant Dutta (8) T would answer 
the question referred to the Pull Bench 
in the affirmative. 

Amkrr At 4, if. — T am also of opinion 
that the case of Biswa Nath v. 

Bani Kant Dutta (8) was rightly decided 
and that the question referred^ to m 
should be answered in the affirmative^ 

• ** 

(7) 1. L K. 23 Oftl 279 (ISW). 

(8) I. h ». 23 Ca). 406 n890>. 
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As I ag;ree with the rcasous ^iven by 
Prinsep ^ud Banorjee, JJ., for arriving 
at this conclusion, T do not think it 
necessary to go over the same ground. 
1 would only add that although under 
sec, 2 of the Civil Procedure Code, as 
interpreted by the Full Bench in the 
case of Dulkin (Jolab Kotr v, Jtadha 
Dulari Koer (1), certain orders made 
in the course of a suit are appealable, 
there is nothing to show that the Legis- 
lature has taken away the right to 
question, upon an appeal from the main 
and final decree, the propriety of such 
orders if they are not appealed against 
separately within a certain* time. 

In suits for partition, administration, 

* dissolution of partnership, <fec., the de* 
claratory orders are made in the first 
instance with the object of forming a 
basis for further proceed iug, 8uch 
orders are by no ineanij of a defmitivc 
ebaraefer , in praelice l-lioy a.rc uft( 3 n 
uiodifi-»d by tlie Court upon aiqfiication 
by the parties. It would be inexpedient 
in my opinion to embody such orders 
in formal decrees or to compel parties 
to appeal therefrom whether they wish 
or not. In many cases the objection 
to 'the declaratory order disappears in 
the final decree. 

Bampini, J. — 1 agree in the judgnfent 
of tis Lordship the Chief J ustice. 

It appears to me that if a preliminary 
order or deci-ee for partition in a parti- 
tion suit be a decree, as defined in sec. 2 
of the Civil Procedure Code,* it neces- 
Siiirily follows that it is not open to an 
to question the correctness of 
/this ; decree after he has allowed the 
peWbij bi limitation for appealing against. 

' „ 0) L L. li. VJ Cal. ‘lOo 


such a decree to pass without appealing 
against it. 

In tlio Full Bench case of Dulhin 
Golab Koer v. Radha Dulari Koer (1) 
it has been decided that a preliminary 
order or decree in a partition suit declar- 
ing the specific rights of the parties in 
the properties to be partitioned, is a 
decree, and appealable ay such. The 
question •of the correctness of this deci- 
sion is mot before us, and as it is the 
decision of a Full Bench we are bound 
to follow it. That being so, it appears 
to be certain that the present Appellant 
cannot now be allowed to impugn the 
correctness of the lower Court's decree 
of the 23rd July 1898, as he seeks to do* 

The cases which have 1)een cited to us 
by the Appellant, other than the case of 
Huwa Math Cluihi v. Bani Kant Dutta 
(8), which in my opinion harbeon wrongly 
dcijidcd, arc all oases decided before the 
passing of the present Civil Procedure 
Code, and, the re I ore, do not scorn to mo 
to be relevant to the (picstiou we have 
now to decide. 

I would therefore answer the question 
referred to us in the negative. 


[CIVIL APPELLATE JUllJLSWCTIONO 

Appeal prom Order 
No. 193 OF 1900. 


Banejijee, j. 
Steve^^s, j. 

1901. 

15, February. 


Nilratan KnASNomsn 
and ors., Judgment- 
debtors, Appellants, 


V. 


Ram Rdtton Chaxtebji, 
Decree-holder, 
Respondent. 


Civil rrucedure Code (Act XI V of 188 S) 


(1) 1. L. It. lOCul. 4S3(1892), 
(8) I. L. K, 'S4 Oal. 106 (1876). 
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secs. 57S, Q:iS--EieeQUtmi proceedings^ 
re-opening of---Mistake in calcxdating amount 
J arisdiction. 

Wheic the Court passed an order in an 
execution ease stating that the case had 
been disposed of by reason of both sides 
having represented to the Court that the 
decree had been satisfied : 

" Hold— 27m i an application to allow 
the execution proceedings to he?^ re-opened 
wm maintainable under sec. <^44} C'* C., 

on the ground thu the decree-holder had 
acted under a mistake of calculation in 
fixing the amount that was due, 

Fakahuddin Mahomed Ahsan v. The 
OfI'MciaIj TRWtKB OF Benoal (1) distin- 
guished. 

Where such application was yuade 
by the deoree-holdir referring to both secs, 
^44 (JiiSj C. P* C,f and the first Court 
thought that the latter section was inappli- 
cable and re-opened the ptroceedlngs under 
sec, 244 •* 

' Ileltl — That even if sec, 62S only was 
applicable^ the m'dcr of thefixst Court could 
not^ having regard to sec, 578^ C. P, C ^ be 
Interfered with in appeal, 

WHS an appeal preferred <m the 
28^ of May 1900, against the order of 
L. Palit, Esq., District Judge of Zillah 
Jessore, datefi^ the 29th of March 1900, 
affirming the prder of Babu Debendra 
Lai Sbome, Subordinate Judge of Jessore, 
dated the 12th of August 1899, 

I'he facts of the case appear from the 
judgment, 

Babus Ashuiose Dhur and Rajendra 
Nath Bose for the Appelljj^uts. 

Dr, Rash Bekari Ghose^ Babus Rritanto 
Kumar Bose and Benode Behary Mookerji 
for the llospondeut. 

(1) I. L. It, 10 Cal, 538 (I88i). 


The Judgment of tub OciWT was as 
follows:— ’ 

The question raised in thi6 Oase is 
whether the Courts below were right in 
allowing certain execution proceedings 
to be re-opened after an order had been 
made to the effect that* the case was 
disposed of upon the decree-holder and 
the judgment-debtors representing to the 
Court that the decree had been satisfied, 
the ground upon which the proceedings 
were allowed to bo rc-oj)ened being that 
in intimating to the Court that the 
decree h^ui been satisfied Hhe decree- 
holder had acted under a mistake of 
calculation in fixing the amount that was 
due. 

The decree-holder asked the first Court ^ 
to ro-opeu the matter by an application 
in which be referred to sec, G23 as well 
as to sec. 244 Sl the Code of Civil Proce- 
dure. The first Court held that the 
application as an application for review 
under sec. G23 of the Code could not be 
allowed, because sec. G2^ was inappli- 
cable to the case ; but it held that the 
application ought to be allowed under 
sec. 244. ^ 

On appeal by the judgment-debtor two 
questions were raised before the Wwer 
Appellate Court, first , whetjhci^ the first 
Court was right in entertaining the 
qjpplication under sec. 244, au^, seiegnd^ 
whether on the nicrits the decree-hoMei; 
had made out a case for re-op^iii^ th^ 
proceedings ; and the lower 
Court IvAi answered both these qhlWtiphs 
in the affirmative, It has farther hel^ 
tliat eveu if the proceedings i ispwji iJOt. 
be re-opeued by an order /u|i8er see. 
244, and the proper procediib Was Jgr 
waj' of an application under seo. 
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as tha first Court had granted the appli- 
cation of tlie decree-holder, and as it 
^ae not shown that the irregularity in 
the procedure of the first Court in grant- 
ing it under sec. 24 1 instead of see. (>23, 
bad either affected the merits of the 
Case or the jurisdiction of the Court, 
the order of the first Court could not be 
iaterfere<l with in appeal, having regard 
to the provisions of sec. 578 of the Code 
of Civil Procedure. 

In second appeal it is contended on 
behalf of the judgment debtors that the 
lower Appellate Court \vm wrong in 
holding that the application of the 
decree-holder for re-epening the execution 
j)roccedings could be granted under sec. , 
244 of the Code of Civil Procedure. 

One or two other points were sought 
to be raised in the course of the argu- 
ment by the leunfcd vakil for the Ap-* 
pcllant ; but as they were not taken in 
the memorandum of appeal, and as they 
raised questions of fact upon which the 
findings arrived at by the Coiu^l of Ap- 
peal below must be taken to b(3 conclusive 
we did Ui}l think it right to allow those 
points to be disensseeb 

With regard to the only question that 
could be, * and was, discussed in the case, 
we are of opinion that the lower Appellate 
Court was right in thiukiiig that the 
decree-holder's application could be enter- 
tained under see. 244 of tire *Oode of 
Civil Procedure. That view seems to us 
to be in consonance with reason ; and 
the only aiithorit}'' citc^ in support of 
the contention that the view of the lower 
! AppeHal© Court is wrong, namely, the 
[Hase of Fakaruddin Mahomed Ahean v. 

Official Trmiee of Bengal (1) is a 

^ ^ (1) 1. L. R. 10 Cal. 538 (1884). 


case that is clearly distinguishable from 
the present. There the order, after the 
making of which the Court was Jield 
to have^ become functus officio^ and 
therefore incompetent to entertain any 
application under see. 244, was in the 
nature of a judicial order made in a con- 
tested proceeding. Here, the order, by 
reason of which we are asked to hold 
thiyit the Court bccAme fiinrtus officio^ 
and therefore incompetent to entertain 
the application nnJer sec. 24 J, was not 
in the nature of a judicial order made 
after the adjudication of any contested 
point, but was merely an order stating 
that the ease had been disposed of by 
reason of both sides having represented 
to the Court that, the decree had been 
satisfied. The case before us therefore 
being thus distinguishable frOiu the case 
cited, it becomes unnecessary for us to 
say anything more on this point. 

We think that the additional reason 
which the lower Appellate Court has 
given for affirming the order of the first 
Court, naine^", that based upon sec. 578 
of tlie Code of Civil Procedure, is also 
a good and valid reason. For, according 
to the case cited for the t^ppellants, 
sec. 623 of the Code of Civil Procedure 
was applicable ; ayd if it was applicable, 
and the decree-holder asked the first 
Court to re-open the proceedings both 
under that section and under sec. 244, the 
fact of that Court having granted the 
application under sec. 244 and not under 
sec. 023, for the simple reason that in Its 
opinion sec. 623 was not applicable, 
would only make the order an irregiilar 
order, this irregularity not affecting the 
merits of the case or the jurisdiction 
of the Court, 
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Fot these reasons we think that the 
order of the lower Appellate Court is 
right, and ought to be afl&rtned, and we 
accordingly dismiss the appeal v^h costs. 

We assess the hearing fee at two gold 
mohurs. 

S. G. S. Appeal dUimssei^. 


[CRIMINAL REVISION AL JURISDICTION.] 

Rev. No. 260 of 1901. 

Krista Chandra 

Ambbk Ati, J. BiiADRA, Petitioner, 
Pratt, J. 


190X. 
17, April. 


The King-Kmpbror, 
Opposite Party, 


False evidence^ giving of — Criminal Proce- 
dure Code {Act V of 1898)^ sec, If(7 — Security 
to appear 'when called upm to answer charges 
yet to he framed* 

There is no warrant in late for an 
o'^er by a Sessions Judge directing a 
witness alleged to have given false evidence 
in a judicial proceeding before him to 
give security % appear before him when 
called upon to answer charges yet to be 
framed under sec* 19S of the Indian 
Penal Code* 


This was a rule issued on the 20th of 
March 1901, against the order of the 
Sessions Judge of Noakhali, dated the 
Kith of February 1901t 

The facts of the case are similar to 
those in the case of Mohim Chunder 
Moisumdar reported in 5 C. W. N. 615. 

i/r. C* M. Das and ^ Bahu Sitrendra 
Nath Guha for the Petitioner. 

No one appeared to show cause. 

The Judgment of the Court was as 
follows : — 

We think that the order of the Sessions 
Judge directing the Petitioner to uive 


security to appear when called upon to 
answer charges not yet framed under 
sec. 193 of the Indian Penal Code is 
not warranted by law. 

In setting aside that order we desire 
to state that it will still be open to the 
present Sessions Judge either to sanction 
a prosecution on specihe charges or to 
pr/jceed under sec. 476 of the Criminat 
Procedure Code if he considers it expe- 
dient. We purposely refrain from 
expressing any opinion on the evidence 
given by the Petitioner. 

H. P. C. Btde made absolute* 

[CRIMINAL REVISIONAL JURISDICTION] 

Rev. No. 146 of 1901. 

Ameer Au, J. 1 In the matter of 
Pratt, J. j Umesh Chandra 

1901. f Chakravabti, 

29, March. J Petitioner. 

Criminal Procedure Code (Act V of ISOS)^ 
secs, 477 — CommitnictU to Court of 

Session Jor giving fat sc evidence — Prelimi- 
nary enguiryy if necessary — liessions Jidgc^ 
jurisdiction^ or power of as a Court of Appeal 
to order commitment — Difference in procedure 
between the provisions of secs* Jf76 and 477 — 
Applicability of the sections— Penal Code 
{Act NLV of 1860 \ sec* 198 — False evidence^ 
giving of, i 

BiX, 477 of the Code of Criminal Pro* 
cedure dealp with cases which transpire 
before the Court of Session itself and in 
which tht Sessions Judge is in a position 
to deplare^ without any further enquiry^ 
that the person Against whom action is 
necessary under that section has in foot 
committed an offence mentioned in see* 198^ 
C.P.Code. : 

The Queen v* Nomal (1) referred to, 

Where evidence was given by a witness 
(1) 12 W. It. Cr. 69 (1369). 
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before a Deputp Ma^iztrate^ width wan in 
conflict with the statements of certain 
other witnesses^ and the Deputy Magistrate 
did not believe the statements of that 
witness, and the Sessions Judge, on appeal^ 
was inclined to take the same view, and 
committed that person to take his trial 
before the Court of Session on a ikarge 
of giving false evidence in a judicial 
proceeding : 

Held — That there was no fact hefos'e 
the Sessions Judge upon which he could 
come to the conchmon that the offence of 
giving false evidence had been committed 
either before him or before the Deputy 
Magistrate. • * 

That the only cfmehmon to which lie* 
could come ivxs that thz offence of giving 
false evidence might have been committed 
before the Deputy Magistrate and that the 
case could not be \ipe for commitment 
»until a further enquiry was made in the 
matter and an opportunity given to the 
person to shoio that his statements were 
not untrue to his knowledge. 

That the section applicable to the facts 
of the present case was sec. 476, and that 
the commitment of the Petitioner under 
sec, ^77 teas illegal. 

This was a rule granted on the 18th of 
February 1901, against the^ order of 
A* P. Pennell, Esq., Sessions Judge of 
Noakhali, dated the 17th of January 
1901, committing the Petitioner to the 
Court of Session for an offence under 
•sec. 193, L P. Code. 

The facts of the case material to this 
,, Jreport were shoitl}' these: — An appeal 
f, waa preferred to the Sessions Judge of 
/fTpakhali from a conviction by a Deputy 
iMagistrate. In the course of his judg- 


ment the Sessions Judge came to the 
conclusion that the Petitioner, Umesh 
Chandra Chakravarti, who was a police- 
officer, did not tell the truth while giving 
his evidence before the Deputy Magis- 
trate. Taking that view ho directed 
proceedings against him for £m offence 
under sec. 193 of the Indian Penal Code. 

Thereupon the Petitioner obtained the 
present rule to shew cause why the 
commitment should not be set aside or 
in the alternative, why the case should 
not be transferred to some otlier Court 
of Session or such other order made as 
to the High Court may seem fit and 
proper. 

Mr. Henderson with Babu Surendra 
Nath Guha for the .Petitioner. 

No ono appeared bo shew cause. 

The Judgment of the Court was as 
follows : — 

# 

This rule was issued upon the Magis- 
trate of the district to shof’ cause why 
the commitment of the Petitioner shall 
not be set aside, or, in the alternative, 
why the case should not be transferred to 
some other Court of Session, or such 
other order made as to this Court may 
seem fit and proper. 

It appears that aii^ appeal was preferred 
to th^ Sessions JuJge of Noakhali from 
a conviction by a Deputy Magistrate. 
In the course of his judgment the 
learned Sessions Judge came to the con 
elusion That the Petitioner before us, 
who was a police-officer, did not tell the 
truth whilst giving his evidence befCre 
the first* Court. Taking that view he 
directed proceedings against him undet 
sec. 193 ^of the Indian Penal Code, 
After giving the staten^ents which 
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he considers to he false he proceeds 
as follows : — “ These statements of the 
Sub-Inspector have not been believed 
either by the trying Magistrate or by 
myself. Further, it appears to me, as 
at present advised, that those statements 
are intentionally false, that Umesh Chan- 
dra Chakravarti committetl arf offence 
under sec. 193 of the Indian Penal Code 
by making them, and that it is desirable 
that he should be placed upon bis trial 
for that offence. 1 therefore direct thalt 
a waiTant do iaSue for the arrest bf 
Umesh Chandra Chakravarti. He may 
be released on giving bail of Rs. 500 to 
appear before this Court on the 17l.h 
JuuHfary wlier* a charge will be fi'amed 
against him.” ^ 

On the 17th January tjie Sessions 
Judge framed the following charge “that 
yon, TJmesh Chandra Chakravarti, on or 
about the 1 7th day of October 1 900 at 
Sudliaram in Ibo course of the trial of 
Wahid Ali amiotbers before Moulvie Maho- 
med A/.har, Deputy. Magistrate of Noa- 
khali, stated in evidence that T saw JBibi 
Jan threatening the accused to give cuts 
with a <iao. 1 had the dao snatched from 
Bibi Jan and chenh as she was going to 
give cuts to these accused. 1 saw that 
Kusuf Ali struck hw head with the dao 
in his hand. I found the cV^ra 
(Mahomed Sayed) taking part in the 
raising of the hut. I questioned then, 

‘ who raises this hut,’ and thi| ch>h-a 
replied, ‘w'e raise the hut.’ I had 
seen this chakra struggle with Wahid 
Ali to save the roofs from the opposite 
party. I had some offensive ' weapons 
snatched from Bibi Jan as she was going, 
to use them. These were three daos 
apd two chenis^ which’ Btatemenis yon 


either knew or believed to bo false or did 
not believe to bo true and thereby corn* 
mitted an offence punishable under sec. 
193 of the Indian Penal Code and wfthin 
the cognizance of the Court of Session 
and Kb directed the accused, the Petitioner, 
to be tried by the Sessions Court on the 
said %harge ; and in the order-sheet he 
recorded the following order charge 
framed and read over to the accused, 
who under sec*. 4 77 of the Code of Cri- 
minal Procedure is conunifted to take 
his trial before this Co\irt.’^ 

'fhe present rule was applied for and 
obtained from this Court upon the ground 
that thf3 o<*der of CQinmitment was bad, 
inahinuch as the learned Sessions .1 udge 
acted without jurisdiction m not holditig 
an inquiry under sec. 476 and in pur- 
porting to act under see. 477 of the 
* Code of Criminal Proeed lire. Tt will be 
noticed from the order-sheet that the^ 
Sessions Judge did purport to act under 
sec. 477 ; and the question w^e have'^ to 
consider ixS whether he w’as right in deal- 
ing with the matter under that section, 
or wljether he ought not to have pro- 
ceeded with the case under the provision 
of sec. 476. 

Sec. 477 runs thus ; — Subject to 
the provisions of sec. 444, a Court of 
Session may charge a person for any 
offence referred to in see. 195 and com- 
mitted before it, or brought under its 
notice in the course of a judicial pro- 
ceeding, and may commit, or admit to 
bail and try such person upon its own 
charge” whilst sec. 476 provides that 

when any Civil, Ciiminal or EeVenh® 
Court is of opinion that there is groutvil 
for inquiry into any offence refenJed to 
in sec. 195, and committed l>efoire jt, 
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or brought under its notice in the course 
of a judicial proceeding, such pourt, 
after making any preliminary inquiry 
that may be necessary, may send the 
case for inquiry or trial to the nearest 
Magistrate of the first class, and may 
send the accused in custody, or take 
sufYicient security for his appearairoe, 
before such Magistrate ; and may bind 
any person to appear and give evi-* 
dcnce on such inquiry or trial.” 

As already stated the question is 
whether the present case falls under 
sec, 477 or sec. 470. Upon a full consi- 
deration of the matter, it appears to 
us that sec. 177 deals with cases whioh 
transpire before the Sessions Court itself, 
and in which the Sessions Judge is in a 
position, to declare, without any further 
inquiry, that the person against whom 
action is necessary iindjer that section has 
in fact committed an offence mentioned 
in sec. 195. We are supported in this 
view by a decision of Mr. Justice Norman 
which, though under the old Act, seems 
to us to supply the principle for the 
consideration of the present question. 
The case to which we refer is The 
Queen v. Nomal (1) where that learn- 
ed Judge, after referring to sec. 359, 
goes on to deal with the provisions of 
sec. 172. That section, so far as- the 
present question is concerned, fs iden- 
tical with sec. 477 of the present pocle. 
With reference to its scope Mr. Justice 
Norman says as follows The 172nd 
section empowers a Court of Session to 
charge a person for an olfeiTce committed 
before it, or under its own cognizance.” 
The words in sec. 477 are Committed 
before, it or brought under its notice in 

(1) 12W. 11. Cr. 69(1869). 


a judicial proceeding.” Then the learned 
Judge goes on to say : — “As I under- 
stand the expression, under its own cog- 
nizance, it is meant to provide for a case 
where it is brought under the notice pf 
the Court of Session in the course of a 
judiciul proceeding that the crime with 
wliudi the party is to be charged has botn 
committed by him.” Apparently the 
alteration in see. 477 was offeetod in 
view bf the expression made use of b}^ 
Mr.* Justice Norman. That leiirncd 
Judge proceeds to add : — “ If on a trial 
of a prisoner before a Court of Session, 
a witness give.s evidence which contra- 
dicts that given by the same witness 
before the committing officer, and there 
is no evidence whatever to show which 
statement is true, it a*f>pears to mo that 
it cannot be said to be within or under 
the cognizance of the Sessions Judge 
that the witness has given fa4se evidence 
before the committing officer. What is 
brought under the cognizance of the 
Judge is that the witness 'may have 
given false evidence before the commit- 
ting officer. It appears to me that 
without further inquiry the case is not 
ripe for commitment.” It appears to 
us that these words apply with peculiar 
force to the facts of the case wdth wdiich 
w'e have to deal ; her© the evidence was 
given by the Petitioner before the Deputy 
Magistrate, which evidence was in* con- 
flict with the statements of certain 
other witnesses. The?^T)e])uty Magistrate 
did not rely upon the statements of the 
Petitioner, and the Sessions Judge was 
inclined to^ take the same view, though 
in his order he qualities it by saying, 
“ as at present advised.” It is evident 
therefore that there , was no fact before 
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him upon which he could come to the 
conclusion that the offence of giving 
false evidence had been committed either 
before him or before the Deputy Magis- 
trate. The only conclusion to which he 
could come was that the offence of giving 
false evidence may have been committed 
before the Deputy Magistrate ; and 
therefore to use the words of Mr. Justice 
Norman, the case, could not be ‘‘ripe for 
commitment” until a further inquiry 
was made in the matter, and an oppor- 
tunity given to the Petitioner to show 
that his statements wer6 not untrue to 
his knowledge. 

It is clear, therefore, that the commit- 
ment of the Petitioner under sec. 4^7 
was illegal, inasmuch -as the Sessions 
Judge did not proceed under the section 
which was applicable to the matter. 

Wo accordingly sot aside the eommit- 
ineiit made by the Sessions Judge on 
the 17th January last ; but In doing so, 
we desire to say that it will be open to 
the present Sessions Judge of Noakhali 
to take such steps in the matter as he 
may be advised under sec. 470 of the 
Code of Criminal Procedure. 

H. P. C. Rule made ahmlvte. 


night of cxcavat(rn to the land through which 
canal ^ ccmjftr?fcted — Landlord^ e encourage- 
ment to anoth&i' to lay out money on ku land 
under an e.vpectation. 

If a man, under an expectation created 
and encouraged by the landlord that he 
shall have a certain interest, tahes posses- 
sion of such land with the consent of the 
landlord and upon the faith of siich.ex- 
**p€ctation, with the knowledge of the land- 
lord and without objection by him lays out 
money upon the la7id, a Court of Eepdiy 
will compel the landlord to give effect to 
such expectation, 

Hamsdkn Dyson (1) referred to, 

% 

In I860 Plaintiffs^ grandfather obtained 
from the Government sanction to construct 
a canal from the river Sutlej for the 
irrigation of cer^tain lands belonging to 
Government, the revenue's of which were 
at that time leased to him. lie thereupon 
commenced to construct the canal at his 
own expense, and the canal teas finally 
completed by his son. It was constructed 
partly on Government lands and partly on 
the land of pndvate owner's under arrange- 
ments between them and the Plaintiffs^ 
father and grandfather : 


PRIVY COUNCIL. 

[Appeal from the Chief Court of the 
PUNJAR.] 

^ Ahmad Yar 
Khan and ors., 

V. 


The Imn Chancellor. 

Lord Maonaghten, 

♦ 

Lord Davey, 

Lord Robertson. . 

Lord Lindlby. 

1901. 

11, May. 

Irrigation canah^-^Sanction of Government 
'(0 consirmt canal tin plug h its own land-— 


The Secretary 
OF State for 
India in 
Council and 
another. 


Field — That the Plaintiffs had acquired 
a proprietary interest in so much of the 
Government lands taken for the purpose of 
the canal as was required for its construc- 
tion (ind maintenance and also a right to 
have the tvaters of the Sutlej admitted 
into the canal so long as the canal was 
used for the pu/rpose for which it was ori- 
ginally designed. 

This was an appeal from a decision of 
the Chief Cc^t of the Punjab of 24th 
January 1898 confirming that of the 

(1) 1 K l&j. Ap. r;p p 170 
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Divisional Judge of Lahore by which the 
Plaiutiffs-Appellants’ claim to proprietary 
right in the Hajiwah Canal, 50 miles long, 
in the district of Multan, was rejected^ 

The canal was excavated by the Plain- 
tiffs* grandfather Ghulam Mustapha Khan 
and their father (Jhulam Kadir Khan by 
permission obtained from the Commis- 
sioner of the district in the year 1861 * 
at a cost of about 9 lakhs of rupees 
expended by the said ancestors of the 
Plaintiffs, and remained in their possession 
until 10th December 1888, 

It passed in its course from the >3utlej 
river through many villages owned by 
persons not parties to this suit, whose 
consent Plaintiffs* ancestors had obtained 
under agreements to supply them with 
water. 

'^rhe Government waste lands of over 
60,000 acres which wore farmed by Plain- 
tiffs and others were incapable of cul- 
tivation for want of .water. The canal 
terminated in waste lands cultivated by 
the Plaintiffs* said grandfather, and it 
was admitted that Government very 
largely benefited by such undertaking. 
Farms of waste lands were limited to 
the period of the existing settlement. 
In considering the course to be adopted 
in the new settlement, proposals were 
made for a lease to Plaintiffs’ father of a 
large tract. After much correspond ejice 
these negotiations ended in the Viceroy 
sanctioning in proprietary right a grant 
of 60,000 acres to Plain tifls* father in 
December 1879. In the* settlement 
records the canal was entered as the 
property of Plaintiffs* said father. 

A formal deed was executed on 26th 
March 1886 after suggestions from Plain- 
tiffs* father that certain of its terms 


should be amended which was not agreed 
to. The Chief Secretary to the Punjab 
Government signed it for the liespond- 
ents j Plaintiffs* father signed it on his 
own behalf. 

Upon the deatli of Plaintiffs* said 
father disputes arose among his four sons, 
the Plaintiffs- Appellants being the three 
. younger sons ; owing to such quarrel 
Government ofiicials took over possession 
and luauageiuent of the canal, first tem- 
porarily, then permanently on 27th Feb- 
ruary 1890. 

Plaintiffs then instituted this suit 
claiming proprietary right in the canal 
for an account, injunctions and other 
reliefs. 

Defendants denied the Plaintiffs* right 
to the canal outside the 60,000 acres 
grant, and relied on the said agreement. 
The 8th clause was as follows : — 

“ The canal dug by the grantee and 
known as the Hajiwah shall for the 
present remain under the management 
of the said grantee. Provided always 
that in tonsideratiun of the premises the 
said grantor, his successor and assigns 
shall at all times hereafter whenever he 
or they shall think necessary be entitled 
without the consent of or permission 
from the said grantee,* his heirs, legal 
representative and assigns, to take into his 
or their own hands and control the manage* 
meut and distribution of the water of the 
said canal without payment of any com* 
pciisaiioii whatsoever, and fqrther to 
clear the said canal and recover the cost 
ut clearance and management by a canal 
rate to be levied on the area, irrigated.** 

The main (luestion for determination 
in this suit were the* rights of the Plain- 
tiffs in the canal prior and subsequent 



63G 


THE CALCUTTA WEEKLY IfOTES. 


tVofc. V. 


Ahmad Yau Khan v. The Sbceetahy of State for India in Counoiu 


to the deed of the 20th March 1886, 
the finding on the latter question invol- 
ving the legal construction of that deed. 

On the 7th June 1805, the Divisional 
Judge delivered judgment, and found 

I. That prior to the 20th March 
1886, Plaintiffs had no legal rights 
in the Hajiwah Canal ; as soon as 
the lease of the Bar-barini .lands* 
terminated any rights they may 
have had terminated also. 

II. That the proprietary rights were 
in the hands of the Government, 
who did not confer them on 
Ghulam Kadir by the sanad of 
1886, and that Ghulam Kadir by 
accepting the sanad. after the 
Financial Commissioner’s reply to 
his petition of the 7th July 1885, 

** accepted the position, and ad- 
mitted that there were no further 
rights beyond those detailed in 
the sanad, and that outside the 
grant he had no pi’oprietary right,” 
and waived all elaims in considera- 
tion of the gift of the land. 

III. That on the true construction of 
paragraph 8 of the sanad, the 
Defendant 1 was “ entitled to take 
into his own hands through his 
subordinate officers, at his plea- 
sure all the powers which were 
exercisable by the Plaintiffs in the 
Hajiwah Canal,” and dismissed the 
suit with costs. 

An appeal to the Chief Court of the 
Punjab was also ' dismissed on the 21th 
January 1898. The Judges of that Court 
held : ' ♦ 

(1) That by the sanction originally 
given to construct a canal, all that 
was granted to Ghulam Mustapba 


Khan was permission to make a 
canal for the purposes of his lease, 
and that in the event of that 

« lease not being renewed on its 
expiry his rights in the canal 
would lapse with the lease. 

(2) That the position taken up by 

Government in the letter of the 
• 17th November 1800, was consis- 

tent with the deed of 1886 and 
with the letter of the Financial 
Comniissioner of the 3rd August 
1885, and that Ghulam Kadir 
Khan’s sigjiature of the deed 
without amendment establishes 
the intentmn of the parties to have 
been as now contended for by the' 
Government. 

(3) That the Plaintiffs were not enti- 
tled to any relief even with regard 
to such rights as they were now 
admitted by Defendant to possess. 

it was submitted that having regard 
to the enormous expense incurred by the 
Plaintiffs’ grandfather and father in 
constructing the canal in question, 
amounting to 9 lakhs of rupees, and 
to the rights in the land of the canal 
and the water conveyed in the canal 
previous to the grant, to the arrange- 
ments made with several proprietors of 
the villages over whose land the canal 
passes, it was unreasonable to suppose that 
Plaintiffs could have intended by clause 
8 of the deed in qixestion to concede to 
the Government the power at its will 
to deprive them of those valuable rights 
merely in consideration of the graiit of 
waste lauds, which might at any time 
be rendered valueless by the OoY^raiacfcent 
assuming the exercise of this power and 
fixing a water rate which fnlgbt leave 
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the Piaintiffs no margin of profit. The 
title of the Covernment was questioned 
on behalf of the Appellants as regards 
the canal, 

Mr, Maync\ Mr, C, W, Arathoon^ 
Mr, Degruyther and Mr, A, K, Khan 
for the Appellants, . . 

Mr, Arthur Cohen^ K, C,, and Mr, 
Branson for the Kespondent. •' 

The case was argued on 20tb, 2 1st 
February and on the ()th March. 

Their Lordships* Judgment was deli- 
vered by 

Lord Macjnaghten, - -The substantial 
question to be determined in this case is 
jvvhat are the respective rights of the 
Appellants (who were Plaintiffs in the 
suit) on the one hand and the Govern- 
ment on the other in the Hajiwah Canal 
— a work constructed many years ago 
under the sanction of the Government 
by the grandfather and the father of 
the Plaintiffs ? Is the canal for the 
greater part of its course now vested 
absolutely in the Government to the 
exclusion of the representatives of the 
original undertakers (as both the Courts 
below have held) or have the Appellants 
as such representatives in common with 
their elder brother, the second Respond- 
ent, a proprietary right in whofe of the 
canal subject only to a special prjvilege 
conferred upon or reserved to the Gov- 
ernment by a dated the 20th of 

March 188G. 

The Hajiwah Canal an important 
irrigation work in the district of Multan, 
ft is some 50 miles long about 40 feet 
iRrideand more than 10 feet in depth. 
It is supplied with water from the Sutlej 
and .extends from its intake on that river 


to certain lands in T«shil Mailsi which 
were formerly jungle or w'aste lands be- 
longing to the Government and known 
as Bar-barini lands from the circums- 
tances that their occasional cultivation 
depended upon rainfall. 

It seems that in 1860 the revenue of 
these lands'which were inhabited mainly 
by nomad tribes was in lease to ore 
Ghuhim Mustapha Khah for the peritd 
of .the then current settlement. On the 
5th of May in that year MustapJia Khan 
presented a petition to Government stat- 
ing that “with a view to render tie 
land culturablc and facilitate the pay- 
ment of the lease money and for the 
benefit of the public he “ at the 
pense of thousands^ of rupees from his 
own pocket** was “willing to dig two 
^water cuts one for the irrigation of the 
land in Ludan which is occasionally 
watered from the Sutlej and the other 
for irrigating the land Khai a Govern- 
ment jungle from the same river.** He 
therefore prayed that he might be grant- 
ed permission to construct two nalas. 
The order on the petition was that the 
original should be sent to the Deputy 
Commissioner of Multan with a request 
that he would have a plan of the naias 
in question prepared J.<irough the Khan. 
Under date the 30th of August 1861 
there is a memorandum or report among 
the Government records to the following 
effect: “A detailed plan of both the 
nalas showing the ^ name aiid mark of 
each nala, tSi&c., has been prepared. The 
persons w^hose lands are to be occu- 
pied by the nalas are all agreeable to the 
construction thereof. As regards the 
compensation (Haljrasi) payable to the 
proprietors of the lands to be occupied 
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by the nalas the Khau^has with their 
consent which has been obtained in a 
lawful manner come to a settlement that 
proposals will be made at the time of 
opening of the nalm. Under these cir- 
cumstances the opening of both the nala& 
should be allowed because a considerable 
area of laud will thus be rendered fit 
for cultivation, and there is every hope 
of increase in thd Government rev^rue.” 
Acting on this report the Commissioner 
sanctioned the project on the 4th of 
September 1861. There seems to be no 
other document or record in existence 
throwing light on the circumstances 
under^ which the construction of the 
Hajiwah Canal was authorised or ex- 
pressing the comma^ids or intentions of 
the Government with regard to it. 

Having thus obtained the sanction of 
the Government Ghulam Mustapha Khan 
commenced the construction of the canal. 
It was completed after his death by his 
son Ghulam Kadir Khan, the father of 
the Plaintiffs, and the second Respondent. 
The canal was constructed partly on 
Government land and partly on the land 
of private owners under arrangements 
with them. The work is said to iiave 
cost in all about nine lakhs of rupees. 
The annual cost^pf maintenance and 
clearance appears to be over Ks. 8,000. 

The first (|uestion is what rights did 
^lustapba Khan and Kadir Khan acquire 
from the Government ? 

It seems to tb.eir Lordships that under 
the circumstances the undertakers ac- 
quired a proprietary interest in so much 
of the Government lands taken for the 
purpose of the canal as was required for 
its construction and ^ maintenance and 
also a right to have the waters of the 


Sutlej admitted into the canal so long as 
the canal was used for the purpose for 
which it was originally designed. 

The principles applicable to such a case 
are nowhere stated more clearly than by 
Lord Kingsdown in his judgment in the 
cose of Ramsden v, Dyson (1). “If a 
" man,’’ says his Lordship, “ under a verbal 
, ^agreement with a landlord for a cortahi 
interest in land or what amounts to the 
same thing under an expectation created 
and encouraged by the landlord that he 
shall have a certain interest takes posses- 
sion of such land with the consent of 
the landlord and upon the faith of such 
promise or expectation with the know- 
ledge of the landlord and without objec- 
tion by him lays out money upon the 
land a Court of Equity will compel the 
landlord to give effect to such promise 
or expectation. This was the principle 
of the decision in Gregory v, Mighell (2) 
and as I conceive is open to no doubt.” 

Now taking all the circumstances into 
consideration, having regard to the per- 
manent character of the proposed work, 
the indefinite amount of the probable 
expense of construction and the fact that 
the Government encouraged the under- 
takers to acquire the necessary land 
where the line of the canal passed 
through property in private ownership 
and also bearing in mind the view of the 
Government at the time, as appears from 
Government records, that the work might 
be constructed and maintained xnovj^ 
economically i)y the Khans than by 
Government and that it would be better 
to leave the settlement of the ooi;mtr3% 
in the hands of native chiefs^ it seeme 

(1) 1 E. A I. Ap. 329 at p. 170 (1805). 

(2) 18 Ves. 328 (1811), 
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to be pretty clear that th^ Government 
must have intended the Khans to under- 
stand and in fact must have led them 
to expect thajb all Government land 
required for the canal would be made 
over to them in proprietary right. If 
the Government had intended that, at 
the termination of the period of the 
then current settlement, the Govern- 
ment land required and used for the 
canal should revert to the (fovernmont 
it is difficult to suppose that the Govern- 
ment would have omitted to say so in 
plain lang\iage or that they would have 
neglected to make provision for securing 

the transfer to them of the land acquired 

• * 

by the undertakers from private owners. 

Upon the expiration of the period of 
tlie settlement for which the lease of the 
Bar-barini lands had been granted to 
Mustaplia Khan, the Gf#vernment agreed 
to make a grant to Kadir Khan at a 
moderate assessment of a tract of laud 
wliich was irrigated or capable of being 
irrigated by the canal and at the same 
time in the interest of the public they 
stipulated for the right to intervene when 
necessary in tine management and control 
of the canal. 

The sanad or deed by which this 
arrangement was carried out was dated 
tile 20bh of March 1880, Tb contains a 
grant to Kadir Khan, his heirs and 
aSsigns for ever in full proprietary right 
with retrospective effect from the 29th 
of December 1879 of a tract of 60,000 
acres at n.jania of Ra. 15, 000, per annum 
for the period of the current settlement. 
It ^Iso contains a grant of an Inam of 
Bs. 5,000 a year for two lives out of the 
,^^vernm<Jnt jama in consideration of 
. general loyalty and good service to 


Government of the said ^lantee and 
more especially in recognition of bis 
energy and enterprise jn digging the 
Hajiwah €anal/^ And thou thf is a 
provision in the following words : — 

8. “ The canal dug by tlie gi’antce and known 
as the Hajiwah sliall for the present remain 
under the management of the said grantee, pro- 
vided always that in consideration of Uie pro* 
mises the said grantor, his successors and assigns 
•shall ut all times hereafter, ^\;henever he (»r they 
shall tlihik necessary, be entitlcrl, without, the 
consent of, or permission from the said grantee, 
his heirs, legal representatives aud aHsigiiF, to 
take into his or their own hands and control the 
management and distribution the water of 
the said canal without payment, of any com- 
pensation whatsoever, and further to clear the 
said canal and recover the cost of clearance an<l 
rnanagenieut by a canal rate to be levied on tbe 
.area irrigated.” 

Assuming that at th 4 e date of the sanad 
Kadir Khan had a proprietary interest 
ill the canal as their Lordships are pre- 
ptfred to hold, the only remaining ques- 
tion is what is the effect of cl. 8 'I 

ft seems to th||^r Lordships that this 
clause means exactly what it •says. It 
does not give the Government a right to 
seize and confiscate the canal, 1 1 merely 
gives them the right from time to time 
w'henever they think it “ necessary,” that 
is necessary in the interest of the public, 
to take into their own hands the manage- 
ment and distribution the waters of 
the canal aud to clear the canal and 
recover the cost in the manner provided 
by the sanad and that ‘‘ without payment 
of any compensation whatsoever.” It is 
for the Government to determine when 
and under what ciroumstanoes it is neces- 
sary to take possession of the canal and 
how long it *may be necessary to witli; 
hold the control aud management of 
the canajj^ from its owners. The canal 
(ices not become theirs not do they 
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acquire any proprietary rights in it by 
assuming its management and control. 
They are not hpwever in the opinion of 
their Lordships in the position of re- 
ceivers or managers or trustees for the 
owners or accountable to the owners for 
profits. If the owners are aggrieved by 
the action of the Covernmcnt in taking 
or keeping possession of the canal, it is a 
case for representation and reinonstrfinoe 
not for the intervention of the Coart, 

In the present case the (Tovernm&nt, 
it seems, thought it necessary in assume 
possession and control of the canal in 
consequence of dissensions which arose 
on the death of Kadir Khan between the 
members of bis family and they are 
entitled to hold such possession and con- 
trol so long as they think it necessary. 

The result, therefore, is that in the 
opinion of their Lordships the Appellant 
are entitled to a declaration that subject 
and without prejudice to the privilege 
conferred upon the Govitnment by cl. 8 
of the sanad of the 28th of March 1880 
they are entitled to a proprietary right 
in three-fourth shares of the Hajiwah 
Canal. In other respects the suit fails. 
Their Lordships are of ojiinion that there 
ought to be no costs #f the first hearing 
but that the first llespoiulent ought to 
pay the costs of the appeal to the Chief 
Court of the Punjab. 

Their Lordships will humbly advise' 
JJis Majesty accordingly. 

The first Respondent will pay the costs 
of this appeal. . 

Solicitors ; Messrs, Watkins <£• Lam- 
prior e for the Appellants. 

Solicitor ; Solicito7\ India OJlce^ for the 
Secretary of State. 

C, W. A. Appeal allowed wSh easts. 


[CIVIL APPELLATE JURISDICTION^ 

Appeaij, under Sec. 15 op the Letters 
Patent, No. 1 of 1900. 

Lala {^uraj Prosad 
and others, 
Plaintiffs, Appellants, 

(ioTAii Chand, 
Defendant, 
Respondent. 

Transfer of Property Ant {TV of 
sec. ST) — Parties— Hindu iMW-^Mitaksharn 
family — Mortgage hy father — Tinit l>y mort» 
gagee <f gainst, father alone —Decree whether 
hiuding upon son— Son interested in the 
properly. 

In a suit against a Mitakshara father 
on a mortgage of ancestral property 
executed hy him alone, the son is a neces- 
sary party vjhere the mortgagee has notice 
of his interest. The langiiage of sec, 85 
of the Transfer of Property Act is com- 
pulsory and all persons having an interest 
in the property mortgaged or, in other 
words, in the equity of redemption ought 
to be made parties to a suit on the 
mortgage, 

In a suit hy a Mitakshara son for a 
declaration that a mortgage decree obtained 
against the father alone is not binding on 
him on the ground {!) that he r^as not ^ 
made a party to that suit and\2) that th0 
debt was for immoral and illegal purposes, 
where it is found that the debt was not com 
traded for immoral and illegal purposes, 
the only remedy the son is entitled to is 
a right to redeem. 

This was an appeal preferred on th0 
4tb of June 1900, against the decision 
of the Hon^ble Chunder Madhub Ghose 
differing from that of the Hon^bIe*Ri^Alfd 
Harington, two of the Judges of this , 


Maclean, C. J. 
Sale, J. 

Rrett, j. 

1901. 

20, Marcli. 



Yot„Y.) 

LAj£^,$ot^ "v, ^uaa GuAm. ' " ' 

Ctotei^ dwt^ the 7th May 1900, In Appeal 
fropt Ofigihal Decree No. 597 of 1898. 
Uti '^Mgtnents of the two learned Judges 
HVB ieporteql in 4 C. W. N. 701 where 
thf fhdts of the case are also stated. 

JV, Bath Behai'y Ghote (with him Bahii 
Karuna Sindhu Muketji, Akhoy Bumctr 
Sanetyte and Surendro JYatk Gko$al) for 
the AppelIant.->-The short question upon 
which the learned Judges of this Court 
have differed is whether the qiortgagee 
of an ancestral propert}’, under a mort- 
gage bj a Mitakshara father, can sell the 
Interest of the sons under a decree ob- 
tained against the father alone, the 
mortgagee being aware of the existence 
of the sons. The qttestion practically 
turns upon the true construction of 
. 860- 8fl of the Transfer of Property 
Act- Both the learnwl Judges agree 
that the mortgagee had notice of the 
son's interest, but they have diflered 
about the intention of the Legislature. 

. Harington, J., says that the son should 
have been joined in the action and that 
one cannot say in the face of the express 
provisions of sec. 86 that the mortgagee 
ia entitled to conclude the son by the 
tleoreei while Ghoso, J., baa followed a 
4lif6srent line, enquiring what tbe law was 
iptbpe tbe Transfer of Property. Act, 
bold|ibg that tbe son was practically 
[ rtqp^easnted in the action the fatBer. 

is one thing to say that tbe 
l Uttilluhara father is the kurta and an> 
thing to say that because be is 
therefore he oan be sued as a 
Ijti y i fail^ tiitiTe so as to bind the interests 

c, J.-~We should .like to 
^^||^|t;j^';leMned Advocate-General now. 

Sm,J. T, 


^VilBlItLY KOTBS. 6 « 


Woodrofff, with him flabn» Golttp Ohtn* 
der Sarkar and Dtmrka Nafh MiUtr) 
for the Respondent. — ^The first qnmtion 
to be enquired iutots whether the mort- 
gagee bad notice of the son's interest. 
There was no allegation In the pleadings, 
and there is no finding in the Judg- 
ements of any of the Courts as to notice. 
(Maoh*s, C. j,— I take it that thS 
question was argued ns to no|ioe with ’ 
reference to sec. 86, for I find reference# 
to the querttiou of notice in the judg 
ments.] Thnt question was not gone into 
and lienee tliere is a prelimiaary questioi^h 
of fact to be established before the ques- 
tion of joinder of parties under see. 86 can 
arise. [Maousaw, C. /., referred to tbe 
evidence about notice.] There bad been 
a rule well-known and well -recognised * 
long before sec. 86 was eoaoted about 
the interests which might be represeniod 
by a Mitekshara father. The joint family 
consisted of the feather and tlw> son in 
tbe present case. There was no separa- 
tibn of, interests between theta. No 
person in a Mitgksbara family oan predh 
cate that he has any, particular share. 
Tbe rule in sec. 85 was recognised as g 
rule of procedure in mortgage cases long 
before tbe Transfer of Pyperty Act nan^e 
into operation ; and wb’en you find, that 
tbe rule so understood was considered bv 
tbe Privy Council as not to be broken by 
tbe non-joinder of a Mitakshara son, the 
inference is that the decisions of tbe 
Privy Council, to which Mr. Justice Ghose 
refers, must test on the principle that 
the Mitakshara sou has not such ao 
interest in the property as to requite him 
to be impleaded and that the suit agidnst 
tbe fatheir is to be considered as a suit 
against all the m«Hubet» of the joint 
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family. The rule laid down in JVorendra 
JS^ath Sarhar v. Kamalhashini Dm^i (2) 
applies on^y where a branch of the 
law has been wholly codified and not 
otherwise. The Transfer of Property Act 
is not a Code hi ; that Sense, and it ijs 
.permissible therefore tO- enquire into 'the 
case law on the subject. vSeo on this 
point the obser rations of Chitty, J^,Jn Re 
RtbdgeM^Cooperv. Ar^ams (S). [Maoi.ean, 
C. .1. — Do yOn say the Transfer of Pro- 
perty Act is not a Code ?] It is not a 
Code ; it only amende certain portions of 
^the law relating to a particular subject. 
If no definite intention can be gathered 
from the Acts of the Legislature, effect 
ought, I submit, to be given to the rules 
laid down in the existing decisions of 
^,the Courts, See Maxwell on the later- 
pretation of Statutes, 3rd Ed., p. 1 
Looking at the matter from another 
point of view, it is clear that the son 
has no guievanco what^ever. The mort- 
gage has been held to be binding upon 
the son inasmuch a*s . the debt was n6t 
contracted for an illegal ; hr immoral 
purpose. It has been held that it is not 
open to a son .who has not been made g, 
party to object in execution that he is 
not bound. See TTiralal Sahu v. Pqr^ 
meshar Bai Regard being bad, there- 
fore, to the circumstances of the case, it 
niay with confidence be contended that 
I am out of the operation of .sec. 85. 

What is the consequence of . a suit not. 
complying with the provisions of sed. 8f> ? 
It only enables a man interested to assert, 
his right to redeem. See Deoji Scmhlm 
and another (7). , . > 

(2).,1, L. R, 23 Cal. 571 (1S9G), , 

(7) I. L. R. 2#Lum. 185 (1899). 

(S) 2 Oh. 557 (1891). 

. (9) 1. V., R, 21 All. 356 (1899). • 


In Jogendio Del Itoykut v, Runindro 
Deb Boykut (10), it was held that the 
father represented the son. Sec. S6 k 
only a statutory recognition of an exist- 
ing lule. The iutention of the Legist 
tiue has to be ascertained. Did or did 
not the liCgislature mean to alter the 
existing rule'^ It is strange the Legis- 
lature has not provided fgr.any penalty — 
theio IS no mention whether the suit is to 
merit dismissal or not. It is submitted 
that the T\litakshara son had no interest 
m effect to entitle him to be joined as a 
party. See the remarks of Banerjee, J., 
in Dliowani Prosc^d v. Kalhi and others (4)^ 
The quoscion would always be whether 
or not the sou represented by the 
father. See Suraj Jiumi Koer v. Slieo 
Proshad (11)'; Kanomi v Mod%in Alohnn 
(12). kSgc also lifitaabamayyar v. Ftra- 
»ami Jyyar{T)) and Pahtni Gonndan v, 
Hamyya Goundan (6) But after all 
has been said and done, what remedy has 
the Plaintiff in the present suit ? Th^ 
mortgage has been found to be good and 
the decree is unassailable. It would 
serve the Appellant no purpose unless 
he can attack the mortgage debt. 

Maclean, C. J.—We should like td 
hear yon, iJr. Rash Behary Chose, only on 
the question of the relief you want 
suit. Is it not the case that, i^pless you 
are in a position to impeach the debt^ 
itself, you will be concluded ? * - 

Dr. Ohose in reply. — The mortg^i|»i^ 
cannot proceed to execute the decr^ for 
ae<le. Is the Plaintiff who ought to 

K 

(4) ]. h R. It All. 637 at p. 54S (JSWlfc.' 

(6) 1. L. R. 21 Mad. 222 (1868). 

()1) J. L. R. 22 Mad. 26? <18»8)i 

(10) 14 Moo. T. A. 807 (1871). • 

(11) L R. 0 I. A. 88(1878). ’ 

• • (12) i4. R. 13 I. A. 1 {1886), 
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ibeeu party .botindt to redBein 

*iQr ia ha jRofc anti tied,, as long as the 
mtu^tgag© »a not foreclosed in a proper- 
ly . oonai^ituted anit, to say that the 
,tnartgagecf cannot touch his property ? 

Jfhthu Singh and other 9 Gumani 
Singh and others (13). I say that as 
long as you don*t foreclose mo I am 
entitled to retain possession of the land. 
I only ask for a declaration that my 
properties cannot be sold under the 
decree which the mortgagee^ has obtained. 
I say there is no binding decree upon 
me. It is admitted 1 was. a necessary 
party in the previous suit. That being 
^ 0 , I am entitled to say that my interest 
is unaffected. • 

The JunoM^CNTs ov the (/ourt were us 
follows : — 

* . ... 

Maclean, C. J. — is a suit by one 

Laja Suraj Prosad, whp is a minor suing 
by his next friend, and also by his stop- 
mother, against one (Jolab Chand, and 
the object of the suit is to have it de- 
clared that a certain mortgage bond for 
Rg. 0,900, dated the 4th of April 1893, 
executed by Lala Chaiider Kailas wh^ 
Wj|is the father of the minor jPlaiutiff and 
the^ husband of the co-l^laintiff, is not 
binding upon, and cannot be enforced 
itfcgainst the joint properties mentioned in 
bond, and for consequential reljef. 

, , The case is governed by the Hindu 
the Mitakshara School ; and •the 
; BO far as they are necessary for the 

|i^^ses of the qUefetions we have to 
decide, may be briefly stated. The father 
6f . the minor Plaintiff one Lakanji, 
t^ticceeded his father in 1875 or 1876. 
time he was a minor ; he attained 

W'. '(is> I. L. R,, 18 All. 820 (1808). 


-big majority- jn ^Novembef 1890, ;:attd 
then took over charge of the joint-family 
estate left by his father, the joint-family 
estate ^Hindu faniily governed- by 
the Mi takshara School of law, Lakanji 
•married during his minority, and the 
minor Plaintiff is his only son. Lakanji 
appears to have borrowed money on 
mortgage bonds of the family property 
.in February 1891, iu August 1891, in 
October 1891, and iu May 1892, but the 
mortgage bond with which we have to 
deal is one dated the 14th of April 1893 
for the amount I have stated. 

The solo mortgagor was Lakanji whoi 
at the date of the mortgage, was un- 
doubtedly the kurta or manager of the 
property • of the joint family. On the 
31st of August 1893 tiie present Defend- 
ant, as * mortgagee, instituted a suit 
a{jainst Lakanji alone, to enforce the 
mortgage, and, in that suit; the 'fisual 
mortgage decree was obtained on the 
20th of February 1891. The present 
minor Plaiutift' was not a parfy to that 
suit, ' In " November* 1893, he, through 
his grandmother as ’ next friend, Institu- 
ted a-Buit against his father for a parti- 
tion*’ of the* joint aiTcestral* pfdperi^. 
The present Defendant, the Mortgagee 
8k)iaiy Gbaud, was irof a party W that 
suit, and a decree" fgr * partitfdn” ' Was 
obtained on- thT)“12tK‘ of Mathh 18&4, 
Lakanji died on the“'23rd* Of JtHy 1894',* 
aiKi wherr in September 1894, the' mort- 
gagee, Golab Chand, applied for eteCutioh 
of his decree against the minor Plaintiff, 
the objection was taken that the debts 
contracted by the father were for il- 
legal or immoral pu;i*pose8, and that 
the Plaintiff* not having been made- a 
party to the mortgage suit, the family 
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property ooold aot ba told. Tbit bbjeo* 
ti(Hi was overruled ; hence tiie present 
suit. 

The suit was heard bef(ne the Sutxnrdi* 
aate Judge. He held that the money 
secured by the mortgage was not borrow* 
ed for illegal or unmoral purposes, and that 
the partition decree was not binding 
upon the mortgagee, and disilaissed the 
fuit. There was then aa appeal to this. 
Court, and the ’appeal was heard,, before 
Mr. Justice Ohose and Mr. Justice 
Hariugtoii, who agreed with the Sub- 
ordinate Judge that the money was not 
borrowed for immoral or illegal purposes, 
but differed upon the question as to 
whether, or not, the present minor Plain- 
tiEi not having been a party to the 
mortgage suit, w^ bound by the deoree 
in that suit. Mr. Justice Chose has 
held that it was not necessary to make 
the minor Plaintiff a party to thal^ sUft, 
and that, in effect, he' was represented 
by bis father, who was the ha'ta of the 
family, and consequently be confirmed 
the decree of the Snbordinate Judge and 
dismissed the suit. Mr. Justice ..Haring- 
ton, on the other hand, took the opposite 
view, and held that the minor PlalnUff 
was a necessary party to the suit, and 
was in favour of reversing the decree 
of the Saboidine.te Judge, holding that 
the deoree was not binding upon the 
mino)r. In tbia conflict of opin^, an 
appeal has been preferred under ^ 15 
of the lietters Patent. 

In tb^ state of ciroumstaaoes, the 
following questions i^pear to me to arise 
for our determination : JirH, whether the 
mortg^J debt m question was con- 
tracted by Ijakanji fw illegal or im* 
moral purposes ■, tteo^y, assuming that 


wlmtber th6'ri^t^';f|allrt0 
'bOt' having been made ;a<i)ad!*i^<>'^’ the 
mortgage suit is bound fy.r^ ^^hibee 
made in that suit ; and, tkirdljr, 
decree is cot binding up<m 
relief is hp entitled to in the, {KrpMBnt 
suit 1 i;. 

The first question may be readHy dis- 
posed of. The Subordinate Judges and 
. both the Judges in this Court, conflrmii% 
the Subordinate Judge, have held 
the mortgage debt was not oontraoted 
for illegal or immoral purposes, and the 
learned vakil for the Appellant has not 
argued that point before us. It most, 
therefore, be taken as concluded that, 
as between the > minor Plaintiff and the 
Defeudant in this suit, the mortgage 
debt was not contracted fur illegal or 
immoral purposes, and « that the mort- 
gage is a good and valid mortgi^e, no 
other ground ba^ng been even suggest- 
ed for impeaching its validity. .So 
much then for the first point. 

The second point, to my mind, depends 
upon the true construction of sec. 85: of 
the Transfer of Property Act, which ruhs 
as follows : — '* Subject to the proyisiotts 
of the Civil Procedure Code, seo. 4SS’, 
a}l persons having an interest ip the 
property comprised in a mortgage mmife' 
be joined as parties to any sqltmilijlar 
this chapter (vta, Chapter iy>). rela^ig 
to such -mortgage i provided tiicf :{^Dda« 
tiff has notice of such interest" 

In oonneotion with this seotimhv^|f 
first point we have to decide is, 
the Plaintiff, the mor^fagee, 
of the minor’s interest] f<» ^ 
be successfully disputed, nor hhsiM^^ 
contention been i^rionsly urged, 
minor Plaintiff was tfot. a penM 
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«fc :i)tit6reftfc in the property comprised in 
^ ; itl|io.t«ort;gage.* 

^ ' ^It has been urged for the Eespondent 
-that this point has not been pleaded 
' irith sufficient precision, And that the 
Plaintiff ought to have specifically plead- 
ed that at the date of the institution of 
the suit, the mortgagee had notice of 
the minor's interest. The pleading, no 
‘ doubt, is not so precise as it might have* 
been, but looking at paragraph 7 of the 
plaint and at paragraph 11, and at Issue 
No. 6, it would, I think, be difficult to 
say that the point had not been raised. 
It is true that the Subordinate J udge 
has virtually not dealt with this question, 
and that there is no flhding by him upon 
the question of notice or otherwise, but 
the point was argued before Mr. Justice 
Ghose and Mr. Justice Harington, and 
. teth J udges have found,* upon the evi- 
' deuce, that the Eespondent had notice 
of the interest of the son, the minor 
plaintiff. I Ahink we must, therefore, deal 
with this point which, in fact, is^ the 
foundation for the appeal under the 
Latters Patent, I am disposed to agree 
witk the Eespondent that the evidence 
is not very precise upon the point, but, 
looking at the admission by the Defend- 
ant’s witnesses, it is difficult to say itpon 
this question of fact that the view taken 
^ by the learned Judges is vftong. I 
therefore proceed upon the footing that 
W^n the suit was instituted, the mort- 
, gsgee bad notice of the minor Plaintiffs 
interest That being so, ought he not 
to have been made a party* to the mort- 
suit) Sec. 86 of the Transfer of 
1 vlJl^perty Act is compulsory. The words 
be jorned” as a party to 
juit under this chapter relating 


such mortgage. If then the minor 
had an interest, as be obvioubly had, 
in the property oompi^ised in the mort- 
gage, if the plaintiff had notice of such 
interest, as we ’hold he had, how can we 
say in the face of this section that ho 
ought not to have been joined as a 
party 1 

^ It is urged that tho^ minor Plaintiff 
was, through his father, a party to the 
mortgage suit, that his father as the 
hurfa or manager of tho property of the 
joint family represented him in that 
suit ; and that ho was, in fact and in law, 
a party to that suit within tlie moaning 
of sec. 85, and in taking this view and 
in arriving at this conolmlon, Mr. 
Justice Ghose has enquired into the law 
and relied upon iijo law, as it existed 
before the passing of sec. 85 of the 
Transfer of Property Act, and has re- 
"ferred to and relied upon a number of 
oases to show what the law was when the 
statute was framed. But wlial we have 
to do is to look at the section* which by 
reference to sec. 137 of the Code of 
Civil Procedure indicates, in very deaf 
terms, who are to be regarded as repre- 
sentative persons, and they are trustees, 
executors and administrators. Tlic father 
in tho present case did not answer any of 
these descriptions. ^ , 

In arriving at my conclusion in the 
case before u^, I have no desire to 
impugn, nor could I judicially impugi^, 
the various decir>ions of the Judicial 
Committee of the Privy Council, upon 
which Mr. Justice Ghose relies, as 
showing what is the true position # a 
father in a* joint Hindu family^overned 
by the Mltakshara School of law« Those 
decisions ore binding upon m But 
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,wbat we have to consider is not what 
the law was before the passing of the 
Transfer of Proporty Act, but what the 
Legislature has said is to be the law 
after the passing of the Act. , The 
Transfer of Property Act was clearly 
an Act to codify a particular branch 
of the law, and in approaching and 
dealing wnth jjfche case Mr. Justice^ 
Chose appears to me to have adopted 
the very course which has been so lynich 
deprecated by Lord Herschell when 
advising the House of Lords* in the 
case of the Bank of England v. Vagliano 
( 1 ). “I think,” said Lord Herschell, 

“ the proper course is iu the first instance 
to examine the language of the statute 
and to ask what is its natural mean- 
ing, uninfluenced by^ any considerations 
derived from the previous state of the 
Jaw, and not to start with oiaj Hiring liow 
the Ia\v previously stood and then assum-* 
hig that it >vas probably intended to 
leave it unaltered, to see if the words of 
the enactment will bear an interpretation 
in conformity with this view, if a sta- 
tute, intended to embody in a Code of 
particular branch of the law, is to be* 
treated iu this fashion, it appears to me 
that its utility will be almost entirely 
destroyed and the very object with which 
it was enacted W 4 II be frustrated. The 
purpose of such a statute surely was 
that, on any point specifically dealt with 
by it, the law should he ascertained by 
ijiterpreting the language used, instead of, 
as before, roaming over a vast number of 
authorities in order to discover >vhat the 
law f was, e^:traoting it by a minute cri- 
tical examination of the prior decisions.” 

That view has been adopted by the 

{!) L. U. App. Cas. 107 (1891). 


Judicial Committee of .the. Privy jDouimil 
in dealing w ith a case, under the . India^n 
Succession Act, equally with the Transfer 
of Property Act, a statute codifying . the 
law, in the case of Norendra Nath Sirjpav 
y. Kamalhashini Demi (2), and I have 
myself taken tlie same view in the case of 
Enj Narain Bh idury v. A^hutosh CAwc- 
herhuity (3). That Mr. Justice Ghose 
^has adopted the course deprecated by the 
judgments to which I have referred is 
reasonably clear from the following 
passages, as in other passages, in . his 
judgment: “With a view to determine 
this question it may be useful to con- 
sider, in tlio first instance, what was the 
state of the law, at. the time when the 
Transfer of Property Act was passed, as 
to the true position of the father in a 
Mitakshara joint family and the rights 
and liabilities pf a son, especially of a 
minor son, jointly*: interested with his 
father iu ancestral property, when such 
property is charged by the f^tlier for a 
loan* contracted by him, or when it is 
sold or is sought to be sold in execution 
of a decree obtained against him alone/"^ 
And, iu passing, I may observe that ^ the 
cases in the Privy Council upon which 
Mr. Justice Ghose relies point only to a 
limited representation on the part bf the 
father, for, if the father absolutely re- 
presented the son, it would uo|» ha^e 
been open to the son to bring a suit to 
impeach the mortgage on the ground that 
the advance was for an illegal and im^ 
moral purpose as clearly he could do. 
At the time ,fhe Transfer of Property 
Act was passed, the position of . the 

(2) 1. L. K. 23 Cal. 5|1 (1896).' 

• (3) 4 C. W. N. 337 ; 8. c. I- L. 

Cal. 649 (1900). 
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father in a Hindu joint family as kurta 
or manager, whether under tlie JJaya- 
bbaga or Mitakshara Schools of law, was 
perfectly well-kiiowu and recognized, and 
yet the Legislature did not think lit to 
place him in the same category as a 
trustee, executor or administrator, or in 
other words as one who, in a suit to 
enforce a mortgage, might be sued as 
representing the interests of all the 
members of the joint family. If one 
were at liberty to speculate as to the 
motives of the Legislature in framing the 
section in question, T should have been 
disposed to say. that it was so framed in 
order to get rid of the questions on this 
head which were raised in the cases 
relied \ipon by Mr. Justice (Uiose, and to 
discourage and avoi<l multiplicity of 
suits by making it obligatory upon the 
mortgagee to bring all persons before the 
Court who had an interest in the pio- 
perty, and of whose interest ho had 
notice. But I have no desire to specu- 
late upon the motives which may have 
led to the language of this section : T 
prefer to rely upon the plain and un- 
equivocal language of the section itself, 
\vhioh to my mind is absolutely clear 
upon the point, nor do T see why we 
should try to, or how we properly can 
get out of this plain and \inequivocal 
language. I need scarcely add thait all 
the cases to which J have referred were de- 
cided before the passing of the Transfer 
of Property Act. 

In,, my opinion the minor Plaintiflf 
ought to have been made a party to the 
mortgage suit, and, for the purposes of 
that sitit, he was not represented by his 
father, the mortgagor. 

'fhe only other question is what are 


the pre.sent rights and remedies of the 
minor naintifl ? li is urged for the 
Appellant that, inasmuch as the decree 
in the mortgage suit, by reason of his 
not liaving been a par tv to that suit is 
not binding upon him, lie is entitled to a 
declaration to that ellbet ; and we have 
been told, witli mu almof^t cynical frank* 
ness, that the advisers of the nnnov pi*o- 
pose to leave the tuortgageo to bring 
another sliit to enforce his mortgage, and 
in that suit the minor will again sot up 
that the debt was incurred for illegal and 
immoral purposes. It has not been sug- 
gested that there is any other possible 
defence open to the minor except the 
defence that the money was borrowed for 
illegal or imt)ion8 ptirposes. But that 
very issue has boon raised and tried in 
the present suit and has been decided 
adversely to the minor Plaintiff^ and 
must now bo taken as between him and 
the mortgagee to have been tjnally and 
conclusively determined. 

Tf the minor had been a party to the 
original mortgage suit and it had been 
found in that suit, that the mortgage 
debt w’as not contracted for immoral or 
illegal purposes, as has now been found, 
and there were no other defence to the 
mortgagee’s claim, what would have been 
the rights of the minor in that suit? 
Taking the mortgage to bo valid, as it 
has been found in this suit to be, his only 
right, so far as T can see, would have 
been a right to redeem, 1’hat right has 
been offered him in this suit, and wo are 
prepared to give him a decree to that 
effect, but the offer has been refvised 
on the minor’s behalf. 

The whole matter is now before us, 
the minor Plaintiff has raised in this suit 
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all the objections he can to tho validity 
of the mortgage, anfl I can see nothing 
to prevent ns from finally dealing with 
the matter, and placing tho minor in the 
same position in which he w^ould have 
been, liad he been a party to the original 
mortgage snit; and I do not sec that he 
can snccessfullv claim more than this. 
No doubt in the oaSe of Bhowani Pvo^ad 
V, lutllu and othern (4), the majority of 
the Judges held that tho mortgagee 
decree-holder was not entitled to sell in 
execution of his decree for sale, the in- 
terest of thelsons tu the property com- 
prised in the mortgage by the father. 
But there Is material difference between 
the frame of the suit in that case, and 
the frame of the present. There the 
Plaintiff asked for a declaration that 
their iutereats were not bound by the 
decree in the suit to which they were not 
parties, upon tho sole ground that they 
were not pijrties, and did not go into ttie 
merits of the validity of tho mortgage] 
and that being so, the Court held that 
tliey were entitled to such a decree. 
But here the Pldintiff has gone into the 
morirs, and upon the qmstion of the 
validity of tho mortgage tlie issue has 
been found agaiusti him, and I do not 
think he ought to fee allowed to contest 
those merits again. He is in tho same 
pobition in which ho would have been 
had be been a parry to the mortgage 
suit, and in that suit tho validity of the 
mortgage bad been decided against him. 
It seems to me that now the only right 
of the minor is to redeem ; and that, as 
we now have all the parties before the 
Court, we can give him that rights 
if he asks for it; aad that we ought 

(4) 1. L, R. 17 All. 687 at p. 548 (IS»5). 


not to njake a decree in his lavom 
merely on the footing that be was* not 
a party to the mortgage suit, when 
he has invited a decision on the merits^ 
and the decision is against him. It 
would have been different bad he only 
sought a decree on the ground that he 
was not a party to the mortgage suit, 
Yn which case the validity of the mort- 
gage would, if contested, have to be 
decided in another suit. But that ques- 
tion has now been decided in this suit. 
This view is not inconsistent with that 
taken by the High Court at Madras in 
two cases, one of JSan^asamayyar v. 
Virammi Ayyar (5) which was foUo*Wed 
in the case of Palani Goundan v, Ramyyd 
Goundan (6) or with tho principle laid 
down by the Bombay High Court in tho 
case of Devji v. Saypbhu (7), 

Under these circumstances, seeing that 
the minor Plaintiff does not ask for 
liberty to releem the mortgage, a right 
wliioh I understand the mortgagee is 
not prepared to contest, and it, having 
been found against the minor PiaintiS 
timt the debt w is not contracted 
for immoral or Illegal purposes, and no 
other defence to tho mortgagee’s olahil 
having been raised or even suggeated, it 
seems to me that his suit and bis appedl 
must fail and that both must be dis- 
missed with costs. ^ ^ 

Salb, J.~I agree. 

Brbtt, J.— -I agree. 

c. c.%, 

(5) I. L. R. 21 Mild. 222 (t8»e). , 

(6) I. L. R. 22 Mad. 207 (1808). 

(7) 1. L. R. 2« Bom. 186 (1800). 
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PRIVY COUNCIL. 

[On Appbal from the Allahabad 
High Court.] 

Lord Horhouse. 

Lord Maonaghten. i Shankar Sarup, 
Plaintiff, Appellant, 

Lala Phul Ciiand, 
Defendant, 
Respondent. 

Moi'tgage — Priority^ rdinqxiuhnent of— 
Civil Procedure Code {Act X of 1877)^ sec. 
295 — Distrihution of sale^proceeds — Sait foi* 
refund of money so distributed— Order in 
a suit — Limitation Act {XV of 1877)^ 
Sch. IJ^ Art. 18. 

An ot'der for distribution undei^sec, 205^ 
Civil Procedure Gode^ is an order in a suit 
and as such excluded from the operation of 
Art. Id of Sch. II of the Limitation Act, 

The scheme of sec. 295Jjivil Procedure 
Cbde^ is rather to enable the Judge as a 
matter of administration to distribute the 
pi'ice according to what seem at the time 
to be the right of the parties^ and does 
not import a conclusive adjudication on 
those rights^ which may be re-adjusted 
subsequently ly a suit, 

A suit for refund of money paid to 
the Defendant under an order of Court 
inode under sec. Civil Procedure 

UodCy on the qround that the Plaintiff 
was entitled to it in preference to the 
Defendant^ is not a suit to set aside t/ie 
order of dAstribution and docs not e^jinc 
within the Limitation Act^ Art. IS. 

Vishnu Bhikaji Phadke *v. Achut 
Jagannath Ghatb (1) approved. 

On JfJlh May 1883 certain villages were 
mortgaged to S, for iJs. 15,000. On 80th 
June 188S, the same were mortgaged to 
(1) 1. L. K. 15 Bum. 13^ (li>90). 


P. for his. 7,000. On the Srd X'ovanber 
18SS a fresh bond executed in favour of 8, 
for Ps. AO/JOO which, by its terms, kept 
alive the bond of 4th May 1883, 8, sued 

OH the bond of Kovember 1883 only and 
not on the bond of May 1883, and ob 
tained a decree on the bond of Xovember, 
P, also brought a suit on his bond of 
June 1883 and obtained a decree, 

•• Held — That the nm'c ,suing on the 
bond of November did not amount to 
a relinquishment by S, of his rights under 
the bond of J/th May 1883. There was 
no necessity fot% 8. to sue on the bond of 
May in order to obtain a sale /or the whole 
of their debt. 

This was an appeal from a decision of 
the Allahabad High Court, dated the 9th 
of July 1897, reversing a decision of the 
Subordinate Judge of Meerut, dated the 
IGth April 1895. 

The facts relevant to this report are 
shortly as follows: — On the 4th May 
1883 certain shares in certaiu*villages 
were mortgaged in favour of the Plaintiff- 
Appellant for Us. 15,000. On the 30th 
Juno 1883 the same shares were mort* 
gaged in favour of the Defendant-Re* 
spondent for Rs. 7,000. On the 3rd 
November 1883 a fresh mortgage was 
executed iu favour of the Plaintiff of 
the same shares in adclition to certain 
other shares in the same villages. This 
moitgage recited that Its. 15,500 were 
due on account of the mortgage of the 
llli May, that iulerest was clue on the 
same, and that certain other debts had 
been incurred which brought up the 
total amount to lls, 20,000 and to secure 
the repayment of this amount the fresh 
mortgage was executed. The interest 
payable under thii^ ifDw mortgage was 
14 annas pur cent, pej mensem, where- 


Lord Robertson. 
Sir R. Couch. 

Sir Ford North. 
1901. 

16, May. 
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as tinder the bond of 4th May it was 

12 annas. ^ 

In 1885 the Plaintiff brought a suit 
on the mortgage of November 1883 only 
and not on the mortgage of May and 
obtained a decree for the amount of the 
debt under that bond. The Defendant 
also brought a suit on his bond of J une 
1883 and obtained a decree. Subsequent-# . 
ly an order for sale of the propertves was 
made under both the decreefi. Ou the 
7th February 1888 an order for distribu' 
tiion of the sale-procceds finder sec. 295 
of the Code of 1877 was made by the 
Subordinate Judge of Meerut; by that 
order the Judge held that the Defendant 
was entitled to be paid in preference to 
the Plaintiff on the ground that in his 
decree the Plaintiff’s right was solely 
based on the mortgage of November 
1883 and not to any extent on the bond 
of May. The money was accordingly 
paid over to the Defendant. 

The present suit was thereupon in- 
stituted ou the 4th I'ebruary 1891 for an 
order upon the Defendant to return to 
him the proceeds of the sale on the 
ground of the priority of their mortgage 
of May 1883. The Defendant contend- 
ed that the suit was barred under Art. 

13 of the Limi^tion Act, the suit not 
having been brought within one year 
of the order for distribution and that 
Plaintiff had lost his right to priority 
under the mortgage of May 1883. The 
High Court on appeal from the Subordi- 
naCe Judge of Meerut decided that the 
suit was not barred by limitation, but 
that the Plaintiff had lost his priority 
under the mortgage of May 1883. 

Mr. Mayne for tfce Appellant. 

Mr. Hoss for the Respondent. 


Their Lordships’ Judghbnx was deli- 
vered by 

Lord Rorertson. — The competition be- 
tween the Appellants and the present 
Respondents who are the legal repre- 
.sentatives of the original Respondent, 
Lala Phiil Chand, deceased, is for moneys 
realised by the judicial sale of certain 
villages and paid over under judicial 
warrant to Lala Phul Chand. The 
villages were ordered to be sold in exe- 
cution of certain decrees of which one 
was held by Lala Phul Chand and two 
by the Appellants. Those decrees pro- 
ceeded upon mortgages, and the question 
on the merits of* the suit is which pf the 
parties had the preferable security. 

The three bonds giving rise to the 
dispute were all validly granted and wdll 
now be stated hi chronological order, 
without reference to any distinctive 
particulars irrelevant to the present con- 
troversy, On 4th May 1883 the villages 
(to the extent of certain shares also dealt 
with in the other two bonds) were 
hypothecated in favour of the Appellants 
for Us. 15,500. On 30th June 1883 
a bond of hypotliecation of the sapae 
property was executed in favour of Lala 
Phul Chand for Rs. 7,000. On 3rd 
November 1883 a bond of hypothecation 
of the same property was executed in 
favour of persons now represent^ in 
interest by the Appellants for Rs. 20,000. 
The terms of this bond require further 
statement. It begins by declaring that 
Rs. 15,500 are due on account of the 
bond of 4th May 1883 in which the 
mortgagor’s right was hypothecated. 
Then it sets out that kiterest ie; dne and 
that ofher debts have been incurred, 
bringing out a total indebtedness of 
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lls. 20,000 ; and until repayment of all 
this money the borrower hypothecates 
what had been hypothecated in the bond 
for Rs. 15,500. In addition to the above 
he hypothecated certain other ’shares in 
the same villages. The interest under 
this new bond was to be 14 annas per 
cent, per rnonsem (the interest under the 
bund of Mny having been 12 annas), 

Tn 1885 the Appellants obtained 
decrees for the amount of the debt under 
the bond of November 1883 and for 
enforcement of the liypoihecation by 
sale. (Two decrees were taken, and not 
one only, merely because the amount of 
the bond was payable in moieties, but 
the Appellants having come to be in 
right^of both moieties this introduces 
none but an apparent complication.) As 
the Respondents^ contention on the 
merits depends mainly on these proceed- 
ings it is necessary to point out that in 
their plaints the Appellants sued on the 
bond of November 1883 alone, and not 
on the bond of May 1883 ; and this was 
the tenor of the decrees obtained on 
those plaints and also of the orders for 
execution which followed- in duo course. 
Meantime Lala Phui Chand had sued 
on his bond ; and the claims of both 
parties as well as those of other creditors 
having matured, an order was made* for 
sale an<Tthe sale took place. The seqi^el 
of those judicial proceedings was the 
distribution of the price ; and in carry- 
ing this out as well as \^at had pre- 
ceded the Subordinate Judge •of Meerut 
was aeting under the Civil Procedure 
Code, 1877, and particularly sec. 295. 
On 7th.*' February 1888 an order ^was 
made for distribution of the price, and 
it the Judge held that Lala Plml 


Chand was entitled to be paid in pre- 
ference to the Appellants, on the ground 
that in their decrees the Appellants* 
rights were rested solely on the ^bond of 
November 1883 and not to any extent 
on the bond of May 1883 and according- 
ly that their rights %vere inferior to that 
of IjJila Phnl (‘haml under bis bond of 
•Juno 1883. The money was neenu’dingh' 
]>nid ov^r to Lala Phul Cliand. 

3'hg AppeJIants thereafter on 1th Fob- 
riiaiy 1891 fdod the present petition of 
plaint, the remedy sought being that 
Lala Phul Chand should bo ordered to 
return to tho Appellants the proceeds 
of the sale on the ground of the priority 
of the hypothecation in their favonr 
made in May 1883, The answer of the 
Respondents is, first, that the suit is time- 
barred under Art. 13 of tho Limitation 
Ac£, tlie suit not having been bfbnght 
within one year of the order for distribu- 
tion made by the Subordinate Judge on 
7 til February 1888; and, .wonr/, that tho 
7\ppellants Imcl lost their right to found 
on the bond of May 1883 as conferring 
on them a priority over Lala Phul 
Chand 's bond of June 1883. The Sub- 
ordinate Judge of Meerut hold the suit 
to be barred and by decree sealed on 3rd 
August 1891 he dismissg^F it. On 27th 
Juno 1893, this decree was set aside by 
tho High Court of the North-West 
Provinces and tho case was remanded. 
The Subordinate Judge on 16th April 
1895 gave to the Appellants the decree 
sought for ; but this decree was on 9th 
July 1897 set aside by the High Court 
who dismissed the suit with costs in all 
Courts. Against this decision the pre- 
sent appeal has been brouglit. 

The theory of the Respondents* plea 
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that the suit m tinie-barrod is that it is 
truly a suit to set aside the order of 
7th February 1888 by which the Sub- 
ordinate Judge ordered payment to Lala 
Phul Chand of the proceeds of the sale. 
That the money now sued for is the 
money so authorised to be paid over is 
certain. But it is to be observed that 
the same section of the Civil Procedure 

i 

Code which authorised the or^or for 
payment to Lala Phul Chand authorises 
also the present suit by the ^Appellants. 
The 295th section while providing that 
the Judge under whose authority the 
sale takes place shall distribute the pro- 
ceeds provides also that if all or any of 
such assets be paid to. a person not 
entitled to receive Jblie same, any person 
so entitled may sue such person to com- 
pel him to refund the assets. It seems 
to th^r Lordships therefore that tiio 
present suit is in no sense an action to 
set aside the order of distribution of 
7th February 1888 and that that order 
does not stand in the way of the present 
suit. The scheme of sec. 295 igi rather 
to enable the J udge as matter of admin- 
istration to distribute the price accord- 
ing to what seem at the time to be the 
rights of parties, without this distribu- 
tion importing ^ conclusive adjudication 
on those rights, which may be subse- 
quently readjusted by a suit such as the 
present. Their Lordships approve of the 
decision oti this point in Vishnu Bhikaji 
Phadke V. Achut Jagannath Ohate (1) 
and they concur in the further observa- 
tion made by the learned J udge in that 
case that the application- of the 13fch 
Article is also precluded by the fact that 
the order for distribution was a step in 

I, I^. R. (s 438 (1890). 


an execution proceeding and was there- 
fore made in the suit in wbloU the decree 
was made which was in process of ex- 
ecution. The order for distribution was 
thus an order in a suit. 

On the merits, their Lordships hold 
that the Appellants are entitled to pre- 
vail. If the bond of November 1883 
be considered on its own terms, there is 
no room for the suggestion that it 
superseded the bond of May so as to 
impair the effect of that bond as a sub- 
sisting hypothecation. The argument of 
the Respondents was rather that the 
Appellants by their suing on the bond 
of Novembb* and not bn the bond of May 
had relinquishcd,thoir rights tinder the 
bond of May. No such inference can 
legitimately be drawn. The Appellants did 
not need to sue on the bond of May iti 
order to obtain a sale for the whole of their 
debt, that being comprised in the bond 
of November. Ilut in suing on the bond 
of November they did nothing to imply 
or to lead others to believe that they 
abandoned what apart from abandon 
ment was a subsisting hypothecation; 
and in point of fact Lala Phul Chand in 
the suit on his own bond expressly 
recognised the bond of May as a subsist- 
ing and prior hypothecation. 

Their Lordships will humbly advise 
His Majesty that the decree of the High 
Court ought to be reversed, and the 
appeal to it ordered to be dismiss^ with 
costs, and the decree of the Subordinate 
Judge of 16th April 1895 be restored. 
The ResponjJents will pay the costs frf 
the appeal. 

Solicitors: Messrs, T, L, Wihmm Co* 
for the Appellant. ^ 

Solicitors : Messrs* Barrow^ 

' NeM for the Respondents. / 

C, W. A. A^al alipwe§ 
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Appeal from Order 
No. 355 OP 1900. 

Manoq Lal, 
Decree-holder, 

Rampini, J. Appellant, 

Gupta, J. v. 

1901. Durga Prasad Singh 

16, May, and others, 

J udgnient-debtore, 
Respondents. 

Mortgage decree^ conBtrnctioi^ of — hitereBt 
— Date of faymevU 'ineanivg of. 

* 

There is nothing in the law to prevent 
interest at the rate stipulated on a hand 
heing ^creed up to the date of actual 
payment. 

Where a mcn'tgage decree provided for 
interest to he recovered from the date of 
the decree till the date of payment ; 

Held — That the words “ date of payment ” 
meant the date of actual payment and not 
the last day fixed for payment in the decree. 

This was an appeal preferred on the 
30th of August 1 900, against the order 
of H. Holmwood, Esq., District J udge of 
Zillah Gy a, dated the 12 th of May 1900, 
reversing the order of Babu Jadu Nath 
Dass, Subordinate J udge of that District, 
dated the 10th April 1900. 

This appeal arose out of an application 
for execution of a mortgage decree. The 
question was what was the meaning of 
the words ‘date of payment,* *a8 to 
whether they meant ‘ the date of actual 
payment,’ or ‘ the last day fixed for the 
payment ’ in the decree, ^The portion M 
decree material to this report was 
in the following words .... It 
is ordered ^d decreed that this suit be 
decreed with costs ; the Plaintiff do re- 
M?0TiV the sunn of Rs. 1,118 principal 


with interest at tlio rate mentioneef in 
the bond at Rs. 2 per cent, per mensem 
from the date of the suit, till the date 
of payment and the interest claimed by 
him, and costs with interest at Rs. 6 
per cent, per annum ; and it is further 
ordered and decreed that if all the De- 
fendants or any one of them pay the said 
amount of decretal money and interest 
and costs within six months from this 
date, then the Plaintiff shall give back 
to tfie Defendant or Defendants the mort- 

^gage bond The decree 

was passed on the 16th July 1896. 

The first Court held that the words 
‘date of payment ' meant the ‘date of 
realization,’ and therefore interest should 
run up to the date of realization. 

The District Judge, on appeal, took a 
contrary view and* held that interest 
should run up to the date of the order 
making the decree absolute up to the 
16th January 1897. 

Bohn Mahendra Nath Boy for the 
Appellant. 

Bahu Saligram Singh for tlie Re- 
spondents. 

• 

The Judgment of tite Court was as 
follows : — 

This is an appeal against an order of ^ 
the District Judge of Gaya, dated the 
12th of May 1900, ^passed inmn execu- 
tion case. 

The question raised before the District 
Judge, and now to be determined by us, 
is, what is the meaning of the words 
“ date of payment ” in the decree given 
by the Subordinate Judge upon a mort- 
gage bond. From the judgment and 
decree it ‘appears that the Court which 
passed that decree directed that the 
decree-holder was entitled l^o recover 
the principal sum due upon the mort-t 
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gage, with intereHi at the stipulated rate 
at 2 per cent, per mensem, from the date 
of the suit down to the date of payment, 
and 80 on. 

Now the Subordinate Judge, before 
whom the case first came, held that the 
** date of payment ” referred to in the 
judgment ami decree was the date of 
realisation. Hut this order of tlie Subor- 
dinate Judge was set aside by the l>is^r.i<d; 
Judge on appeal. He held that the 
“date of payment” did not mJan, and* 
could not mean, the date ol. realization, 
but the date of the oi*der absolute, fixed 
under the provisions of sec. 8fi of the 
Transfer of Property Act. 

The decreediolder now appeals ; and 
after considering the judgment and 
decree of tlie Subordinate Judge, who 
passed the decree upon the mortgage 
bond, we think that the words “date of * 
payment ” in that judgment and decree 
mean date of realization. We think they 
cannot possibly mean anything else. 

No question of law really arises in 
this case ; because the law on the point 
appears to be settled by the Privy 
Council ill the case of Ramestvar Kofr v. 
Mahomed Mehdi Hoseein Khan (1), and 
we may further in support of this view 
cite the judgment^ of a Full Bench of 
the Allahabad High Court, namely, the 
case of Bakar Sajjad v. Udit Narain 
Singh (2). These two cases, we think, un- 
questionably settle, the law of the matter, 
with regard to which the District Judge 
seems to have taken an erroneous view. 
Further, it is not necessary for us to 
enter into the facts of the case Ut length. 

(1) 2 C. \V. N. 633 : .s. c. 1. L. H, 26 
CaV. 39 (1 898).^ 

(2> 1. U n. 21 Ail. 361 (1899J. 


It is sufficient to say that we do not 
agree with the interpretatioh of the Sub- 
ordinate Judge’s decree which has been 
adopted by tlie District Judge. As we 
have already said, w’o think that the 
date of payment in the judgment and 
decree of the Subordinate Judge means 
the date of aclutd roall;alion. 

]‘\»r tbese r(‘asoi»s we set Jiside the 

0 0 

decree of the Dislriet Judge and restore 
that of tbe Sidmrdhiate Judge. 

This order will cany costs, the bearing 
fee beJng assessed at three gold moliurs. 

S. C. S. Appeal alloived. 

[CIVIL appellate jueisdkAiion.] 

Appeal fuom OmaixAL Deciibe 
No. 25G OF 1899. 

Jl. Mathewron, 
Defendant No. 1, 

* Appellant, 

V, 

(bnuRDnAN TmuEm 
and another, 
Plaintifis, 
Pwespondents. 

Civil Procedvre Code {Act XTV of 1$S2)^ 
sec, BJf/f — Ijaraflar of judgment- debtor^ u'hether 
a legal representative-- Right of suit. 

An ijaradar of a propei'iy of the judg* 
meni<hhior is a rep^resentative of the jvdg*, 
ment-dehtor xvithin the meaning of sec. 

c. P. q. 

A sxdt brought by a decree-holder against 
the judgment-debtor and his ijaradar to 
have it declared that the ijara was null 
and void is not maintainable as thWt 
gnestion uhich should he decided by the 
Court executing the decree, * 

Mal V , Nand Kishore. (1), 

(I ) I.. P. 19 Ail. 832 (1897). 


Chose, J. 
PllATT, J. 

1900. 

20, December. 
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Madho Das v: Ramji Patak (2), Gur 
Prasad v. IUm Lal (3), and Tsjian Chun- 
DER SiRKAR MaDHUM SlRKAR (4) 

referred to. 

This was an appeal preferred on the 
3rd of August 1891), against the decree 
of Babu Saroda Prosad Chatterjee, Sub- 
ordinate Judge of Zillah Manbhoom, 
dated the 18th of April 1899. 

This was a suit by the Plaintiff-Respond- 
ent, who was a decree-holder, against 
his judgment* deb tor and a person to 
wdiom the judgment-debtor had granted 
an ijara of the property which the 
Plaintiff had caused to be attached in 
execution of his decree, for a declaration 
that the said ijara was null and void as 
against him. It appears that in execu- 
tion of his decree the Plaintiff had 
attached tlie property on the 29th Sep- 
tember 1891, and a R^eceiver was appoint- 
ed at his instance to take charge thereof 
and to make over the proceeds of the 
j)ropcrty to the Plaintiff and other 
attaching creditors. While the Receiver 
was in possession of the property, the 
^Defendant No. I presented to him an 
ijara paltahy said to have been executed 
by the judgment-debtor in his favour on 
the 7th November 1890, and asked the 
Receiver to accept rent from him. Ilencc 
the present suit. 

Bahib Jogesh Chandra koij for Bahu * 
Bhoioani Charan Dutt for the ApjEjllant. 

Babus Saroda Charan MUtra and 
Munindra Nath Bhattacharjee for the 
Respondents. 

The Judgment of the Court was as 
follows : — 

This appeal arises out of a suit insti- 

* (2) I. L. K. 16 All. 2S6 (1894). 

(3) I. L. R. 21 All. 20 (1898). 

(4) I. L. 11. 21 Cak 62 (1896). 


tilted by a decree- holder against his ji^g* 
ment-debtor and a person to whom the 
judgment-debtor had granted an ijtim of 
tlie property which he (the deorea-hold^) 
had caused to be attached in execution 
of his decree. The attachment is said 
to have taken place on the 29th Septem- 
ber 1891, and the ijara w^as executed on 
the 7th November 1896. 

the facts, as set out in the plaint, are 
that, aft^r the property was attached at 
the instance of the decree-holder a Re- 
ceiver was appointed by tlie Court to take 
charge thereof, and to make over the 
proceeds of the property to the Plaintiffs 
and the other atl^iching creditors, and 
that subsequently, while the Receiver 
was in possession nf the property, the 
Defendant No. 1, the ijaradar^ presented 
before the Receiver the ijara, pattah^ and 
asked tliat the rent 2>ayable by him 
under the ijara might be received. But 
wbat took place upon that application 
being made is not stated. It is, howov^r^ 
alleged that this ijara wtis granted at a 
very low rent with the object of throw- 
ing difticulties in the way of recovery of 
the money due to the Plaintiffs aud tho 
other decree-holders. The Plaint!^ upon 
these allegations asked that it might bo 
declared that the saitl ijara of the; 7th 
November 1896 was null and void as 
against them. 

The suit was contested by tlie ijaradar 
upon the ground that the question raised 
by the decree-holders should bo decided 
by the Court executing Uie decree 
sec. 244 of the Code of Civil Procedure, 
that there was no attachment projpeidy 
so called upon the property, and t]hai 
the property in question, being oidy. a 
maintenance grant for the, lifetime of the 
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judgment-debtor, could not be attached 
and sold. A further question was raised, 
namely, whether t|je Plaintiffs had any 
cause of action. 

The Subordinate Judge has negatived 
all the objections of the Defendant, and 
given the Plaintiffs the declaration that 
they asked for. 

The Defendant, the ijaradai\ has ap- 
pealed against this decree. 

Two main points have been discussed 
before us by the learned vakil for the 
Appellant, Jlrst, whether the PlaintiflPs 
have any cause of action, and, aecondl^, 
whether the suit is barred by the provi- 
sions of sec. 244 of •the Code of Civil 
Procedure. It would seem that these 
two questions are intimately connected 
with each other. Taking the first ques- 
tion, however, by itself, wo should not be 
prepared to say that the Plaintiffs have 
no cause of action. The terms of sec. 42 
of the Specific Kelief Act are such as 
would favour a case like this. We need 
only refer in this connection to two of 
the illustrations given in that section. 
The first of these two illustrations, 
namely (d), is ‘‘ A alienates to 13 pro- 
perty in which A has merely a life inter- 
est. The alienation is invalid as against 
C who is entitled as reversioner. The 
Court may in a suit by C against A and 
B declare that C is so entitled.” The 
other illustration, (^), is A is in posses- 
sion of certain properly. B, alleging 
that he is the owner of the property, 
requires A to deliver it to him. A may 
obtain a declaration of his right to hold 
the property.** It is, we think, impos- 
sible to say that if the ijam pattah was 
set up by the Defendant, the ijaradai\ 
before the Ueceiver, in respect of a pro- 


perty which had been attached at the 
instance of the Plaintiffs, and from Which 
property they (the Plaiiitiii‘8) were enti- 
tled to have their decree satisfied, npe^ 
such a claim being preferred by the 
ijaradaTy the Plaintiffs would not be 
entitled to come to Court and ask for 
a declaration that the ijara set up by 
the Defendant is invalid and inoperative 
as against themselves. But however that 
may be, if the Plaintiffs or the Receiver 
had brought the matter to the notice of 
the Court, the Court would have, as we 
take it, made some order or other upon 
the matter, viz,, whether the Receiver 
was bound to receive from the ijaradar 
the rent payable under the ijara pattah, 
or should he, in accordance with the 
orders of the Court, which had been made, 
receive the whole of the collections from 
the property in que8bi5n. Hero comes 
the consideration of the question, whether 
this matter could have been dealt with 
under sec. 244 of the Code of Civil Pro- 
cedure. The words of that section are : — 

*‘The following questions shall b64 
determined by order of the Court execut- 
ing a decree and not by separate suit, 
namely (c), (omitting (a) and (6) which 
are not material for the purpose of the 
present question) any other questions' 
♦ arising b^itwedh the parties to the suit in 
which the decree* was passed, or their 
representatives, and relating to the execu- 
tion, discharge or satisfaction of the 
decree.” 

There can b^ no doubt that the matter 
that was raised upon the application of " 
the ijaradar was a matter relath]^ tO 
the discharge or satisfaction of 'tilie' 
decree which was then being exeent^j 
^as we take it ; because the action of 
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the Beceiver in receiving the rents and 
profits of the property under orders of 
the Court, and applying the same to* 
wards satisfaction of the claims^ of the 
various decree-holders was a part dl 
the execution of decrees. That being 
so, the only question which demands 
consideration is whether the ijaradar 
could be regarded as a representative 
within the meaning of the section. E'er 
if he might be so regarded, there could 
be no doubt that the question now raised 
by the Plaintiffs might well have been 
3ealt with by the Court executing the 
decree. Whether the Defendant *No. 1, 
who, subsequent to the .alleged attach- 
ment, took a lease of the property, and 
, is bound under the lease to pay only a 
portion of the usufruct of the property 
as rent thereof for a term of years, is 
a representative of the ^dgmeut-debtor, 
is a question which is not altogether 
free from difficulty. But having regard 
to some of the cases to which our 
attention has been called by the learned 
vakil for the Appellant, we are not 
prepared to say that he is not a repre- 
sentative within the meaning of sec. 
244 of the Code. In the case of Zalji 
Mai V. Ufand Kishore (1) where a decree- 
. holder brought a suit for a declaration 
that in execution of his decree a cer- 
tain property which had been attached 
at his instance, but which had, subse- 
quent to the said attachment, been sold 
to another party, was liable to be 
brought to sale in execution of his 
decree, it was held that the purchaser 
representative within the meaning 
sec, 244 gf the Code. The learned 
Judges, ’in the course of their judg- 

(1) I. L XI. 10 All. (1897). 


ment, made amongst others the following 
observations ; — 

‘‘Convenience, which is not always 
a good reason for laying down a provision 
of law, would suggest that a sale which*, 
was contrary to the provisions of sec. 276 
of the Code of Ciyil Procedure, should, 
if challenged '^by . the decree-holder, be 
a matter to be adjudicated upon under 
sec. 244^ In our opinion; as the pro- 
perty in question was under attachment 
at the time* the sale took place, the pur- 
chaser must be treated as a representa- 
tive of the judgment-debtor ; un the same 
principle as he. would have been a re- 
presentative of the judgment-debtor by 
reason of his purchase, if the decree had 
been one for sale of a particular property* 
The position of a purchaser of a property 
affected by a decree for sale was discuss- 
ed* by this Court in Madho Dai$ v. 
Ramji Patak (2).” And they accord- 
ingly dismissed the suit upon that single 
ground. • 

In a later case, before the same Court, 
of Our n Prasad v. Earn Lai (3) the 
same view was accepted. In that case 
the Plaintiff was the purchaser, and it 
was determined that the suit brought 
by him was not maintainable, it being 
held that he was a representative of the 
judgment-debtor within the meaning of 
sec. 2X4 of the Code of Civil Procedure. 

Then in the case of hfixiyi Chunder 
Sirkar v. Beni Madhub Sirkar (4), 
decided by a Full Bench of this Court, 
the question was raised what was the 
exact significance of the word “repre- 
sentative as mentioned in sec. 244 of 

(2) L L. 11. All. 286 (1804). 

(3) I. L. K. 21 All, 20 (1808) 

{!) I. L. U. dftl. o-i 
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the Code. The hicts of that case were 
that after a laortgage decree was passed, 
the equity of redemption subsisting in 
the mortgagor was sold in execution of 
S. money decree at the instance of a 
third party, and th# question was raised, 
whether, in the course^ of the execution 
of the mortgage decree he (Abe purchaser) 

could be allowed to come in under sec. 

•• 

244 as a representative of the judgment- 
debtor. It was held that he could come 
ip j and it seems to us that, •though the 
observations that were made by the then 
learned Chief Justice, who delivered the 
judgment of the Court, had. reference to 
the facts of the particular case before 
them, yet they were such as to indicate 
that the word “ representative ” occurring 
in sec. 244 had a wider significance than 
“legal representative,'* namely, that it 
includes a person who is a representative 
in interest of the judgment-debtor ; and 
this is the view which was substantially 
accef>ted,by the Allahabad High Court in 
the case of Gur Prasad v. Mam Lai (3) 
to which we have already referred. 

Having regard to the principle that 
underlies these cases, we think we ought 
to hold that the ijaradar in this case is a 
representative of the judgment-debtor, 
and it does not, to our minds, make any 
substantial difFerhnce in that principle 
that he has nob acquired the whole inter- 
est of the judgment-debtor. Suppose 
the latter sohl a fifteen-sixteenth share 
of the property which had been attached 
in execution of decree, could it be 

# V 

rightly said that because he reta^ined in 
his hands a one-sixteenth shr.re, therefore 
the assignee of the fifteen-sixteenth share 
of the property was not his represen ta* 

(8) I. L U. 2X All. 20 (X808). ^ 


tive iiuoad that share? The ^madar^ in 
this case, has under bis ijara acquired 
a substantial interest in the property; 
he is bound under the terms of his ijara 
to pay, as it is alleged, a small share 
of the proceeds of the property, be 
being entitled to appropriate to himself 
the rest j and so far as regards the share 
of the proceeds which has thus been 
transferred to him, though for a term 
of years, he might well be regarded 
as a representative of the judgment- 
debtor. 

Upon these grounds we are of opinion 
that the contention raised by the learned 
vakil for the Appellant that the present 
suit is not maintainable, having regard 
to sec. 244 of the Code ought to prevail. 

In this view of the matter it is not 
necessary to discuss the other questions 
raised before us. • 

The result is that this appeal will be 
allowed, and the suit dismissed ; but 
having regard to the fact that the 
objection which has been raised by the 
Defendant and upon which be has suc- 
ceeded is an objection as to the form of 
action, and does nob really go to the 
merits of the case, and inasmuch qjs 
the merits were in the Court below found 
entirely against him and in favour of 
the Plaintiffs, we think that each party 
should bear his own costs in both Courts. 

^ Ap 2 )eal allowed* 

S. C. S. 
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Shnd^r-^ DefamaHon — Uncha impv- 
tation of-'-Spficid damage — Common Han^ 
of England^ application of in Calcnita - 
Charter of the Supreme Conrtf 1 736 

JSfo damages are recoverable for the 
mental distress caused by an instdt. 

<rRI»SH ChAVDRA MiTTRK V , JaTADHAR! 
Sadukhan (1) followed, 

Wilkinson v, Do\\nton (2) and 
Lyn<^h t;. Kntoiit (3) referred to, 

DefanuMtory words imputing unchastity 
to a woman are not actionahle within 
the limits of Calcutta without proof of 
special damage. • 

The common law of Eygland^ as it 
prevailed in 17%G^ applies to natives of 
Indii within the limits of Calcutta except 
in so far as it has been modified by the 
Legislature or where it is shewn to be 
%msuitahle to this country. 

Advooatk-Oenrral of Bknoal V . 
IlANfiE SuuNOMOYB DossEE (4) referred 
to, 

J^hat an action for slander is^ only 
matintainahle in Calcutta by virtue of the 
common taio of England introduced • by 
the charted' of 1726. 

^ This was a snit^or damages for slander. 
The words which were said to have been 
uttered hy the Defendant were these 

(1) 0 0. w. N. 66l ; s. o. I, L. R. 26 
Cal. 668,(1899). 

(2) L. R.(1892)2 Q. B. 57. 

(3) 9H. L.C. 594 (1861). 

(4) 9 Moo. I, A. 387 (1808). 


“ You are a prostitute ; I will publish 
before all the ^(Oaate people that you are 
a prostitute. I took you to the gardeti- 
house and to Kalighat and had sexual 
intereonrse with yon.” The plaint did 
not however set ont any special damage 
which had been siiflered by her save 
and except loss of reputation and pain 
of mind. The Defendant took a prelim 
^minary objection at the bearing tlint the 
suit was_not maintainable.* 

Mr.^ Garth and Mr, J. G, ^Yoodrojfe 
for the Plaintiff. 

Mr. Sinha and Mr. S. E. Das for the 
Defendant. 

The following oases were cited in the 
course of the argument : — 

Girish Chandra Mitte^' v. Jatadhari 
Sadhukhan (1), Robert v. Roberts (10), 
Lynch v. Knight (3), CItamhtrlain v. 
Boyd (11), Konml Chunder Bose v. Nobin 
Chwnder Gho»e (12), Mahomed Ismail 
Khan v. Mahomed Tahir (13), Dwyer v. 
Meehan (14), Knight v.- Oihbs (15), 
Moore v. Meagher (10), Dams v. ^Solomon 

(17), Evans v. Harries (18), Nilmadhvh* 
Mooherjte v. Dmkeeram Khottah (19))* 
Rutherford v. Evans (20), Clarke v. 
Morgan (21), Tunnieliffe v. J/b««^(22), 
Dixon "V. Smith (23), Advoeate-General ^ 

(1) .3 C. W. N. 5.''.! s. 0. I, L. n.<20 
Oal. 653 (1899). 

(10) 33 L. J. <). B. 249 (l|04),* 

(U) 11 y. IJ. D. 407 (1883). 

(12) 10 W. E. 184 (1808). 

(13) 6 N. W. P. 38 (1873). 

(14) 18 L. R. Ir. 138. , 

(16) 1 A. & E. 43 (1834). 

(10) 1 Taunt. 39 (1807). 

(17) 41 L. J. Q. B. 10 (1871). 

(18) 1 p. & N. 251 (1866). 

(19) 15 B. h. R. 161 (1876). 

(20) 4 Car. k P. 74. 

(21) 38 L. T. 864 (1878). 

(22) 8 Carr, k Kf88 (1850)^ 

(gK) 5 H. fc 460(18001- • » . 
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V. JRanee Sm^wnioye (4), Parvathi v. 
Mannar (6), Ka$iram v. Bhadu (7), 
Joge$hwar v. Dinaram (8), Bewan Singh 
V. Mahip Singh (9) ; the following author- 
ities were also referred to in the course 
of the argument : — Handbook of Indian 
Law, p. xiv; CowelVs Tagore Lectures 
(1872), pp. 58, 59; Morley’s Digest, 
p. xxii ; Odgers on Libel and Slander., 
Reference was* also made to thci^ Limita- 
tion Act, Art. 25. 

* 

The Judgment of tub Court was as 
follows ; — 

Harington, J. — The Plaintiff in this 
case sues the Defendant for slanders im- 
puting unchastity to the Plaintiff. 

The Defendant denies that he uttered 
the words in question, alleges that if 
spoken they are mere vulgar abuse : and 
that in any case they are not actionable 
witliout proof of special damage, and no 
special damage is alleged in the plaint. 

The parties reside in adjoining houses : 
a quarrel broke out between their respec- 
tive families ; in the course of that 
quarrel the Defendant said something 
which caused the Plaintiff to prosecute 
him before the Magistrate under secs. 500 
*and 504 of the Penal Code, on the ground 
that he had made imputations on her 
chastity. The ‘Defendant appeared to 
the summoi^ apologissed and expressed 
his regyet whereupon the charges were 
withdrawn. 

It is alleged by the PlaintiflT that on 
the following day th^i dispute broke out 
again, and that the Defendant not only 

(4) 9 Moo. 1. A. 387 (IBck). 

(6) I. L. It b Mad. 175 tlSa4). 

(7) 7 Bom. H. C. R. (A.. C.) 17 (1870). 

(8) 2 0. W. N.^xxui(1888k 

(9) 1. b. 11. 10 All. 466 (1888^ 


uttered blanderous words about her in 
the presence of Sarat Chandra Shaw, 
Sada Nundo Shaw and Behary Lai Shaw : 
but also requested Sarat Chandra Shaw 
to warn his father not to accept from, or 
extend hospitality to her on the ground 
that she was an unchaste woman. 

The slanderous words alleged to have 
been spoken in the presence of the Shaws 
were addressed to the Plaintiff in Bengali : 
translated into English they are “you 
are a prostitute ; I will publish before 
all the caste people that you are a prosti- 
tute. I took you to the garden-house and 
to Kalighat, and had sexual intercourse 
with you.’^ Stfrat Chandra Shaw and 
Behary Lai Shaw depose that they heard 
the Defendant speak these words to the 
Plaintiff: the Defendant on the other 
band denies that he ever spoke the 
words : and says that if the imputation 
were true he»himself would be liable to 
be excommunicated. 

Ju my opinion the evidence for the 
Plaintiff is to be believed. In the first 
place it is very unlikely that the Plaintiff 
who had just accepted an apology from 
the Defendant would reopen the mat^ter 
without a fresh cause of offence, and 
moreover when tested by cross-examina- 
tion she and the witnesses who were 
called on her behalf appeared to be 
telling a truthful story. The Defendant, 
on the other hand, says he never abueed 
the Plaintiff on any occasion, and sug^eets . 
that the Magistrate was res^ntibl^ 
for the apology he is said to have 
in the Police Court. That I dd. nbfe 
believe: I have ito doubt , that 
abuse the Plaintiff, and that 
up in the Police Oonrt he di^, ap<%gh^ 
and wltbdrflrW wbat hf ^ - Ift 
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JOt the wiy be has given hie Ivideuce 
act to the first quarrel I am not disposed 
to give credit to his account^ rather than 
to the. Plaintiff’s account of the second 
quarrel. * 

The speaking of the other slander 
complained of is deposed to hy Sarat 
Chandra Shaw : I think words of the 
purport alleged were spoken, for the 
Defendant admits in cross-examination 
that he used to go about saying he would 
have nothing to do with the Plaintiff. 
On the evidence therefore I find as a 
fact that the slanders complained of were 
spoken and published concerning the 
Plaintiff. * 

It is asserted that they are mere vuh 
gar abuse. In my opinion they are not. 
They convey a distinct imputation of 
unchastity and allege a specific charge 
of an act of immorality. 

The next question is, has any special 
damage been alleged or proved by the 
Plaintiff? 

In the plaint no special damage is 
alleged : the 8th paragraph only alleges 
such general damages as would not sup> 
port an action for slanderous words not 
actionable per ee if brought in England. 

The evidence which has been given is 
not such as would have supported any 
statement of special damage which 
could «have been framed. The Pkintiff 
. herself stated in examination-in-chief that 
Sarat Chandra Shaw to whom the slander 
was published had accepted her hospb 
tl^lity since the slander, *and that she 
herself bad been invited out just as 
before. She did indeed state that Jibon 
Kristo^ Shaw, Hubbo Churn Shaw and 
ectoe other person had not been to her 
bu^ A\d npt Qoaneqt them with 


the slanders in any way. As * the case 
stood at the close of the Plain tiSTs ex* 
amination-iu-chief there was no eort of 
evidence of any actual damage of any 
kind whatever. But the Defendant cross- 
examined on this point, and did elicit 
that a statement had been made in 
her hearing as to why those persons 
would not come to her. house, and when 
askM in re-examination what the state* 
ment was, the Plaintiff said that this was 
that they had refused to come in response 
to an invitation because of the imputations 
cast on her ! 

Sarat Chandra Shaw is the only person 
who is called who professes to have 
ceased going to the Plaintiff’s house 
because of the slanders uttered by the 
Defendant. But I disbelieve him on this 
point. First, because he is flatly contra- 
dicted by the Plaintiff ; secondly, because 
he did not warn his father as the Defend- 
ant desired him to, and as L believe he 
'Would have done if he had seen any 
reason for avoiding the Plaintiff’s house ; 
ihirdly, because he admits he did not 
believe the slanders, and if he did not 
believe them he had no reason for avoiding 
the Plaintiff’s house. There is nothing 
to shew that it was airf words spoken by 
the Defendant whicfii induced Jibon and 
Hubbo and the other man* to refuse the 
Plaintiff’s hospitality : my conclusion on 
this part of the case is that no actual 
damage has been proved to have occurred 
to the Plaintiff ,||^d no evidence more- 
over has been given to shew that conduct 
such as that imputed to the Plaintiff 
would have subjected her to any penal, 
or qmti penal cousequences at the ^Uds 
of the members of her c^te: On 
facts,%erefore, I find the I^efendaht 
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ipoke and publit$h€d Uite worcU complaiuod 
>i by the Plaintiff: that these woids 
Conveyed the imputation that the Plain- 
jiff was unchaste : that they were spoken 
‘alsely and maliciously : but that they 
saused the Plaintiff no actual damage 
s’hatever. 

On these facts two contentions arc 
raised by the Plaintiff (i) that tine words 
eonrey an insult and that for the mental 
distress caused hy such insult damages 
are recoverable mtd (ti) that the words 
are defamatory and are actionable with- 
out special damage. 

The first of tliese propositions was 
unsuccessfully propoittded in this Court 
in the Full Bench ease of Oiish Chandra 
Hitter V. Jatadhaii Studakhan (1). I am 
bound by tlie decision of the majority 
of the Court in that case : and with that 
decision 1 thoroughly agree. 

There is no instance in English law in 
which an action on the case for mental 
distress caused by criminal or tortious 
act will lie. " A wrongful act causing 
death might subject the wrong-doer to 
punishment for manslaughter; it might 
cause the acutest mental distress to a 
parent or child of the deceased : but it 
gave no right of action at common law 
and even under Lofd‘*Campbeirs Act the 
damages recoverable for such a wrong 
are strictly limited to the actual pecuniary « 
loss sustainedi and do not include senti- 
mental damages. 

In WUhinfon v. D^ignton (2) tlie lie 
told must have caused th0 Plaintiff the 
^wwJb^st mental distress, but , it was the 
physical siffering consequent on nervous 

\ 

(1) 3 C. 'TPi N.^ 551 ; s. 0 , 1. L. R. 25 

ChI. 658 (l5|i99). 

(2) h, H. 57. ^ 


shock which formed the ground on vdhieh 
damages were claimed. 

Although mental . distresll caused to 
the Plaintiff may be taken into oopsidera^ 
tion in aggravnliou of damages; alone 
it gives no right to recover damages. The 
English law on the subject was laid down 
in the House of Lords by Lord Wensley^ 
dale in these words mental pain or anxiety 
the law cannot value, and does not pre- 
tend to redress, when the unlawful act 
complained of causes that alone,” Lynch 
V. Knight (3) and that, since the Full 
Bench decision to which 1 have referred, 
expresses what is the law here. 

The next question, ]iamcl,\, whether 
defamatory words imputing unchastity 
to woman are actionable in this country 
without proof of special damage was left # 
open by the Full Bench case to which 
I have referred. 

Under the law of England as it stood 
prior to 1891 such words would not . 
be actionable without proof of special 
damage : is that law to bo applied in 
this country? It is stated in Morley’s 
Digest, p. xxii, that the common law of 
England as it prevailed in 172() is 
the law administered by the Supreme 
Court : and that statement is treated 
as correct by J.jord Kingsdown in’" thq 
case of the Admcate-Oeneral of Bengal^ 

V. Ranee Snrnofaoye Doeeee (4) irtwhicli; 
he observes "that the English law, civil 
and oriminal, has been usually consi- 
dered to have been made applicable to 
natives withifl the limits of Calcutta' 
in the year 1726, by the Charter of IS 
Geo.- 1. This must be taken subject 
to certain limitations ; many ptm^isions 

(3) 9 il. L. C. 594 (1861). 

(4) 9 Moe. 1, A. 387 at p. 4^ <t8C3). ^ 

: 
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of fcbe Buglieh law— as for example that 
iiacler which bigamy is a felony — were 
obviously unsuitable to the natives of 
tlws country and arc therefore not in- 
troduced. 

But ttiere is nothing unreasonable 
having regard to Jbhe customs of this 
country in holding that that part of the 
ooinmon law of England which gave*u 
person injured by slanderous words the 
right to recover damages in an action, 
has boon introduced. In my opinion 
it is by virtue of the common law of 
England, introduced into Calcutta by 
the Charter of 172G that the action is 
maintainable. * 

It may be laid down that under the 
English law the malicious publication 
of any falsehood, oral or written, whether 
defamatory or not, if it is calculated 
to produce and does produce actual 
damage gives a right of action to the 
person damaged by such publication : 
Matcliffe V. Evans (5). * 

There are certain conditions under 
which the false and malicious publication 
of words gives a right of action notwith- 
standing that no actual damage is proved 
to have been produced. These are when 
they are defamatory and are committed 
to \witing — when they impute that the 
Plaintiff is guilty of a crime — wlfen they 
impute that he is suffering froty an ‘ 
iuf^otiuus or contagious disease or when 
t/hisy impute misconduct or iucoiupe- 
tence to the Plaintiff in the way of 
business. These are the aiceptions : in 
Sill Other cases (except those arising 
under the Slander of Women Act, 

,regul6^>^ is followed, namely, that 
tvordel, *to be actionable, must be proved 

, . (5) L.R. (1802)2Q. B. 524, 


to have caused actual damage. The 
existence of the rule and the exceptions 
appear to have been recogni;^ ly tb® 
Legislature bf this country when they 
passed the Limitation Act, Schedule % 
Art, 266. 

Several cases were cited by the Plain- 
tiff of which the most important is the 
case of Parvathi v. jl^annar (6) in which 
it was held at Madras by Sir Charles 
Turner, *0. J., and Muthesami Ayyar, J., 
that words imputing unchastity to a 
woman were actionable without proof of 
special damage. The learned Judges after 
pointing out that tlm oases on the subject 
are conflicting, coh*mn the rule of law 
which enables damages to be recovered 
for the publication bf written defamatory 
matter without proof of actual injury, 
^ while it calls for that proof in the case 
. of oral slander — and in holding that the 
action will lie say ** the true test of the 
right to maintain the suit ^should be 
whether the defamatory expressions were 
used at a time and under such oircums- 
tanoes as to induce in the person defamed 
a reasonable apprehension that hts repu- 
tation has been injured, and to inflict 
on him the pain consequent ou such a 
belief,” and further they say that the 
person who deliberately defames ^another 
ought to be made responsible for damages 
for the mental suffering his wrong doing 
occasions. 

In Kdninim Krishna v. Bhadu Btpuji 
(7) which was ci|pd in support of the 
Plaintiff’s case is expressed to be a suit 
in the mofiv^sil between Hindus to whiqh 
English law is not to be applied* 
Jogeshwa/r Sharma v. Pimram Sharim 

(6) I. L. R. 8 Ilad.%76 (1884). 

(7) 7 Bom. M. p* B. fA. C.) 17 (IB70). 
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Bhattarcliarji (8) is only cited from the 
Short Notes of the C, W. N. and the 
note is necessarily too much compressed 
to give the reasons for the judgment. 

In Dewan Singh v, Mahip Singh (9) 
the very lengthy judgment which was 
delivered by Mahmood, J., turned on the 
question whether abuse was actionable. 

Of the cases cited therefore the only 
one which really supports the Plaintiff’s 
case is that which was decided by the 
Madras High Court — and when the test 
laid down in that case is examined, it is 
found to involve the proposition that 
damage ought to ^ recoverable for 
mental distress alone,* id that is a pro- 
position, which has been shewn by the 
Full Bench decision ^to which 1 have 
referred, to be untenable. 

But ought this particular class of 
slander, that imputing unchastity 
to a woman to be added to the list of 
exceptions t^o the general law and to be 
held to be actionable where no damage 
is proved to have been caused '( 

It is urged that this should be so 
because English J udges in certain cases 
notably Lynch v. Knight (3) and Koherla 
V. Bobertn (10) have made strong com- 
ments on the unsatisfactory state of the 
English' law-- no doubt the law in 
England previous to the passing of the 
slanders of Women Act was unsatisfac- 
tory : the Courts had placed .i very 
narrow construction on what was the 
special damage necessary to support the 
action— and unless the slanderous Vords 
were reduced into writing tlfc criminal 

(3) 9 H. L. 0, m (1861). 

(8) 2 C. W. K. c^xUi (1898). 

(JO 1, L. U. 10 All. 4&0 (lb8S). 

(10) au L. h Q. n. 249 (1864). 


law afforded no redress. But those 
reasons do not apply here : the slanderer 
can be punished criminally whether 
his slanders are reduced into writing or 
not : a successful prosecution in the Cri- 
minal Courts would clear the ebaraoter 
of any slandered lady^s effectually and 
probably more effectually than it would 

cleared if she were entitled to claim 
pecuniary compensation for damage 
which she was unable to prove she had 
suffered. 

Where it is proposed to depart from 
the rules of English law which have 
been introduced into this country it must 
be shewn that those* rules if adhered to 
in this country will work an injustice 
or a hardship. Here no injustice is 
worked by an adherence to those rules 
because in cases where the person 
aggrieved is unable to prove that he has 
suffered actual damage he can call in the 
criminal law to punish the wrong-doer. 
Primd facie there is nothing repugnant 
to justice equity and good conscience 
in calling on a person who is claiming 
pecuniary compensation for damage 
caused by a wrongful act to prove that 
some damage has been caused to him by 
the act of which be complains. 

In my opinion the PlaintiflT has Mled 
to shew 'that the rules of English law 
’applicable to the present case ought to 
be departed from* -aiid inasmuch as the 
words are not jper se actionable, and no 
damage in fact has been alleged or prov- 
ed, the actiorr must be dismissed with 
costs. 

Suit dUmmed. 

J. c. ** 
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Tayloh, J. Shbik, Appellant, 
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1, June. The King-Emperor. 

Fmal Code {Act XLV of 1^S0\ mcf^, SJ^y 
S02 — Aftirder — Insamif/, plea of — Criminal 
rcaponsibilif,?/ — UnsonndnesA of mind — Sallen 
disposition — Insanity of other mem hers of 
the family of the accused — Right and uTongy 
hiotcledge of — Delusion^ mental — Demeanour 
and conduct of accusf^ at the trial — Medical 
observation} y if necessary. 

Where the plea of insanity is taken on 
behalf of an accused person, the question 
ifmt arises is not whether at the timd^cf 
the trial the man was of unsound mind 
but whether he was so at the time, of the 
commission of the deed, and whether by 
reason of that unsoundness of mind he 
was incapable of distinguishing between 
right and wrong. 

The criminal responsibility of a person 
suffering from an insane delusion and 
committing an offence in consequence there- 
of, depends upon the nature of the delusion ; 
if the man was labouHng under a partial 
delusion only and was not in othei* re- 
spects insane, he must he considered to 
he in the same situation as to respon- 
sihility as if the facts with respect to 
which the delusion existed %vere real. 

QtjTBBN-EMPRBSS V, KaDBU NaSYBR ShAH 
(1), In re M’Naghtbn^(2) referred to, • 

./ The estimate of the guilt of a person 
suffering from and acting under the in- 
ftumee of a delusion must be made upon 
tlt 0 basis of the actual existence of the 
facte in regard to which the delusion 

(1) H. 28 Cal. 60i (1896). 

(2n0 01. & F. 200 (1848). 

5 0. W. N. exeix.] 


^eadei^; 'and tchet&m' the ^pmon 
undet^ a misappreheneian in regmd to 
ilbe ddumon or no/, hie culpohUity 
he the same. 

This was an appeal preferred on the 
10th of May 1901, against the order of 
the Sessions Judge of Pubna and Bogra, 
dared the 20th of April 1901. 

The facts of the case appear fully fron\ 
the judgment of. Ghoso, J. 

No one appeared in tlris a])peal. 

The JusxsMRNT ov TUB Court was as 
follows : — 

Ghose, j, — The Appellant Ghatu has 
been convicted of the offence of murder 
and seutenped to transportation for life. 
The Judge and the assessors who salt 
with , him, were agreed as to the guilt 
of the accused, thbugh one of the 
assessors was of opinion that he (tho 
accused) was insane. 

The person killed was a^ lad, 8 years 
old, and was the brother-in-law of the 
accused. 

» 

That he killed the accused, there can 
be no doubt upon the evidence. The 
only question is whether he was at the 
time of unsound mind, and incapable 
of knowing the nature of the act, or 
that he was doing what was either wrong 
or contrary to law, and therefore excused 
from responsibility (sea *84, L P. C.). 

The occurrence took place early at 
dawn of the 28th October of the last 
year (12th Kartick). The Appellant 
came on the preceding day to bis father* 
in-law’s house, where bis wife (a girl of 
11 as stated by the parents, but of IS 
as stated by 4;he girl herself before the 
committing joffioer) was residing at the , 
time. He ttept that night in the same 
but with his fathe#*hl4aw, hie dee^sed 
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brofcher-in-law, and another brother*in^ 
law (a witness for the prosecution), while 
his wife slept with his mothcr-in-law in 
an adjoining hut, and at dawn, while it 
was still somewhat dark, he struck the 
deceased, who was sleeping on the same 
bed with his father, with an axe which 
was in the hut, and then ran away, 
throwing the axe in a jungle close by, 
and went to his own house, at a distance * 
of about 2 miles, and ho stayed there, 
until the next day when he was arrested 
a constable, and brought before a 
Sub-Magistrate, to whom ho made a con- 
fession saying that on the niglit of the 
occurrence there was a sanJcirtan in the 
hbuse of a neighbour of bis father-in- 
law, where he was invited ; to that miikir- 
tan his wife did iiftt go, and there he 
observed his little brotlier-inlaw (the 
deceased) and his name-sake and friend 
(Ghafcu) having a private conversation, 
that his name-sake placed a rupee in the 
hands of^ the deceased, with which the 
latter w^ent to the house of his father- 
in-law, and entered into the hut where 
his wife then was, and when he came 
away, his name-sake went into the same 
hut, and left it after some little time. 
That he daw all this from a short dis- 
tance ; that in consequence of what he 
saw he had nol •a wink of sleep that 
night, and that he was out of his senses 
on account of the disgrace he felt and 
that at the time he killed the deceased 
he was, out of rage and feeling of dis- 
grace, devoid of his senses. No notice 
seems then to have been taken by any 
officer of this last-mentioned statement * 
of the accused. 

If the officers concerned ^ had done 
other duty the Jiccused would hav^ 


probably • been placed under medical 
observation in order to find out, if pos- 
sible, whether he was of unsound mind 
at the time of occurrence. But nbthing 
seems to have been done. The prelimi- 
nary enquiry was commenced eiurly in 
November ; the case \^as postponed several 
times; and it was not until the l3th 
March that the accused was called upon 
‘ to make a statement before the commit- 
ting officer, when he retracted his con- 
fession, and allogec^ that he did not 
know what he had said before.; that he 
bad been maltreated by the Police ; and 
that what he did say was under com- 
piilsion. It cannot but be regretted 
that the inquiry in the committing 
officer’s Court should have been con- 
ducted in this careless and dilatory 
manner. 

It docs not, , however, appear that 
anything else was said by the accused, 
or on his behalf, before the committing 
officer as to the state of his mind .%t 
the time of the occurrence ; but the 
question seems’ to have been raised before 
the Sessions Court, as we may well 
gather, though we do not find any record 
of the plea raised by or on behalf of 
the accused (sec. 271 of the Code). 
The only record that we find is that the 
charge was explained to the accused. 

The learned Judge has accepted the 
confession of the accused and believed 
^Hhe essential truth” of the statecaeul 

’ '7 ■» ( 

made by him as to the motive for the 
act committed by him, that he - 
that his wife was grossly untal^fdl 
and was assisted in her immorality by 
the deceased. He has <^he 

statement by the parents that the wife 
went that ulght to the 
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seems to have accepted the story told » 
by the mother that the aocused came 
with dao at midnight and unfastened 
the door of the hut in which she and 
the girl were sleeping, but went back to 
the other hut when* he was discovered ; 
and has held that the defence of insanity 
was not proved. And further that his 
demeanour and conduct during the trial 
were perfectly those of a sane man, 

The^uestion, however, was not whe- 
ther at the time of the trial the man 
was of unsound mind but whether he 
was so at^ the time df the commission 
of the deed, and whether by^ reason of 
that unsoundness of mind he w^ in- 
capable of distinguishing between right 
and wrong. 

Some evidence has been adduced by 
th0 defence to the effect that the father 
and one of the brothers of the accused 
were lunatics ; that he was of sullen < 
disposition, and became insane for a 
time ; but as stated by his mother this 
was only up <b Ashin last, and that “ he 
recovered worked regularly in 

Kartick” (the occurrence being on the 
. 12th Kartick). Assuming it tit^be true 
that he was of sullen disposition, and 
that for some little time before, had a 
touch of insanity, it does not appear 
, t^hat there was anything like it wfien he 
.^committed the deed; and it seems, to 
me that the conduct of the accused in 
Sijlihg the deceased early at dawn, when 
hie father-in-law was apparently asleep, 
and bis other brother-in-law •(Lalu) had 
goue but to ease himself (as the evidence 
attd then running away, throwing 
: as fee ran away, in a jungle, and 

: teirifiuhing quietly in his own house until 
artoeted, indicate that he was not in 


such a state of unsound mind as disabled 
him from distinguishing between right 
and wrong. 

A difficulty no doubt arises upon the 
question of motive. According to the 
evidence for the prosecution, there was 
absolutely none for the crime. As 
deposed to by the parents of his wife, 
••and the wife herself, she was but a young 
girl of *11, who had not yet attained at 
puberty, aivi that she went to the aanktr- 
tan party with the accused and others 
that night, and therefore there could be 
no criminal intimacy between the other 
Ghatu and the girl, and that the aocused 
could not have seen anything wrong. 
The learned Judge, as already stated, 
has disbelieved the story of the members 
of the family in this respect. And this 
he has done relying upon the ||fitements 
made by the accused before the Sub- 
Magistrate on the 29th October. 

Upon the evidence of the meqpbers of 
the family, the confession made and the 
motive assigned by the accused, would 
seem to be not genuine. But there is 
nothing to show that the confession was 
made under any compulsion : it was made 
on the very day that the man was arrest- 
ed. And it is not improbable that the 
members of the family* having learnt 
the statements made by the accused 
before the Sub-Magistrate, thought it 
prudent, for the reputation of the family 
to assert that the girl was not in the 
house, but went to the sankirtan and 
that she bad not attained puberty, 
though as already stated, the girl herself 
gave her age before the committing 
officer to bo 13. ♦ 

If there was anything upon this recotui 
to indicate that the confession was not 
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1 am unable to see any legal ground for 
interference and I concur in dismissing 
the appeal. It may be that the Govern- 
ment win confer the question of redu- 
cing the sentence. The great delay in the 
enquiry calls for departmental rptice and 
is much to bq regretted. 

Appeal dismissed. 

H. p. a 


[CRIMINAL APPELLATE JURISDICTION.] 


Appeal No. ^78 of 190f. 
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Taylor, J. 
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Nazim and 3 others, 
Appellants, 

V. 

The King-Emperor, 
Kespondent. 


Confession — lietraciei confession^ if and 
when admissible — Admissibility of confession 
of mie person against a co-accmed — Corrobo- 
ration, amount of, necessary— Previous oonvic-' 
tion, hm pi'oved — Examination of accused 
to prove such conviction, if proper — Prejudice 
— Evidence ^ct {I of 187^2), sec, 91 — Criminal 
Procedure Code {Act V of 1898), secs. 810, 
84^ and 511, 

- ( 

A retracted confession shoidd carry prac- 
tically no weight as against a person other 
than the maker ; and the very fullest cor- 
rohoraiion would be necessary in such a 
case far more than would he demanded for 
the sworn testimony'^ of an accomplice on 
oath. 


A conviction on an uncorroborated and 
retracted confession of an accomplice is 
improper and had. 

The oxcusation made hy an accomplice 
in a confession may he considered against 
a co-accused if that statement ' is put in 
evidence against him, but its evidential 
value wmdd he of the slightest. 

Previous convictions should, regard being 


had the provisions of sec. 91 qf the Evu 
dence Act and sec. 511 of the Code of Cri- 
minal Procedure, he proved hy <^^9^ 
judgments or etictracts from Judgments Hr hy 
any other documentary evidence of the fact 
of such previous convictions ; and jin 
examination qf the accused^ in respeet of 
those convictions is, having regard to sec* 
^4^, Criminal Procedure Code, without 
legal warrarit oi' justification. 

Babanta Kumar Ghattak v. Queen- 
Empress (1) refen ed to. 

A Sessions Judge is, however, justified, 
under sec. 310, Criminal Procedu/re Code, 
in passing sentence on the accused on an 
admission hy him bf previous convictions, 
and such sentence should not he interfered 
with unless such irregularity in the enquiry 
as to previous convictions has pi^ejudiced 
the accused. 

This was an appeal preferred on tbe||; 
2nd of May 1901, against the order of 
the Sessions Judge of%ylbet, dated the 
ITjth of March 1901. 

The facts of the case appear fully from 
the judgment. ^ 

No one appeared for the Appellants. 

The Judgment of the Court was as 
follows : — 

In this case the four Appellaht|i, 
Nazim, Arabdi, Yasin and Tamiz, havci ^ 
been convicted by the Sessions Judge of 
Sylhct. He has found all .the men gullly 
under secs. 467 and 411," and has seh* 
tenoed Nazim in consideration of his 
previous convietions to ten years’ rigoj^us 
imprisonment, and the others to ibres 
years under the same sectioDi and b^ 
passed no sentence under see* 411, 

I. P. C. One of the assessors found the 
(1) L L. H. 36 Cftl 49 (1898). 
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case not established against the two 
Appellants, Yasin and Tamiz. 

The judgment of the learned Sessions 
Jud^e proceeds largely upon ‘‘confes* 

^ aions,” since retracted, which he has used 
not only against the makers, but also 
against the other accused in the case. 

It is obvious that a retracted confession 
should carry practically no weight aq^ 
against a person other than the maker, 
it is not made on oath, it is nof tested 
by cross-examination, and its truth is 
denied by the maker himself, who has 
thus lied on one or other of the occasions. 
The Very fullest corroboration would be 
necessary in such a oase, far more than 
would be demanded for the sworn testi- 
mony of an accomplice on oath. In the 
present case the Judge has acted upon 
these confessions without any indication 
that he has appreciated this inherent 
Weakness. AVe will now consider the 
facts of the case. On the 23rd July 
1900i the house of the complainant was 
broken into under circumstances which 
amounted to an offence under sec. 457, 
I. P, C. Property was stolen, kud upon 
information from one Abdul Ali the Ap- 
pellant and two other persons were 
arrested. Some time after the occurrence 
Nazim and Yasin made confessions, and 
there is the evidence of the of 

Nazim to the effect that Nazim and 
Arabdi and others went to commit ^heft 
and afterwards divided the spoil. There 
is also evidence that Tamiz gave up some 
buttons, w^ich were part j3f the stplen 
property. As to the propriety of the 
oonviction of Nazim there can be no 
doubt. This confession of the 11th 
October was repeated on the 30 tb. And 
if was not withdrawn at the trial, it Is 


marked by the Sessions Judge as put 
in evidence. It is to be noted that in 
the second statement he exculpated 
Yasin, saying he did not go to commit 
the theft, and the evidence of bis wife 
does not inculpate Yasin. Even, if the 
statement of Nazim was ever formally 
put in evidence against .Yasin, the latter 
certainly was not questioned in respect 
of it. It does appear, however, that on 
the 11th of October Yasin admitted 
before a Magistrate that he was one of 
the party of thieves, and that be got 
Es. 15 as his share, but that he had 
spent it. On the 30th October he alleged 
that he had made that statement in fear 
of his life. This was apparently his first ' 
opportunity of retracting. 

His confession was by no moans full of 
detail. The evidence on record does not 
show when the arrest was made, or how 
the Appellant came to make a confession, 
when no property was found in his pos- 
session. ♦ 

As Nazim contradicts himself in respect 
of Yasin and as be also tried to minimize 
bis own guilt by saying that he protested 
against the expedition, the case against 
Yasin practically rests on his uncorro- 
borated and retracted confession. This 
is not sufficient under the circumstances 
of this case to warrant his conviction. 

Arabdi made no confession, but he is 
named by Yarchand, the wife of Nazim, 
as having advised the theft, and as having 
joined ip it. The accusation by Nazim 
may be considered against him if that 
statement was put in evidence against 
him, but as<there is no allusion to it iu 
the examination of this man, it seems 
doubtful whether it was really put itt 
evidence against hfim. At my rate ib| 
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evidential value would pf tj^ililightest. 
The confession of Yasin must be discarded 
as against Arabdi. There is however* the 
further fact that some of the stolen pro- 
perty was recovered from this man. His 
explanation of its possession is not satis- 
factory. Ho admits that he burnt a sack 
in which the buttons were kept and that 
he gave the buttons to Tamiz to dispose 
of as lie was told that the possession 
might damage him. We do not doubt" 
his knowledge that the projferty was 
stolen, and his explanation is not suih- 
dent. 

Finally wo have Tainiz. He did not 
confess, and says that the buttons were 
* given to him by Arabdi, and that ho hid 
them in some water, and gave them up 
to the Police. Putting aside the mention 
of bis name by Nazim and Yasin, it is 
suflioiently proved that he received the 
buttons with the knowledge that they 
were stolen property/ 

Then as to the punishment, Nazim has 
been sentenced to ten years^ rigorous im- 
prisonment, and the others to three years 
each. As in the case of the Appellants 
other than Nazim, it is admittedly a first 
offence, the sentence in their case is too 
severe. Oases of this nature are con- 
stantly settled by the Court of the 
Magistrate, and only in exceptional cir- 
cumstances do they require a heavier 
sentence than a Magistrate is competent 
to inflict. While acquitting Yasin alto- 
gether, we would reduce the sentences 
upon Arabdi and Tamiz to two years' 
rigorous imprisonment each. 

But in regard to Nazim, who has ad- 
mitted in his examination in the lower 
Court that he has been three times pre- 
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viously convicted, once in 1889, twice 
in 1890, and once by the Sessions Court 
in 1894, when he was sentence to six 
years, all the convictions being for\heft 
or receiving stolen property, the case is,^ 
on a different footing. 

Now there is on the I’^Pord no copy of 
any judgment or extract rrom a jitdg- 
^^ont, or a^y other documentary evidence 
of the fact of such previous convictions 
as is required by sec.’ 91 of the Evidence 
Act or sec. 511, Cyminal Procedure Code. 
There was thus no legal evidence to sup- 
port the charge in respect of such pre- 
vious convictions The examination of 
the Appellant in tJie lower Ooutt in re- 
spect of those convictions was also without 
legal warrant or justification, see sec. 342, 
Criminal Procedure Code, and the case 
of Basanta Kumar Ghattah v. Qmm^ 
Empress (1). ' 

But on the Sessions record, pages 39 
and 46, we have a record of an admission 
by the Appellant Nazim of these previous 
convictions duly recorded. Under sec. 310, 
Criminal Procedure Code, the J ndge was 
justified in proceeding to pass sentence 
on him accordingly. The irregularity in 
the enquiry is to be regretted, and should ' 
have been detected and remedied at the 
trial, but it does not appear that the 
aocUted^was prejudiced by reason of it. 

A^ for the sentence on Nazim, he ap- 
pears to be incorrigible, to can only very 
recently have been released from jail, 
and is again in his evil ways. I would 
dismiss his a^lpeal. ^ 

Appeal allotoed tn patt ' 

* IL P. C. 

(1) I. L. B, 26 Cai: 49 (1898). . 
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ffvtdu law— Suit for enforcement of con- 
jugal rights— Act X IP of 18S7— Husband 
contracting out of Ms rights — Public policy — 
Mmriage under the Hindu hnc. 

Where^ In a suit by a Hindu husband 
for cnforcfvunt of conjugal rights^ the 
wife relied on an agreement, executed at 
the time of marriage by the guardians 
^of the husband^ then a minor^ and also by 
the husbdndj covmanting that the husband 
always live at his motherdn-lauis 
house and that the wife would never 
be required to leave her parental home 
and reside elsewhere ivilh her husband : 

Held — That the parties being Hindus, 
the rule of decision in such a case is, in 
accordance with sec, S7 of Act XII of 
18S7, the Hindu law eiy^cept in so far as 
it has by legislative enactment been altered 
or abolished, ^ 

Under the Hindu law, nmrrlage beside^ 
being a contract is a sac^^ament, it htin^ 
more rdigiom than secular in character 
and it is the bounlen duty of the wife to 
lire reith her husband wherever the latter 
may choose to reside and to submit herself 
obediently to the authority of the husband : 

B^ld the agreement relied 

m by the wife, if permitted', would defeat 
0 o/ Hindu law and is opposed to 
jpubUc policy, * 


This was an appeal preferred on the 
26th of June 1900, against the decree 
of E. O, Drake Brockman, Esq., District 
Judge of Zillah Midnapore, dated the 
14th of June 1900, modifying the decree 
of Babu Baroda Prosunuo Shome, Sub- 
ordinate Judge of that district, dated 
7th of April 1900. 

The facts of the case are shortly 
these : — 

, • 

This a^lipeal arose out of a suit for 

restitution of, conjugal rights instituted 
by the husband. At the time of the 
marriage of the l*laintiff, be was a minor 
and an agreement called pratijna-patra 
was executed by the father atKl mother 
of the Plaintiff to the following 
effect : - * ^ 

“That wo solemnly pfoiniso that you 
having decided to keep my eldest son, 
Sriman Kai Basanta Kumar Singha, baba- 
jiban, in your own house, after having 
married your eldest datighter to him, 
and having asked for my permissiop and 
that of my wife, thereto, we both give 
our consent thereto and execute this 
pratijna-patra to the effect that neither 
I nor my wife shal Lever propose to take 
our said son to our own house nor shall 
w^e bo competent to take him there. He 
will live for ever at your ghar (house) 
at Kultikari, and will veVy* happily con- 
'tiime to carry on the business of the 
liiij. To this effect we of our own accord 
execute this pratijna-patra (deed of 
promise) in the presence of respectable 
and other men of this place. Finis* 
Dated the 9th of Falgoon 1292.” To 
this was added^ the following lines 
Sri Rai Basanta Kumar Siagha (i^e^i , 
the Plaintiff) being bound by this deed 
of promise, do promise i^at 1 s^ll nOt 
be competent to take my wife fron^ thie 
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place to my own father*B bouse or to any 
other place. I shall always carry out 
your orders, and I shall not be compe- 
tent to do any act or to go to any place 
without your permission. Finis.” 

The PlaintiflF lived at the house of his 
father-in-law for about 16 years, but sub- 
sequently disagreement broke out be- 
tween the Plaintiff and his wife, ttie 
Defendant, and her mother. 'He there- 
upon left his father-in-law’s house and 
demanded that his wife should come over 
and reside with him in his own house at 
Jehanabad. On the Defendant’s refusal, 
the present suit was instituted. By way 
of defence, the Defendant set up the 
pratijnorpaira And pleaded that it was 
against the custom of her family for a 
daughter to reside with her husband 
away from her father’s house ; tha{; the 
Plaintiff had been guilty of cruelty to- 
wards her and had not the means to main- 
tain i^er. The Subordinate J udge granted 
a decree upon certain conditions. On 
appeal by the Defendant, the District 
Judge confirmed the judgment of the 
Sub- Judge but modified some of the con- 
ditions. The Defendant now appealed 
from that judgment and decree. 

The Advw^te-General {The Honshu /. T. 
Woodroffe^ with him Sir Bvane^ 

Bahus San^a Charan MiUer^ Srieh 
Chtmder Chaudkjwri and Dr. Sarat Chun- 
der BwM^ee) for the Appellant. — I con- 
tend that the suit cannot be rege^rd- 
ed as one for the restitution of conjugal 
rights^ l^oause here the foundation for 
such a suit, namely, denial of the right : 
of co-habitation, or withdrawal from ^co- 
habitation, is entirely absent. It is a 
suit to compeh the Defendmt wife to 
go to a particular place, Now, the Plain- 


tiff and his parents acting ae bis guardians 
covenanted in expr^ terms that the 
Defendant would not be required to leave 
her parental home and that agreement 
is a complete answer to the Plaintiff’s 
suit. - There is nothing in the argument 
that the Plaintiff was a minor at tlm 
time of the agreement,, because such an 
agreement is capable of ratification alter 
attainment of majority and there has 
been such ratification. See Ramaeaumi 
Aiyan and ors. v. Vencataramaiyan (14). 
The Indian Contract Act has abrogated 
all personal laws about contract. Now, 
is there anything in the agreement reliqd 
upon by the* Defendant which is against 
the provision of any law or is calculated 
to defeat the provisions of any law 1 Is 
there, again, anything in the Hindu law 
which is opposed to the spirit and the 
letter of the agreement ? I submit there 
is none. The Hindu law nqwhexe says 
that a husband cannot contract himself 
out of the rights which that law gives him 
as a husband. The rights and duties of 
spouses, laid down in the Hindu law, are 
in -no way peculiar to that system : the 
English law requires the same duties 
and the same amount of obedience to 
the will of the husband. There is ab- 
solutely nothing in this agreement which 
is Contrary to public policy. See pol- 
lock’s Contract, pages 297-r-304and;,^hB 
cases cited therein. There can beuqtliing 
against public policy if a perscm 
himself out of a right wfaioh 
ordinarily gives him for his 
It has been held in England that there 
is nothing illegal or oontamiy to public 
policy in a covenant not to sue for 

(14) L, B. 6 I. A. U6 : a. 0. I. h 8. 

• - Mad, 91 (1879), 
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reatituiion of conjugal rights. Seo 
Wilmt V, Wilson (10). See also Hunt v. 
Hunt (16), Marshall v. Marshall (9), 
Clmh V, ClavTc (16). All that the husband 
does in the present agreement is to re- 
nounce his right to choose the place of 
co-habitation and I submit that beyond 
that there is nothing in the agreement 
which amounts to anything like an ab- 
solute renuneiation of conjugal rights. 
The Plaintiff resided for years together 
at his mother-in-law’s house and has 
permitted his wife and children to remain 
with and be maintained by the mother- 
indaw for a period of fifteen years and 
that fact will have to be considered. 

Sir GHffith Evans who followed on the 
same side. — 1 submit there is no pre- 
cedent for the proposition that the Court 
would compel a wife, who has never 
refused to render to the husband, his 
conjugal rights, to go and reside at a 
particular place. Suits for restitution 
of conjugal rights are seldom brought 
for any other obfect than to enforce a 
money demand, .See the remarks of 
Haunen, L, J., in Marshall v. Marshall 
(9) and this is a case where these remarks 
are peculiarly applicable. 

Babu Shama Prosunno Mazoomdar for 
the Bespondent. — ^The matter ought to 
be decided by the Hindu law alone : by 
that law marriage is a sacrament, and 
^e rights and obligations of the parties 
wta not created by contract but arise out 
of the status, and cannot be altered by 
contract. (Banerjee’s Tagore Lectures 
on Marriage and Stridhan, 2nd £&., p. 107), 
has clearly been a refusal of the 
(9) L. R, 5 P. D. 19 (1870). 

. (10) IB. L. C. 538 (1848). 

(15) *4 D. P. h J. 221 (1862). 

(16) L. R. 10 P. D. 188 (1885). 


wife to co-habit, and this is a suit for 
titution of conjugal rights. See the 
remarks of Straight,' in the case of 
Paigi v. Sheo Narain (8), See also 
Hamidun-nessa Bibi v. Eohiruddin Shaik 
(3). The contract relied on by the De- 
fendant is contrary to Hindu law. It is 
against public policy as it imposes an 
unreasonable restriction on the Plaintiff’s 
personal liberty and a pprson cannot 
contract to become a slave. 

The AdvoecUe-General in reply. 

The Judgments of the Court were as 
follows : — 

Ghosb, j. — The appeal arises out of a 
suit for enforcement of conjugal rights. 

The Plaintiff and the Defendant were 
married on the dtb Falgoon^ 1292 Amli 
corresponding to the 18th February 
1886, at a time when they were both 
minors. The Defendant is the daughter 
of the Bajah of Kultikari in the district 
of Midnapur. The Bajah was then dead, 
and the Defendant was given away in 
marriage by her mother. The Plaintiff’s 
parents agreed that their son should be 
married to the Defendant ; and at the 
time of the marriage, an agreement des- 
cribed in this suit as pratijna-patra 
was executed by them, and it ran as 
follows ; — , 

t 

** That we solemnly promise that you 
having decided to keep my eldest son, 
Sriman Bai Basanta Kumar Singha, 
babajiban, in your own house, after 
having married your eldest daughter to 
him, and having asked for mj permis- 
sion and that of my wife, thereto, we 
both give our ^consent thereto and ex- 
ecute this pratijna*patra to the effect 

(8) L L. H. 8 All. 78 at p. 80 (1885), 

(8) LL. R. 17 0air670 (1800). 
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£biat neither I uor my wife . shall ^ver 
propose to take our said son to our own 
house nor shall we ho competent to take 
him there. He will live for ever at your 
p4ar (house) at Kultikari, and will very 
happily continue to carry on the business 
of the Raj. To this effect we of our 
own accord execute this praHJna-patra 
(deed of promise) in the presence of re- 
spectable an^ other men of this p1ad)&. 
Finis. Dated the 9th of Falgoon 1292.” 
To this was added the following hues : — 

I, Sri Rai Basanta Kumar Singha (ie.^ 
the Plaintiff) being bound by this deed 
of promise, do promise that I shall not 
be competent to take my wife from this 
place to my own father’s house or to any 
other place. I shall always carry out 
your .orders, and*! shall not bo compe- 
tent to do any act or to go to any place 
without your permission. Finis.” ^Tbis 
document was signed by the Plain titfs 
parents and by the Plaintiff. 

Thei.Plaintiff lived at Kultikari in the 
house of his father-iu-laW for about 15 
years, but Bubsequently difijagreement 
broke out between the Plaintiff on the 
one hand, and the Defendant and the 
Defendant’s mother, the Rani, on the 
other, the result being that the Plaintiff 
was not agreeable to live with the De- 
fendant in her ‘father’s house, and de- 
manded that she should come over and 
live with him in his own house at Jeha-. 
nabad in the district of Hugbli, which 
it is alleged she refused to do.; and 
thereupon the present suit was brought 
for a decree directing the Defendant Uf 
live with the Plaintiff at bis own house. ; 

The suit was defended by the Defend- 
ant upon the ground that it was againfsfc 
the custom of thoiamily for the daughter 


of the Rajah to go and live in the bouse 
of her husband ; that the claim was 
against the provisions of the ektmimma 
of the 9th Falgoon 1292 ; that the 
Plaintiff always lived in the house of 
her father and was being maintained 
from the allowance given by the Defend- 
ant’s mother ; that the Plaintiff had been 
guilty of cruelty to the Defendant ; that 
he had no means of his own to maintain 
the Defendant, and so forth. And the 
Defendant further alleged that on ac- 
count of the violence committed by the 
Plain tiS’ and his ill-treatment of the 
Defendant, a complaint was lodged be- 
fore the Collector as representing the 
Court of Wards (in whose hands the 
Kultikari estate then Was) and thereupon 
the Plaintiff was forbidden to enter the 
house of the Defendant’s father; and 
also ,that in a previous suit between the 
parties, which had for its object the 
obtaining of possession of the Defendant 
by the Plaintiff as his wife, there was a 
compromise between tife parties to the 
effect that the Defendant would forgive 
the Plaintiff and pay him maintenance 
allowance at the rate of Rs. 30 to enable 
him to live separately ; and that the suit 
was therefore bari^d by res j^ieaia. 

The Subordipate Judge before whom 
the suit was instituted laid dbwn, 

o 

amongst others, the following iseues ^ 
t “ la the suit res judicata ? ” , 

“Whether thp Plaintiff is pm^||pid^ 
from compelling the Defendant’s rehsi^al 
from her father’s house either by contract, 
family cus'lom, or otherwise ? ” 

** Is the Defendant’s allegation of ill- 
treatment true ? ” 

What relief, if any, is Plain1|iff entitled 

tor 
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. That officer held that the shit was uofc 
barred by res Judicata ; that the Plain- 
tifif was under age at the titoe of the 
contract, and that it was not binding 
upon him ; that the custom pleaded by 
the Defendant was not proved ; that the 
Plaintiff was entitled under the Hindu 
law to the enforcement of his marital 
rigiits ; that the agreement pleaded by 
the Defendant of the 12tb Falgoon 1992 
was without any consideration/ and was 
no bar to the maintenance of the suit ; 
but that the Plaintiff bad been guilty of 
rather harsh treatment towards the De- 
fendant and therefore though he (the 
Plaintiff) was entitled to the decree 
claimed, it must 6e subject to certain 
conditions which he thought ought to be 
imposed. One of the conditions that he 
did impose was that the Plaintiff shoR^^ 
not be allowed to take his wife to the. 
district of Hiighli, but that he must 
reside with her in the town of Midnapur 
Jn a suitable house which he must pro- 
vide, and that, to ensure the comfort of 
the Defendant, be must engage ' a suffi- 
cient number of servants. 

The Defendant appealed against this 
decree, and the Distrioi Judge on appeal 
has confirmed the judgment of the Sub- 
ordinate Judge, but has modified the 
decree in regard to some of the condi- 
tions which that officer imposed. I may 
here mention that the Judge ;ets out 
in fais judgment the various f»}mts that 
were urged on behalf of the Defendant 
before him, and he has dealt in his judg- 
ment with all those poiilts. 

In second appeal before us by the 
Defendant, the main point urged by the 
leaded counsel on her behalf is, that, 
having regard to the terms of the contract 


entered into between the parties on the 
9tb Falgoon 1292* the Plaintiff is not 
entitled to a decree for the relief claimed 
in the plaint, and that acoeptiiig the 
findings of the Courts below that the 
Plaintiff* was under age at the time of 
the agreement, the case should btf re- 
manded for a finding upon the point 
whether the agreement was not ratified 
by him after arrival jit majority. It has 
also been contended that conjugal rights 
were never refused to the Plaintiff, and 
that this suit could not therefore be 
maintained. 

I may dispose of the last point very 
shortly by stating that the suit is not 
so much for restitution, properly so 
called, m for enforcement, of conjugal 
rights, the Defendant having refused to 
go and live with the Plaintiff at his own 
house, and that such suit does certainly 
lie. 

Turning then to the main question 
/aised in this appeal, the first observa- 
tion that I have to make is that the 
4 )arties being Hindus, their respective 
rights, as flowing from the marriage, 
being in question, we have to guide our- 
selves by the Hindu law, unless it be 
that the Plaintiff has entered into a 
valid and lawful agreement such that it 
may be said he has contracted himself 
out of the rights conferred upon him by 
the said marriage. 

CL (1) of sec. 37, Act XU of 1887, 
provides : — 

Where in any suit or other proceed- 
"iug it is necessary for a Civil Court to 
decide any question regarding succes- 
sion, inheritance, marriage or e^te, or 
any religious usage or institution, tW 
Mahomedan law in csse^ where the 
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parties are Mahomedans, and the Hindu 
law in oases where the parties ate 
Hindus, diall form the rule oC deoisioD, 
except in so far as such law has, by 
legislative enactment, -been alter^ or 
abolished.” The rest qf the section is 
not material for the purpose of the ques- 
tion arising in this case. 

It will be observed that the section 
speaks of the Hindu law being “ the 
rule of decision except in so far as such 
law has, by legislative enactment^ been 

altered or abolished." There is no legis- 
lative enactment in this country modi- 
fying the Hindu law of marriage, and 
the rights which flow from such marriage } 
nor does the section apparently contem- 
plate the said “rule of decision” being 
controlled by any oontfact between the 
parties. 

In Munshz Buzloor Euheem v. Shums-- 
omnma Begum (1). which was a ^e 
between two Mahomedans, but in w lo 
the general iprinciple underlying such a 
case was considered, the Judicial Com- 
mittee, with reference to the question- 
raised, namely, whether a suit could U 
brought by a Mahomedan husband in the 
Civil Courts of India to enforce his 
marital rights und« the Mahomedan law 
by compelling hie wife against her will to 

return to oo-habitatira* with him, observ- 
ed, among other matters, as follows 

“Of authority negativing the jurisdic- 
tion there is none. It has been argued 
that the proper remedy, if there be one, 
is the denial of maintenance to the re- 
bellious wife, or, at most, a suit for 
damages ; because a suit to compel the 
wife to return to her husband though 
obviously a more complete remedy than 

^1) 11 51.1. A. 551(1867). 


Kohab Sinoba. 

either of them is in the natuM cl a 
suit fot specific performance, an 
founded on the contract of marriage, 
which the Mahomedan law r^ards as 
a civil contract, the Court entertainmg 
the suit must be prepared to enforce dl 
the obligations, however minute, which, 
according to that law, flow from the con- 
tract, whichever party has a right to 
inSlst upon them.” And later on they 

observed— “Upon authority, then, as well 

as principle, their Lordships have no 
doubt that the Mussalman husband may 
institute a suit in the Civil Courts of 
India for a declaration of his right to 
the possession of 1^ wife, and for a 
sentence that she return to co-habitotion, 
and that that suit must be determined 
according to the principles of Mahomedan 
law. The latter proposition follows not 
.merely from the imperative words of 
Beng. Reg. IV of 1793, sec. 16, (which 
has been substituted sec. 37 of Act 
XII of 1887), but from the nature of th» 
thing. For since the rights and duties 
resulting from the contract of marriage 
vary in different communities, so, speci- 
ally in India, where there is no general 
marriage law, tbiy can be only ascei^ 
tained by reference to the partloular 
law of the contracting parties.” 

I refer to this case for p^wp®^ 
of siftiply emphasising what I have already 
saidj that the question raised between 
the ' parties in the present case has to he . 
detained by the particular lawj that 
is, ^e Hindu law, which governs thwcu 
And the same view his been exj^fee^ 
by the Bombay High^tt in the wl- 
kndwn ease of Daduji BMOxtJi % 
bai'p) in the MlowUig w««^ . . 
(2) L L. E. 10 Bom. 801 (I886)s 
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“We may, however, remark that al- 
though no tezt may be found in the 
Hindu law books which provide for the 
king ordering a husband or wife to return, 
no text was cited forbidding, or depre- 
cating compulsion, and that it was admit- 
ted that the duties appertaining to the 
relationship of husband and wife have 
always been the subject of caste disci- 
pline, and, therefore, that with the estab- 
lishment of a systematic administration 
of justice the Civil Courts would properly 
and almost necessarily assume to them- 
selves the jurisdiction over conjugal 
rights as determined by Hindu law, and 
enforce them according to their own 
modes of procedure.” 

This brings us to the consideration of 
the question what is the Hindu law upon 
this subject. It may be premised that 
though marriage under the Hindu law 
is a contiUct, it is also a sacrameut ; it is 
more religious than secular in character : 
The union is indissoluble, for it is a 
“union of flesh with flesh, bone with 
bone : ” during the husband’s lifetime, he 
is to be regarded by the wife as a god, and 
the wife is declared to be half the body of 
hei: husband, equally sharing the fruit of 
pure and impure acts, and no sacriflce 
or religious right is allowed to her apart 
from the husband’s. Hencd it is that 
after the husband’s death, the widow 
is regarded as the surviving half of bis 
.body. The union is a sacred tie, and 
subsists even after death of the husband 
(see Manu, Ch. II, v. W ; Ch, III, v. 43 ; 
Ch. v,v. 164, 156, 166, 167, 158, 160, 
166; Ch. IX, V. Dyabhaga, Ch. IV, 
V. 14 ; Ch. XI, sec, 1, v. 2 ; and Hindu 
Law on Marriage by Dr, Banerjee, 
p. 131), 


The marital dominion which a husband 
under the Hindu law acquires over bis 
wife is due, as 1 understand it, to two 
causes, firsts the gift by the parents of 
the girl ; and, secondly^ the troth plight- 
ed by the husband. And it is owing to 
these causes, we may take it, that the 
husband is the lawful guardian of his 
wife when a minor (see Manu, Ch. v,v. 
151, 162 ; Ch. Ill, v: 27, 28 ; ffamiduf^ 
netia Bibi v. Zokii^uddtn Sheik (3). 

Having fnade these prefatory remarks, 

1 proceed to refer to some of the texts 
as bearing upon the question at issue. 

I shall begin with a text of Manu, “ In 
childhood must a female be dependent 
on her father ; in youth, on her husband ; 
her lord being dejtd, on her son ; , . . 

. ... a woman must never seek 
independence. Never let her wish to 
separate herself from her father, her bus- 
ba-nd, or fier sons ; for by a separation 
from them, she exposes both families to 
contempt” (see Colebrookt^s Digest of 
Hindu Law, Vol. If, p. 137, Ed. 1874). 

The next is a text of Devala : — 

“ Dependence, attendance on her hus- 
band and in his religious ceremonies, re- 
spectful behaviour to those who are en- 
titled to veneration from him ; hatred to 
those who bear enmity to him, no ill- 
will towards him, constant complacency, 
attention to his business, are the duties 
of women, (Colebrooke, Vol. II, p. 138), 
Vishnu : — 

“Accompanying of her husband, re- 
verence of his father, of spiritual parents, 
of deities and guests, great cleanliness 
in regafd to the domestic furniture, and 
care of the household vessels ; avoiding 
the use of phUwe and ohams, attention 

(8) I. L.k 17 Cal. 670 (1890), 
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to aiiepioious customs, austerities aftet 
the death of her husband, no frequent* 
ing of strange houses, no standing at the 
door or window, dependenoo in all affairs, 
subjection to her father, husband and 
son, in childhood, youth and age : such 
are the: duties of a woman.” (Oolebrooke, 
Vol^ li, p. 138, V. 92). Vasistha:-— 
**The abode of faithful wives, who are 
fond of home and truly rigid, and wh6 
have subdued their passions, shall be 
the same with that of their lords ; but 
the mansions of sbakals are assigned to 
disloyal wives.” (Colebrooke, VoL II, p. 
148), (Manu, Chap, TX, v,v. 45 and 46). 

** The husband is even one person wit)i 
his wife for all domestic and religious, 
not for all civil purposes.” 

“Neither by sale or desertion can a 
*wife be released from her husband.” 
(Afanu, Ch. IX, v, 102). 

“liot a man and woman united by 
marriage, constantly beware, lest, at any 
time disunited, they violate their mutual 
fidelity.” (Mann, Ch. v,y. 164, 165, 
166). 

“ A married woman who violates the 
duty, which she owes to her lord, brings 
infamy on herself in this life, and in the 
next, shall enter the womb of a shakal, 
or be afflicted with * elephantisis, and 
other diseases, which punish crimes ; 
while she, who slights not her lord, but 
keeps her mind, speech and body, devoted 
to him, attains his heavenly mansion, 
and by good men is called mdhwi or 
virtuous.” * 

“ Yes by this course of life it is, that a 
woman whose mind, sjpeeeh and body are 
kept in suVjjeotion, acquires high renown 
in this world, and, in the next, the same 
abode with her husband.” 


These texts, among other matters, 
establish that it is the boundcn duty 
of the wife to live with her husband, 
wherever he may choose to reside, to 
submit herself to his authority — never 
to separate from him — and to attend 
upon him, and in his religious ceremo* 
nies ; and that the violation of such duty 
is^ great sin, which results in terrible 
punishment in the next world. 

I shall now turn to the views express* 
ed on the subject by some of the modern 
writers on Hindu law. 

Air. Justice Banerjee in his book on 
the Hindu law of Marriage and Stridhan, 
at p. 108, makes the following observa- 
tions : — 

“ It follows from the very nature of 
the matrimonial relation that the husband 
and tiio wife must each be entitled to 
Ithe society of the offher. It is one of 
the express conditions in the isuptial vow 
of the Hindus that each party is to 
become the associate of the other. Ac- 
cordingly Alanu declares ‘let mutual 
fidelity continue till the death. Let 
a man and woman united by marriage, 
constantly beware, lest at any time dis- 
united tl^ey violate the mutual fidelity/ 
And the sages denounce the dea^tion 
or neglect of either party by the other 
wifbout just cause as an act puntshAble 
in this world and in the next.” 
later on,' at page 112, he observes :-*** 

“The duty of attendance on |>er 
husbaibd, which is so strongly inculcated" 
obliges her to follow him, wherever he 
oboDs^io reside. And it is a genet^ 
principle of law that jhe domielie of the 
wife follows that of ner huaba^; ShSt 
is also bound to refwii from goioif io a% 
place where her husband foibidt ;h# ^ 

go.” 
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Mr, Mayue, in his book on Hindu Law, 
Oh. XIV, paragraph 414, says : — 

** As soon as the wife is mature, her 
home is necessarily in her husband^s house. 
He is bound to maintain her in it — while 
she is willing to reside with him, and 
to perform her duties. If she quits him 
C/f her own accord either without cause, 
or oh account of ^uch ordinary qviarrehi 
as are incidental to married life in general, 
she can set up no claim to a separate 
maintenance. Nothing will justify her 
iif leaving her home except such violence 
as renders it unsafe for her to continue 
there or such continued illusagc as 
would be termed crnuHy in an English 
Matrimonial Court. 

Babu Golap Chandra Sarkar, in his 
book on Hindu Law, p. 67, says as fol- 
lows : — 

“Although the conjugal relation is 
based upon a contract of either the parties 
to the marriage or their guard intis, the 
rights and the duties of the married 
couple do not arise from any implied 
contract, but are annexed by law to the 
connubial relation as its incidents. The 
wife is bound to reside with the husband . 
whefever ho may choose to live. The 
fact of the husband having, another wife 
will not ‘relieve her from that dutyt 
nothing short of habitual cruelty or ill- 
treatment will justify her to leavp her 
husbimd^s house and reside elsewhere.” 

N. Bbattaoharji quoting a text 
of Manu, in his book entitled “Com- 
mentaries on Hindu Law,” p! 123, says : — 
“ Where the wife is sui juris and refuses 
to live with her husband, he can, accord- 
ing to Hindu law, keep her by force 
under fiis protection. Under the Indian 
Penal Code, the husband cannot he 


punished for merely keeping his wife 
under restraint, without using violence 
or subjecting lier to cruel treatmenL^* 
Lei us novr refer to some of the decided 
cases bearing upon the matter. 

In Kateeram Dokance v. Musstt. Oen- 
dlimte (4), where the suit was for recovery 
of possession of the person of the wife 
by a Hindu husband, .Markby, J., made 
the fbllowing observations : — 
y The marriage of an infant being under 
the Hindu law a legal and complete 
.marriage, the husband, in my opinion, 
has the same right as in other cases to 
demand that his wife shall reside in the 
same house as himself. I do not think 
that any Court can deprive the husband 
of this right excepts upon some tangible 
and definite grounds which show that 
under the special circumstances of the 
case the wife is absolved from this duty, 
and her parents or guardians from the 
duty of surrendering her to her husband : 
and we cannot, in my opinion, say, with- 
out contravening the Hindu law, that 
the infancy of the wife constitutes such 
a ground, though it might, I think, be 
right in the case of a very young girl to 
require the husband to show that she 
would be placed by him under the im- 
mediate care of some* female member 
of his family.” 

In the case of Surjya Moni Dasi v. 
Rati Kanta Das ||5), where a Hindu 
husband brought a suit for restitution 
of conjugal rights against his minor wife 
represented by her paternal grandmother, 
a Division Bench of this Court, after 
referring to the case of Katseram Dohame 
* 

(4) 23 W. R. 178 (1875). 

(5) 6 C. W. Il.n96 : 8. c. I. U B, 28 

Cftl. 87 (1900). 
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V. MussU. Gendhenee (4) which I have 
juet noticed, made the following obser- 
vations:— 

*‘If, as legal guardian of the person 
and property of his minor wife, a Hindu 
husband is entitled under the law to 
insist that she shall live with him, it 
seems useless to argue that he is not 
entitled to similar, relief in a suit for 
rei^titutio#of conjugal rights, if the •wife 
has attained an age at which sfee is con- 
sidered fib to discharge her conjugal 
duties, though in the eye of the law she 
may still be a minor.” 

In the case of Sita Nath MtiJcerjee v. 
Srimati Hainiahutty Dahi (fi), which was 
a suit by a Hindu wife against her 
husband for maintenance, Sir Richard 
Garth, in delivering the judgment of the 
Court, observed as follows (p. 379) : — 

“Now, what is the Hindu law upon 
the subject ? 

“ It is clear that, according to that 
law, n wife^s first duty to her husband 
is to submit herself obediently to his 
authority, and to remain under his roof 
and protection ; and although it might* 
be very difficult to deduce from the 
authorities at the present day any defi- 
nite rule as to the causes which would 
justify a wife in •leaving her husband’s 
house, it may safely be affirmed that 
mere unkindness or neglect short of 
cruelty would not be a sufficient justi- 
fioatiou.” 

And in the case of Binda v. Ka^msilia 
(7), in which Mahmood, J., examined 
the texts and authorities most carefully 
and held that the texts of the Hindu law 

(4) ‘23 W. R. 178 (1875). 

(6) 24 \V. E. 87f (1876). 

(7) 1. l4. K. 13 AU. 186 at p. 181 (1891) 


relating to conjugal co-habitation and 
imposing restrictions upon the. liberty 
of the wife, and placing her under the 
control of her husband, are not merely 
precepts, but rules of law, and that the 
rights and duties which they create may 
be enforced by either party against the 
other. 

V Having regard to the texts of the 
sages, and the exposition thereof by 
different authors and eminent Judges, I 
think we may safely take it that the 
duty imposed upon a Hindu wife to 
reside with her husband, wherever he 
may clioose to reside, is not only a moral 
duty, but a rule of* Hindu law. 

See. 23 of the (Contract Act provides : 

“The consideration or object of an 
agreement is lawful, unless it is forbidden 
by law ; or is of such a nature that, if 
permitted, it wopld* defeat the provisions 
of any law ; or is fraudulent, or involves 
or implies injury to the person or pro- 
perty of another ; or the Court regards it 
as immoral, or opposed to public policy.” 

“In each of these cases, the consid- 
eration or object of * i(!i agreement is 
said to be unlawful. Every agreement 
of which the object or consideratidh is 
unlawful, is void.” 

« Now, it seems to me that if it is a 
rule of jUindu law that for the fulfilment 
of the duties which the law imposes 
upon a wife, she must reside with her 
husband wherever he may cfacMbe to 
reside, an agreement on the part ti the 
husband tba? he will not be at liberty 
to remove his wife from her pflwfent’s 
abode to his own abode would, if per- 
mitted, defeat the clear riile<if Hindu 
law on the subject ; and I may in this 
Qonuectioa refer to some of the ohserea* 
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tions by Mr. Justice Banerjee, in his 
book on Hindu Law of Marriage, p. 107. 

He says ; — 

“ The Hindu law upon this subject still 
retains its archaic character. Marriage 
in that law is not merely a contract but 
also a sacrament; and the rights and 
duties of the married parties are deter- 
mined solely by the law, and are incqp- 
able of being varied by their agreement. 
As Manu emphatically declares neither 
by sale nor desertion, can a wife bo 
released from her husband.” 

1 might also here notice the case of 
Paigi v. Sheo Narain (8), where in a 
suit by a Hindu against his wife for 
restitution of conjugal rights, the De- 
fendant (the wife) pleaded an agreement 
similar to that which has been relied 
upon in this case, the Court held that 
the plea was unBoan(||and could not be 
seriously maintained, and therefore need 
not be any further noticed. 

Then, is not the contract io question 
opposed to public policy also 1 The 
Plaintiff is said to have agreed that he 
would not be competent io take his wife 
ij^way from her father^s house, that 
he would carry out the orders of the 
mother of the Defendant, and that he 
should not be competent to do any act 
or to go to any place withouf her per- 
mission. This agreement ]mpose|( upon 
the Plaintiff a permanent restriction 
-against removing his wife to any place 
that be may select for their residence ; 
and it also imposes a ^permanent re- 
straint upon his own action and move- 
ments ; he in fact gives . himself up 
absolutely to the disposal of the De- 


fendant’s mother in all respects. It has 
been said that the latter part of the 
agreement may not be binding, as the 
former is, but it is rather difficult to 
separate the two portions. The learned 
counsel for the Appellant has in sup- 
port of his (fontention that the agree- 
ment in question is valid, called our 
attention to certain cases in the English 
Reports, in which it has been held that a 
deed of separation containing a covenant 
tbat either the husband or the wife 

should not sue for restitution of con- 
* 

jugal rights, has been held to be valid. 
But let us see upon what principle are 
these cases based. Looking at Marshall 
V. Marshall (9), 1 find that Sir James 
Hannen at jjage 23 observed : — 

“ But since the decision of the House 
of Lords ill inison v. JFtlson (10) it , 
can no longer be contended that there 
is anything illegal or contrary to public 
policy in an agreement between married 
persons that no suit for restitution of 
conjugal rights shall be instituted by 
eithpr of them. For my own part I 
must say that the opinion I have formed 
after several years’ experience in the ad- 
ministration of the law in this Court, iA 
that it is in the highest degree desirable, 
for the preservation^ of the peace and 
reputation of families, that such agree- 
ments should be encouraged rather than 
that the parties should be forced to 
expose their matrimonial differences in 
a Court of Justice,” 

And, referring to the case of Wilson 
V. Wilson (10), 1 observe that the Lord 
Chancellor, among other cases, relied 
upon the judgment in Wssimoath v. 


(8) I.L. R. SAll. 78 (1885). 


(9) L- R. 5 P. D. 19 (1879). 

(10) 1 H. L.*C. 638 (1848), 
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Westmeath (11) where Lord EldoB said 
as follows : — 

apprehend that any instrument, 
which provides for a present separation 
and which prospectively looks to the 
parties living together again, and then 
to a future separation, thatr such a deed 
80 far as it provides for that future 
separation will never be carried into 
effect.” • 

i 

Then referring to Addison on Contracts, 
p. 75, I find it stated, upon the authority 
of ifenyweaiher v. Jones (12) that “con- 
tracts providing for the future separa- 
tion of husband and wife are contrary 
to public policy. But a contract between 
the husband and a trustee on behalf of 
the wife, providing for the terms of 
present separation wiirbe enforced.” 

The principle underlying the cases, in 
which it has been held that contracts 
providing for present separation are in- 
valid is, as I understand it, the pre- 
servation the peace and reputation of 
families ; while, on the other hand, an 
l^reement for future separation is bad 
and opposed to public^policy. 

There is a fundamental difference be- 
tween a case where an agreement for 
separate living for a time is entered into 
during the continuance of marriage and 
an agreement before or at the time of 
marriage controlling the rights of the 
parties, which the law confers U]}on thorn 
after* the marriage, and which if enforced, 
might make the marriage itself nugatory 
or iufructuous. Such an agreement 
would seem to be opposed to public 
policy; 

The agreement with which we are 

(11) Jaco)>, 1S5 (1821). 

(12) 4 Oiff. 510 (18t>«>). 


concerned is an agreement of the latter 
character. It permanently controls* the 
rights of the husband, as conferrMi upon 
him by ^ the Hindu law, so soon as the 
marriage is effected ; and it is an agree- 
ment which, if enforced, might practically 
lead to the separation of the husband 
and wife in future. And the mischief 
of such an agreement is pointed out by 
tlSe Defendant herself in her written 
statement ; for she says therein, that the 
Plaintiff has been forbidden by the Col- 
lector, upon a complaint made to him, 
to enter the house of her father, — the 
result being that he cannot get access 
to his wife, nor can he, by reason of 
the agreement, remove her to his own 
abode. 

I am of opinion that the agreement is 
opposed to public policy. 

• Upon all these grounds, I hold that 
the agreement nWied upon by the De- 
fendant is no just answer to the Plain- 
tiff’s claim in the present case. 

I need scarcely say that we are not 
concerned in this appeal by the Defend- 
ant (and there is no cross-objection by 
the Plaintiff) with the conditions which 
have been imposed by the District Judgjp 
upon the Plaintiff before he can compel 
his wife to reside with him. I may* 
however, say, that, in consideration of 
the welfare, personal safety and health 
of the wife, it has been held in several 
cases that such conditions may well be 
imposed [see JSuzloot' Buheem v. Shtms-^ 
oonnissa Begum (1), Paigi v. Bheo Starain 
(8), Jogendro Nundini Doesee v. Hunrry 
Doss Qhose (13)]. 

(1) 11 M. I. A. 651 (1867). 

(8) L L. B. 8 All. 78 (1886). 

(13) I. L. R. 5 O 11 I. 500 (1879). 
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The result is that this appeal is die- 
luissed, aud with oosts. 

STEvaiNs, J. — After full consideration 
I concur with my learned colleague in 
thinking that a pre-nuptial contract such 
as that which has been set up in this 
case is not a sufficient answer to a claim 
like the present where the parties are 
Hindus. Such a contract seems to be 
not only inconsistent with the theory of 
the relation between husband and wife 
according to the Hindu law, but against 
public policy. 

1 may ^y that a consideration'^ which 
caused me to hesitate before finally com- 
ing to this conclusion is tJuat in fact it 
is not uncommon among Hindus for a 
husband to live with his wife in the 
house of her parents, and 1 understand 
that there is nothing in such an arrange- 
ment which interferes with the attain- 
ment of all the objects of marriage, 
'including the fulfilment of the strictly 
religious obligations which marriage be- 
tween Hindus involves. How, it might 
be asked, can a formal pre-nuptial agree- 
ment for a permanent arrangement of 
that kind, by which all the objects of 
matrimony as understood by Hindus can 
be, and in practice are, attained, bo pro- 
perly said to be against Hindu law or 
against public policy ? t 

Xhe answer, I think, is that the objec- 
tion to such an agreement lies in its 
permanent and unconditional cbaractei:. 
By the contract before us the husband 
puts himself, without any r§ference to 
conditions which may arise in futuie, 
permanently and unreservedly into com- 
plete subjection to his mother-in-law; 
be plractically gives up his general 
marital authority to a considerable ex- 


'T 

tent aud in particular he puts it entmly 
out of bis power to change his residence, 
however intolerable the situation may 
become to himself or to his family and 
howeaer important a change of residence 
may become, not only in his own in- 
terests, but in those of his children, 
or even of his wife herself. It is not 
^hat ho merely abandons one particular 
right ii^cjdeutal to his status as a hus- 
band and afiecfciiig himself alone ; but he 
places* himsfilf in a general position of 
subordination entirely inconsistent with 
his status as contemplated by the Hindu 
law ; and, as regards the particular 
right which he abandons, that of choice 
of domicile, » I think it may fairly be said, 
looking to the possible interests of the 
children in respect of t&eir bringing up 
and education, that it cannot properly 
be •regarded as a mere ** jus pro se intro- 
which a man may give up at 

his will. 

The practical working of subh an 
agreement is seen in the present case on 
the wife’s* own representation of the facts 
in her written statement. Family quar- 
rels arise ; the husband is turned out of 
the house and eventually it is sought to 
induce him to live^ apart from his wife 
on an allowance from her mother* It 
can scarcely be disputed that such a 
separation, save for very serious cause, 
would be wholly incompatible with the 
Hindu law of marriage, and the District 
Judge lias found upon the evidence that 
nothing more serious ever took place 
than occasional quarrels between hus- 
band and wifS, though her witnesses 
sought to greatly exaggerate the fonts* 

The only reported case which seems to 
me to have a direct bearing on the ques- 
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tioii is that of Pat^i v. Sheo Narain (8) 
which has been referred to by my learned 
colleague. It was held iu that case, 
which was a suit for restitution of con- 
jugal rights, that a plea that th# wife 
had been married to the husband on 
condition that he ijrould live with her 
iu the house of her mother after marriage 
and that having broken that condition 
by leaving the*hou8e, he was nojb^ antitle^' 
to enforce his marital rights, so 

absurd as not to need serioifs notice. It 
may be said, as, indeed, i6 was said by 
the learned counsel who addressed us for 
the Defeiidaiit-Appellaut, that there was 
apparently this distiuctiou between tliat 
case and the present : that there the 
wife sought to withdraw herself from her 
husband altogether, whereas in the case 
before us she is willing to resume co- 
habitation but insists on residing on 4ier 
mother's premises. The distinction, how- 
ever, if it exists, is perhaps not practically 
very great, if the Plaintiff in this case 
is liable to be ejected from the bouse, 
whenever a family disagreement^ occurs. 

As the parties before us are Hindus, 
this case has to be dealt with on the 
principles of Hindu law; but if it be 
conceded, as the learned counsel for the 
Defendant-Ap^liaul^ontended, that the 
right of the husband to the choice of 
domicile is common to that and to other 
systems of law, it must still be said that 
no cases have been shown to us, nor have 
1 been able to find any, under any system 
of law which recognise the validity of 
a pre-nuptial contract giving up the right 
iu question The English cases which 
have been cited do not touch the point 
and do not seem to me to assist the 


Appellant’s case in any way. Assj^wing 
for a moment that a decisiou on the same 
point arising in a suit between Maho- 
medans might be taken as a guide on 
the question of general principle, the 
only reported Mahomedan case in which 
the point seems to have been raised, 
namely, that of Hamidun-nma Bibi v. 
Zohiruddin k:>hcik (3) left it undecided 
^ on the ground that whether or not such 
a stipulation as to residence could be 
valid in any case, the terms of the 
kabinania and the subsequent conduct 
of the parties in that particular case pre- 
vented it from being a suiffeient answer 
to the claim for restitution of conjugal 
rights. 

There thus appears to be really no 
authority in support of the contention 
which has been raised for the Defendant- 
Appellant in ^vour of the validity df 
the pre-nuptial contract set up by her, 
and I agree with my learned brother that 
the appeal must be dismissed with costs. 

C. C. G. Appeal dismUeed, 

[CRIMINAL REVISIONAL JURISDICTION.] 

Rev. No. 693 of 1900, 

\ Raj Mohan Roy 
' CuowuHunY and others, 
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Chattebji and another, 
Ist Party, 
Opposite Party. 
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ValiS or invalid transfer — Jurisdiction^ local 
— Prejudice — Local inquiry by trying Magu- 
trate. 

In a proceeding under eec» Cr, 

P, Code, the second party moved the 
District Magistrate foi' the transfer of 
the case to his own file, and the Magistrate 
transferred it accordingly to the file oj 
the senior Deputy Magistrate at Sudder 
with instruction to “ try it himself or make 
it over to another Magistrate at Suddet*,*^ 
and the senior Deputy Magistrate made 
over the case to a subordinate Magistrate, 
who tried the case and made an order 
after holding n local enquiry himself : 

Held — That the fact 4iiat the subject- 
matter of the dispute was not within the 
local jurisdiction of the subordinate 
Magistrate who tried the case would not 
oust his jurisdiction or render him 
incompetent to try the cale, provided that 
he teas vested with the powers of a proper 
class : and that the order made by him 
would not, on that account, he hath 

Sec. 5S0 (j) refers to a case tvhere 
a Magistrate is not competent, by virtue 
of the position he holds or powet's vested 
in him, to try a case of the character 
referred to in sec. 145, €r. P. Code. 

Sec. 14 ^, Cr. P. Code, does not 
necessarily imply that the Magistraf^e 
before whom the case is, may not )iimself 
hold the local enquiry as is pi^ovidedjor 
in the section. ♦ 

Any mistake made erroneously and 
in good faith by one Magistrate in trans- 
ferring a case under sec. 145, Cr. P. Code, 
to another imder sec. 192, is cured by the 
provisions of sec. ^ 629 (J). 

^is was a rule IsBued to the lltU of 
September 1900, againit the order of the 


Deputy Magistrate of Barisal, dated the 
30th June 1900. 

The facts of the case are shortly as 
follows : — In a proceeding under sec. 145, 
Cr. A Code, one of the parties moved 
the District Magistrate for a transfer 6f 
the case to his own hie. The District 
Magistrate accordingly made an order 
^transferring the case to the tile of the 
seiiiott ^eputy Magistrate 'at the Sudder 
(Head-quarters) to “try it himself or 
make* it oifer to another Magistrate at 
the Sudder.^' The senior Deputy Magis> 
trate, however, made over the c^ise to a 
subordinate Magistrate who held a local 
investigation atul tried Uie case and made 
an order in favour of tho 1st party. 
Against that order the Petitioners, 2nd 
party, moved tine High Ooiirt, and the 
Court (Prinsep and Handloy, J J.) made the 
foilowing order in issuing the rule : — 

The application relates to proceedings 
taken under sec. 145, C. Cr, P. The 
District Magistrate, on an application 
made, removed the case from the Sub- 
Division^al OihCe for trial in the hesvi- 
quarter Sub-Division and, in his order, 
he transferred the case “ to the senior 
Deputy Magistrate at Sudder to be tried 
by him or made over for trial by another 
Magistrate at Suddbr.’" 

The case was made over by the senior 
Deputy Magistrate, so we are told, to 
Babu Kali Kumar Roy Cbowdhnri and it 
has been tried by him after a local inves- 
tigation held. 

The objections taken on this applica- 
tion are, first, that Babu Kali Kumar 
Boy Chowdhftri had no local jurisdiction 
over the subject-matter of dispute. It 
seems to us, however, that if tho case 
bad been transferred to a Ma^etrato ia 



688 


THE CALCUTTA IVKEKLY NOTES. 


[Voj. V. 


Uaj Mohan Roy Oitowdhurt v. Prosunno Chandra (Jiiattkr.ti. 


another Sub*Divlelou, that Magistrate 
would be competent to try such a case 
provided that he was vested with the 
powers of a proper class aud in this 
respect we think that the order 4k)uld 
not be bad. 

But this matter is subjoct to the 
point raised on the second objection 
which is, we think, primd facte good.^ 
The order of tifansfer of the case, to the 
senior Deputy Magistrate at the Sadder 
Station to be tried by him* is a valid 
order but, in so far as it permits him to 
make over the case for trial by another 
Magistrate at Sudder, it seems to us to 
be open to objection, having regard to 
the terms of sec, 192 (i^), C. Cr. P., 
which if the senior Deputy . Magistrate 
were empowered to act under sub-sec. (2) 
would seem to empower him to transfer 
only an enquiry or trial in respect to 'an 
offence alleged to have been committed. 

The third objection is, we think, 
untenable. Sec* 148, C. Cr. P,, no 
doubt permits a Magistrate to order a 
local inquiry to be held by some other 
Magistrate, but this would not necessarily 
imply that the Magistrate before whom 
the case is, may not himself hold the 
local inquiry. 

A rule is, therefore, granted to the 
District Magistrate and also on the 
opposite paity to show cause why the 
order under sec. 145, C. Cr. P,, should 
not be set aside as without jurisdiction 
on the ground that the case was. not 
properly before Babu Kali Kumar Roy . 
Chowdhuri by an order issued by a Magis- 
trate competent to transit that case to 
him. The record will be sent for. 

The rule was then heard before Ameer 
Ali and Pratt, JJ, * 


The Advocate- General (Mr. </, Wood- 
roffe) and Bahu Jadunath Kanjilal for 
the Petitioner, 

Mr. F. L. Boy aud Bahu Brojo Lai 
Ckucjcei'butty for the Opposite Party. 

Tl)e Judgment of the Court was as 
follows : — 

The second party iu these proceedings 
obtained from the Criminal Division 
Bench of this Court, a rule in the fol- 
lowing terms: — ‘^A rule is granted to 
the District Magistrate and also on the 
opposite party to .show cause why the 
order under sec. 145, C. Cr, P., should 
not be set asid^ as without jurisdiction 
on tfie ground that the case was not 
properly before Babu Kali Kumar Roy 
Chowdhuri (the Deputy Magistrate 
who made the order complained against) 
by an order issued by a Magistrate com- 
petent to transfer tlmt case to him.’’ 

The oircumstanoes under which the 
District Magistrate made that order are 
set forth in the second paragraph of the 
petition of the second party which runs 
thus: “The second party then moved 
the District Magistrate of Barisal appa- 
rently under sec. 528, Cr. P. C., for the 
transfer of the case to bis own file for 
various reasons, and the case was ac- 
cordingly transferred to the file of the 
senior Deputy Magistrate with Instruc- 
tion to try it himself or make it over to 
anotker Magistrate, and the case was 
made over by the senior Deputy Magis- 
trate to B*^bu Kali Kumar Roy Chow 
dhuri for trial.” 

The order, therefore, which was made 
by the District Magistrate was made, 
judging from the petition itseliS at the 
instance of the second party« 
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It is now contended that tlie seuior 
Deputy Magistrate to* whom the case 
was transferred by the District Magis- 
trate bad no power to transfer it to Babu 
Kali Kumar Roy Chowdhuri, and as 
that transfer was made under sec. 192 (^) 
it is urged that the District Magistrate 
ought to have specified the Magistrate 
to whom the senior Deputy Magistrate 
could transfer the case. 

Supposing that the present matter 
falls under sec. *192 (^) it appears to us 
that any mistake on the part of the 
senior Deputy Magistrate in transferring 
the case to another Magistrate, namely, 
Habu Kali Kumar R 03 ' Tjhowdhiiri, is 
cured by the provisions of sec. 529 (/) 
which declares tlmt “ if any Magistrate 
not empowered by law to transfer a case 
under sec. 192 erroneously in good faith 
does that thing, his proceedings shall 
not be set aside merely on the ground 
of his not being so empowered,” Assum- 
ing then that the senior Deputy Mag is- 
trata had not the power to make the 
transfer but did so erroneously in good 
faith, and his good faith is not impugned, 
the order made by him cannot be set 
aside merely on the ground that he had 
no power. But it is contended that the 
Magistrate who made the order under, 
sec. 145 was not competent to make it 
inasmuch as the subject-matter of dis- 
pute was not within his local jurisdic- 
tion and that, therefore, the case came 
within sec. 530 (j). In our opinion 
sec. 630 (j) refers to. a totally^ different 
state of^things, namely, where a Magis- 
trate is not competent by virtue of the 
positioii he holds or powers vested 
in him to try a case of the character 
referred to in sec. 146. From the 


CiiANonA Ohattkrji. 

materials before us there does not appear 
£hat Babu Kali Kumar Koy Chowdhuri 
was not vested with the jurisdiotiou or 
was not a hrst-olass Magisti*ate compe- 
tent to try the case under sec. 146, 

We therefore think that the provi- 
sions of sec. 530 (J) do not apply at 
all to the case. On the other baud it 
icppears from the petition qf motion that 
the ordA* of transfer was made under 
sec. 538. The proceedings therefore are 
not void. 

The rule is accordingly discharged. 

Jfule dtttcAara^df 

II. r. 0. 

PRIVY COUNCIL. 

[ON,APPKAfi FROM TflfE AUiAlUlUH 

High Court.] 

Loitn Horhourb. 

Loffn Davby. 

Lobd Boberiwn. 

Sir R. Couch. 

1901 Kribhn Cwand. 

18, June. 

Ctvtl Pf^ocedure Code {Act XIV of 1882)^ 
9ec9, 595, 596 and SOO^Appeal to Pvwy 
Council — Cei^tijicate v^here case is “ otherwise ” 
fit fm* appeah 

In considering under what section of the 
Civil Procedure Code the. certificate of 
fitness was given by the Court, it is the 
certificate itself which hxs to he looked at 
and not the order for the certifkaie. 

In granting a certificate wuUr sec. 600^ 
Civ. P, (7., the Court must exercise its 
judicial discretion upon the knatter. 

Unless the cejrtifieaie upon which the 
leave to appeal is based is in such a jbnn 
as to justify that leave, the Court must 
find that leave was net proper/p given 
and the appeal must he dimitsod. 
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Radha Krishn Das v, Rai Krishn Chano* 

Banarsi Paushad V. Kashi Krishna 
Naeain (1) referred to. 

This was an appeal against the decision 
of the High Court of Allahabad, which 
reversed the decision of the Subordinate 
Judge of Benares. 

Mr, Mayne for the Appellant. 

Mr, A, J, Wallach for the Reppondent. 

M7\ Wallack 4 , 06 k a preliminary pbjec-'* 
tion on the ground that leave for appeal 
had been granted under sec. *596 of the 
Code of Civil Procedure, although the 
amount in question and the subject- 
matter was under the value of Ks. 10,000, 
that is to say, two thousand rupees. 

The petition for leave to appeal con- 
tains the following paragraph : — 

‘That though the valuation of the 
appeal is below Rs. 10,000, it involves 
substantial questions of law and fact. ♦ 

* The Petitioner being desirous to ap- 
peal to Her Majesty in Council, humbly 
prays ^hat this Hon. Court may be 
pleased to grant certificate under sec. 596 
of the Code of Civil Procedure for the 
following grounds/ 

Thereupon two of the Judges of the 
High Court made the following order : — 

“ Let certificate issue, that the case is 
a fit one for appeal to Her Majesty iu 
Council.” 

In the certificate for leave to appeal 
the same J udges certified — 

‘That though the valuation of the 
case is below Rs. 10,000, yet as regards , 
the value and nature of the case, it fulfils 
the requirements of sec. 596 of Act 
No. XIV of 1882.^ 

Mr, Wallach submitted that leave to 
appeal should have 5een asked for under 

0) L. R. 2r I. A. 11 : 8, c. 5 C, W. % 
193 ^l900). 


sec. 595 (c) and sec. 600 of the Civil 
Procedure Code. 

See. 595 (c) : “An appeal shall lie to 
Her Majesty iu Council from any decree, 
when the case as hereinafter provided is 
certified to be one fit for appeal to Her 
Majesty in Council.” 

Sec. 60U : “ Every petition under sec. 
595 must state the grotmrla of appeal 
and pray for a certificate either that as 
regards amount or value and nature, the 
case fulfils the requirements of sec. 590 
or that it is otherwise a fit <»ufc* for appeal 
to Her Majesty in Council.” 

The circumstances of this case did not 
fulfil the requirements of sec. 596, and 
the cejrtificate granted V>y the High Court 
was contradictory in itself. The High 
Court ought to have granted a certificate 
under secs. 595, (c) and 600, t,e.^ that 
although the amount is under Ks. 10,000 
the case is otherwise a fit one for appeal 
to Her Majesty in Council. Banarsi 
Par shad v; Kashi KrislvtfWL Narain (1), 

Mr, Mayne , — A mistake was made* by 
the Registrar — it is a clerical error and 
should have been sec. 595 instead of 
sec. 596. The mistake is not such a one, 
that the Appellant should be debarred 
from being heard. 

Their Lordships' Judgment was deli- 
vered by 

Lord Davby. — In this case their Lord- 
ships think that they cannot but give 
effect to the prelimiuRry objection which 
has been 'made. Tfie objection is that 
there is no proper certificate accappany- 
ing the leave to appeal, or forming a 
proper foundation for the leave to appeal, 

( 1 ) L. K. m 1 . A, a : 8. 0 . 6 0. W. N, 
198 (190Q). 
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Rabha Krishn Uas v. Rai Krishn Chand. 

The oirciimstanoes may be stated vety 
shortly. The Petitioner, the present 
Appellant, states in his petition that 
tlie valuation in the appeal is below 
Rs. 10,000, but that it involves substau* 
tial questions of law and fact. Then 
he goes on : ‘*The Petitioner being desir- 
ous to appeal to Her Majesty in Council, 
humbly prays that this Honourable Court 
may be pleased to grant certificate under 
sec. 596 of the Code of Civil Procedure 
and then he sets out certain grounds. 
Then an order is said to have been passed 
in these terms by Mr. Justice Knox and 
Mr, Justice Ranerjee : “Let (iortifioate 
issue, that the case is a fit one for appeal 
to Her Majesty in Council.’^ That was 
on the tiOth of January 1898, and ap- 
parently on the same day the following 
certificate is made “ The Court having 
had before it an application for leave to 
appeal to Her Imperial Majesty the 
Queen in Her Privy Council presented 
on behalf of the Appellant aforesaid, it 
is certified that though the valuation of 
thb case is below Ks. 10,000, yet as re- 
gards the vabie and nature of the case 
it fulfils the requirements of sec. 596 
of Act ‘No. XIV of 1882.” That is 
signed by the same two learned J iidges 
— Mr. Justice Knox and Mr. Justice 
Banerjee. . * • 

Their Lordships think that the certi- 
ficate, and not the order for the certificate, 
is the document which they are bovuid 
to consider and act upon ; and unless 
the certificate upon which ^tbe leave to 
appeal is based ia in such a form as to 
justify that leave they ought to hold 
that leave has not properly been given. 

Now -the question arises under sec. 
596 of the Civil Procedure Code. That 
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section says : — “ In each of the case 
mentioned in clauses (a) and (6) of sec. 
595, the amount or value of the subject- 
matter of the suit in the Court of first 
instance must be Us. 10,000 or upwards, 
and the amount or value of the matter 
in dispute on appeal to Her Majesty in 
Council must be the same sum, or up» 
wards. Or the decree must involve, 
directly or indirectly, some claim, or 
question to, or respecting property of 
like ‘amouiit or value.” There is no 
difficulty in interpreting that, and it doenm 
not admit of any qualification. If any 
less value than Rs. 10,000 is directly, 
or indirectly, involved, it will not give 
the Court jurisdiction to grant leave to 
appeaj. .In a certain event, as was re- 
cently pointed out in the case of Banarst 
Par shad v. Kashi Krishna Narain (1), 
>\'liich was recently before this Board, 
there is an additional requirement, name- 
ly, that where the decree appealed from 
affirms the decision of the CoTirt, the 
appeal must involve some substantial 
question of law. It is noticed, in the 
judgment of this Board, in the case to 
which their Lordships have just referred, 
that there was a prevailing impression 
in the High Court that the mere exist- 
ence of a substantial q^uestion of law 
was sufficient to give the Court jurisdic- 
tion to give leave to appeal to Her 
Majesty in Council. Lord Hobhouse 
says Their Lordships have found on 
previous occasions that the existence of 
a point of law has been supposed to give 
a right of appeal in the ordinary course 
of procedure'under the Code. That is a 
mistake. Sec. 596 of the Code requires 

(1) L. R. 27 l.,,A. 11 1 s. 0 . 6 C. W. N. 

193 (1900). 
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Badba Krishn Dab v, Bai Kbishn Chand. 
tibftt m otAer to gire Biush a right tfa^ 
jiiuBt be in disputei either directly or 
indireotly, an amount of Be, 10,000. 
If the decree affirms the Court below 
another condition is affixed, namely, that 
the appeal must invdive some eubetantial 
queetion of law. The presence of such 
a queetion does not gire a right when 
the value is below the mark. The re-^, 
quirement of ii reettiote the right ‘ when 
the higher decree affirms '^e lower.^’ It 
is only upon the assumption that there 
^ was sueh an impression in the minds qf 
the learned Judges that this certificate 
can have any naeanhig attached to it 
at all, because it is difficult to understand 
how, if valuation is an essential part of 
the requirement under sec. Silfi,, it can 
be said that though the valuation of the 
ease is below the amount jot it fulfils 
the requirement, it would be a con- 
tradiction in terms. 

TIiM is this further : Mr. Mayne 
pressed Its to disregard the language of 
the certificate, and to look at the order 
directing the certificate to be made. 
Their Lordshipe do not feel satisfied that 
they are entitled to take that liberty, 
but aisnming that they may do so, they 
would at least require to be satisfied that 
the Judges hUd exercised their judicial 
diseretion upon the matter in deciding 
ediether, in order to comply with see. 
56^ and sec, 600, the case was a fit 
one apfiNbal to Her Majesty in Couiicil. 
Now ^ehr Lordships are not by any 
miaiie eatisfied that the learned Judges! 
were either adred, or did direct their^ 
minds jrtdichdly to that qtiestton. The 
petition asks, as has already been read, 
that the Court should grant the certifi- 
cate under sec. ^96, treating it as part 


of the ordinary ministerial jurisdiction 
of the Coort ; and no reasons are given, 
and no grounds are stated by the learned 
J udges, for holding that, although it did 
not comply with sec. 596, it was still a fit 
case to appeal to Her Majesty in Council. 

Their Lordships, therefore, are not 
satisfied that the judicial mind of the 
Court has ever been applied to that 
question ; still less that the certificate 
which was signed by the learned Judges 
does not carry out what they intended 
to order and direct. 

They will only add that, if Mr, Mayne 
had been in a position, which he very 
fairly admitted^ he was not, to say that 
he could with any hope of success ask 
for special leave to appeal, their Lord- 
ships would not have shut out the 
Appellant from stating bis case to the 
Board ; but, as it is, their Lordships will 
humbly advise His Majesty that the 
appeal be dismissed, and they will direct 
that the Appellants pays the costs of the 
appeal. 

Solicitor : Mr, T. C. Snmmerhafs ' for 
the Appellant. 

Solicitors : Pykt and pAvrot for 

the Respondent. 

Appml dt$mi89ed imth coHs, 

C. W. A. 

[APPEAL FROH ORIGINAL 
JCTRiSDICTlOK.] 

ARFBAt No. 8 or 1900. 
Maclkan, C. J. B. M. S. OHmiT, 
pBiKSEr, J, Defendant, Appellant, 

Hill, J. v. 

1901. Mahomed Ebsa Saheb, 

6, March. Plaintiff, BespotidettL 

(Kvit Prodedure Code (Act XIV of 
mes, S94^ ^95— ifopwif of a Cmhimwner^ 
Older emfr^ainff the report, appeal from — 
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R, M. S. Chbtty V. Mahombd Essa Sahbb. 

Appeal Courts pomr of^ to deal with findings 
of fact hy the Commissimer, 

Held per Piunsep and Hru., JJ. (Mao 
LKAN, C. J., dissenting)— /w an appeal 
fi^om a judgment and order confirming 
the repof't of a Commissioner appointed^ 
under sec, 394, Civ, P, C., it is open to 
the Court of Appeal to deal with the 
r^m^t m matters of fact, and its powers 
are not limited to questions of pi inci^e 
when en'aMming such reports 

Ahmbd Nanu BiiAi V. Khauap Karim 
Bhai (4) and Kankatala v. Polsueth (5) 
referred to. 

The Court whether of first instance or 
of appeal must he satufied with the pro- 
ceedings of a Commissioner before it 
accepts them and the fact that the judg- 
ment of the firU Court is in affirmance 
of the report of a Commissioner does not 
affect the potvers of the Court of Appeal. • 

MoUNG Tha JiNYBEN V. MOUNG PaN 
Nyo (2) distinguished, 

Watson v. Aoa Mbhedicb Shbrazbe (3) 
referred to. 

Per Prinsep, J . — The report of a Com- 
missioner requires affirmance by an order 
of C^urt to make it operative and cannot 
be regarded as a judgment of a Court. 

Per Hill, J . — Under sec. 395, Civ. P. 
C., the repen t of a Commissioner if accepted 
by the Court is only evidence iy the suit 
of facts found by him, but is noU a deci- 
sion upon it, nor can it be treated on the 
same footing as the verdkt of a jury. 

Mackintosh v. Great Western Ry. 
Co, (1) and Moung Tjja Hnyebn v. 
Moung Pan Nyo (2) distinguished. 

(1) 4 Giff. 683 (1887). 

(2) 4 C. W. N. 808 (1900). 

. (3) L. B. 1 I. A. 346 (1874). 

(4) 0 Bom. H. C 149 (1869). 

(5) 6 Mad. H. C. 36 (1870). 


Baroness Wenbook v. River Dee Com* 
PANY (6) referred to. 

Per Maclean, C. J.— // there has been 
a fair investigation of the matter by the 
Registrar anrf kis finding has been con- 
firmed by the Judge of first instance, the 
Court of Appeal ought not to interfere 
eveept on the strong gt'ottnd of manifest 
error or manifest abuse. It should not 
iMexfere merely on the gro\ind that if 
the matte% was res. intogra it would 
have been disposed to attach more weight 
to this or that particular piece of 
evidence. 

Ma( KINTUSU V. Cl BEAT WESTERN Ry. Co. 
(1) and Moung Tha Hnyeen v. Moung 
Pan Nyo (2) ref erred to. 

This was a suit instituted by the Plaintiff 
for the recovery of a sum of Jts. 1,589*13*0 
‘‘for the use and hire of the Plaintiff's 
cargo boats at Calcutta between the 3rd 
July 1895 and the 25th November 1890 
and for damages sustained by the Plain- 
tiff’ by reason of the Defendant detaining 
the said boats beyond his time,'' after 
giving credit to the Defendant for moneys 
already paid by him. The Plaintiff al- 
leged that 115 cargo boats had been 
hired by the Defendant, The Defend- 
ant, on the other hand, alleged that only 
70 boats had been hirfed by him, and they 
had been hired by the job and not by 
the day and the Plaintiff was therefore 
fifft entitled to charge demurrage. 

It appears that the Plaintiff had deal- 
ings simultaueously with two firms, both 
of which were to his knowledge repre- 
sented by the same person^ one Palia- 
nappa* The books kept by Pallauappa 

(1) 4 uiff. 683 (1887). 

(ti) 19 q. u! l). 155 (1887). 
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sljowed that the Defendant bad hired 
only 70 t)oats and that the other firm 
which Palianappa represented had hired 
64, The Plaintiff, however, asserted that 
only 22 ^wcre hired by the latter firm 
and 115 by the Defendant. 

The suit was heard for about three 
days before P. O’Kinealy, J., who reserv- 
ed jiidgnient, but before judgment was 
delivered by him the parties caiim to 
terms and consented to jj^fer certain 
inquiries to the 2ad Assistant *Regisfrar 
of the Court, and on the 18th June 1898 
the following consent order was made 
by the Court : — 

*‘Thwcau«c coiJiiiig cm, etc. 

It irt ordered and decreed with tl»e coutcnt of 
)i)oU» the parties by their respective counsel 
that the further henri^^g of (his nuit b(? ad- 
journed and that it he referred io (he ifud 
Assistant Registrar of this Couitas an urgent 
refoieijce to make the following iii<|uiries, tlm^ 
is to sa^ ; — 

3. What ^\as (he uuinher of boats hired hy 
the Defendant from the Plaintiff and on what 
date was eagU boat hired. 

2. What was tin? rate agreed upCn on each 
occasion for the hire of each boat and what 
w\*\s the ghat rate on each occasion. ^ 

3. Assuming that the I’luintilf is entitled to 
demurrage after 48 hours at grds of the rate 
of hiring and that it is the custom of the trade 
to charge half demurrage under eight hours and 
full demurrage for eight hours or over, what, if 
any, is the amounlfe of demunage due to the 
Plaintiff on each occasion in respect of which 
it is claimed. 

4. What payments of canal toll were made 
to the Plaintiff by the Defendant and 'W'hen 
and on wlmt occasion was each payment made. 

And this Court doth reserve the consideration 
of all further directions and of the question of 
the costs of this suit until after the 2nd Assist- 
ant Registrar shall have made his report, and 
in the meantime the parties are to^be at liberty 
to apply to this Court rom time to time as 
they may be advised.” 

Ou the 21ttl Sei:)t\)mber 1809 tlie 2ttd 


Assistant Registrar made his report 
whereby he found 

1. That the number of boats hired by the 
Defendant from the Plaintiff was lid and the 
date on wliicli oaclj boat was hired is set forth 
in the first column of the schedule hereunto 
annexed and marked A. 

2, That tlie rate agreed upon on each occasion 
for the hire of each boat is set forth in the 
old column of tlie s<*hedule being for the period 
of 48 Ijours VAhich hire is nearly in all^ instances 

'lloiible tht* ghat rate plus the canal toll on such 
boats as cariicd caral toll and that the ghat 
rale (»n each occaskm is set forth in the 4th 
column of the said schedule. 

3, Assuming thal the Plahiliff is entitled to 
charge demurrage after 48 lioins at grds of the 
rate of hiring and that it is the custom of the 
trade to charge half demurrage under 8 hours 
and full demurrage for b hours o\er, what, 
if any, is the amoiaiT* of dcniu-rragc due to the 
Plaintiff on each oci'asion in resi>eot of which 
it is claimed. 1 find that the amount of demur, 
rage duo to the Plaintiff <*11 each occasion in 
respect of which it is claimed is sol forth in the 
l^tli column (d' the said schedule calculating the 
sum ou the ghat n(te after 48 hours jdus the 
canal toll where such toll has been paid for 
and charged. 

4. That the payments of canal toll made to 
the Plaintiff’ by the Defendant and when and 
on wliAt occasion was such payment made are 
sot forth ill the 1st and 5th column of the said 
schedule. All whicli I humbly submit and 
report to this Ronourable Court, D^ted tlie 
21st day of li^pteniber 1899. 

Neither party was sat^isfied with thotse 
findings, and both the Plaintifif and the 
Defendant filed exceptions to the report. 
The matter came ou before Ameer All, J., 
on the 1st March 1900, who overruled 
the exceptions and confirmed the report. 
The following judgmout was delivered by 
him : — 

This suit wav instituted by the Plaintiff in 
the Small Cause Court and was brought up 
here at the instance of the Defendant under the 
brovidions of sec. 39 of the Small Cause Court 
"Act. 

It was referred by Mr. Justice O’Kihealy on 
the 13th of June 1898 to habu Grecs Chunder 
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Bonnerjee, the 2Tid A^^ibtant IlegJ*itrujv for en- 
quiry into the matter^ set forth in the order of 
that date. 

The witnesses on both sides were examined at 
considerable length Before Babu Gices Chunder. 
And upon the evideni*e he came to eei tain dis- 
tinct tiudinge. He has embodied the result of 
his linding.s in a repoj t which now come.s up for 
argument on exce])1ion8 and final di.-^posal. 

Both sides have taken exceptions to the report, 
and a groat deal of time has been sjvmt 'over 
their dihCuasioii. ** 

In iny ujnnioii the exceptions (^n both sides 
must fail. Babu Grees XJhuiider Bonnerjee has 
considered the evidence adduced by Ujo jmi’ties 
with great care, I do not see tiiat any of hU 
findings ai'e unw^arranted Ijy the facts placed 
before him. 

lie disbelieves the IJel'endaiit’s evidence and 
considers that the Plaintiff’s case is fully borne 
out by their evidence. ** 

T am of opinhni that the exceptions on both 
sides must fail, 'rive result is that the report 
must be confirmed^ There ill be a «lecree for 
the Plaintiff for Bs. 

^*he l^laintiff will als(> gel liis costs (>1' the suit 
and reference on scale ‘J. ^ 

As to tlie costs of the cxce]iti»«ns and of 
to-day’s hearing each pntt.v pays In's own. 

The Defendant now appealed from the 
said judgment and order. • 

Mr. Garth and Mr. JL Chucke^ butty for 
the Appellant. 

Mr. Pugh and Mr. Caspersz for the 
Respondent. 

The Juix^MEisTS OP THE (VjiTRT were as 
follow^s * 

Maclean, C. J.— This is a suit to re- 
cover a sum of about 1,600 rupees for 
the hire of certain boats and for demur- 
rage, It was originally brought in the 
Small Cause Court, and^at the instance 
of the Defendant transferred to the High 
Court. It was heard for some three'days 
or more before Mr. Justice O’Kinealy, 
who Teserved judgment. Before judg- 
ment was delivered the parties feo far 


came to terms *a8 to consent ^to certain 
enquiries being referred to the 2nd 
Assistant Registrar of the Court, and 
this was done by the consent order of 
the 13lh June 1898, set out at page U 
of the Pa[KU‘-book. It is obivious froni 
the terms of the reference that the 
mattets referred w<‘re riuitlors of detail. 
The eni[ulry before the ‘Jnd Assistant 
Regii^trar occu)>ied man^' sittingH, thirteen 
I believe in all, and the 2iid Assistant 
Registrar appears to me to have fairly 
aftd carefully investigated the matter, 
lie made his report, which will be found 
at j^age 132 of the Taper-book. Neither 
party was sat i shed with that finding, 
and both the Plaintiff and the Defendant 
tooj^ exceptions to it. The Defendant 
said he was ordered to pay too much ; 
the Pin in tiff’ complained that ho was 
•entitled to juore. The matter came 
before Mr. Justice Ameer AH on the 
Jst Marclt 1900, who, after stating in 
his'^judgment “ that a great (ieal of time 
had been spent over the discussion of 
the exceptions,” overruled the exceptions 
of both parties, confirmed the rej>ort, 
and gave a decree for the Plaintiff for 
the amount found in the report. 

The t)efendant now appeals to this 
Court, and his first ♦ ground of appeal 
is, that the learned Judge in the Court 
below did not duly hear and consider the 
grounds upon which the Appellant based 
his exceptions. 1 am not disposed to 
pay much attention to this ground of 
complaint in the /ace of what the Judge 
lias said in his judgment, but be that as 
it may, the same reproach cannot pro- 
perly be launched against this Court, 
for we have listened to this case for the 
best parts of threfe days, and it may be 
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perhaps a^vrt^er ao^UiitstetiM itihe 
Appsliant to laata that t il«NW the 
oast vas MTgned, gone owofoBjr thwmgh 
the evidenoe. The matters 'folisaped were 
purel; matters of fact, dependant, as to 
the oooclnsion to hO arrived atv upon 
points of mlnnte detail* sund inrolring 
no question of pcineiple. 

The 2nd Asaiat^t IRegiatrar has feirl; 
investigated the thatter, the Courts of 
first inatance has eoadrmed bis report, 
and we, as A €oart of Appeal, &e now 
inritedi to eay that these oonolueions; 
inrhiiring no questions of law, but do- 
pendent upon mere questions of facts, — 
feats of a detailed oharaoter, — ought now 
to be disturbed. 

I tdiink it would be welt, before dealing 
with the merits of tbfs partioular case, 
to ascertain what are the principles upon 
which a Court of Appral should interfere 
in this and similar cases. 

I am not disputing for a moment that 
the Appellant has every right to oome 
here, and to invite US' to hear and to 
investigate the osse, and that hp » 
entitled to <mi ofdaloD upon the appeal as 
submitted to us : hnt, at the same time, 

I equally say thal^ in * oase of this olaas, 
if there has hMW • ^llir Investigdtioii of 
the matter the and his dad' 

tog hss baen JnrtjSifit qoufirmod by the 
Judge d first hsAtOfinsi this Court, as a 
Court of Appm), w#ht not' to interfere 
“ mH)«pt,”<^t 0 Urn language of the 

late Vico-CfitssMiMl^l* Stnart in the «#«« 
of I%s Great Wmttm 

Railwtff (1> "on, the stsionig 

ground d mmifaft error or«>maiiifitst 
abuse: and mvpr on tdie grdundi tdiat 
a different result he more satin' 

C) 4 Oia. 6«ir(l«67). 


factory to the mind d another tribunal. ” 
“Any other principle," to quote the 
same learned Judge, though bis words 
were not addressed toe rhis particular 
point, “ must lead to an extent d vexa' 
tions litigation, perhaps interminahle-" 
The present case, one cognizable by the 
Small Cause Court, and which has now 
b^eu going on for nearly 4 years, is, 
perhaps, not an inapposite illustration 
of the last remark* As regards the 
principle by which this Court should, 
in my opinion, be guided, I propose to 
vead the following passage from the 
judgment in the^ oase 1 have already 
cited as applicabl^Jo and governing the 
case now before us . — , 

“ This principle ” (vts , the principle 
expressed in the earlier •portion of the 
judgment) “ rests on the plain necessity 
*of accepting as find the first decision 
on a fair investigation, where the nature 
of the question is such that, if there 
must be a new investigation and new 
decision by a sueceesion d appeals, eaoh 
decision might be for a diffment amount, 
and the decision of the laat resort, 
differing from all the others, would have 
against it the presumption of eiror from 
the number d previoiM contrary deci* 
aicna l%e result would he to deprive 
the deobfipn on final Appeal d that 
authority which an altimste dacWon 
simuld barry, 

I* It is to prcvciit such inoOuvenisot 
oami«qttenceB ^at questions d |tbis peCNt- 
ihf bind* wlmnwonoi Hjrty lavos%Alfd, 
Ain dooided, Attn not usually s^tOWAdlo 
h#open<d again, pt idm tUMilsn W hi 
diitnrhod, incept on.tlie 
of> mAdfest errmr or msndbit 

ssvsv onthigtmndldilAlWfibf^ 
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result might be more oAtiefaetory to the 
mind of atmther tribunal/' 

And ill this connection I may usefally 
refer to a very recent judgment of the 
Privy Oouncil in the case of ifotiny fka 
Bnyeen v. Mounff Pm iiTyo (2), delivered 
on the 6th July 1900, the principle of 
which appears to be not inapposite to the 
case before us. That was a case of inter- 
ference with concurrent judgments, that is 
to say, concurrent judgments in the sense 
of coiiourrent findings of fact : and in 
that judgment these passages occur ■ 
Although acute criticisms have been 
made upon some points in the case, there 
has been nothing toehoji^ that tbece has 
been a miscarriage of justice, or that 
any principles of law or of proceduiie 
have been violated in the Courts bsinw« 
This case is one which very decidedly 
falls within the valtiaye principle re* 
cognised here, and commonly observed 
in second Courts of Appeal, that it will 
not interfere with concurrent judgnaents 
of the Courts below on naattm of fact, 
unless very definite and explicit grcHamds 
for that interference are assigned. In 
all probability their Lorde^ips would be 
doing a great deal more barm than good 
if they were induced to disturb Judg^ 
ments arrived at by the local J^ndfSS on 
such criticisms as have been at»dgiied<ti^ 
this argument.” 

It is perfectly true that, in the prd^nt 
case, we have not concurrent jndgmwts 
in the strict ecnse of the term, but we 
hav^^ CQacurrent findings of the fscte» 
first by the Commisfidoner and after#«u:ds 
these findings oonfiri^ by the 
Kpw, applying jwliiei|d«s to the 
,0i!uie, and looking to the gremde 

i 0. w. N. 80g‘(lSeO). 


of objection to the Com of first 
instance, atid the groiiodi of the present 
appeal, it is fmpCssibie to avoid tlsi 
conclumon that, in both the iwsl 

grounds ate in substanee that the seoMSd 
Assistant liegietrar did not give due 
weight to this or to that pavtieuhur pof^ 
tion of the evidence. I am not 

to ny, hftTing tead tb« eviditiMy 
that khjt oriHoiam is wtll* founded ; 
evea it it were, I should not reghrd ilt 
as warrantlDg ns in setting aside tiiar 
report) for we sbttild not be justified 
in so aeting (nerely upon tihe grbemd 
tiiat, if the maMM had oome befem ue 
as res tnti^ra, we n^t luere been die* 
posed to ottaeih more weight to this <» 
that partiottlar i^eoe hf ttidonee. than 
the 2od Astistautfe fii^jittiSNr did. The 
Affiant has ntteeif lai|ad to oohvinee 
me that there is eitiMW ieanifeeter^ 
menifeet ahuao ht the find iastotiiiit 
Begietrai^ flfiding, had it b net eoSoieiit 
to sajr, that, owing to hte not haridg 
attaohed suffiehRit weight to the Delendk 
ant’s evideaoot it is dottbtful whether hie 
deoieioo is certainly oonreot or perfeetl^ 
uatisfaetory. 1 will turn to one iaetahOey 
' and the one wh^ the AppsUaWt 
laid moet •stressi vin^ that the eeeoMi 
Assistant Begistrar regaii^ eortidn booke 
pat in by the Defimdaat as spuriosw. 
bi pwot of Iset ho ^Hd nothing of tho 
hind : ho oofy douhtid thehr gsoniiwscos 
and that this w^o $ 0 , toeppasen* Anas 
tbs ssootid ohjeolioo of the Appe^t 
to the i^rt) which by the wsp islA^ 
ooneisteot with gioond the ptMinl 
appeah It i* aidft' the* he ei#A* 
twee felt thil fhfuhh wt ihe 
mansgsf shd bit 
adtntttid hathtlf hUfi* 
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in those books. But, taking that to be PlaiutiflF was entitled to charge demur- 
BO, — and a careful examination of the rage. Nor, again, in the grounds of 

evidence at pages 55 and 56 of the appeal to this Court, has he raised the 

Paper-book, perhaps makes the so-called question. J think from this it is reason- 
admission somewhat equivocal, — 1 am ably clear what the parties intended, but, 
not disposed to say that the expression any way, it is too late now’ for the 
of a doubt in the mind of the 2nd Defendant, when he did not usk for it 
Assistant Registrar, upon one particular in the Court below, nor make it one of 

piece of evidence in the case, would the grounds of his present appeal, to 

warrant us, in* a case of this class, in' go into the matter. 

reopening the matter or -disturbing his There is one small point, in which, if 
decision. " ' the Defendant so desire, the decree may 

But, apart from these considerations I’® varied, viz., by altering the number 
and having read the evidence, I am not 116 to 116 with a conse- 

prepared to say that his decision upon q«ential alteration as to the amount to 
the first and second enquiries was not decreed : but this trivial alteration 
a fair and reasonable one. As regards cannot affect the question of costs, 
the question of demurrage I feel, more The appeal in my opinion fails, and 
difficulty and 1 was disposed at first to ought to be dismissed with costs, but 
regard the order of the J 3th June 1898, I 1*“^® the misfortune to differ from 
which is not very happily worded, hs “J learned colleagues, they will pass 
meaning by the expression “ assuming,” suoh order on the appeal as they think 
that the question of whether the Plain-' ‘S and proper, 
tiff was, entitled to demurrage was still Pbinskp, J.— -This is an unfortunate 
an open one, and one to be made the case. On 6rd March 1897 this suit was 
subject of future decision by the, Court, brought in the Presidency Small Cause 
Suoh, no doubt, is the natural and Court for money due on account of the 
primary sense of the word. But though hire of boats with damages representing 
the language is unfortunate, 1 think the'*’ demurrage for the detention beyond the 
parties meant that, as between them- time of hire. 

selves, it was boijeeded that the Plaintiff On 13th March the Defendant obtaiq- 

was entitled to demurrage, and that the ed an .order removing the trial to the 
question referred was what was thq original side of this Court. ; 

amount payaWe, upon the footing stated The case came on for trial on 2nd 
in para. 3 of the reference. 'June 1898, and. evidence vac taken on 

By his own attitude the Defendant that day, and on riie fojjowing day. 
has shown that this was the construction The record s^dws tliat on the 13th June 
he put upon the terms of that order, f<«| it was ordered and decreed with ri»e 
when the matter came before Mr. Justici. consent, of boiji the parties by their 
Ameer Ali, the Defendant never ,st%geB^, respective counsel that the further 
ed that the Court, skehM defildSi os | hearing of the suit be adjourned and 
preliminary question^ wfakhler or m>t thi that it be referred to the 2nd Assietaat 
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Registraf as an urgent reference to make 
enquiries on certain points sot out in 
the order. It is unnecessary at present 
to describe the nature of the enquiries 
so ordered. 

Now although this, by the order of the 
learned Judge holding the trial, was des- 
cribed as “ an urgent reference ” by his 
order of 13th June 1898, the proceedings 
were not commenced by the 2nd Assistant- 
Registrar until 1st February 1899 when 
he directed the parties to file written 
statements on 10th idem, and the 13th 
was fixed for hearing, and it was heard 
in thirteen dajs from I6th February tp 
22nd March, the time so •acenpied being 
recorded- as hours. The report of 
the 2nd Assistant Registrar was made 
on 21st September 1899 and judgment 
was pronounced on 1st March 1900. 
The proceedings have thlis extended over 
three years less two days, and though the 
reference to the 2nd Assistant Registrar 
was declared to be an “ urgent reference " 
the proceedings before him from the 
date of the order of reference to his 
report extended from 13th June 1898 
to 21st September 1899. I can find no 
reason for this delay as the points for 
determination were few and not com- 
plicated. 

The case has been heatd by tils on 
appeal for several days ^ and I deem it 
extremely unfortunate to the parties 
that as the case now stands we cannot ' 
pass final orders in it owing to the 
manner in which trial has •been con- 
ducted. 

It appears that the Plaintiff has bad 
many dealings connected with the hire 
of boats' with Palianappa Chetty who 
aeted in these transactions for two firms. 
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Of one firm R. M. M. S. T. Chotty 
was the principal partner while ho acted 
as agent for the other firm. The Plain- 
tiff has brought separate suits against 
ot\ch of those firms on this account in 
the Court of Small Causes, one of which 
is the suit now i^efore ns on appeal on 
behalf of the Defoudaiit repreaenting the 
^firm of R. M. M. S. T. Chetty. The 
Plaintiff case is that the* Defendant on 
various dates hired 116 boats from him 
at the current ghat rates, and that 
tlicrS is a balance duo to him on this 
account as well as on account of demur- 
rage in consequence of the detention 
of those boats by the Defendant. 

The Defendant’s case is that he paid 
at rat^s higher than the current rates 
for the whole job in each instance so as 
to cover all charges, and that he is not 
liable on acoennt of the number of boats 
stated by tbe Plaintiff' There is practi- 
cally no difference in the total number 
of boats hired by him on account* of his 
own firm and as agent for the other firm, 
but he contends that the number which 
his firm hired has not been correctly 
stated. The Defendant, Palaniappti, whs 
examined as witness for the Plaintiff 
at the trial, but he did not appear in 
the proceedings before the,2nd Assistant 
Registrar as he died before those pro- 
ceedings commenced. 

Wo must, 1 think, take it that the order 
of the 13tK June 1898 referred the case 
to tbe ‘2nd Assistant Registrar under 
see. 394 of the Code of Ci,vil Procedure. 
The Court provided for a consideration 
of* the report of the Commissioner by 
adjourning the further bearing of the 
suit until the enquiries ordered had been 
ipade and report submitted. 
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On ifii^pointg refelted to him the Com- 
missioner found that as statod by the 
Plaintiff 116 boats were hived by the 
Defendants and he aceepted the dates 
of hiring given h|^he Plaintiff. ^ On the 
second point ins Commissioner found 
that the rate agreed Open on each occa- 
sion for the hire of each boat was as set 
out in a schedule prepared by him being; 
for the period ’of 48 hours whipb is in 
nearly all instances double the ghat 
rate plus the canal toll, and that the 
ghat rates are as set out iii the* same 
schedule. 

The CominUsiouer on this calculation 
found the demurrage on the terms assum- 
ed by the learned Judge in liis order of 
reference. ^ • 

And lastly he-ureported on payments 
which had in his opinion been made to 
the Plaintiff by the Defendants. 

The schedule, it may be remarked, was 
not prepared by the 2nd Assistant Regis- 
trar, fittt by a clerk of the Plaintiff at 
the ratOrOf § of the hiring found by that 
ofheer and he by afBdavit affirmed the 
correctness of his calculation. That 
affidavit was sworn on 19th February 
1900, whereas the report of the 2ad 
Assistant Registrar bears date 2l6t Sep- 
tember 1899, und the exceptions taken 
hy the parties to the report were made 
on the 22nd idem. 

The case came on before Mr. Justice 
Ameer Ali on 1st March and he disallow- 
ed all the exceptions and confirmed t|e 
r^rt. fie made no other finding in t|e 
case. 

I am far from satisfied that in this cs|se 
justice has been done or that ari^t 
conclusion has been arrived at on t^e 
eyidenoe before us. The la^gnmod Jut^e 


has considered merely the report of the 
Commissioner and the exceptions taken 

jH 

to it. There has been no finding that 
demurrage was payable to the Plaintiff, 
and if so, at what rate, nor has there 
been any finding — what is the custom of 
the trade in that respect. The learned 
Judge who made the reference directed 
the Commissioner to find on a certain 
assumption in regard to the time after 
which demurrage was payable and the 
rate at which it was so payable, and on 
a similar assumption in regard to the 
custom of the trade. It was in my 
opinion the duty of the Court expressly 
to find on bot^ji, these points and tlien to 
apply, if necessary, the findings of the 
Commissioner. 

The report of the Commissioner pro- 
ceeds on assumption of such findings, 
but until a Coifrt bad definitely and on 
evidence before it itself found on these 
points there were no proper -grounds 
upon which calculations could be made 
on which judgment could be pronounced 
and a decree against the Defendants 
could be made. If, on the other hand, 
the terms of the Commissioner’s report 
be regarded as containing findings pn 
these points on evidence taken by him, 
it seems to me that he exceeded his 
authority. So far therefore in my opi- 
nion the orden of the Court of first in- 
stance confirming the report of the Gom^ 
missioner does not sufficiency ^deal with 
the case. 

Before I proceed to consider the ease 
on its merits it becomes necessary to 
consider our powers os a Court of Appeal 
in such cases for it has been stated that 
we are debarred from dealing with it on 
matters of fact. In my opinion on the 
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hearing of this appeal there is no such 
impediment. We liave onlj to consider 
the judgment and order of the Court 
of first instance.. The fact that^it is in 
affirmance of the report of a Commissioner, 
does not in my opinion aiTect our powers 
as a Court of Appeal. The report before 
ns is the report of a Comnjtssioner, on a 
reference made to him on certain points 
under the Code of Civil Procedure and 
by the terms of that reference it was in 
my opinion contemplated not only to 
consider the report made on the jioints 
so referred, but to find generally on the 
case, that is, on points such as I have 

indicated which were not so referred. 

• # 

As bearing on this matter I would refer 
to the case of Watson *v, Aga Meliedee 
Sherazee (3). In that case the report of 
the Commissioner in a matter referred to 
him, as in this case,««vas regarded by their* 
Lordships of the Privy Council as merely 
evidence in the case, but as there and 
similarly in this case the reference had 
been made by consent of the piu’ties, 
the report was regarded as on an agree- 
ment that the Commissioner should 
decide the questions of fact referred to 
him reserving any questions of law >vhich 
might arise to be disposed of by the 
Court. But in this case the terms of 
th^ reference did not, as I bave^eudeavour- 
ed to explain, refer to the Commissioner 
all the questions of fact which arose in 
the case. The fact whether demurrage 
was payable, and if so payable on the 
terms agreed upon or in accordance 
with the custom of the trade were not 
referred to him and the Court has come 
to no finding itself on these points. 
There is moreover in^ my opinion an 

(8) L.E, 1 I. A, 846 (l87iK 
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important distinction in applying to this 
case the case of Moung Tfm Hngttn v. 
Moung Fan Nyo (2). In that case the 
Privy Council Inid before them epncur- 
rent findings of Jact by two Courts and 
tbe^fore as their Ijordships state it fell 
‘‘within the valuable principle recoguissed 
by the Privy Council and commonly 
observed in second Courts of Appeal that 
it will not interfere with concurrent 
judgments of the Courts below on matters 
df fact^unless very definite and explicit 
grounds for that interference are assign- 
ed/* 

* # 

flcro we have the findings of only one 

Court. The report of the Commissioner 
cannot be regarded as a judgment of a 
Court, for, standing by itself, it is inopera- 
tive. It requires^affirmance by an order 
of a Court to make it operative, and it 
is that order which comes before ns on 
appeal. It seems to mo that we have to 
consider this case in ail respects as it was 
presented to the Court of first instance 
whoso judgnienj* and eider the law 
maJicB appealable to ub. *' 

I therefore feel no difficulty in dealing 
with this case from this point of view. 

1 do not propose to consider the cases 
before the Courts of England because 
the system under which they proceed 
seems to me to be very differen|prom 
that contained in the Code of CiviP'pro- 
cedure which regulates our proceedings. 

Oir the other points raised it is suffi- 
cient for say that I agree iu the 

judgment wblfih Mr. Justice Hill pro- 
poses to deliver and which I have had 
the advantage of reading. It seems to me 
eminently unsatisfactory that this esse has 
been decided solely on the evidence givers 

(2) 4 .aw,jir. 808 (imh : 
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before the Commissioner and without aiay 
reference to evidence of an impottatit 
character given before the learned Judge 
who made the reference. We have no 
means of learning how. far the parties 
agreed to the reference or to the 1|^rmB 
in which it was expressed and so far we 
are bound to accept the statement that 
it was made ** with the consent of both 
parties by their respective counsel ”^but 
if the statements made afterwards 
these pleadings ba correct, there Is some 
reason to doubt whether they actually 
conse^ited or knew to what ^ they had 
consented. In this respect however the 
case must stand on the terms of the 
reference though I mftst express doubt 
whether in this manner the real facts 
will be brought out or Justice completely 
done. The case is however as I have 
already stated a very unfortunate one 
in its results, for after the lapse of nearly 
four years it has not reached its end, 
and the parties or at least the Defendants, 
for it was at their instance that there 
was a change of Court, must regret ^hat 
it was not allowed to remain for trial 
in the Court of Small Causes, the Court 
of ordinary jurisdiction in which it was 
brought. 

I therefore agree ^in the order that Mr. 
Justice Hill proposes should be passed 
in the case. 

Hill, J, — I regiret that in this case the 
conclusions to which I have been led 
are not, in certain respects, in agreement 
with those of the learned Chief Justice, 

Of the questions raised by the appeal 
there are three with which think it, 
necessary to deal The first relates to" 
the demurrage claimed io the action 
the second to the findings of the Com* 


missioner as to the number of boats hired 
and the rates of hiring ; and the third 
to the principles upon which the Court 
ought* to deal with the proceedings of 
the Commissioner. With respect to the 
firist, the contest was whether when the 
reference to the Commissioner was mstde 
the question of an agreement to pay 
demurrage was left open for the subse- 
quent decision of the Judge, or had 
been settled between the parties on the 
footing assun\ed as the basis of the third 
head of enquiry. I find some difficulty 
in arriving at a satisfactory conclusion 
upoir this question, for counsel were not 
in a position '"to give ns any material 
assistance with regard to '•it, and the 
language of tire referring order which 
bears upon it is ambiguous. From one 
point of view it seems consistent with 
the supposition tbH the question was 
left open, but on the other band from tiie 
particularity with which the details of 
the assumed liability of the Defendant 
are set forth, it looks as if some settle- 
ment involving these tefes had been 
tome to. The order is a consent order 
and must be taken to represent and to 
give effect to a settlement made by the 
parties themselves as to the terms in 
which the reference should be made and 
it wcMild moreover have been a fqjile 
proceeding to refer the matter on a 
purely faypothetical and unsettled basis, 
tojp that Would have necessitated, in the 
ev^nt of tbe Judge afterwards coming 
toi a different decision, — a farther re- 

^ ■ C ' ' ' 

fefence to the Commissioner, or a decision 
p<|Bsibly on the point by the Judge 
h^self. again, when tlie 

|c^e before the.llearned Judge fOroon^ 
'fixation of the report and fuytlier cqn* 
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fiideration, be was not asked to decide 
upon the liability of the Defendant to 
pay demurrage, though, somewhat sin- 
gularly, he was asked to say, that the 
Commissioner had wrongly found that 
there was such an agreement^ the fact 
however being that the Commissioner did 
not find on the question one way or the 
other. It is the same now in appea^^ 
We are asked to say that the learned 
Judge ought to have held that the Com- 
missioner was in error in finding that 
there was an agreement to pay demurrage, 
but none of the grounds taken in appeal 
suggests that the question was left open 
for the decision of tl^^t Court, or that 
the Court ought itself to have decided 
it. On the whole, therefore, 1 think that 
the question of such au agreement is 
not one upon which we ought now to 
enter. % 

With respect to the second question, 
the matter stands thus : The Plaintiff 
brought his action for the hire of 115 
boats while the Defendant alleged that 
he had hired only 70. It appears that 
the Plaintiff had had dealings simulta- 
neously with two “ firms,” both of which 
were to his knowledge represented by 
the same person one Palianappa. The 
books said to have been kept by Palia- 
nappa show that the Defendsftit Kad 
hired only 70 boats, and that tb® other 
firm which Palianappa represented* had 
hired 6-1. It is, however, asserted by tho 
Plaintiff that only 22 boats were hired 
by the latter firm. The difference in the 
aggregate is trifling, but, in so far as 
the present action is concerned, there is 
the substantial difference of 45 boats. 
The first question referred to the Com- 
missioner was **what was the number of 
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boats hired by the Defendant from the 
Plaintiff and on what date was each 
boat hired?” Which question with re* 
spect to the first branch of it resolved 
itself virtually into this, namely, whether 
out of a given number of boats a certain 
number were to be appropriated to the 
Defendant’s firm, or to the other firm 
for which also Palianappa acted. In 
deding with this question the Commis- 
sioner appears to have very properly 
given his consideration mainly to the 
evidence afforded by the books, respec- 
tively, produced by the parties, but in- 
asmuch as these did not agree, it became 
necessary for him to decide whether tho 
Plaintiff’s book or those produced by 
the# Defendant were entitled to the 
greater weight. In the result he found 
in favour of the books produced by the 
Tlaintiff, at the same time ofaaracterising 
those produced by the Defendant as of 
doubtful genuineness, and hts finding on 
the first question referred w&s in the 
PlaintifTs favour. This finding and the 
reasons given for it have been called itx 
question here. 

In dealing with the matter the Com- 
missioner in tho first place discussed the 
probabilities of the case, and came to 
the conclusion that thef Plaintiff’s agent 
was less likely than Palianappa, in the 
earlier stages of the transactions, to 
make mistakes with .respect to the firm 
with which the particular dealing was 
taking place He next discussed the 
questions whether the arrangements for 
the hiring of boats were made between 
the Plaintiff himself and Paliinappit, and 
Whether Palianappa's assistsini Sima 
Pillay was present on all such oc^shms, 
and his conclusion was that Wuld 
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be absurd to assume tliat all ttw three 
persons [t.e., Palianappa, Shjia Htlay 
and another assistant of PaliaiJappa] on 
behalf of the Defendant would be present 
on every occasicm that Palianappa ordered 
for hire of boats,” and Iwtly— and this 
is the main point — he referred to certain 
“significant facte” bearing on the gen- 
uineness of the broke (Exs. No. 1 and 
No. 2) produced by the Defendant. Upon 
this point his opinion is thus express^. 

“ It seems to me doubtful whether the 
books (Exs, No. I and No 2) are tile 
original books kept by Palianappa, and 
the entries there correctly - made, or 
were they not prepared for the purposes 
of this case,” and he then proceeds “ 1 
cannot accept the evidence on behalf of 
the Defendant, in preference to the 
testimony afforded from the Plaintiff’s^ 
boat engagement book, and therefore find 
that lie of the Plaintiff’s boats were 
hired by the Defendant.” On a review 
of the evfdence it appears to me that 
none of these reasons is satisfactory. 
The first seems to me to be of little or 
no cogency fhr the prolmbilitiOT are 
to my mind quite as much (perhaps more) 
in favour of on the part of 

PaliauaK>a> “ 

tiff’s agent. Wi^ respect to the second, 
its precise beitfiiag on the question at 

issue is not vS!^y apparent, and it seems 

moreover bM% to be borne out by the 
evideiwe yi^ed to in support of it, anf 
withWJ^est to the third the Oommj%. 
, .would seem tb have left eHtjrel| 

out of view, he certainly has not 

to it, certain evidence which to my mi*# 
establishes tbfit the Defendaht’s book^ 
Exs. No. 1 and No. 2, both of whitli, 
1 may remark, were relevant to the ill* 


quiry, were not, as the Commissioner 
suggests, prepared for the purposes of 
the case. 

I refer tq the signatures of the Plain- 
tiff’s agent affixed to certain of the 
entries in these hooks. Mr. Garth called 
our attention to two, I think, of these 
signatures in Book No. 1, which he in- 
fprmed us, and his statement was not 
controverted, had been selected as sped- 
mens merely, there being other similar 
signatures in that book as well as in 
Book No. 2. Nothing was brought to 
our notice, either in the evidence taken 
before the Commissioner, or by way oi 
argument, which^.to my mind had the 
effect of displacing or impairing the 
result of this evidence. It stands nn- 
contradicted, and I must say that in the 
face of it I should have very great diffi- 
culty in coming to any other couclusioo 
than that these Books (putting the 
question of the accuracy of their contents 
out of view) are, as they purport to be, 
contemporaneous records of the transac- 
tions to which they refer, and I think 
accordingly that a conclusion founded 
(even in part) upon the assumption that 
they are of questionable genuineness is 
unsatisfactory. I may add that the evi- 
dence referred to may also have a bearing 
on the afioancy of the entries contained 
in the books; ^ am not in a position to 
^ how far the question of the agreed 
rat^ of hiring may depend on the 
genuineness of the books,^ but I thihk 
that if the case should be remitted 'to a 
Commissioner* this ihhteer ought 
if In fact it is affected by it, W be teoon- 
sidered. 

Then with tegarf to the. priindi|fieB 
upon which the cate be dealt 
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with, oonnsel .ou both Eideft were agreed 

at the hearing of thia appeal, that the 

reference to the Commissioner was m.ade 
» • 

m pursuance of and was Within the power 
conferred on the Court by see. 394 of 
the Code of Civil Procedure. If this be 
so, the Act itself, by sec. 395, prescribes 
the effect to be given to the Cotnmis* 
sioner’s proceedings. They shall be re- 
ceived in evidence in the suit, it id pro-** 

• 'ill * 

vided, unless the Court baa reason to be 
dissatisfied with them. If it is dissatis- 
fied with them, then it is to direct such 
further enquiry as may be requisite, It 
was sought by Mr. Pugh to place the 

findings of fact of a Commissioner ap- 

• 0 

pointed under sec. 394 virtually on the 
same footing as the verdict of a jury, 
his contention being that they ought 
not to be disturbed on grounds other 
than those upon whlj^h the verdict of a 
jury would be set aside, But the stan- 
dard to which the proceedings of the 
Commissioner are to be referred under 
the Act appears to me to be a different 
one. It is in one sense a somewhat in- 
definite standard, and I think purposely 
so, and I think also that, iiavihg legard 
to the consideration that the provisions 
of secs. 394 and 395 of the Code are 
S.pplicable to Courts of all grades in this 
country, it would be of doubtful expe- 
diency in * construing these sections to 
endeavour to bring the practice under 
this part o^^the Code into strict con- 
formity with the rules which , obtain in 
England with regard to the varying or 
setting aside of a Chief Clerk’s certificate, 
which was the analogy to which Mr. 
Pu^gli .appealed. The case upon which 
he placed reliance was Jfac&intosA v. !tAe 


Great Tf^estem Company (1), but 

apart from what t have just sai^, I dc not 
think that those portions of the YicerQl^n^ 
cellor’s judgment to which he rel^|ill 
us are in point. Those remarks, tTOU||;h 
expressed somewhat generally, were in- 
intended, I think, to apply more parti- 
cularly to the class of oases with which 
the learned Vice-Chancellor was in that 
par^ of his judgment dealing. The case . 
itself as a whole was .a very exceptional 
one*— and* I gather from the judgment 
that the great mass of items found upon 
by the Chief Clerk was in respect of com- 
pensation by way of damages, and remu- 
neration for work and labotir done. With 
regard to questions o! that nature it 
might reasonably be said that the 6nding 
of one tribunal after»a fair investigation 
was as likely to be correct as that of 
another, and that the findings of the 
Chief Clerk upon them might therefore 
properly be placed on a footing similar 
to that of the verdict of a j«yry. That 
the Vice-Chancellor, however, had before 
^ bis mind cases of this description ohfy 
when he made the observations relied 
upon, is, I think, apparent from what be 
says at page 689 of theu report introduc- 
ing the discussion. He there says: — ^ 
“The items which have been disputed 
on the present motion for the most part 
involve questions of compensation, and 
estimate upin the quantum meruit^ on 
which probably no two meb would agree* 
Even one man, although a competent 
judge, might, at different times, arrive 
at different results, according to the foi^ce 
with which particular citcumsWl^es 
might strike his mind, and yet it 
not be easy to say that eitber of tW 

(1) i Oifii 0834186?)* 




K. M. S. CHBTtT V. Sahbb. 

‘ei’enji ''But he 

■■li5a)«*lf4J1«iirS , be- , 

iiUft'hff'Ttem'i to which 
hmj jispjittatka f^netally wefr^? Applicable 
An4 W() Apecifie wbich are dealt 

tiritib at page 098 and tiie following pages 
of Ihe report* With regard to the latter 
be ^y« The, on these two 

'misters' are of a different bind from 
iifh^e which ajriee on the other items, •• 
and the observations already inade as 
to Mie dangOr of disturbing the amount 
on^ awarded % a Competent authority 
foif cohapeosatioii or damages or re- 
muneratillb are not applicable-’* The 
whole of the circumstances affecting these 
two items may not be cl early apparent 
from ttie report, but with respect to the 
' second, it seems ^lear enough tlfat the 
question was whether on the evidence 
the Plainti^J was entitled to a sumbf 
£17,600, or £16,500 for w'ork and labour 
done, whether, in fact, a certain tender 
was for the one amount or the other, 
and the learned Vice-Chancellor gave his 
decision in accordance with bis view of 
the evidence. I venture to thitik that 


promise” would pot in either case, I 
tbxnki have sufficed. 

I have been unable to find any case 
in this Court in which ttfis question 
has come under consideration, but both 
the Bombay and Madras Courts have 
decided — in the case of the latter Court, 
it is true, after more than one decision 
to the contrary— that a Court is not 
limited to questions of principle when 
examining the proceedings of a Commis- 
sioner appointed to take accounts, see 
Ahmed Nanu Blmi v. Khavap Kmdm 
Bhai (4) and Kanhiiala Chellamaiya v. 
Pohheth Papfttp't (5). These were oases 
on the construction of sec. 181 of Act 
VllI of 1859 \Triich is in its essentials 
the same as the present law, and the 
fornaer case, it seems to me, puts the 
matter upon its true footing, namely, that 
the Court, whether of first instance or 
of appeal, must be satisfied with the 
proceedings of the Commissioner before 
it adopts th«hi. That is the criterion 
which, in so far at*aU events as the Court 
making the reference is concerned, the 
law in effect lays down. The Court willj 


the question now under consideration 
falls rather tinker the^ principle involved 
in the passage I have last quoted than 
within the doctrines laid down in , the 
rlier part of ftie Vice-ChanceUor^s Judg- 
ment. ' There ^ was not, 1 th}nlc> her^ 


no doubly in all oases, give due weight 
to the opihion to the Commissioner, and 
the duty cast upon it of satisfying itself 
a^ to tlte ^ooeedings k iq J^radtice ' mpdb 
fi^d to this eittent, that it is usuabtq 
examination to those parts of 


either in respect of the number of boats 
hired, or of the rates pr any 

question of 

iti ' fch«' 

hir^, ' '■ 'ffiiisisi;-? 

actual 

ties r^arditt^ rajam.' : ‘‘ oom- 


to wMeb eJ^OBption has* been taken 
.l|f'the-|iwfciwii''^*' ''>h* 4hty> Seems 'to 
']^;.;-hev<e^t^eleiss,; to, tb't^e^ht at All 
■■'jKbd '.can' .only-' 'be dis- 
'|Mi^« 4 ,i,by*,Btt< 5 h an .examination as is 
|nffl^nt . for the :parpo«eT;of Satisfying 
pe Court that the iuTestigitlOn hue been 

I (4) 6 Bom. H. Q. J4M1889). • 

iS) 6 Miiil, H. C. U ‘ . 
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odndtaoMi. ^>y the CoBimissioner fairly; - When I ■wrote what I have jtat read 
aifid in aeeordauoe with law. When the , my attention had not been draJUtn to^ Uie 
case comet 'besfore an Appellate Courts case of Moumg Tka Bnpem t. M&vaitS 

the situation is of course somewhat Pun Byo (2) to which the learned Cyef 

, dilFerent. What has th<eQ‘ tb be dealt Justice has referred in his judgmehi 

with is tlie decree of the Court below, That case affords an illnstration of a 

and when this gives effect to the findings well-recognised priniidplei bnb unless the 

of the Commissioner, there is the added findings of a Goramiasioner appointed 

weight of the decision of the Judge to«» under sec. 394 of the^ Civil Procednre 
be taken into consideration. Bab;if there Code Can be placed on the saftie footing 

is to be an appeal at all in such cases, as the fincjings of a Judge trying a cause, 

it seems to me that, subject to the Con- I think it would be difficult to make it 

sideration I have just mentioned, the duty applicable in the present case. As I have 

of the Appellate Court is commensurate had occasion, however, to observe above, 

with tliat of the Court of first instance the proceedings of the Commissioner, 

and that, if it is dimatisfied with the which would presumably include his 

proceedings either in wliofe or in piart^ report, when he is r^niped to repCrti ate 
it is incumbent upon it to do that chichi und%r see. 39fi to .be treated merely ae 

the lower Court ought to have done, evidence in the cause. If he finds a fact, 

namely, to set them aside, either wholly his finding is, I take it then, only evidence 
or partially, as the cas^ my bo and si^od of that fact, bub not a decision upon it, 
the matter back for such further enquity i^nd this appears to me to be sufficient 
as may be necessary. In the present to distinguish bis position from that 
case, I would wish to add, the learned of a Judge trying a oanse. His proceed- 
Judge has not ihscussed the evidence ings are an enquiry for the informatioto 
and we are consequently in tho«dark as., of th8 Court: not a trial. This distine- 
to the manner in, which his mind was tion was pointed out by Lord Eshar 
influenced, if it was iuflneuoed at all, by with respect to the proceedings <if a 
the evidence bearing on the gepuineness referee appointed under sec. 66 of 
of the Defendant's books to Which I have the Judicature Act, 1873, in the case, 
referred in the earlier part of my judg- Baronea Wenlock v. •Bivertm^ee Corn- 
meat, ■ For the reastms, and* vto ’the panp {&). 

extent I have stated, I am not safiisfied I may add with reference to something 
witli the proceedings of the Commissioner which fell from Mr. Justice Prinsep that 
and that being so, T oari see nO oJJier I have nm: attempted to deal with this 
',altei;oative Sian to set aside the decree . oase on the principle# followed by the 
jaad 0>Kl*«i'y. »S tp the priVy Coa«|#il (a(wun»iug them to be ap- 

hhodiei of boats hired and the agreed pHoable) ,in Watum v, Affa JfsA^ee 
■gates, of hiring, if, «w4' Sheram (8J as that view of t^e pasA 

iatijjer question is affected ^ th« ^ ^ ^ U g0^ (i9W>b , ‘ 

..i^dant’s Book No. 1. I think the costs (8) U ft. 1 1. A. 846 116714). ^ 

■ ;i^.: the appeal ought to abide tdie resnlt. (8) a>«7). 



K, M. S. Chettv V , Mahomed Essa Sah^. 
not put before us by the partly at the 
Bar. 

Mesm* Wilson^ CliatUi:jee and 
Attorneys for the Appellant. 

Messrs, P'f^gh & Co,^ Attorneys for the 
Kespondent. ^ 

Appeal alloived, 

S. R. D. 

(C^IHINAI. APPELLATE JUBISDimON.] 
Appeaii No. 72 of 190 L 
Rampxni, J* Abalu Das anB otheha, 
Gupta, J. Appellants, 

1901. V. 

16, April. JThs Empress, Respondent. 

PemlCodeiActJLV of mo\ secs, 800, 
Mmp, (i), 50A 30i--MUrder — Ctdpahle homi- 
cide not amounting to murder — Provocation, 
grave and sudden — Provocation, continuing 
to mjtmnoe feelings. 

Where the accused found a man entei'ing 
his house at night at the invitation of 
his wife with whom that man had 
criminal •intimacy and being emaged, 
caught hold of him and toot him outside the 
house to some distance and there assaulted 
him 80 severely that he subsequently died of 
the injuries received ; 

Held — 2^hit ike circumstances under 
which the decerned was found in the house 
of the amtsed on <he night of the crime 
were mfficient to came gmve and sudden 
ptpvoeation to the accused and his relations. 

That the provocation was of a nature 
that toouM continue to influence the f4eh 
ings of the accused for a coh$td4rcthU 
period after the decea^ 
the house in the comptmy of mfs of 
the accused, * V 

This was an appeal prefeired on the 
8th of February 1901^ agairist the con- 
viction and sentence passed upon the 


by the Seissinh of Bttngpdr 
<m the Sth of Jantaa^ 1901. 

The facts of the ease Will Appear frotn 
the judgment 

Pabu JyOti Pmsad Sarbadhikari for 
the Appellant 

Mr. Gordon Leith for the Crown., 

^ The Judgment of the Court was as 
follows 

The three accused In this case, Abalu 
Das, Santiram Das and Sakalu Das, have 
been tried by the Sessions Judge of 
Rungpur with the aid of assessors, con- 
victed of murder under sec. 302, 1. P. 0^, 
and sentenced tg •transportation for life* 

The facts ol the case are as follows 
The deceased, Hur Singh, and his mother, 
Dalai, lived in the hari of the accused 
Abalu ; but it was discovered that 
Hpr Singh had Contracted an intimacy 
with Dakya, the wife of the accused 
Abalu, and so Hur Singh and bis mother 
were turned out and went and lived 
elsewhere. Then, pxt the nigKt of the 
2l8tof May last, Hur Singbt the in 
vitation of Lakya^ went to the bari oi 
the accused and the woman took him 
inside.: whereufxm , Abalu, Sakalo, , his 
brother, and Santiram, bis uncle, seized 
him, carried him off to some distmij^ 
broke both his arms and one of his 
tl^ust A stlok np ^ his tectum and left 
hi^x iix the open ncft very far from hie bari. 
w%ero %^ was found neat morning, iur^ 
location was then given to thA^Ol^r 
at]|l he was tsheu to the hos|^tiid ^ 
he| ihed on the 24th of May'^i^ 

' '^hm ill . 'bo direot : titiheahi 
faips ; but they nf^ear to be ! 
luled by the dying . 





AEitu Das v Thb Emir^, / . 

d 000 ased, who made fchr^ {}) 

to the persons who firet found iii% (ii) 
to the Inspector of Pojiee, and ^iii) to 
the Fouzdari Ahilkar or Magistrate at 
Cooch Behar. In the drat of these state- 
ments he said he had gon^ to a place 
to the west of his house to ease himself 
when he was caught by the accused and 
treated in the manner above described.^ 
But in bis subsequent btatements he adr 
mitted fully that he bad gone to the 
bari of the accused at the invitation of 
Lakya, because he was carrying on an 
intrigue with her. The night was dark 
but there was no difficulty as to the 
identity of the accua^) because the 
deceased had lived in the same bat^i with 
them and was able to identify by* 

^ their voices. We think there is no doubt 
aa to the veracity of the second and 
third statements of the deoeasedt and 
there is ample corroboration of these 
declarations in the surrounding oircum^ 
stances, the evidence of previous intimacy 
between the deceased and Lakya, and 
the * very serious injuries on bis body 
which ultimately caused his death. 

The learned Judge, disagfeeing with the 
assessors, has found the accused ^ilty 
of murder and there ifi UQ., doubt ground 
for coming to this conclusion. We, how- 
ever, consider that we may tidc^ a more 
l^ient view of the case and alter the ctm^ 
viotiiHi from one for mutder ; ^der* 8ep< 
30$, 1 P. C., to one for ehljmlile 
jnuotyde not amounting to murder under 
304, 1. P. C. Our reaseoe are these. ^ 
Ti^erBhis no doubt that the eiroumstaaces 
which the* deceased wee found in 
’ ^ the aoouBed on the ^fat 
oriroe sufficient to cause 
^ye .end sudden provocation to Abalu 


and his relatives. In our opmicm there 
u no doubt also that when the 
-Altered the bari of the accused 
so with an evil purpose ; and this 
have been the oonotusion at whhilt''^t 
accused arrived when the^ found him .at ' 
night within their bari in company with 
the wife of Abalu. 

Learned ooiinael for the Crown has . 
suggested that the aooused laid tut . 
ambush for deceased and that the' 
woman was made use of to decoy him 
into the house. *** We feel very doubtful, 
however, whether the woman could have 
been a party to such a design. It may 
be that the accused were watching the 
woman and lying in wait fimtl^ deceased, 
whom they knew to he the lover of 
Lakj« ; and that mi^ account fo:^ their 
B^iug^g on him as they did. Pint, 
however this tr^y be, id our opinion the 
provooaUon afforded by the . deceased did 
amount to grave and Sadden provocation 
within the meaning of exeeptibn (i) to 
see. 300, 1. P. C. The learned Judge does . . 
not aecept this plea, because the accused 
took the deceased to some little distahee ! 
before they murdered him. But we thit^ . . 
that the {wovocation was of a nature’ 

, that would continue indueuce the 
feelings of the accused for a conuderable 
period after the deceased was caught in 
the bari in the company of Lakya and 
for these reasons we are inclined to take 
a mermful view of the case uod to alter 
the conviction from one under sec. 303, 

I, P. C., to:,pne under sec. 304, 1. P. ip., 
which we accordingly do. Furttwr, 
reduce the tentences passed uj^ 
rafu Bas wad . Saksdu^ . Bas ,th,' 
impnsoamient fhr ten years ipi 
while we .reduce the 
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upon Abalu Das to one of rigorous impri- 
sonment for seven years. 

Convictions altered : 

H. P. (L Sentences reduced. 


CCemiNALREvisiONALJUMSDICTION.] 


liEv. No. 286 01.1901. 

' Sadau Ali and others, 
Ghosb, J. , Petitioners, 

TAYiiOn, J. ^ V. * 

1901. Abdul Karim and 

31, May. ^ thers. 

Opposite Party. 

Criminal Procedure Code {Act V of lS 98 )y 
secs. 145., 146 — ^^Subject-matter of dupvtc^^ 
meaning of — Wlieth&i* refers to irhole subject- 
matter or do cmiponent parts-- Mag istraif*^ 
jurisdiction of to m tke an order umlm* see, 
14^ in regard to some and an mder under 
sec, im in regard to the remaining plots— 
Separate and distinct subject-matter — Divi^ 
siihiUty of subject-matter — One proceeding in 
regard to several plots-- 1 n^egnhxritg— Pre- 
judice. 


The ejcpiissioti ^^subject-matter of dis- 
pute” used in sees, 1^5 and IJjQ^of the 
Code of Orunifial Procedure refers to the 
wlioh or to any component part or parts 
thereof If that component part is dis- 
tinct and Separable ft om the lesi^ it cannot 
rightly be held became a Magistrate 
cannot find possession of one of the com- 
ponent pjarts of th/e subject-matter in 
dispute with either party^ lie is hound to 
attach the whole^ although that component 
part is distinct and separable Jrom the 
rest 


, If the subject-matter in dispute is in- 
divisible and must be deaH with as a 
whole, it must be dealt with in such a way 
as to mahe, in regard to it, one order 
either under sec. 146 or see, IJfB of the 
Code, as the cit cumstances mag retjuire. 


Katras jHanniAH Coal Company v, 
Sib Kiuseta Daw A; Co, (1) explained and 
distinguished. 


Kakhal Dass Singu and another V. 
SiiKo Pershao Singh (2) refet*^'ed to, 

(Per Taylor. J.) -TlwLt in this case 
each separate plot may he regarded as a 
separate subject-matter of dispute and in 
that case, each separate plot might form 
a sepiarait, independent proceeding-, and 
the Joint trial in one proceeding of several 
such matters of disptute would at most 
amount to an irregularity, which in the 
absence of prejudice shewn, would not 
Vitiate the enquiry. 

IsWAU ChUNDER ClIOWDHRY V, kUBlOA 
Churn Majumdar (3) relied u]ion. 

This was a rule issued on the 28th of 
March 1901, against the order of Babu 
Frasanim Kumar^ Das Gupta, Deputy 
Magistrate of Ciiittagong, dated the 8th 
of December 1900, an application for 
a reference of which order to the High 
Court for revision was rejepted by H. E. 
Bansom, Esq , Sessions J udge of Chitta- 
gong, on the 9th of February 1901, 

4'he facts of the case material to this 
report will appear from the Judgment of 
Ghose, J. 

Moulvi Syed Sfuamsul Huda for the 
Petitioners. 

Mr* Qaspersz, with him Moulvi Serojul 
dslam, for the Opposite P^rty. 


The Judgments of thn Ooui^ were as 
follows :~ 

Ghose, J.-^The sql^ect^iDfil^tter of thH 
Jrulo is all order passed by the C^Opiity 
*' Magiateftlie of Ghitt^tmig ttindor mc . l46, 
' aa also qnd«r seo. 140, C. Cr. P. 

(1) I. L. K, 22 Oftl. 227 (18®4).' , 

(2) Styr. B. Cr. 7« (167S). 

(8) C C. V7. N. 644 (1001). 



Vou V .] 


tflE OAIiCOTA WEEKL? NOTES 711 


Sadab All V . Abdul Kabim., 

It appears that a proceeding imder 
see, 145 was iusti toted in regard to six 
plots of lands, four of these ' plots being 
paddy lands marked by disiiuguishuble 
boundaries, while the other two plots 
were not so distinguishable from the 
rest. The Deputy Magistrate of 
opinion, upon the evidence taken in the 
case, that one of tho two parties before 
us was in de facto possession of the fou^ 
plots in question ; but he was unable to 
find who was in possession of tho other 
two plots, and he adcordingly directed 
that*the first party with whom possession 
was found in regard to the four plots of 
land should bo confirmed in possession 
thereof, and an order ot Attachment under 
sec. 140 should be made iu regard to the 
other two plots. 

The oojitention of the. second part 3 % 
who are the Pctitiouei^ before us, is that 
being tihable to find either party in 
possession of the whole of the subject- 
matter, it was the duty of thef Deputy 
Magistrate to make an order under soc. 
146, C. Cr. P., attaching the whole of 
the lands in dispute between the parties. 
The contention shortly is that in a case 
like this, if a Magistrate cannot find 
possession with either of the two parties 
as regards any, however small, portion of 
the subject-matter of dispute, thjngh* he 
may find one of them in possessions of 
the rest, he Is bound to put the whole of 
the subject matter under aitabhnientin 
accordance with the provisions of sec. lifi 
of the Code. Sec. 146 of the Code uses 
tho expression “ subject-miStter of dis- 
pute,” and so does the following sec. 146 ] 
that the ‘‘subject-matter” mentioped iti 
the iat,ter section must refer to the same 
Sub|eQt- matter as is stated ip sec. 145. 


And, basing his arguments upon the use 
of the expression ^sUbject-mattUr in 
both the sections, it has been contended 
by the learned vakil for the Petitioners 
that the Deputy Magistrate was bound, 
when he was unable to find possession 
wdth either party in regard to two of the 
plots comprised in the subject-matter of 
dispute, to have attached the whole of 
it under sec. 14<>. Jp support of this 
contSntion, lie has relied upon the case 
oi^hatnt^ Jher^iah Coal Company v. Hib 
Krhhta Daw <(' Co, { I ). The facts of that 
case, however, are sut^stantially difiereut 
front ths facts with which we are con- 
cerned in tlie present case. There the 
dispute was iu regard to certain ooUieries,, 
and it appeared that tho*first party were 
in possession of tlis huildings which con- 
tained the oihee where the business of 
,tlio coJlieries was tiau$aoted, and where 
all the casli liooks and jiapers of the 
busiaess were kept, and that tlie second 
party had, duri»ig a period of about 14 
days prior to the oonjiueiicement of the 
proceedings, succeeded ia obtaining po8- 
sesiioTi of tl »0 pits, wharves, tramways, ^ 
etc., of the colliery by what the Court 
considered to be a bigh-liauded and 
improper scheme. The Kagistrate, con- 
sidering himself bound to find who was 
in actual possession aC the date of tho 
commenoeinont of the proceedings (this 
was, 1 may here mention, the Srd Sep- 
tember) passed an order in favour of the 
second party affirming him in, or rather 
giving him, possession *of the whole of 
the collieries including the buildings of 
which tho other party was midotibtedly 
in possession. And it was held by this 
Court that suoii an order was bad and 

(1) I.I,. h. 8gCol.2«T«8»4)4 ^ 
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that, as the second party was uzid0id?|^|y ; 
not in possession of the 
property in dispute and the f ffept 
order was to place that party in 
sion of the portion that , wae|||ii the 
possession of the fimt {surtyi thi proper 
order to make under each circuqaetahoes 
was one under seo^ 146 attaching the 
whole of the property. In the course of 
the judgment EKi: ^mer Petherapi, the 
then Chief Justice of this Court, made 
the following obseiyations u{>on which 
the whole of the argument of the Peti- 
tkmers seems to be founded. After 
Unerring to the circumstances of the case, 
he said: — 

> ‘‘ But however this may be, we think 
it is clear upon the evidence ^f the 
second party themselves that they were 
not in possession of the subject-matter 
in dispute on the 3rd of September, and 
that they never in fact got into posses* 
sion of an important part of it until they 
were actually put in possession of it by 
the final order of the Magistrate made 
in this proceeding on the 1st of October, 
and it cannot be doubted that a Magis- 
trate under this section has no power to 
place either party in possession Of the 
subject-matter in dispute, or any part of 
it, but only^ to find who is in possession 
of it as a wboH and, if that is impossible, 
to make an order under sec. 146.” 

These observations must be read by 
the light of the facts of the particular 
case, and they tbutd not be read as dupli- 
cable to a case where the component 
parts of the subject-matter of dispute 
are quite divisible from ekcb otber^ and 
where it is quite possible to make an 
order confirming the possession of one 
of the parties in rdfeard to some of those 


V parts, and, in the event of its being 
lound that other parts are not in the 
possei^ion of either party, to make an 
order for attachment of those parts. 

In the case to which reference has 
been made, the subject-matter in dispute 
was not divisible and bad to be dealt 
with as a whole, and could not be dealt 
^ with in parts ; and it seems to me that 
the observations of the learned Chief 
Justice in the case could hardly have 
any application to the case now before 
us. 

Keferring then to the language of secs. 

145 and 146, it seems to me that, while 
the seotiotis speak of the subject-matter 
in dispute, that subject-matter may be 
readL^^as refcTting to the whole or to any 
oompdnent part or parts thereof. , If 
that component part is distinct and 
separable from tlfC rest, it cannot rightly 
be held that, because the Magistrate ^ 
cannot find possession of one Ct the 
component parts of the subjeot-^tter 
in dispute with either party, he is bound 
to attach the whole, although that com- 
ponent part is distinct and separable from 
the rest. Otherwise it seems to me, a 
j^eat deal of injustice might bo done 
p 0 a party who may be found to hm * in 
undoubted possession of , tho other com- 
Ipbnent parts of the subjeci-mattei^. If 
In such a case an drder foif attaoh- 
meht be made in regard to the whole 
Wbject-matter, that party sbbuld have 
.^institute a civil suit for declaration 
|of title and ^1^ lor recoveiy of 
J^ion, not 'only of the portion iu j ^- 
maid to which the Magistrate 1% un- 
iable to find possession l 
Iparty, but also in regard to tbsA 
AOf the property in regard to iirhiOb| Oh 
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tii« dftlle «l MftifiatVAto'B order |te is 
found to tM iti ponwuu&n, tlnfo giving 
to hie dp^pOU^t RQ undoubted advantage 
over hjtt, 1 Ho doubt, i* the subjeot- 
toatter in dispute is indivisible, and 
moat be detdt with ae e whole, as it 
WM in the case referred to, it must be 
dealt with in suoh a way as to make, in 
regard to it, one order either nndei sec. 
145 or see. 146 of the Ciode as the cir- 
euttutanoes may be. 

In tfafo conneotlOn, another oonsidei 
atlon anpes. Supposing that there are 
‘different plots of land involved in the 
proceedings, and the Magistrate finds 
poese^ion as to some #of the plot with 
one party, and as to the Other plots, with 
the other pvt;^, is he bound iO tuake an 
order under sec. 146 of tire Code attach- 
ing all the plots? I hardly think this 
position could be ifluintaiined, because 
that section says that i| tire Magistrate 
js unable to find possessinit Witit, either 
party as to the subj^rieaetiw in dsipute, 
he is hound to attach it. If he Ends 
possession m regard to thte diUBNient 
plots, with one or otirer S* pSSrSjUe, 
as indicated, it would, 1 tbi% hd gtmin* 
fog^ltie language of iS»cs. lift and 146 
to hn^ that the Magistrate Is ,hound to 
atiMilt the whole of the sah|«et^tter 
in ( d |i i pnt**i and cannot afiibmr fbS j^dbssa 
# 11 # ^ the two parties, fo aoeit^auce 
I)!# Ending. If am oit#f '‘under 
*»».H4li’ may rightly he m»4^eldnaiing 
the ^tyinwainti of one party in ?agaed to 
aSUMl ^ tits plots, and aiEnaing jpoesea- 
Hen nf ^e other patty in regard to the 
teti^ Us follows that an o«d«f mSy be 
awe d# Under sso. 146 of tire Code alttwh* 
i^itue portion of the property, if that 
puM til dearly distlngtdShahle ftom 


the mat of tire 'SUS>I^% 'H 

erats flnde tiiat neitbee pattjjr Imn ' idtfwn 

possession in regard to that portifoy. 

I may also in this eonnSetibn ssihir 
to the case of JXaHal Dtm Atn&h and 
anotfor v. 8^o PersAoti Sinffh (3) 
which was a case under the old Code of 
Critninal Procedure, The facts of that 
case were somewhat different, but the 
ordei^ that was made iu’that case, which 
was affirmed by this Goiut, is rather in 
support hf the view which I have ex- 
pressed. 

Upon these grounds I am of opinion 
that the Magistrate has not exceeded his 
3 arisdiction in making the order ihat he 
has mode. The result is that this rule 
ma|t be discharged. 

TAtwra, J,— I w&rld only add two or 
three words. I agree entirely in What 
'has fallen from my learned brother tifot 
in the present case, eaoh separate plot 
may he regarded’ as a Separate Suhieot- 
matter of dispute. If that is sO, each 
separate plot might form a sepsitttf^t 
independent proceeding. The joint 
in one proceeding of several such ui{Sih^ 
of dispute would be at most an irruj^’ 
iarity and, on the authority of tiliO rSeept 
case of liwar Chmder v. 

Ambica Chum Mesjvmfiar jf3),'‘whuid hot 
vitiate the inquiry. U timfffMMRt folflSv 
it is not shown tikSit tfot 
been in any way hi 

distiiai^i^ ** ‘ , 

Or. 78(1676). 

».844(im)i 
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Cmtract Act {IX of WS!)^ tec.^SO-^Gam- 
Um§ xmd imgcnng<iontr<ict-~-SuitJpr vaiiic 
received in ** difference ** on rice. 


Kong Ybb liOBis 
k Co., Defendante, 
Appellante, 

V, 

Lowjkb Nai^jbk, 
Plaintiff, 
Bespondent. 


There is no diffetence between the esc- 
pressione gaming <md wagering m need 
in the English Statute and “ hy way of 
wager in sec. SO of the Contract Act. 


Two parties may* enter into a /07wa^ 
contract for the sale and purchase of goods 
ae a given price and for their delivery orf 
a given time. But if the circumstances 
are such as to warrant the legal infermee 
that they^neves^ intended any actual trans- 
fer of goods at all, but only to pay ot* 
receive money between one another accord- 
ing as the market price of tlie goods should 
vary from the eonirml price at the given 
time, that is not a cmmereial tramacii^n, 
fm a wager on ihs rise and fall of iJie 
market 

UiftTSBBit Sxoob; Exobakqi, Lv. v. 

(1) «^i^pr9ved, 

^ AD » deoi 0 i<nt 

of Uko Bfe<i*dw of Bingoon in aq Aotion 
IffOQi^bt by tbo B^^ndent orderiiQg tbAt 
tbe AppoliMiii sbonld pay to the Beipoad*- 
eat th« ima> (d Ba, l,23,d2S in* 
tereat At 6 per otat. » /' 

The Aotion bifMtght by tho AfaoT«> 
named Lowjee Banjee who twdaa nhdtt 
il) UR.a899)A{.p,C<»,ie8. 


yBBKW Nonas. (VOA. V. 

th« name of Bobart Sutherland & Co, 
againat the Oefen^Anta who trade aa Kong 
Yee it two promiaaory 

notes, U»e Defrindabta being Wong Kaim 
Chiew <Defende»t No, 1), Wong Kidn 
Choay and Kottg Wain. The promieaory 
notes, botb dated 11th Septewber 1899, 
were for Bs, 1,27,820 and Re, 6,198, of 
which the former wae aliped to have 
been given for diderenoes upon rioe tran- 
^sAotions, and the latter for brokerage. 
The defence was that the notes were not 
signed by anyone who waa authorized 
to bind the firm and that they were 
given for wagering transaotiona and there- 
fore could not be enforced. 

The notes were in the following 
terms — “ on ddhUand we, the Undersigned 
Kong Yee Lone & Oo., promise to pey 
to Messrs. Robert Sutherland & Co. or 
order the sum of rupees one lac twenty- 
seven thousand eij'bt hundred and twenty 
only for value received in difiTerence on 
rioe. 



(Sd,) Kowd iTkB Lokb &Co, (in Bogltab); 


JX^pte. Tfie truulai^B Of ^e above 
Chinese ehaiaci^ra Kwottg Sh|ip L^ng." 

Hie second note exactly ^ iHid^Umo 
t^WB was for ^‘veltte receivi^ In broker- 

4*-” • 

I The contraOta bhhweoa %e jN^rties trere 

|jTiiSW« into two dawsea^. Th^ yrem , 

distinguidiaiile bo ‘theiir fa«j^ j^y wf^ ; 

hrsf ealled ilie oipHOb dh<>«4 lu fimt : 

iltoa of aot^tniota the sdl^^ hjiid ^ ( 

vpiitm to 4divev rioe Tro^ !' 

idlhi specified therdn 

JDefendwts’ nd0 ir« . 

fwooudtdsae of oohi^i^ 

jto the seller and tite pefendhihW tdll 




716 


Yoh. Y.] TBB QAUmtA WJflfiW irODBa 


Kong Yita Lomi <b (3o. v, t0WJ»| 
alone was mentioiMj^/ 
mill was 4 #in#4l <«»® pp^ iol 
out ooljr 30,000 liagG anili>ntb. Their 
capital was also smali, beiQ|B; Axed bj 
the partnership deed at a trifle more than 
a lac of rupees. 

The second class of contracts were for 
the sale bj the l>|{eadantB to the Plain'- 
tiff of 23,600 bags of rioe from the De-a* 
fendants’ mill. AU these were doly 
fulfilled hf delirety and payment. 

The first dess of contracts dealt with 
about 1,09,000 bags at various prices 
aggregating upwards of 5 crorps of rapees 
and were some of them contracts for 
sale of rice by Defendants .ito Plaintifl, 
and some contracts for sale by Plaintiff 
to Defendants. Not a single bag under 
this class was delivered, and the flint 
promissory-note m suit was for the difbr* 
ence in price of these l^tgs of nee. 

The Judgment of the Recorder of 
Rangoon was as follows 

The Plaintiff in this case is a broker 
and also a dealer in rice. During the 
year 1899 he had dealings wid) the De- 
fendants who are rice-millers and bought 
rice to a very latge extent from them. 
Some of the rioe he too^ detfvdrj of 
paid for. In other oas^ he resold the 
dee to the millers. ' According to his 
evidence these transactions wets eatlied 
out on behalf of the Defendi^th h^ one 
Kslm Cflilew who has abspondsd. On &e 
11th of September the Defendants*' firm 
owed the Plaintiff a sum of Be. 1*97,820 
for “ difflsrenoeit” s«d £aha Cblew gave 
the Plaintiff a promissory dbte, Sbdhihit A 
bxt this amotlBt for value received fa dif-* 
on rice.’* He idso gave him another 
promissory note for Bs. 6,198-1 “for value 
reOeived in brokerage." Subsequently the 


Piaiatiff re^vsd two hiUlta,^%ii| De- 
feudants Wo Hoolht 
for Ifs. 10,600. He cdlocfeed tbili inm^ 
and alter giving the Defendants otedfit 
for it sues for the balance Bs. 1,23^826*12. 

It is not disputed that the second 
word in the Chinese signature on the 
missor/ note does not read “Yee.” Srpa 
witnesses say that part of it reads '^sii^^ * 
others that it is unintelligilde. 

The De|endants* case is first that tha 
bnsiness cl the firm was carried on i ly 
one Pock Chan until he became ill 
towards the end pf 1898 and that mdbsC* 
queatly it was carried pn by onf Cheng 
Wa. X have no doubt however afoer Hr. 
Mack’a evidence ^at thh huainesa vraS 
carried on by Kaieq Chiew and thetif ia^ 
one very significant fact in support 
this, namely, that* the Defendants have 
not been able to eaU any independent 
evidence io show tlbiat at the time of the 
foammotions between Plaintiff and Defe^- 
ants’ firm tihe business was carried on 
Chang Wa. But it is not disputed 
Kaim 'Chiew was a member of the Defnl^j 
ants’ firm, and as a member of the.^ miM| 
he would he entitled to carry on haHhiiflf ‘ 
On its hebalf>,aad no private arrangemSiit'^ 
between the partners 'not communicated ‘ 
to the Plaintiff would bind him. I hold 
then that BLaim Chiew did carry mi the ' 
hnsiness m the Defendants' firm and had ^ 
powm to bit^ it by the notes in dfoj^UtA , 
. Then the Defen^nts’ case further Is 
that ihe notes were not signed in euHi 
a maainer se to bind the firm, And 
dance has been given to Uhow that hlam 
bwaowing tfiooey from thie firm 
If. At the ptornUnmy notso vtoaui m(|^' 
by three tdt the partners and the 
mark of the fiirm*afifixed. But Chimg 
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Kong Ybb Lonb & Oo. n. Lowjsb NApBa. 

oontr&ots in:.^''-' < of " tbe ' 4*<'^ 
did Bot ^ mark, li Iim; 

also been aigned c^ the authority of 
JCfTii! V. MvrUm (2) where the signature 
“ dohn 4^ po» instead of “ John 

l^iuton “ the true Style of the partner' 
smp was held not to hind the firih, that 
' ajj^the second word in the signature is 
ndi; “Yee”. the*. iDefendants ar§ .not 
h^nd« Other authorities were referred 
hey' to the same '^oti Sfe^hwt ■^. 
J^ndtd$ '■ (8)» Faitk‘ V, Jj^^ehitond (4), 
4Jei«r<|(w ▼. JDane (8), and Torhhire 
^vikmg Co. Vi Beatt/on {d). 

I do,|tpt consider however that these 
authorities .' oan apply in such a case as 
'^is vthere the signature is in a language 
^i^nkopwn to the person taking the doon- 
i^ent puip^orting to bind the firm- ^,It is 
Afferent in England where the signaturcr 
.i§ in a language known to both parties, 
it would be impossible tp carry on bnsi- 
hess ip siinh a tow;n as Rangoon if it vii» 


to sign the najpe |id the firm. It would 
open we 4ofl# In ficaud of the graveat 
obaracter to hoMl otherwise, 

Then it was argued on behalf of the 
Defendants that the tranaaotions were 
gambling teansaotions and were to the 
knowledge of the Plaintiff fraudulent as 
against their firm. As to this last ohafge 
jbhere is np evidence whatever. The 
question as to gambling ia settled by Th« 
Univertal Stoci Exehatkge, Bd. v. Straokon 
(1). That was a caM (Mt baigain 
sale of stook. Gave, J., in summing ^ 
said: — “A man goes to a broker and 
directs him to buy and sell eo much 
stock as the egsp may be. That may 
be in the eye of the' purohaaer a gam* 
bling transaction or it may not. If he 
means to invest his money in the pur. 
chase of the stock which he orders to be 
bought that undoubtedly is a perfectly 
legitimate and real business transao- 
tion. If he does not mean to take up 
his 8to<&, if be means to sell agMn before 


necessary for a pprson tf^ng a dooument 
purporting fn bUfighed by a partner in 
the naipe (ff, the h>in to satlk^ .himaelf 
that iha', oojrnectly; 

day in . numBantllp, oSfipes iu; (^inesc, 
'Plciegah,' iTamih'.-, 
^ ' oi^pr 

’ ifo^ at _ all '■je'venbi,'; 

'bWito;' who 'edaid'';, 
;th*^ iirhfthor th» laginaturw wetjs 
oerr^.^ 'The .in every. ca8e''''i^fc;j’^ 

• (2) ««iai4-Wi8W<184f)v, T'., 

' (8) 6 Hnri. tod bior. 6l2 iidtoV v: 
<4) 11 A. and B. 889 (1840), 

(6) 18 C. B. 278 (1882). 

(8) L. U. 6 C. D, 109 (1880). 


the settling duy thrives, t^t may be 
a gambling transaction so fto aa he is 
conoemed, but it is not necessarily a 
gambling transaction so ftp: aS the broker 
is «' ooncemed ; and in, order to he a 
gambling transaoilon such ap the law 
points at, it most he a gambling toano 
saction M the inteniJon ol both the 
parties to it...... notwithstanding these 

nstemdble terms br^ess, i|fa» ^era 
a ssoiaet nnderslebding that Ibe gtoeb 
jgmoid never he dealt with 9’'' Tins 
(|apit|ning up ^was held to be peiffeeliiy 

I The question thou is tbe)>^ e 

^ommott intention to wegmr.*' I- dg nnt 
see how I can so hold having ragmfd to 
(1) L. B, (1806) App Csa lOA 
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KoNa Ybb Lonb & Co. v. Xiowjbb ITawbb. 
the fact that );iee ««a 
Btaooee deliTer^d M pflkW *tw. Itt 
case I have joa^ »^ert«4 to fund h> /# «<e 
Gieve (7) thete iMTer vAA any tea«Mrf« 
of atook at all. In my o|»lnjon the 
Plaintiff is entitled to succeed and tbewe 
will be a decree for the anconnt olaimod 
with interest from date of deoree at 6 
per cent, with costs, 

Jffr. Arthur Cohen, X'. C„ and 
tTomea Fox for the’4ppellanta oontended, 
ontioising the evidence, that ^ Bc- 
cordev was wrong in bolding that Wong 
Kum Chiew, the 1st Defendant (who had 
disappeared from Bangoon on or about 
3l8t October 1899, tba jdete the aotioa 
was oommenoed, fRhd had, not been since 
heard of), was the managing partner of 
Defmadants’ firm or had authority to bind 
that firm. That there was no evidence 
that the signature to**the promissory 
notes was eithm' that of the firm, or such 
as they were m the habit of using. 

That the so-mdled contracts for the dif* 
ferences were ganainji tuid wagering tran- 
sactions i that there was no consideraition 
for the small n<lte •, and that they cotdd not 
be sned on o^ enfcuiced in taw. Sec. 3Q ot 
the Indian Contract 4ot w& noticed and 
Thfi Univertal Stock Mochange, Zd. v. 
iSrtenchan (1) and Bx-pofrtc fl'few (7) were 
ootnmented on. f 

U*. Dmokmrit and 4fr. for 

the Bcf^dent in addition to coipmhntr 
ing on oases contended that the 

tranmotions were l^;al and hindingi and 
Wesg Kaim Ohiew had ample enthority 
to bind the Dc£midant|’ firm. They re- 
ferred to V. MartAaU (8).' It wee 

(l) L. R. (1896) App. Cm. 166 

(7) L. E. (1899) 1 Q. B. 794. 

(8) 11 Bsoh 166 ftt p. 176 (1666) 


TIT 


submits 4h«t idle |ii4ian ^tyxiil^cd 
was narrower then 'the |!ng|ljWh JMt Wee 
sec. 30. It did nnt eontidn 

V. OtUgng (9) j secs t7 and 

Indian Begistration Aot. 

Qohm rejilied. 

Their LoubsBtrs* JtrooifBMT was delh 
vered by 

Lord HoBSODSB.t— The Bespondent in 
this appeal, who is Plaintiff in the nr|U 
gintd suit! sned the Defendants no? 
Appellants in the Court of the Beeqnlei’ 
of Bangoon for the recovery of ten^mj 
secured by two promissory notes, The 
Plaintiff is a rice trader carrying pn 
bnsiness under the fim) of Bobert Sntbe#* 
land A Oo. in Bangoffis. The Defondanbi 
carry* on business with other persofw 
under the firm of Kong Yee Lone as Bice 
Millers, Ceneral Mern^wnts and Commis- 
sion Agents, 

The notes sued on are in the form 
following :-n- , 

” Saugwm, llih Stgtmibtr t$B9, 

“Es 1,67,8*0. ( 

" On aerunfi wa the andeiwigned Kci^ Vhc 
Lone ft Co., praplM to pay to Memuv. |tci*l9t < 
Sutheriand ft Co, pr order ^e aunt of rupee# one, 
lae twenty-eeventathouBamd and eight hundred 
twenty only for value reoalvad in dUleiwua 
on rim. 

'* Signed in Chineae tiiaractw. 

» (Sd.) Eoho Ybs Lohb at Co, (in Bttgibhh 
“ iVeft.— The teanaiatimi of the above Chinwe 
eharaoter ia— •' ' Kwono Sam Loakc.' ’* 

*' Mongoon, anth i8B9, 

«Ea. 6,l98.1-0. 

"On demand we, the cndwuigned KpCff Yd* 
Lone ft Co., pronuae t<| pay to Meaara. hobet* 
Sutherland ft Co. or order the eum of rupeea five 
thooaand ime hundred and uinetw^jAt aad tiaua 
one only for vahfp remnved in 

'^€Ugned in Chinese CUi^ter* 

" (Sd.) Kone Yss k Co, Btt BiMh 
'* Arom.-,-'The tranalation of the ah««e CuassC 
character is—" ' Ewnse SRir lAuaih' 

(9) L. B (1806) Apl?r Oae. 8l8 # p, ^ 
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Kong Yee Lone & Co. v. Lowjee Nanjee, 

The Defendants pleaded that the Indian Act ^ Theit Lprdships are 
character signed to the notes indicates tp ^^oeiye the disttootion. Ta^o parties 


not their firm but somebody or some- 
thing else ; and further that the dealhigs 
on which the notes aVe founded were 
efifected between the ^Plaintiffs and one 
Kaim Chiew w^ho, though a partner, was 
not the manager of. the firm and had no 
authority to bind it. large part of the ^ 
controversy in the Court below eahd at 
this Bar related to these two defences. 

m * 

Their Lordships will not discuss them 
further now. One turns on the niceties 
of Chinese handwriting ; and the other 
on a variety of circumstances adduced 
to show the position of Kaim Chiew in 
the Defendants^ firm. Both have been 
ruled by the learned Recorder in favour 
of the Plaintiff, and at the close of the 
argument their Lordships were clear that 
the evidence fully jifstifiod his rulings. 

A more serious objection to the Plain- 
tiff’s suit is that the consideration for 
which t6e promissory notes were given 
was a gambling transaction. The law 
applicable to the case is the* Indian 
Contract Act which enacts as follows : — 

*‘30, Agreements by w^y of wi^cr are 
void ; and no suit shall be brought for 
recovering anything alleged to be won 
on any wager, «or entrusted to any per- 
son to abide the result of any game or 
other uncertain evjcnt on which any 
wager is made.” , : , 

This is substantially a transfusion of 
English law into the Indian statute book. 
Mr. Danck worts urged that there is a 
difference between the ^^pression 
ing and wagering ” used in the English 
Statute and in the earlier Indian Aot, « 
XXI of 18-18, and the expression “by 
way of wager’' used in the present 


may enter into a formal contract for the 
sale and purchase of goods at a given 
price, and for their delivery at a given 
time. But if the oircumstanceB are such 
as to warrant the legal inference that 
they never intended any actual transfer 
of goods at all, but only to pay or receive 
money between one another according « as 
the market price of the goods should 
vary from the contract price at the given 
time, that is not a commercial transac- 
tion, but a wager on the rise or fall of 
the market. The question is of which 
nature were the« dealings which formed 
the consideration, for tlie notes sued on. 
Were they for genuine purchases of rice 
or only for payment of money by one or 
the other according the changes and 
chances of the tff&rket ^ 

The coutracts by which the Plaintiff 
purports to buy rice from the Defendants 
are broadly divisible into two classes. 
They are distinguishable on their face 
by what is called the option clause. In 
one class of contracts, shown in Exhibits 
D12 to D20, the seller has an option 
to deliver rice*^ from a number of speci- 
fied mills, among which that of the 
Defendants is not included, lb the 
other ‘Class, shown in Exhibits D to Dll, 
the only mill specified is that of the 
Defendants* In fact this <^iass 

leaves no option to the seller, the 
expression used In and appropriate to 
the first cIass is retained in the class 
where only the , Defendants* mill is 
specified^* ^ 

The Defendants* mill is a small one, 
capable, as the Plaintiff" states,* of pitting 
out 30,000 bags in a month* Their 
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partnership capital, too, is small, being 
fixed by their deed at a trifle more' than 
a lac of rupees. 

In the year 1899, by 14 contracts 
ranging in time from January to the end 
of August, the Plaintiff bought from the 
Defendants 22,250 bags of rice. All 
these contracts, which are set out in the 
record and are conveniently tabulated 
in the case lodged for this appeal, are 
contracts of the second class, vh., for rice 
from the Defendants^ mill. All were 
duly fulfilled by delivery and payment. 

Contracts of the first class are very 
different both in their character and in 
the treatment of. them, A)y the parties. 
The Plaintiff’s clerk, Sitaram, produced 
an account (Exhibit T, Rec. p. 106) 
showing the dealings which took place 
** between the parties from January 1898 
to August 1899. They are very large, 
considerably exceeding half a million of 
bags. The witness was asked to mark 
the items for which the rice had been 
delivered. The items so marked (see 
Exhibit I. 1) consist of the 22,250 bags 
which fell under the contracts mentioned 
as of the second class, and 5,000 more 
which are the subject of other contracts 
made subsequently to the date of the 
promissory notes. It does not appear 
by the record whether those 5,00i) bags 
were bought under the first or the second 
class of contract. * 

There difficulty in applying 

Sitaram’s oral evidence to Exhibit I, 
because the exhibit relate% to a wider 
range of , dealings than those under dis* 
cussion. The oral evidence is to the 
following effect 

** Out 0f 193,250 bags sold to Plaintiff 27,250 
were delivered. 


WEEKLY NOTES. 


Of the amount in Exhibit I put down , aw 
bought by Oefendanta from Plaintiff, Ic, 
2,58,000 bags none at all were delivered* Those 
were re-f#aleii for differenoea. On the 28th June 
whoever acted for Defendants began a very, 
heavy speoulatit)n. On that clay Defendants 
sold to the Plaintiff 80^000 bags, on the 5th 
July 30,000, on the lOth July 10,000, on 16th 
30,000, on 18th 15,000, 24 th 30,000 for delivery 
Aughst — October. 

“On 5tU August Defendants bought 62,000 
and 94,000, bags. On 7tb August 20,000 ; on 
21st Ai^ust Plaintiff purchased 20,000 bags, 

“ Exhibit A was given for differences on these 
salesj^’ % 

Whether the differences wore for the 
sales in August alone or for those in 
June and July also, is not clear, and 
there is a slight discrepancy in the 
figures. But that does not substantially 
affect the result of the witnesses accounts 
and statements, whteh is clear enough. 
Out of the half million or more bags 
represented iu Exhibit f, there were deli- 
vered prior to the date of the promissory 
notes 22,250 bags, every one of which 
was sold under the second cIhs% of con- 
tract. As to the other 6,000 delivered 
it is not shown that they were under the ' 
first class. For all that appears there 
has not been delivery of a single beg 
under the first class. During seven . 
weeks in June, July and August 1889 
were made the contracts on ^which the 
notes in suit are founded. They are the 
last seven items in Exhibit I. They ap- 
pear to be for 1,99,000 bags at various 
prices aggregating upwards of 6 crores 
of rupees. The latest delivery was to 
be on the 7tb October. 

Now the output of the firm it^ielf 
would not Ij^e much over 60,000 bag^i 
during the currency of the contracts j 
and they had dealings with other ^teons 
besides the Plaintiff, , The capital of the 
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firm a« gtate^ was a trite more than a 
lao of rupees. The cost of the goods 
would be that amount multiplied five 
hundred fold. It is possible for traders 
to contemplate transactions so far beyond 
their basis of tradg. but it is very unlike- 
ly. In point of fact they never ^com- 
pleted nor were they called on to com- 
plete any one of the ostensible transao-^ 
tions. The rational inference ,ia. that 
neither patty ever intended completion. 
When the two classes of cSntracts are 
compared ; the one class suitable- to 
traders sucb as the Defendants and ful- 
filled by them, the other extravagantly 
large and left without any attempt at 
fulfilment; the rational inference is 
strengthened into a moral oerV>.mty. 
Their Lordships tliink that from these 
data it is unreasonable to draw any other 
conclusion than that the description 
which the larger promissory note gives 
of the consideration for it is the correct 
one. It is for “ difference on rice ; ” not, 
as now contended, for the price of rice 
resold by the Plaintiff to the .Defend- 

The judgment of the learned Recorder 
does not dwell on the above considera- 
tions. He quotes the judgment of Mr. 
Justice C&ve in, the case of The Vnivtreal 
Stock Exehmge, Xd. v. Straehm (1), which, 
as their Lordships l»y» 

law very clearly. He then asks whether 

there was ifl this base a common inten- 
tion to wager ; and he adds ' I do no^ 
see how ! os» so bold, haVing regard to 
the fact that the tide was in certain ii^ 
Stances delivered aftd paid dor.” But Im 
does not observe that the inStatfbwi aB 
belong to the nslsss of contracts as i* 

in L. u. (laSo) App. OM.. 166 . 


whiSh it is reasonable to infer that they 

weid’^enihine ooiifer«ich» ^ 

delivery of gbodf , 

Their Lordships hold that the con- 
sideration of the notes sued bn was a 
number of wagering contracts within the 
meaning of the Indian Contract Act. 
They will humbly advise His Majesty 
80 to declare, and reversing the decree 
below to dismiss the suit with costs. 
The Plaintiff must also pay the costs of 
this appeal. 

Solicitors ; Meurs. BopgfMh and Dow- 
stM for the Appellants. • 

Solicitors : Bramal, Whitt and Sanders 
for the Respondent. 

Appeal allowed with costs, 

C. W. A. 

{OIVIL APPELLATE JURISDICTION.] 

* Appeal pboBT Appbllatb Dborbk 
No. 2117 op 1898. 

ISHAN Chandra 

Pbinsbp, J. Bobdhan, 

Hill, J. Plaintiff, Appellant, 

1901. <'• 

22, February. Ainuddin Mia and 
others, llespondents. 

Meme profits, suit for— Onus-Notice of 
vacating 

, In « mit for mesne profits as in other 
eases it it incumhent on - the Plaintifi to 
establish notmiy the existmee ofUs fight, 
but cdeo the extent of it, • . ■ ■ 

There is nothing in the i^cuMetanees 
tf the preemt ease to take it Of this 
general »W«. . 

This was an iqipeOl pi^Si^ on ife 
Slsli of November 

decree of Baba ilohendra Nith ^y, 
Subordinate Judge, 1st Court iif SSfllftlb 
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Mymewsingh, dated the 28th June 1898, 
modifying the decree of Babu Okhoy 
Kumar Mittra, Munsif of Pingtia, dated 
the 17th of May 1897. 

This appeal arose out of a suit for 
recovery of mesne profits. Plaintiff 
stated that he was eight annas co-sharer 
in a certain jote^ that he was dispossessed 
from the land by Defendants j^J^os. 1 to 

9 and by one Jabani Sheikh, the pre^ 
decessor in interest of Defendants Nos. 

10 to 15, and that in execution of a 
decree ho took symbolical possession on 
the 2Gth Falgoon 1298, but that the said 
Defendants having declined to deliver up 
aet'iml possession of the land, Plaintiff 
again sued for possession and mesne 
profits from 2 Gth Fa Igoon 1298 1o 25th 
Agrahayan 1300 and obtained a decree 
which had boon confirmed in appeal, and 
Plaintiff took possession of the land on 
the 27th Agrahayan 1303. The present 
suit was brought for mesne profits from 
26th Falgoon 1300 to 27th Agrahayan 
1 303 and the claim was laid at Ils. 1,000. 

Bahu Dwarlca Nath ChvclcerhtiUy for 
the Appellant. 

Bahu Sharat Chunder Itoy ChovKlhry 
for the Respondents. 

The Judgment of the Court was as 
follows : — 

Hill, J. — The facts of this case have 
not perhaps been ascertained by the 
Courts helm with as mucK precision as 
^ould have been desired, and there are 
certain matters of detail with respect to 
which our information is faulty. We 
have not, however, been asked to obtain 
that information, and the appeal has been 
argued upon the basis of the facts ac- 
tually found. 


The suit was for mcHiie proliLs for a 
l^eriod extending from the 26th Falgoon 
1301 to the 27th Agrahayan 1303. Of 
the 16 Defendants in the suit the last is 
impleaded merely pro formd. The 10th 
to the 15th inclusive are the representa- 
tives of one Jabani Sheikh, deceased. 
The first three are talukdars and the re- 
maining Defendants along with Jabaui 
’•Sheikh appear to have been either their 
servant?! or cultivators of the land. The 
Plainiiiflr is, the owner of an 8 annas 
share in a jote situated in the taluk of 
the first three Defendants, and he asserts 
that while in possession of this share he 
was dispossessed by the first nine Defend- 
ants and Jabani Sheikh, He thereupon 
instituted a suit in the Court of the 
MunsfT of Ohowki Piugna and obtained 
a decree restoring hin\ to possession. 
This decree was put into execution, and 
oil the 26th Falgoon 1298 the Plaintift' 
obtained symbolical possession of the 
property. He failed liowever \i\ con- 
sequence of the continued opposition of 
the then Defendants to obtain actual 
possession and in consequence he again 
sued the same persons for iiossossion. 
This suit also resulted in a decree in the 
Plaintiff’s favour, but Ainuddin Mia, 
the present first Defendant, presented an 
appeal against the decree^ which appeal 
was pending until the 26th October 1896, 
when it was dismissed. On the 27th 
Agrahayan 1303 the Plaintiff obtained 
possession under his decree. The claim 
is thus with respect to the period inter- 
vening between the institution of the 
second suit for possession and the date 
upon which the Plaintiff vreut into pos- 
session. In the meantime and Anting the 
pendency of the appeal above-mentioned, 
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the theu Defendants with the aAoeption 
of Mathura Hath who seema to have beau 
a' mere servant of the talukdar Defend- 
ants Makura Bhuia who died several 
years ago though the date of his death 
is not shown, and Jabaui Sheikh filed a 
l^tition in the Court of the Munsif of 
Chowki Pingna in which they asserted 
that they had quitted the land, and dis- 
claimed all further ooniiectioii with it^ 
praying the Munsif at the same time to 
pass such orders as would frej them, from 
further harassment at the hands of the 
Plaintiff. 1'his petition was dated the 
3rd November 1894 (18th Kartic 1301). 
It was replied to by the Plaintiff on the 
23rd Agrabayau 1301 by a counter-peti- 
tion in which ho prayed that the Defend- 
lints’ petition miglit be dismissed with 
(josts on tlie grounds that it was a mere 

ruse : that all the Defendants had not 

• 

joined in it, and that consequently those 
who were parties to it could not effec- 
tually yield lip possession ; and that the 
Defendants had no right to ap]‘ly to give 
up possession unless and nntil the first 
Defendant withdrew his * appeal. 
Whether any order was passed on these 
petitions does not appear, but it is men- 
tioned by both the lower Courts in their 
judgments in the present suit that the 
Plaintiff stated In his evidence that bis 
reason for not resuming possession when 
the petition of the 3rd November J891r 
was presented was that the appeal of 
the first Defendant was then pending, 
and there was ao knowing whether it 
would be decided in hi.a favour or against 
him. It was in these circumstances that 
the present suit was brought, and the 
Munsif found that the Defendants were, 
notwithstanding their petition, in posses- 


sion during the whole of the period be- 
tween the 26th Falgoou 1300 and the 27th 
Agrabayau 1303 and decreed accorcliugiy. 
The Subordinate Judge however being 
of opinion that there was no satisfactory 
evidence to show that the Defendants 
were in posbessiou after the 18th Kartiek 
1301 or that they in any way interfered 
with the Plaintiff’s enjoyment of the 
property after that date modified the 
Munsif’s decree by limiting the mesne 
profits to the time between the 26th 
Falgoon 1300 and the 18th Kartiek 1301, 
and hence this appeal. 

It was contended before us that the 
Subordinate Judge was in error m 
throwing upon* the Plaintiff’ the onus 
of proving the duration of the Defend- 
ants’ possession ; that the mere fact that 
the Defendants had vacated the land 
without the intervention of the Court was 
not sufficient to^exompt them from liabi- 
lity for subsequent mesne profits : that 
inasmuch as all the Defendants did not 
join in the petition of the 3rd November 
1894, it was Uicffeotive as regards those 
who did : that since all the Defendants 
were instrumental in ousting the Plaintiff 
from possession they were all liable for 
mesne profits for the whole of the period 
during which any one of them remained 
in possession : and lastly that the effect 
of th^ pendency of the first Defendant’s 
appeal was to preclude him and ins co 
Defendants from alteiing their position 
qua the possession of the laiid^ 

(»- 

With respect to the first objection it 
appears to^me that it is incumbent on 
the Plaintiff in a suit for mesne profits 
as in otiier cases to establish not only 
the existence of his right but also the 
extent of it. The first he does by proof 
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that the Defendant has either personally 
or by his af 2 :ent 8 or dependants wrong- 
fully deprived him of the enjoyment 
of tk'* hin I which may be in qiiewtion ; 
the ’Second by proof of the duration 
of wrongful possession, and it* is 

for that period only, the period of 
actual or constructive possession by the 
Defendant, that damages are claimable. 
This is the general rule, and it appears 
to me that there is nothing in the cir- 
cumstances of the present case to take 
it out of it. The Court below which 
had the evidence on both sides before 
it has held that the Plaintiff failed to 
establish tbat the Defendants were in 
possession or otherwise interfered Vith 
the Plaintiff s enjoyment after the 18th 
Karbick 1301, and that, T think, is con- 
clusive of the appeal, for it is a finding 
which embraces all the*Defendants and 
in the face of which it is impossible for 
us to hold that any one of them was in 
possession at a later date. The argu- 
ment tbat it would be unjust to require 
the Plaintifi' to be continually on the 
watch for the purpose of ascertaiTiing 
when his property was vacated by a 
wrong-doer was disposed of in the case 
of Abbas v. Fassik-ud-din (1) and at 
all events the Defendants’ petition of 
the 1 8th Karbick which has been freated 
by the Court below as a bond fide pro- 
ceeding was sufficient to give notice to 
the Plaintiff in the present case that the 
Defendants were, as has in fact been 
found, no longer in possdSsion. This 
petition does not, 1 may add, operate to 
my mind as a mere tender of possession 
but was intended to notify to the Plain- 
tiff through the niodiurn of the Court 

(1) 1. L. K. ‘^4 Cal 413 (1807V 


that the land had been already vacated. 
The fact that one of the Defendants was 
at that time prosecuting an appeal which 
questioned the PIaintifi’’s right to posses- 
sion is not inomisistent with the con- 
clusions of the Subordinate Judge, for 
it wo»ild have been open to him though 
nob in possession, and even if the Plaintiff 
►had been actually in possession to pro- 
cure tile reversal of the decree giving 
possejssion the latter if it so happened 
that his own title was the l>etter one. 
It is a consideration which, to my mind, 
is quite beside the true issue. 

In this view of the case it becomes 
unnecessary to deal with the more diffi- 
cult question of what the rights of the 
parties would have been, if it hod been 
found that the Defendants were jointly 
instrumental in dispossessing the Plain- 
tiff and that some of them remained in 
possession after the 18th Karbick. The 
argument on this point, I may add, pro- 
ceeded wholly on an assumption vrhich is 
unsupported by anything in the findings 
of the Court below, vfr., that in point of 
fact the Defendants were jointly concern- 
ed in the acts of dispossession. 

It seems to me that this appeal ought 
to be dismissed with costa, ^ 

PniNSBP, J, — 1 am of the same ophiion^ 
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No. 24 OF 1899, 

Raj Narain,, 
minor, by 

Rampjni, J. Mussamut Chatbi Kobr, 
Gupta, J. Defendant No. 3, 

1901. r Appellant, 

10, April. 1 V, 

Khobdari Rai, • 
Plaintiff, Respondent. 

Civil Procedure Code (Act XIV of '1882\ 
ficc, IS — Res judicata between co-Defe7idctnt8 
— Trmisfer of Property Act (IV of 1882\ 
eec. 118-^ Exchange or partition — Transfer^ 
'mthout writing or regietration. 

In a suit for a declaration of title to 
a ce^^tain property^ when the Court makes 
a declaration in favour of the Plaintiff 
as to a certain share of the property and 
a declaration as to certain other shares^in 
favour of some of the Defendants^ the 
latter declaration is not binding on the 
other Dffendants. 

Where Plaintiff and Defendants Nos, J/. 
to 6 were joint ownei's of a certain property 
and Plaintiff alone was owner of another 
property and by an oral arrangement Plain’ 
tiff got the former property in its entirety : 

Held — That the transaction was an 
exchanffp undei\ sec, 118 of the Transfer 
of Property Act and not a partition and 
was invalid in not being in writing and 
registered* 

Gyannebsa V, Mobarakani^ebsa (1) 
distinguished. 

This was an appeal preferred on the 
3rd of January 1899, against the decree 
of the Subordinate Judge of Sarun (Babu 
BebariLal Mulliok), dated 17th September 

1898, luodyfyin^ the decree of the Miin- 

% 
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siff, 1st Court, Chapra, dated the 23rd 
Maroh 1898. 

The facts of the case were as follows 

The suit, out of which this appeal 
arose, was brought by the Plaintiff for a 
decJaratioii of his title to certain property 
and for confirmation of his possession 
therein. The Plaintiff claimed the whole 
of the property under the following 
titles, namely, one-half by right of 
inheritance from Ins father, one-eighth by 
exchange from the Defendants Nos. 4 to 
6, and three-eighths by right of inherit- 
ance from one Hanuman. 

As to the one-eighth share the Plain- 
titf and the Defendants Nos. 4 to 6 were 
the joint owners of Rudraptir and the 
Plaintiff alone was the owner of a share 
of Rampur. The Plaintiff instead of 
getting Rudrapur partitioned, which he 
was entitled to do, by an oral arrange- 
ment with tlft)S 0 Defendants obtained 
Rudrapur in its entirety and gave his 
share of Rampur to the Defendants. 

The Defendant No. 3 who alone con- 
tested the suit put the Plaintiff to the 
strict proof of his title. 

The Court of first instance gave the 
Plaintiff a decree, which was on appeal 
modified by the Subordinate Judge who 
gave the Plaintifl’ a declaration of his 
right to l-Jth of the property and a de- 
claration of confirmation of possession to 
th{it extent. 

The Defendant No. 3 preferred this 
appeal, and on his behalf it was urged, 
fh^tf that the lower Court had no power 
to make S declaration in favour of De- 
fendants NoeT. 4 to 6, and, secondly^ thet 
the lower Appellate Court was wrong in 
holding that the exchange of one- 
eighth share of the property said to have 
been effected between the Plaintiff and 
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the Defendants Nos. 4 to 6 was valid on 
the gound of the transaction having 
been really a partition. 

Babu Dwarka Math Mitter for the 
Appellant. 

Bahu Surendra Nath Roy for the 
Respondent. 

The Judgment of the Court was aa 
follows : — 

This is an appeal against the decision 
of the Subordinate Judge of Sarun, 
dated the 17th of September 1898. 

The suit is brought by the Plaintiff 
for a declaration of his title to certain 
property and for confirmation of his 
possession therein. The Plaintiff claims 
the whole of the property under the 
following titles, namely, one-half by right 
of inheritance from his father, one-eighth 
.by excharge from the 'Defendants Nos. 4 
to 6, and three-eighths by right of 
inheritance from one Hanuman. 

¥ 

The contesting Defendant was the 
Defendant No. 3, who traversed the 
whole of the Plaintiff’s case and put him 
to proof of his title as well as of his 
possession. 

The Court of first instance gave the 
Plaintiff a decree. 

The Subordinate Judge modified the 
first Court’s decree and gave th<? Plaintiff 
a declaration of his right to ||th of the 
property and a declaration for confirma- 
tion of possession to that extent. 

The Defendant No. 3, the only con- 
testing Defendant in this Court, now 
appeals. On his behalf two pleas have 
been urged before US| namely, that 
the declaration in favour of the Defend* 
ants 'Nos. 4 to 6 given by the lower 
Appellate Court is uJtra vires^ and, 


secondly^ that the, lower Appellate Court 
is wrong in holding that the exchange 
of the one-eighth share of the property 
said to have been effected between the 
Plaintiff and the Defendants Nos. 4 to 6 
is valid on the ground of the transaction 
having been really a partition. 

We think there is no force in the first 
of these contentions, because although 
the slower Appellate * Court has in its 
decree given to the Defendants Nos. 4 to 
6 a declaration that they are owners of 
of the property, that declaration can 
really have no effect whatever against the 
present Appellant, the Defendant No. 3, 
The suit was brought by the Plaintiff’, 
and what is operative in favour of the 
Plaintiff' and against the Defendant No. 3 
is the declaration which thn Plaintiff 
has obtained. The declaration which the 
Defendants Nos. 4 to 6 have obtained is 
superfluous and cannot injure the Defend- 
ant No. 3, because it is a well-known 
principle of law that there" is no res 
judicata between co-Defendants. 

With regal'd to the second of the con- 
tentions on behalf of the Appellant in 
this case we are of opinion that it is a 
good plea and must be given effect to. 
The Sub' Judge upon this point says : 
“The facts are that"' the Plaintiff and 
Defendants Nos. 4 to 6 are the joint 
owners of Rudrapnr, and the Plaintiff 
is the owner of Rajnpur. The Plaintiff 
had a right to get Rudrapur partitioned 
with Defendants Nos. 4 to 6 and others. 
Instead of havipg Rudrapur partitioned, 
he got it in entirety and gave to the 
Defendants Nos. 4 to 6 his share in Bam* 
pur. This was something like partition, 
and though it was an exchange, it was 
not the exchap^ge as defined in sec, 118 
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as was held by the H5gb Court in the 
case quoted above Oyannesm v, Moha- 
rakanmsm (1) and required no regis* 
tered writing for its completion.” The 
Sub-Judge, therefore, admits in this pas- 
sage in his judgment that the transaction 
was an exchange, yet he says it was not 
affected by sec. 118 of the Transfer 
of Property Act, because it was some 
thing like partition, and he justifiab his 
conclusion to this effect by a Reference 
to the case of Gyannesm v. Moharakan- 
nessa ( 1 ). 

We have, however, examined this case 
and we think that it is a case of an entire- 
ly different nature from the present one. 
In that case “ some of the owners pos- 
sessing an undivided^ share in several 
properties took by arrangement a specific 
property in lieu of their shares in all the 
properties and it was held that this 
transaction was not an exchange within 
the meaning of sec. 118 of the Transfer 
of Property Act, but the completed tran- 
saction amounted to a partition which 
is not required by law to be effected by 
an instrument in writing.” Now, it will 
be observed that in that case all the 
owners had shares in the properties 
affected by the transaction, that is to 
say, ail had shares^in the speciffc propet^ty 
given to the Plaintiff and all had shaves 
in the property in which the Plaintiff 
gave up his share, , taking the specific 
instead. But these are not the facts in 
the present case. In the present case 
the Plaintiff and the Defendants Nos. 4 
to 6 were joint owners of Rudrapur ; but 
the Plaintiff alone was owner of Bampur 
and the Defendants Nos, 4 to 6 had no 
share in Rampur. Therefore the tran- 

(1) h li, B. 25 Cal. 210 (1807). 


saetton was clearly an exchange and does 
not come within the purview of the case 
cited by the Sub-Judge and the transac- 
tion must be held invalid under sec. 118 
of the Transfer of Property Act. The 
learned pleader for the Respondents admits 
that the partition is not, strictly speaking, 
a partition, and that the case cited by the 
Sub-Judge is not, strictly speaking, in 
point, but he justifies the finding of the 
lower Appellate Court upon two grounds : 

(i) that there was no question on this point 
raised in the Court of first instance, and 

(ii) that his client is found by both the 
Courts to be in possession of the entire 
property. The fiPrift of these arguments 
has been dealt with by the Sub-Judge 
in his judgment. He says: — “On this 
point the lower Court said that because 
the Defendants Nos. 4 to 6 did not come 
forward to deny lilie exchange and be- 
cause the Plaintiff did not expressly deny 
it^ therefore it was proved. But the 
lower Court omitted to consider whether 
this oral exchange, even if proved, was 
valid according to law, and, secondly, that 
tlie Defendant by his reservation in the 
written statement put the Plaintiff to 
strict proof of the exchange and its valid- 
ity.” The Defendant referred to in 
this passage is the Defendant No. 3 
because Re is the only contesting Defend- 
ant; and that being so, looking at his 
pleadings in bis written statement, it 
was incumbent, as pointed out by the 
8ub-Ju4ge that the Plaintiff should 
stiictly proven his case. We are accord- 
ingly of opinion that the Plaintiff has 
failed to prove his title to Hke one-eigfath 
share in question. 

% 

Then with regard to the second plea 
of the Respondent, no doubt it is perfectly 
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true that both the Courts have found 
the Plaintiff to be iu possession of the 
entire property. But that will not 
entitle the Plaintiff to the relief he seeks 
for in this case, namely, a cleola ration 
of his title to the property. Ho must 
prove that title and cannot get a decla- 
ration merely upon the ground of posses- 
sion : and in these circumstances wo 
think that he has only proved his title'' 
to of the property, that is to say, 
to -11^, as found by the lower Appellate 
('ourt, minus the one-eighth share with 
regard to which we find his title to be 
defective. We accordingly modify the 
decree of the lower Appellate Court to 
this extent, with costs'in proportion. 

S. C. S. Dectee modiJUif. 

[CRIMINAL REFERENCE.] 


No. 2 OF 190U 


Amkeu Am, tl. 
Pratt, . 

1901. 


(illUnHARl Naik 


V, 

Empress. 


24, April. 

Penal Code [^Act XLV of 1860)^ secs, 182, 
211 — False charge to Police of cognizable 
offence— F'alse information to public servant 
with intent to use his hwfnl power to the 
injxm/ of another — Charge partly trxte and 
partly false— Charge if maintainable— Refer- 
ence by Presidency Magistrate-^-^Criminal Pro- 
cedure Code {Act V of 1898), sec, ^S2. 


When a false charge is made to the 
Police of a cognizable offence, the offence 
committed by the person mailing the false 
charge falls within the meaning of sec. fill 
of the Penal Code and not sec, 18^. 

Karim Buksh v. Qurkn-Kmpbbss (1) 
followed. 

See, 211 of the Penal Code contemplates 
a charge which is indivisible tn its nature ; 


(If LL. li, 17 Cak 074 (1888). 
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to judge whethm^ a complaint, part of 
which is true and part of which is false, 
falls under the section, the nature of 
the comphiinf or charge made by the 
accused has to be coyisidei ed ; in oilser 
loords, whether the complaint is substan- 
tially true or whether it is substantially 
false; no precise tide or prhhciple can 
he laid down in respect of the guesiion 
and caoh case must d^^pend upon its own 
circumstances. 

This ivas a reference made by N. N. 
Ohose, Esq., Hony, Presidency Magistrate, 
Calcutta, dated the 2l8t January 1901. 

Tlie facts of the case appear from the 
following letter of reference : — 

Giridhari Naik on the 6th of Decem- 
ber^last made a complaint in the Colutola 
Tbana to the etiect that one Beehoo 
Knrmi had used abusive language to- 
' wards him calculated to provoke a breach 
of the peace, had assaulted him, and 
committed theft of a brass badge and a 
chuddey from his person. I'ho* complaint 
was entered in a book kept for the pur- 
pose §ind signed by Giridhari Naik. The 
Police made enquiries and came to the 
conclusion that the charge of abuse was 
true and the charges of assault and 
theft were false. The Inspector of the 
Thana now prosecute^ Giridhari Naik 
under sec. 182 of the Indian Penal Code 
for giving false information to a public 
servant with intent to cause him to use 
his power to the injury of another 
person, namely, Beehoo Kurmi. The 
Commissioner of Police has given sanc- 
tion for the prosecution. The questions 
of law on v»hich I solicit the opinion of 
the liou'ble High Court are the fol- 
lowing: 

1, Having r^ird to the facts of the 
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case, should not the prosecution be under 
sec. 211 of the Indian Penal Code, if a 
prosecution is to lie at all ? It has been 
held that sec. 211 and not sec. 182 
applies to the case of a person bringing 
a false charge, In the matter of Russick 
Lai Mullick (2) ; and to the case of a 
person who makes a complaint to the 
Police of a cognizable offence, Karim 
Buk»h V. Queen- Emprees (1). In the 
present case a charge was made and no 
mere information was given to ^ poline- 
oflicor. One of the charges, that pf 
theft, was a cognizable offence. 

2. Under the circumstances of lliis 
case, is a prosecution precluded by reason 
of one of the charges, namely, the using 
abusive language, having been found to 
be true ? In the case of Muhti Bevja v, 
Jhotu Santra (3) it was held that where 
one of several charges jointly made, 
proved to be true, no compensation could 
be given to the accused for the charges 
which proved to be false. Is that prin- 
ciple to bo held to include prosecutions 
under sec. 182 or sec. 211, where one of 
several cliarges is true and the others 
false ? 

Mr. O^KineaXy appeared for the Crown, 

No one appeared for the accused. 

• 

The Judgment of the Court was as 
follows : — 

Two questions of law have been refer- 
red to us, under sec. 432 of the Code of 
Criminal Procedure, by one of the Presi- 
dency Magistrates of Calcutta. Before 
mentioning these questions, it is neces- 
sary to state how the case came into the 

0) L L. R. 17 Cal. 574 (1888). 

(2) 7 C. L. R. 882 (1880). 

(8) I. L. R. 24 Cai. 68 (1808). 


Magistrate's Court* h appears that on 
the 6th of December last, one Ciridhari 
Naik made a certain complaint at the 
Colutola Thana. That complaint was 
entered in a book kept for the purpose, 
and was investigated by the Police, who 
came to the conclusion that part of it 
was true and the other part false. The 
Inspector of the Thana, thereupon, pro- 
secuted GiridhiJri Naik under sec. 182 
of the Indian Penal Code, for giving 
false information, with intent to cause 
a public servant to use his lawful 
]‘Ower to the injury of another person, 
namely, Bechoo Kurini. This prosecu- 
tion was started with the sanction of the 
Commissioner of ‘ Police. 

The questions submitted to us are 
whether the prosecution should not have 
been under see. 211 of the Indian Penal 
Code, if at/ all, and jmt under see. 182 ; 
secondly^ whether considering the fact 
that a portion of the complainant’s story 
was found to be true, a charge either 
Under sec. 211 or under sec. 182 of the 
Indian Penal Code, can bo maintained 
against him. 

So far as the first question is concern' 
ed, it seems to us that the matter is con- 
cluded by the Full Bench ruling in the 
case of Karim Buksh v. Queen-Empre$s 
(1),^ where it was substantially decided 
that w^hen a false charge is made to the 
Police of a cognizable offence, the offence 
committed by^ the person making the 
false charge falls within the meaning of 
sec. 211 of the Indian Penal Code, 

Regarding the second question, it is 
necessary to refer to the provisions of 
sec. 211, which runs as follows: “Who^ 
ever, with intent to cause injury to any 
(Jl) I. L. E. X7 Osl. 574 



729 


Voi,. V.l THE CALCUTTA WEEKLY NOTES. 


Gibidhart Naik V , Empress. 

persoaiustitutea or causes to be^ ioatitut* 
ed.any criminal proceeding ag^nst that 
person,, or falsely charges any person 
with having committed an offence, know- 
ing ^that. there is no just or. lawful ground 
for such proceeding or charge against 
that person, shall be punished with im- 
prisonment of either description for a 
term which may extend to two years,, 
or with fine, or with both, etc.” In the 
present case, the complaint was made at 
the Thana with the object of setting 
the Police in motion. It seems to us 
difficult to lay down any precise rule or 
principle in respect of the question upon 
which we are called to express an opi- 
nion. It appears to us tl^at each case 
must depend upon its own circumstances, 
and^ what is to be looked to, is the 
nature of the charge. The section, un- 
doubtedly, contemplates a.charge, which 
is indivisible in its nature, and, therefore, 
what is to be considered is the nature 
of the complaint or charge .made by the 
accused : In other words, whether the 
complaint is substantially true and what 
is false is a mere fringe to the complaint, 
or whether the substantial complaint is 
false, and what is true is a mere fringe 
or in. other words a mere accessory cir- 
cumstance. This is a matter entirely for 
the oonsidwation of the Court which^ has, 
to determine the question. The case 
referred to by the learned Presidency 
Magj^strate only^ declares that, where a. 
portion of the case is substantially true, 
it hardly ha said that it . is frivolous 
oxwematioiriiao as..to entitle . ^ Magis- 
traeto'T to award; compenBation. Anana^ 
logy ol'iihat ease may assist the Magis- 
trate or the Judge in dealing with pro- 
seoutions under sec. 311 of the Indian 


Penal Code, to determine the character 
of the real charge preferred by the 
present accused under seb. 211, whether 
it is substantially true or whether it 
is substantially , false. 

With these remarks we direct that the 
reference be returned to the Chief Presi- 
dency Magistrate for communication to 
the Magistrate concerned. 

"H. P. C. 

PpiVY COUNCIL. 

[On appeal from the Bengal 
High Court.] 

Lord Hobhouse, ' Josephine Rose 

Lord Macnagiiten. Hajiriss and 
Lord Robertson. another, Plaintiffs, 

Sir R. Couch. Appellants, 

Sir FoRb North. . v . 

1901. Edward Brown and 

Hea|rd, 1 11, May. others, Defendants, 

J udgment, 22, J une. J Respondents. 

Will, constncction of — Bengali Will — 
Terms of art — Words of direct and simple 
gift — Vesting of a bequest, xcords necessary 
/or— Parjyapta haibek, meaning and effect 
of -^Appointment? of guardian with direction 
to make <yeer gift on legatee attaining nmjo- 
of^*}udges trying a cause cmmdu 
ing another Judge^ propnety o/— Ex parte 
hearing — Re-hearing, application by Respond^ 
ent for re-hearing. 

In construing Bengali Wills it must 
be remembered that there is no lime of 
precedents attaching to Bengali terms 
meanings which make them understood as 
terms, of art by Bengali lawy^s^ The 
only safe course is to give to the wordA 
their plain and ordinary ^neaning* 

There are no particular words necessary 
to the vesting of^ a bequest or a legacy., 

The words parjy^pta haibek ^ 

it means “ descend to or devolve or go 
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or shall become vested^' has the effect of 
vesting the legacy at once. 

Where there is a bequest in favour of 
a person simply it confers a vested interest 
and the appointment of an executor and 
guardian to that person while he is a 
minory ivith a direction to mahe over 
the propei*ty to him on his attaining 
majority does not postpone the vesting of 

bequest. * ^ • 

Judges who have heard the arguments 
and wlvo are responsible for the decision 
can hardly with propriety rest it on the 
authority of one ivho has not heard the 
arguments and is not responsible for the 
decision though he also may be a Judge 
of the High Court. 

This was an appeal from a decision of 
the Calcutta High Court (Ameer AH and 
Pratt, JJ.), dated the 10th June 1898, 
dismissing the suit which had been par- 
tially decreed hr the Subordinate Judge 
of Barisal. 

Tlie fhets of the case are shortly as 
follows : — One Thomas Paul D’Silva died 
on the 7th February 1857 leaving a Will 
in the Bengali language and character, 
dated the 5th January 1857, whereby 
he appointed Edward Brown, the Defend- 
ant No, 1, his executor. The testator 
left him surviving two nieces, Flora 
and Cecilia, Defendants Nos. 2 and 7. 
Flora was a minor and unmarried at the 
time of the testator^s death, and Cecilia 
was of age and married to F. M. Proby. 
The clauses of the Will material to this 
report were the 11th and a i^ortion of the 
15th. The 11th clause was as Wlows : — 

“ After carrying out all the directions 
and paying the legacies specified in the 
above-mentioned paragraphs, all my an- 
cestral and sclf-acfiiured moveable and 


immoveable properties that shall remain, 
as also the moveable and immoveable 
properties left by Domingo Manuel 
Anthony DaSilva and which I have 
inherited, shall descend in equal shares 
to the eldest son to be born to each of 
the daughters of my late brother John 
Emanuel D’Silva (namely) Mrs. Cecilia 
Proby and Miss Flora D’Silva who are 
now alive. The sons of those daughters 
(of my brother) sliall, after their birth, 
remain under the control and guardian- 
ship of the Executor Saheb until they 
attain majority at the expiry of 21 
(twenty-one) years, and whenever the 
eldest son of any of the ladies shall 
attain majority, the executor will make 
over his share* to him to his satisfaction.^ 
Of my two brother’s daughters I give 
to the elder (namely) Cecilia Proby the 
Bharpasha ToWbari dwelling-house in- 
herited by mo, and to the younger 
(namely) Miss Mora the house at Shib- 
pore. r>at if, for the purposes of manage- 
ment of my properties, it should be 
necessary for the executor to stay in any 
one of the said two houses, there shall 
be raised no objection to his doing so. 
And as regards the ornaments and tables 
and almiralis and other articles that I 

* The Bengali words were as follows : — 

‘ i i ^ 

^ Domingo Manuel Anthony D’Silva 

^ 

5^1^ ^ John Emanuel D’Silva 

Mrs. Cecilia Proby ^8 Miss Flora D’Silva (?i 

^jt?( I ist 

TO cq cm^ ^ ^ ^ 

TO pro r 
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have in my custody and under my con- 
trol, I give the same to the said daugliters 
(of my brother) in equal shares. The 
elder of them is married. Immediately 
upon my death, she will got her half 
share of the same from the executor. 
The younger one has not been marrie<l 
yet. She is under age. When she ar- 
rives at marriageable ago, she will be 
given in marriage to a suitable person 
with the consent and according to the 
views of the executor. At the time of 
her marriage, the executor will give her 
the half share she is entitled to, and as 
regards the sum of Rs. oO (fifty) a month 
which has been fixed for tin; maintenance 
of each of tlie said two daughters (of 
my brother), the elder of them will be 
paid her monthly allowance month after 
month. The younger shall be sent to 
school and her necessary expenses at the 
school will be met from her fixed monthly 
allowance. Finis.'’ 

f 

The material portion of the Ifith clause 
was to this effect: — “The terms of this 
xvaBiatnama (Will) will remain final, irre- 
vocable and unaltered down to the death 
of the executor appointed by me, that is 
to say, down to tho time when tke eldest 
sons of my hrothcr^s daughters shall after 
birth attain majority.” 

By the said Will the testator further 
gave a monthly allowance of Rs. 50 each 
to the two nieces for their natural lives. 
Cecilia had a son born of her who lived 
beyond the age of 21 years and a moiety 
of the rosidmii'y estate was^duly made 
over to him. 

Flora married (leorge Williams in 1878. 
She had an infant son born to her in 
August 1883 who lived only a few hours. 
The husband and wife subsequently 


lived apart. On 31st March 1882 Flora, 
in the belief that she was entitled to tho 
moiety of the residuary estate as an 
heiress of the testator, sold one-half of 
the said moiety bo three Mahomedan gen- 
tlemen who were tho 3r(l, 4th and 5th 
Defendants to the suit. The 3rd De- 
fendant transferred his interests to Amar 
Chand Pal, the 0th Defendant, The 7th 
and 8 tli ^Defendants were •Cecilia Proby 
and her husband. 

On Iho 12flh August 1802 Flora sold 
her remaining half share of tho moiety 
and also her monthly allowance of Rs. 50 
to Amrita Lai Banerji for P^,s. 3,000. 

On the same date Ccorgc Williams assign- 
ed to the same individual for Rs. 4,000 
any ri^ht he had as sole heir to his son 
to receive tho moiety ‘of tho testator’s 
estate. 

Amrifca Lai on tho same day sold to 
A. E. Harriss, the Plaintiff, for Rs. 9,000 
what ho had acquired under the two last- 
mentioned deeds. • 

George Williams died soon after the 
assign im^nts, and no further issue was 
born to him. 

The present suit was thereupon insti- 
tuted by A. E. Harriss (now represented 
by tho Appellants) as assignee of the 
interests of Flora Williamii and her hus- 
band George Williams against the exe- 
cutor of the Will of Thomas Paul 
D’Silva and the other Defendants herein- 
before mentioned praying, mter alia^ (l) 
that the Will may be construed and the 
rights of the parties declared, (2) for a de- 
claration that the moiety of the residuary 
estate vested ift the deceased son of Flora 
Williams and after his death devolved on 
George Williams, and that the Plaintiflf 
was entitled to recovei^this as purchaser 
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and^ for possession Of the same, ahd (3) 
for a declaration that he was entitled^ to 
the monthly eCllowanoe of Rs. '60 whifeh 
hid been given by the testator to Flora 
■Williams from the 12th of 'August 1892. 

The principal question in the suit was 
the right construction of the 11th clause 
of the Will 

The Plaintiff’s case was that, on the 
birth of the infant son of Flora Williams, 
the moiety of the testator’g estate vested 
in him and on his death passed to his 
"‘father. The Defendants, on the other- 
hand, contended that the moiety did not 
vest in the infant son and that there was 
an intestacy as to this moiety which 
passed equally to Flora and Cecilia. 

A further question was raised by Flora 
Williams that her assignment to Amrita 
Lai Banerji had been fraudulently 
obtained and was not binding on her. 

The Subordinate Judge held that 
under the Will the moiety did not vest 
in the infant son but was given to the 
ddest surviving son of Flora who attain- 
ed the age of 21 years and tb'at accord- 
ingly Amrita Lai obtained nothing by 
' his purofaase' from George Williams, but 
he found th^t the assignment by Flora 
to Amrita Lai was binding on her and the 
latter was ijfaereuifder entitled to the 
monthly allowance. The- material portion 
of the ^Subordinate Judge’s judgment 
on the question of eonstruction was as 
follows : — 

^'The teamed oouueel uoateaded that para- 
graph 11 of the Will, ou which the case mainly 
turned allowed ,that Uie -worda ** elde&t »on *' 
alluded to therein meant <the liret-bqru fcion 
and that the eatate vested in him as soon as 
he was born. The Will is in the Bengali langu- 
age. There are words and' expressions in para- 
graph 11 which, as ii/ seems to me, indicate that 


' the oDnstruetion suggestSd cannot "be acc6|rted 
as correct. The passage I rely upon is- 

«R*t I’ TJhe iwwds 

‘ C*t OT)# * 155 ’ owning aiter the word* i CT 'SHJtt ’ 
are in my opinion significant. They mean 'the 
eldest son living and not the first bom eldest 
son. The words in the passage 

denote whoever may be the eldest son living to 
complete the age of 21 years. Agahi, there is 
not a single word in the Will to. indicate /that 
the estate iboqueathed would vest in theeon^as 
soon as he would be born. On the contrary, the 
testator directed that the share bequeathed 
would be made over to him by the executor on 
his attaining and comfpleting the age Of 21 years 
and not before. ' The English' tranalation fof the 
passage} quot^ above from the judgment of the 
Honourable Court in this connection is : — '-and 
wlienever the eldest son of apy of the daughters 
shall attain majority, the executor will make 
over charge of his share to him to his satitsliac- 
tion.* The word ‘charge,’ it seems to iiie;%a8 
not been weU •plaeed ' there. Tbe« expresston 

eWw ffm* «e«8 

in this connection, that the executor shall make 
over his share (and not the charge of his share) 
to him to^his satisfaction. If "the woM ‘ charge ’ 
be retained in the translation, it ' might 
that the estate would vest ?in Ihe son im' hie birth 
and the executor would remain in .ohauge of the 
same till he would attain majority, when /merely 
the charge of the same would be made over to 
him. The testator intended, and to my mind 
in clear and exf^licit language, Hiat the estate 
would remain in the^'hirndB >bf‘thaexeouter, a 
trusted and valued frieiid bf his * who liad 
rendered him sundiry . good offices as recited by 
him in the Will, till, the sons of his nieces would 
complete their respective ages of 21, and then, 
and not before, the estate or shares bf 'the 
estate would be made over to themi ahd that they 
would before the arrival of that itimepto 

remain under his control and guardiimeblp*” 

^.The flaisatjff 

judgiomt wod the '©efaeditot 'Btera 
Williams filed a eraMhaffieal. SShe >fiiigh 
Court (AmeerTfili a»d Pratt, '«*) agmd 
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wiih the' Subordinate Judge on the con- 
struction of the Will but reversed his 
'decision as to the monthly allowance. 
*They did not find that the assignment 
was obtained by fraud but were of opi- 
nion that the assignment was an uncon- 
scionable bargain and was not binding on 
Flora Williams. On the question of con- 
struction their Lordships* judgment ^was 
as follows 

“The Will is in the Bengali language and 
character and English documents cannot, in our 
opinion, give an indication of the meaning of the 
testator’s words in this case. We must endeav- 
our to gather his intention and meaning from his 
own document. The Subordinate Judge, who is 
a Bengali himself, and i« fully conversant with 
the language in which iJ’Silva’s Will is written, 
has held that the testator did not intend to 
give ‘ a vested interest to the eldest sons of his 
nieces immediately upon birth. The passage in 
the (judgment dcaliag with this question ils 
extremely important and is as follows (here 
their Lordships quoted the passage given above). 

Considering that the learned Judge w’ho has 
construed the document is, as we have |fready 
pointed out, himself a Bengali it would require 
very cogent reasons to induce us to place a dif- 
ftreut ooxrstruction upon tlie clause in question. 
But after giving to it our own independent and 
' cai^ul consideration, we think the view taken 
by the Suboi’dinate Judge is perfectly correct. 
(Then their Lordships stated the passage in 
'Bengali in Koman character). 

We had this passage translated by one of the 
Court translators, who has chosen to translate 
the words parjyapta henbek by the English words 
“ will beoome vested.” We regret that, in our * 
opinion, his version is entirely incorrect. The 
translation made by the sworn Interpreter on 
the Original Side of the^CJourt accords, in the 
*ititei^retatiou of the words parjy»pta kdibek 
with the translation in the Paper-book, The 
technical meaiiing conveyed by -the .English 
expressions “ shall vest,” “ shall become vested,” 
etc., are not, in our opinion, conveyed by the 
'Bengali words parjyapta kaibek^ which really 


mean “ shall devolve or go,” and indicate the 
line of devolution. It will he observed that the 
testator goes on to add that the sons of his 
brother’s daughters, not merely the eldest born, 
sliall, after their birth, remain under the conti'ol 
and guardianship of the executor until they 
attain majority at the expiry of 21 years, show- 
ing thus that it was not the eldest or first-born 
who would take the property, but the eldest 
among them who shall attain the age of 21. 

„ “ The learned counsel for the Plaintifi* ooii- 

tende<l, that the sons of those daughters who 
were remain after their birtli under their 
control and guardianship of the executor meant 
the two eldest sons in whom the estate had 
already vested. But the original “ putragan ” 
really refers to all their sons, the intention of 
the testator evidently being that during their 
minority his nieces’ sons should be maintained 
out of bis residuary estate, and only when the 
two eldest among ^them should attain majority 
were their respective shares to be made over to 
them. And this view is oonfirme<l by what the 
testator declares in the 1 5th clause of his Will, 
that is, that until the majority of whoever 
might be the eldest at the time among the sons 
of his brother s daughters, the estate w^as to 
remain in the hands of the executor absolutely 
and for all imrposes. In the construction of 
tlqs clause, we have also had tlie advantage of 
the oinniou of Mr. Justice Gupta, who is fully 
conversant with the Bengali language, which 
is his mother tongue, and who agrees witli us 
in the meaning to be attached to the clause 
in question * # * ♦ 

* * * « 

“ Id our opinion therefore the view taken by 
the Subordinate Judge in this case is fully borne 
out by the language of the Will, namely, that 
the testator intended that the moiety should 
go to the eldest male child of his two nieces who 
attained the age of 21 ; and inasmuch as Flora 
WiUiams, though a widow, may still marry and 
give birth to a son, the residuary estate must, 
in accordance with the wishes of the testator, 
remain in the hands of the executor, as provided 
by Thomas Paul D’Silva.” 

The Plaintiff thereupon appealt^ to iihe 
Privy Conncil. 
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M7\ Asquith^ K, C.y and M7\ Mayne 
for the Appellant. 

1st May imi— 

M7\ Asquith argued, that the ‘‘eldest 
son” took a vested interest, there was 
no gift over. The gift was not made 
contingent. There cannot be two eldest 
sons. Tlic High Court was wrong in 
coming to the conclusion that it meant 
the oldest son living and not the first- 
born son ; whether the correct translation 
was “ shall descend ” or “ shall devolve ’’ 
or “ shall go to,” the vesting was on the* 
birth of the eldest son. It was an erro- 
neous construction to say that only when 
the two eldest sons of his nieces should 
attain majority wore their respective 
shares to vest. On the other point NJr. 
Mayno wuis to follow, but their Lordships 
intimated that they did not consider it 
necessary to hear Mr, Mayne. 

The Respondents were not represented 
by counsel. 

Their Lordships reseiivod their judg- 
ment. 

On the 11th May — 

Before Lords Macnaghten, Davey, ' 
Liudley and Sir Richard Couch and Sir 
Ford North, an application was made on 
behalf of one of the Respondents for the 
re-hearing of tlie appeal. 

In the petition of the Respondent 
Cecilia Proby to the Right Ifon’ble the 
Lords of the Judicial Committee it was 
stated that the record in the above appeal 
arrived in London in August 1890 ; 
that Appellants’ solicitors entered ap- 
pearance at the Privy Council Office on 
fith November 1900. That by the mail 
which left Calcutta on 7th March last 
the Calcutta agents of Petitioner’s Lon- 
don solicitors, Messrs T, L. Wilson k Co„ 


wrote them stating that Petitioner’s 
muktear had called on them and had 
promised to remit funds to enable Messrs. 
T. ]j. Wilson k Co. to appear by counsel 
on her behalf at the hearing of the 
appeal. 

That on receipt of such letter Messrs. 
T. L. Wilson k Co. wrote to Appellants’ 
London solicitors on 26th March asking 

r- 

them to consent to the appeal standing 
out of the list for May into the June list. 

That Appellants’ solicitors declined to 
give the consent. 

Tliat Petitioner’s solicitor then on 1st 
April cabled to their Calcutta agents, 
Messrs. Wilson an4 Chatterjee, “Hearing 
3rd May.” 

That the appeal was heard ex parte 
by their Lordships on the 1st May, and 
judgment was reserved. That on the 
2nd May Messrs. !A L. Wilson k Co. 
received the following cable from Calcutta : 
“Appear for Respondent Cecilia.” That 
thereupon Messrs. T. L. Wilson k Co, 
wir^d back that appeal had been argued 
and judgment reserved. 

That on 3rd May the said Calcutta 
agents cabled back instructions to make 
an application for a re-hearing and Peti- 
tioner prayed their Lordships to permit 
counsel to be heard on her behalf in 
support o,f the judgment of the High 
Court. 

Mr. ^C. W. Arathoon who appeared on 
behalf of the Petitioner pointed out that 
this appeal had come on for hearing 
within 9 mont]%s of the arrival of the 
record and referred to the facts mentioned 
in the petition. 

Sir Richard Couch. — If the applica- 
tion is granted, you will have to pay* the 
costs of the re-hearing in any event. 
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Are you agreeable to its standing over 
for you to consider that ? 

Mr. Arathoon. — Ves, tliat order will 
suit me very well. Mr. Mayne appears 
to oppose. 

Mr. Mayne urged that it will establish 
a bad precedent, if Respondents were 
allowed after they find out that an 
appeal is going against them to matfe 
such applications, it was likely that they 
would frequently act in this manner. 
He further pointed out that leave to 
appeal was granted^ so far back as h'eb- 
ruary 1899, and there was no reason 
shown for any indulgence in this case. 
Any way if the appriJiition is granted, 
then costs must be paid of the re- 
hearing. 

Lord Ma(JNAghten. — Their Lordships 
always regret having to hear an appeal 

parte. 

After consideration Lord Macnaghten 
said the prayer will be refused with 
costs. 

On the 22nd June — 

Their Lordships^ Judgment was deli- 
vered by 

Sir Richard Couch. — Thomas Paul 
DaSilva, who died in February 1857, 
made a Will, dated the 5th January 1 857, 
of which he appointed the Respondent, 
Edward Brown, sole executor. 

After leaving various legacies, he 
disposed of the residue of his estate by 
clause 11, which is as follows : — 

After carrying out alVthe directions 
and paying the legacies specified in the 
above-mentioned paragraphs, all my 
ancestral and self-acquired moveable and 
immoveable properties that shall remain, 
^ also the moveable a,nd immoveable 


properties left by Domingo Manuel 
Anthony D'Silva, and which I have 
inherited, shall descend in C({ual shares to 
the eldest sou to be born to each of the 
daughters of my late brotiicr John 
Emanuel D’Silva (namely) Mrs. Cecilia 
Proby and Miss Flora DaSilva, who are 
now alive. ^J’he sons of those daughters 
(of my brother) shall after their birth 
renmin under the control and guardiati- 
sjiip of ,the Executor Saheb until they 
attain majority at the expiry of 21 (twen- 
ty-one) years, and whenever the eldest 
son of any of the ladies shair attain 
majority, the executor will make over 
bis share to him to his satisfaction. Of 
my two brother's daughters I give to the 
elder (namely) Cegilia Proby, the Bhar- 
pasha Tofelbari dwelling- house inherited 
by me, and to the younger (namely) Miss 
Flora, the house at Shibpore. But if for 
the purposes of management of my pro- 
perties it should be necessary for the 
executor to stay in any one of tlic said 
two houses, there shall be raised no objec- 
tion to his doing so. 

** And as regards the ornaments and 
tables and almirahs and other articles 
that I have in my custody and under my 
control I give the same to the said 
daughters (of my brother) in equal shares. 

“ The elder of them is married. Im- 
mediately upon my death she will get her 
half share of the same from the executor. 
The younger one has not been married 
yet. She is under age. When she ar- 
rives at marriageable age she will be 
given in marriage to a suitable person 
with the consent and according to the 
views of the executor. At the time of 
her marriage the ex^ecutor will give her 
the half share she is entitled to, and 
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regards the sum. of Rs. 50 (fifty) a 
month, which has been fixed for the 
maintenance of each of the said^ two 
daughters (of my brother) the elder of 
thorn will be paid her monthly allowance 
month after month. The younger shall, 
be sent to school, and her necessary ex^ 
penses at the school will be met from her 
fixed monthly allowance. Finis,” 

The Will is in thi Bengali language^ 
and this is the translation, which has 
been transmitted by the High Court to 
the Registrar as an official translation* 
of it, 

Cecilia Proby had a son born on 17th 
May 1858 who lived to be 21, and to 
whom on his attaining his majority, one 
moiety of the estate was handed over 
by the executor. 

Flora married George Williams in 1878. 
She had an infant son. born on 23rd 
August 1883, who only lived a few hours. 
Subsequently, she and her husband had 
differeuoes lind lived apart. George 
Williams died after the assignments next . 
spoken of, and no further issue was born 
to them. 

On the 31st March 1892, Flora Wil- 
liams sold half of her interest in the* 
second moiety of the testator’s estate to 
the third, fourth auU fifth Respondents. 

On the 12th Aug\ist . 1892, Flora 
Williams executed, a deed to Amrita Lai 
Banerjl by which after reciting, her pre- 
vious assignment to the above three 
Respondents she assigned to him for 
Rs. 3,000 the residue of her interest, 
in the . half-share of the residue of the 
testator’s estate and also the allowance , 
to her of Rs. 50 per month. On the , 
same day George Williams executed . a 
deed^by which, after Veciting , that upon 


the birth of the eldest, son of Flora^ 
Williams by him the moiety of the resi- 
duary estate became , as he was .advised 
and believed vested in the said eldest son 
and upon his death he George Williams, 
became entitled to it as his heir, be assign- 
ed to Amrita Lkl Banerji all his interest 
in it for Rs. 4,000, and Amrita Lai 
Banerji on the same day assigned to 
Alfred Edmund Harriss all his interests 
under those two deeds for Rs. 9,000. 

The suit in this appeal was brought 
by Harriss who has since died and the 
Appellants are his adfhinistratora against 
Brown the executor and the other Re- 
spondents, The plaint prayed that the.^ 
Will might be interpreted and the rights,, 
of the respective parties declared by the * 
Court, that it might be declared that the 
moiety of the remaining estate vested in 
a deceased son of •Flora Williams, and 
after bis death it devolved upon George 
Williams, and the Plaintiff ' was entitled 
to recover this as purchaser ; that if the 
Court held that Flora Williams was en- 
titled to anything then the Plaintiff was 
entitled to rccoyer it as purchaser, that 
Flora Williams had sold her monthly^ 
allowance of Rs. 50 to the Plaintiff, and 
he was entitled to it. The Respondent . 
Brown by his written statement alleged 
that nothing vested in the infant son of. 
Flora Williams and that there, was an,, 
intestacy under which that moiety phased 
equally to Flora and Cecilia. Flora. 
Williams in her written statement 
alleged that she^h^ transferred half of 
her interest to the third, fourth and fifth 
Respondents and that the deed ,in favour 
of Amrita Lai Banerji was obtained from 
her by fraud. 

The first question for consideration 
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is whftfc is the ooastruci^iOtt of the Will rs 
to the shares of the fesidue* The suit 
was first beard by the Officiating Second 
Subordinate Judge of Backergunge on 
the 12th September 18.96. In his judg- 
ment (Rec. 77) he states the paragraph 
of the Will iu the same words as are 
stated in the translation in the trans- 
mitted record of proceedings with one 
exception. Instead of the words being 
^as in that “ the executor will make over 
his share to him it is ** the executor 
will make over charge of his share to 
him.” Then after a paragraph which 
need not be noticed the Judge refers to 
" the contention of the Plaintiffs counsel 
that the words “eldest son” meant the 
first-born son and that the estate vested 
in him as soon as he was born, and says 
that the Will is in the Bengali language 
and there are words and expressions in 
paragraph 1 1 which as it seems to him 
indicate that the construction suggested 
cannot be accepted as correct. The 
learned Judge then says : “ The passage 

I rely upon is (quoting the Bengali ori- 
ginal) j the words mean the eldest son 
living and not the first born, the words 
in the passage denote whoever may be 
the eldest son living to complete the age 
of 21 years.” Now an eldest son^ be 
born is not the same as an eldest 
who shall live to attain the age of 21 
years and who may be a second, thiiid or 
fouth born son. The correctness the 
translation “ eldest son to be born ” does 
not appear to be questioned, but the 
words are held not to have tfeeir ordinary 
meaning apparently because they are 
ioUpwed by the direction to the executor 
to make over the share to the son on 
his attaining majority. Then he says 


“ Again there is not a single word m the 
WM to indicate that tJie esMe beqmatbsd 
wovld vest in the son as soon as he would 
be horn»^ This is a serious error. The 
words “ descend to the eldest soUi” nman 
to go down to him, to belong to him 
in succession to the testator and refer to 
^his birth. It will be seen that the High 
Court translates the Bengali by “ devsolve 
^ or go ” which has the same meaning. 

The learned Judge proceeds to say 
“Ow the contrary the testator directed 
that the share bequeathed would be 
made over to him by the executor on his 
attaining and completing the age of 21 
years and not before.” This is another 
error. The Will is not to the contrary 
wheiu it says that the sons of the 
daughters shall after their birth remain 
under the control and guardianship of 
the executor until they attain majority 
at the expiry of 21 years and when- 
ever the eldest son of one of them shall 
attain majority the executor will make 
over his share to him. It will bo seen 
that the High Court also relies upon 
the direction to the executor to make 
over the share as showing that it was 
not to be vested until the attaining the 
age of 21 years. The Subordinate Judge 
had a translation wjth the word 
“ charge ” in it which it seemed to him 
ought not to be there and he says that 
“if the word ^charge’ be retained it 
might mean that the estate would vest 
in the sou on his birth and the executor 
would remain in charge of the same till 
he would attain majority when merely 
the charge of. the same would be made 
over to him,” This is really what is 
intended by the direction that the sons 
shall remain under « the control mi 
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guardianship of the executor until they 
attain majority and whenever oiie of 
them does the executor “ shall make over 
his share to him/' The executor as 
guardian would have charge of the share 
vested in the son and these words merely 
point to the possession or enjoyment 
of it. ^ 

Upon the question whether the assign* 
ment by Flora •Williams to Amrit^i Lai' 
Banerji was valid and that effect should 
be given to the purchase by HarriSs the 
Judge held that it should and according- 
ly made a decree in his favour only for 
a fourth share of the accumulations of 
the income of the half share bequeathed 
to the son of Flora Williams and for the 
monthly allowance of Rs. 50 and dis- 
missed the suit m to the rest of tlie 
claim. 

JTarriss having died, the present Apj»61- 
lants as his representatives appealed to 
the High Court and Flora Williams made 
a cross-appeal on the ground that her 
sale to Amrita T^al Banerji was not 
binding on her. After noticing in its 
judgment that the Will is in the Bengali 
language and character and that the 
Subordinate Judge, who is a Bengali him- 
self, was fully conversant with the lan- 
guage in which ^.he Will is written, the 
High Court states the passage in the 
judgment of the Subordinate Judge 
wliich their Lordships diave commented 
upon. Then having stated in Roman 
characters the Bengali words of the 
material part of the clause, they say ** we 
had this passage translated by one of 
the Court translators who has chosen 
to translate the words parjpapta haibeh 
by the English words ‘will become 
vested/ We regrat that in our opinion 


his version is entirely incorrect. The 
translation made by the sworn interpreter 
on the original side of the Court accords 
in the interpretation of the words par- 
jyapta haiheh with the translation in the 
Paper-book. The technical meaning con- 
veyed by the English expressions “ shall 
vest ” “ shall become vested " are not in 
our opinion conveyed by the Bengali words 
parjyapta haihek which really mean “ shall 
devolve or go and indicate the line oil 
devolution." This appears to their Lord- 
ships to be a misconception of what 
words are necessary for the vesting of 
a bequest or legacy. A bequest in favour 
of a person siinply (that is without any 
intimation of a desire to suspend or 
postpone its operation) confers a vested 
interest. It must be remembered that 
it is within a comparatively recent period 
that Indian , testators have adopted 
English modes of creating interests in 
their estates. There is no line of pre- 
ce^lents attaching to Bengali t^rms mean- 
ings which make them understood as 
terms of art by Bengali lawyers, It is 
not suggested in this case that the 
meaning affixed by the Courts to the 
testator's language is a sense required 
by a course of practice known to vakils. 
Tlie only safe course is to give to his 
words their plain ordinary meaning, 
Tlie official translation in the record, 
that by tl>e sworn interpreter of the High 
Court, and that of the Judges agree 
regarding the critical words. They ajre 
words of direct and simple gift " to the 
eldest son. The learned Judges appear 
to find in the appointment of an executor 
and guardian to the minors with' a 
tion to make over the property theni 
on their attaining majority sofuething 
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contrary to an intention that the gift 
should vest in tlie object at once. It is 
new to their Lordships to bear that these 
ordinary directions have any effect in 
suspending the ownership of the pro- 
perty and it seems to them that such a 
ruling is calculated to disturb settled 
principles. The judgment continues — “ It 
will be observed that the testator goes 
on to add that the sons of his brother’s 
daughters, not merely the eldest born, 
shall after their birth remain under the 
control and guardianship of the executor 
until they attain majority at the expiry 
of 21 years ahumny that it was not the 
eldest or lirst-boni wlio would take the 
property but the eldest among them who 
shall attain 21. The learned counsel 
for the Plaintiff contended that the sons 
of those daughters who were to remain 
after their birth under* Hhe control and 
guardianship of the executor meant the 
two eldest sons in whom the estate had 
already vested. But the 6riginal 
* putragan ’ clearly refers to all their sons, 
the intention of the - testator evidently 
being that during their minority his 
nieces ’ sons should be maintained out of 
his residuary estate and only when the 
two eldest among them should attain 
majority were their respective shares to 
be made over to theni.'^ In their •Lord- 
ships’ opinion the contention of the Plain- 
tiff ’s counsel is right. The words fhe 
sons of those daughters ” following imme- 
diately the bequest plainly refer to the 
sons to whom it is made. Th«wl5th clause 
of the Will to which the learned Judges 
refer as confirming their opinion is con- 
sistent with the contention of counsel 
and theif Lordships do not see any reason 
for the opinion that all the sous were 


during their minofity to be maintained out 
of tiSe residuary estate. The result is that 
their Lordships are of opinion that on the 
birth of the son of Flora Williams the half 
share in dispute became vested in him 
and on his death it passed to his father 
as his heir. The learned J udges say that 
lb the construction of the clause they 
^lave had the advantage of the opinion 
of Mf. Justice Gupta who is fully con- 
versant with the Bengali language which 
is his mother tongue and who agrees 
with them in the meaning to be attached 
to it. Their Lordships remark upon this 
that Judges who have heard the argu- 
ments and who are responsible for 
the decision can hardly with propriety 
rest it*bn the authori^ of one who has 
not heard the arguments and is not 
responsible for the decision though he 
also may be a Judge of the High Court. 
It is true that this case is a peculiar one 
in which Judges have to interpret a 
language which seems to be imperfectly 
known to themselves and to be familiar 
to a colleague. But then their Lordships 
are not informed how Mr. Justice Gupta 
translates the Bengali words. It is only 
said that the agrees with the meaning 
which the other learned J udges below at- 
tach to the clause in question. He does not 
appear to have thrown any new light on 
the rendering of the words into English. 
It must be taken that on this point ho 
agrees with his colleagues of the High 
Court and with their sworn interpreter 
and with the oMcjal translation in the 
record. If so, the agreement with the 
decision must* be on account of that 
further reasoning which has led the 
Courts below to inferences from which 
their Lordships dissent. 
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The learned Judges tbat, as the 
Subordinate Judge is a Bengali, it v^ld 
require very cogent reasons to induce 
them to place a diiSferent construction on 
the clause in question. Certainly, it is 
impossible to be too careful in ascertain- 
ing the exact effect of the Bengali terms. 
But that has been done after an unusual^ 
amount of testing, and there is no dis-%> 
agreement about it. The decision of 
both lower Courts rests on Brirtciples of 
construction common alike to English 
and Indian documents ; and that is the 
point on which their Lordships differ 
from them. 

The second question is whether the 
deed of sale to Amrita Lai Banerji by 
Flora Williams of the 12th August 1892 
was valid, she having in her written 
statement alleged that it was fraudn- 
lently obtained. The Subordinate Judge 
held that the fraud was not proved and 
that H^rriss’s purchase from Amrita Lai 
Banerji must stand and be given effect 
to.*^ The High Court in the appeal to it 
did not decide this question bulj consi- 
dermg the amount of the accumulations 
which Flora Williams would be entitled 
to receive upon their construction of the 
Will as well as the monthly allowance of 
Rs. 59 they were , of opinion that the 
bargain was of an unconscionable charac- 
ter and could not be sustained. Accord- 
ing to their Lordships’ oonstruction of 
the Will Amrita Lai Banerji obtained., 
only the monthly allowance by his pur-* 
chase and there is no ground for holding 
that this was an unconscionable bargain. 

Their Lordships will humbly advise 
His Majesty to reverse the decrees of 
both the lower Courts and to make a 
decree declaring that a moiety of the 


residuary estate was vested in the deceas- 
ed son of Flora Williams and at his death 
it devolved upon George Williams and 
the Appellants are entitled to it as re- 
presenting Harries the purchaser. And 
ordering that an account of the estate 
since the death of the testator be taken 
and that any money found due from the 
Respondent Brown on adjustment of the 
account shall be paid to the Appellants. 
Also declaring that Flora Williams sold 
her monthly allowance of Rs, 50 and that 
the Appellants are entitled to it and 
ordering all the money that is due for 
it from the 12th August 1892 with 
interest at Rs! ^ per cent, per annum to 
be paid to them. 

Their Lordships think that the Appel- 
lants and the executor Edward Brown 
are entitled to take their costs of all the 
proceedings in *lndia out of the portion 
of the estate of Thomas Paul D’Silva 
in the hands of the executor but tbat all 
other parties should bear their own costs 

those proceedings and they will humbly 
advise His Majesty accordingly. The 
Appellants will likewise have their costs 
of this appeal from the same source. 

Their Lordships have already directed 
that the Appellants’ costs of opposing 
tl)e petition of the Respondent Cecilia 
Proby to be heard after the hearing had 
concluded shall be paid by her. 

Solicitors : Mmra. Edwards 
& Co. for the Appellants. 

App€ 0 d allmed with dir^cHom m 
cads of the various 
uccmmt ordered to be tabStSi 
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Sybd Moazim 

Maobbak, C. J. Hoshein Khan Bah a- 

J. dur and another, 

"" 1901. Appellants, De- 

Heard, fondants, 

21, 22 k 23, May. 

Judgment, Baphabl Uohinson,* 

18, June. Respondent, 

Plaintiff. 

Private international law — Foreign Court -- 
Foreign jttdgm^t — Suit on a foreign judg- 
ment to recover money due for hoards lodging 
and tuition — Contract^ breach of uni/iin juris- 
diction, if 7 iece 8 sary^Juri 8 diction of Eugluh 
Court over British subjects residing in British 
India — Notice of action — Jurisdiction of Bri- 
tish Indian Court to go into merits of xhe 
action in the BTtgluh Court — Civil Proce- 
dure Code (Act XIV of 1382% secs, 'i, 18, 
EivpL 6 — Order XI, Rule I (e) binder the 
Judicature Act — Residence in England if 
necessary to fm liability on a foreign judg- 
ment — Interest on money decreed, token no 
provision for such is made in* foreign •judg- 
rmnt, if recoverable — Ordier XLII, Rule 16 — 
1 and 2 VicL, c. 110, sec, 17 — Indian Interest 
Act (XXXII of 1889)^ 

As a general rule a Comt can exercise 
jwisdietion a foreigner only if he is 
resident within the limits of its territorial 
jurisdiction. Natives of British India, 
though foreigners, owe allegiance to the 
common sovereign of England cmd British 
India and are subject to the supreme legis- 
lative authority in the British Empire, 
If therefore the supreme tlgislcJure in the 
British Empire authorises an English 
ijlvurt in any class of cases to exercise 
^Ugiedictum ov0' a nmrrmdent foreigner 
hp reason of the cause of action arising 
witkin its jurisdiction and that foreigner 


is a native^ of Bniisk /nd&Vr, ^ 

treat the judgment pemed a [ 

mev^ely heeame he did no< resdde wiifmn 
ike jurisdiction of the Court which patsed 
it. Order XI, Mule X (e) under the Eng- 
lish Judicature Act comtitutes a legislative 
Act of tlw sovereign power ivgulating the 
jurisdiction in the cam of a British sub- 
ject resident in British India and outside 
the ordinary territorial jurisdiction of 
th^Ejigiish Courts and^gives the English 
Cow'ts jurisdiction over such Btdtish sub- 
jects in a case which falls within the 
o^der. But it is open to a defendant 
to show that this is mi so aisd that tlse 
English Court /tad in fact no jurisdic- 
tion, 

(lURDYAL SiNOH V, RaJA OF FABfJ)- 
ko'f(1) followed and explained,' 

In a suit based on a foreign judgment, 
Jhe Plaintiff cannot recover more than 
appears on the face of the judgment and 
when such judgment is silent as to interest, 
he cannot make the Defendant pliable for 
interest on the amount of the English 
judgment, the English, statutes as to judg- 
ments carrying interests (Order 4.2, Mute 
US, and 1 and 2 Vkl., c. 110, sec. 17) 
not applying to India. 

This was an appeal preferred on the 
20th of November 1899, against the 
decree of Babu Chaudi Charan Sen, 1st 
Sub-Judge of Backergunge, dated the 
10th of July 1899. 

The facts of the case were shortly as 
follows ; — 

The PlaintiflF, Raphael Robinson, as the 
representative df one ^Herman Robinsoui 
brought thj0 present suit, out of which 
this appeal arose, on a foreign judgment 
— an ex parte judgment of the Queien's 

( 1 ) L. R. 2UL A. 171 ; s. a h !L, R. 

23 Oal. 222 (1894). 
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Bench Division of the High Court of 
Justice of England — for an amount equal 
to Ks, 6,551 and odd against Syed 
Moazina Hossein Khan Bahadur and his 
son Syed Mutahar Hossein. The foreign 
judgment itpon which the suit was 
brought said nothing about interest. 
The claim in the English Court v»ras for 
board, lodging and tuition of Syed Muta- 
har Hossein, the 'son. In his defence 
the father pleaded that he w^as not 
served with the writ or any copy thereof 
in the English action, that he had nevdr 
beeu within the jurisdiction of the Eng- 
lish Court, that he never resided either 
permanently or temporarily w.ithin the 
jurisdiction of the English Court, and 
that the judgment was made witliput 
jurisdiction and was fnoperative against 
him. His son*s defence was substantially 
the same, though he admitted he had * 
been in England for upwards of two 
years but had left some time before the 
institution \)f the suit. Both Defendants 
pleaded that, on the merits, the judg- 
ment in the English Court ought nqt to 
have been passed and that it ^vas a 
fraudulent action. The father further 
said that he had no dealings with Herman 
Robinson and that be never undertook 
to pay the boarding and lodging ex- 
penses of his' son with the latter. It 
was further contended that neither of 
the Defendants had personal notice of 
the action in England and that they 
did not appear in the English action^ nor 
submitted to the ^jurisdiotion of that 
Court; and that the claim for interest 
was untenable. ♦ 

Mr. Henderson^ with him Babm Basanta 
Kamar Rose and Jnctnendra Mohun JDas^ 
for the xVppellaul. * 


Mt. J, Woodrofe and Badu fro- 
sunno Gopal Roy for the Respondent. 

Mr. Henderson, — The oases of the first 
and second Defendants stand on a diiTerent 
footing. The evidence of the father shows 
that he received no notice of the suit in 
England ; and if so, ho is not bound. Apart 
from this there was no jurisdiction as 
;jgainst him as he had never been a resi- 
dent in England or subject to the English 
Courts: His son did at one time reside in 
England, but he had left that country be- 
fore the suit in which the judgment sued 
upon was passed was instituted, and there- 
fore there was no jurisdiction in his case 
also. Gnrdyal Singh v. Raja of Faridkot 
(1). The lower Court has distinguished 
this from the case cited holding that Bri- 
tish India is not an independent country 
and that natives of British India do owe 
allegiance and obedience to the British 
Hovereign. But the Privy Council in 
referring to the independence of the 
country and allegiance of the party sued- 
were merely describing the state of things 
which existed in that particular case 
and did not intend to lay down a different 
rule for a case such as the present. So 
in Walla Karuppa Settiar v. Mahomed 
IburaJit Saheh (9), it' was held that the 
Court at Kandy iu Ceylon bad no junV 
diction over the Defendant In any case 
the Defendants are not entitled to in- 
terest.* 

Bahu Bamnta Kumar Bosc^ (on the 
same side). — The matter must be detet^ ) 
milled by referqpce to the terms of v 
Xfi of the Judicature Acte which auttidir* ^ 
ises service outside the 
Here the case < is not within 

(1) L. R. 21 1 A. in : s. '0* 

22 Cal. 222 (1824). 

. (9) I. L. R. 20 Mad. X12 (1896). 
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of the Qtder for there was no, breach of 
contract within th|& jurisdiction of the 
English Courts. 

Mr. J. G. WQOilroffe (for the Bespond- 
ent). — The service has been duly proved. 
It is clear upon the authorities that the 
merits of the case cannot be examined. 
Want of jurisdiction may no doubt be 
shown, but there is a presumption of ^ 
jurisdiction which has not been removed. 
This is not a case of simple but of as- 
sumed jurisdiction over the parties : 
Piggott^s Foreign Judgments, 2nd Ed., 
129, 132 -133—130, 145, 104. Service 
out of the jurisdiction is an express sta- 
tutory enlargement of ^the jurisdiction 
of the English Courts. Piggott’s Service 
out of the Jurisdiction i, xlii, xlv, xlix, 
Ivii. Though legislation is presumably 
territorial. Parliament has power to extend 
the operation of a st£yt 4 ite t<^ the whole 
or any part of the British Empire, I Ik 
Iviii — lx, Ixiii. That has been done in 
the case of Order XI, which has opera- 
tion over British subjects in British India. 
Even if it be held that it has not opera- 
tion proprio vig(yre then inasmuch as the 
British Legislature has thought it proper 
to confer jurisdiction on English Courts 
over non-residents, it is not for the Courts 
of a Dependency to say that such a 
rule is contrary to justice, conyeniQ,nce 
or the principles of private international 
law, and such Courts should give effeot 
to the judgment and recognition to the 
principles upon which the jurisdiction 
to idsjue service out of the^ jurisdiction is 
based, Tumbull v. Waller Coohney 
V. Anderson (11), Whaley v. Bv>^eld (4). 

(4) L. R. 82Ch.D. 123 (1888). 

•(10) 67 Law Times jr67 (1892). 

; i , (11) 31 Beav. 452 (1882), 


The case is within Order XL As regards 
the son there was an actual breach 
of contract within the jurisdiction of 
the English Courts. As regards the 
father the case was apparently one gf 
contract by correspondence, and the place 
where the answer ceased to be under the 
sender^s control was the place where the 
contract was made. Piggott’s Foreign 
Judgments, Additional Notes, 1886, p. 7. 
As to*interest, see 1 and 2 Vic., Cap. 110. 

Mr. Henderson in reply. The citations 
fr6m Piggott on Foreign Judgments and 
Service out of the Jurisdiction whilst 
recommending the views urged by the 
Respondents show that the case-law has 
not gone the length of actually deciding 
in favour of the propositions submitted 
by them. In any^cvent assuming the 
correctness of those propositions the 
Respondent has not brought himself 
within the terms of Order XT upon 
which the jurisdiction is said to bo 
based. • 

Th^ JUPCJMKNTS OP THE CouRT were as 
follows : — 

Maclean, C. J.— -The Plaintiff in this 
suit is the legal personal representative 
of one Herman Robinson, and the De- 
fendants are father aiid son, viz., Syed 
Moazini Hossein Khau Bahadur, and 
Syed Mutahar Hossein, Barrister-at-law. 

1 shall refer to them as the father and 
the son. The suit is on a foreign judg- 
ment, viz., on an ex parte judgment of 
the Queen’s Bench Division of the High 
Court of Justice of*" England, for en 
amount eqiiivalent to 6,551 rupees a^d 
odd, a judgment recovered against both 
the Defendants. In his defence the 
father pleaded that* he was not 
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witli tbe writ or any copy tberaof in 
the Eng^Iiah aotbny that be had never 
been within the juriedietion of tbe Eng- 
lish Court, and that the judgment was 
i^ade without jurisdiction, and was in- 
operative as against him. His son^s 
defence was substantially the same, 
though he admitted he had been in 
England for upwards of two years, but 
bad left some time before the date of. tbe 
institution of the suit. Both Defendants 
pleaded that, on the merits, the^judgafent 
in the English Court ought not to have 
been passed, and tliat it was a fraudulent 
action. Upon this latter point 1 may 
remark at once that, even if it were 
competent for the Defendants to go into 
the merits of tbe suit on which the 
English judgment was based, which I do 
not think they can properly do, the son 
has not tendered himself as a witness im 
this case, nor put in any evidence whilst 
the father does not go beyond saying 
that he had bad no dealings with Herman 
Ilobinson, and that he never undertook to 
pay tbe boarding and lodging expenses of 
his son with the latter. The claim in tbe 
English Court was apparently for board, 
lodging and tuition. Neither of tbe De- 
fendants appeared in the English action, 
or submitted to t|ie jurisdiction of- tb^tt 
Court. Upon tbe question of whether or 
not the Defendants were duly served, and 
had notice of the English action, tbe son 
ban not ventured to go into the box and 
challenge the statement as to service, 
told by the witness Nibaran Chandra 
Chattopadhyfi^ Wtilst the father only 
ventures to say that he does pot recollect 
that any writ from England was served 
upon him. On tbe evidence, it must 
be taken that both Defendants were 


duly served^ Astaming there was juris- 
diction in the Engl^h pqnxtt and that 
it was properly exercised^ it has not hem 
disputed that, as a gonerd principle, the 
Court in which the suit on the fbre^n 
judgment is brought cannot properly go 
into the merits of the action which re- 
sulted in the foreign judgment sued 
upon, but the Appellants contend. that 
by virtue of the last words of explana- 
tion 6 of sea 13 of the Code of Civil 
Procedure, which explanation runs as 
follows : “ Where a foreign judgment is 
relied on, the production of the judg- 
ment duly authenticated is presumptive 
evidence that the Court which made it 

r • 

had competent jurisdiction, unless the 
contrary appear on the record ; hut such 
presumption may be removed by proving 
the want of jurisdiction/’ they are en- 
titled to rebut presumption by pro- 
ving the want of jurisdiction of the 
ISnglish Court. It is said for tbe Appel- 
lants that the jurisdiction of the English 
Court was based entirely upon tbe view 
that tbe case fell within Order XI of 
1883, Buie 1, sub-sec* (e), and the Defend- 
ants say they are entitled to show that 
that was not so, and consequenHy tiiat 
there was a want of jurisdiction in tbe 
English Court 1 think they axe entitled 
to ^bow^ this. The father ways be has 
substantiated this by his evidence, that 
]|s never wrote to Herman Bobinsou and 
bad no dealis^ with him, and in ## 
suit that evidence is uncontradicted, and 
may, I thinly be relied upom Ti#; 
argument, however, does not assist tbt 
son, for be has put in no eyideneA I 
now pass to the important 
whether tbe English Court 
diction over tbe Defendants^ 
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this point I refer to the case of Gnrdyal 
Singh v. Raja of Faridhot (1) where 
the law on the subject was very carefully 
considered. That no doubt was the case 
of a judgment obtained in air foreign 
country, but against one who was not a 
subject of that country. In the present 
case the English Court is a ‘‘ foreign 
Court ” within Iho moaning of hoc. )i 
of the Code of Civil Procedure, and the 
judgment is a foreign judgment. There 
their Lordsliips of the Judicial Committee 
say : — ‘‘ Under these circumstances, there 
was, in their Lordships’ opinion, nothing 
to take this case out of the general rule, 
that the Plaintiff must sue in the Court 
to which the Defendant is subject at 
the time of suit actio se(fuitur forum 
ret which is rightly stated by Sir 
Robert Phillimore (International Law, 
Vol. 4, sec. 891) “tojie at the root of 
all international, and of most domestic, 
jurisprudence on this matter. All juris- 
diction is properly territorial and extra 
territorium jus dicent% impune non pare- 
turf Territorial jurisdiction attaches 
(with special exceptions) upon all persons 
either permanently or temporarily resi- 
dent within the territory, while they are 
within it ; but it does not follow them 
after they have withdrawn from itj and 
when they are living in another inde- 
pendent country As between different 

provinces under one sovereignty 
under the Roman Empire) the legislation 
of the sovereign may distribute and re- 
gulate jurisdiction ; but no territorial 
legislation can give jurisdiction which 
any Foreign Court ought to recognise 
against foreigners, who owe no alle- 

. ( 1 ) L. R. 21 I. A. 171 : s. c. I. L. H. 

22. Cal 222 at pp. 287, 238 (1894), 


gianco or obedience to the power which 
so legislates. 

In a personal action to whic|i none 
of these causes of jurisdiction apply, a 
decree pronounced in absentem by a 
Foreign Court, to the jurisdiction of which 
the defendant has not in any way sub- 
mitted himself, is by International' law 
an abaoliito nullity. Ilo is under no 
ol dilation of any kind obey it, and 
it mnjd bo regarded as a mere nullity by 
the •Court# of every nation except (when 
authorized by special local legislation) 
in the country of the feyrum by which 
it was pronounced. 

“These are doctrines laid down by all 
the leading a\ithoritios on International 
law ; among otliers, by Story (Conflict of 
Laws* 2nd edition, secs. 540, 549, 5.53, 
554, 566, 586) and by Chancellor Kent 
(Commentaries, Vol. I, p. 284, note (c), 
10th edition), and no exception is made to 
them in favour of the exercise of juris- 
diction against a defendant apt other- 
wise subject to it by the Courts of the 
country in which the cause of action 
arose, or (in cases of contract) by the 
Courts of the locus solutionis. In those 
cases, as well as all others, when the 
action is personal, the Courts of the 
coutftry in which a defendant resides 
have power, and they ought to be resort- 
ed to, to do justice.” I have cited from 
this judgment at length, as it was much 
relied upon by the Appellants. Here 
the father was never permanently or 
even temporarily resident within the 
territorial jurisdiction of England, and 
consequently, had he been a foreigner, 
that jurisdiction would not have attached 
upon him. Bat then arises the question 
whether the principles laid do\^n in the 



74C 


THE CALOOTTA WEEKLY NfOTBft, 


[Vob. V. 


Sykd Moazim Hossbin Ehak Baha&ur v. Bapbibl Bobinbov^ 


Privy Council case from which i have 
quoted, apply to the case of an Indian 
who is a subject of the Sovereign both 
of England and of British India, or 
merely to the cases of foreigners who 
owe no allegiance or obedience to the 
power, the Courts of which have passed 
the judgment sued upon. 

In Dicey's “Conflict of Laws,” p, 369,^ 
the following rule is laid down ; “ in an 
action in pevBonam in respect of any cause 
of action the Courts of a Foreign country 
have jurisdiction.” 

Case 2. — “ When the defendant is at 
the time of the judgment in the action, 
a subject of the Sovereign of sncli 
country,” and reference is made to 
fichihf^hy V. WeBtmlioh (2) and Rovi^llon 
V. RoHRillon (3). Til the former case the 
Court said : “ We think some things are 
quite clear on principle. If the defend- 
ants had been, at the time of the judg- 
ment, subjects of the country where 
judgment is sought to be enforced against 
thei|i, we think that its laws would have 
bound them.” Tn the present case the 
Defendants were, at the time of the 
judgment, subjects of the sovereign both 
oL England and of British India, though 
at the date of the judgment they were 
not within the territorial jurisdiction of 
England : they were resident in British 
India. It is, however, contended for the 
Plaintiff that qnd the circumstances of 
this case, there exists territorial legisla- 
tion of the sovereign power giving the 
English Courts jurisdiction over British 
subjects wherever thf^ may be, and 
placing them tinder the jurisdiction of 
the English CouHs, or at least making 

(2) L. H. 6 Q. B. 155, 161 (1870), 

(8) U Oh, Div, ,851-671 (1880), 


it oompuisory upon them to come in 
and submit to that jurisdiotion. Upon 
this point 1 may peihape refer to the 
observations of the late JTiMitioe* 

Cotton nrho says, in the ease of Wk(il0y 
V. Bmfdd (4) “service owt of tihe 
jurisdiction is an interferenoe with tlio 
ordinary course of the law, for gocieraUy, 
Courts exercise jurisdiction only over 
persons who are within the territorial 
iimite of their juriediction. If an Aot 
of Parliament gives them jurisdiction 
over British subjects wherever they may 
be, such jurisdiotion is valid, but apart 
from Statute, a Court lias no power to 
exercise jurisdiction over any one lieyoiid 
ite limits.” Tt is tx>nfcended for the 
Plaintiff that Older XI of 1883, Hale 1, 
sub-aec. (e) which has a statutory force 
and which order wm referred to by Lord 
Justice Fry in the case I have just 
cited as “a complete code governing 
service out of the jurisdiction ” — (I am 
referring to the English Courts' orders)— 
gives the English Courts jurisdiottoti 
over subjects of the British Crown 
wlierever they may be. The Appellants 
say that the object of service under that 
order is not to give jurisdiction over the 
party served, but only to give him notiee 
of a proceeding afl^ting his rightly so 
as to give him an opportunity of coming 
in to defend them, TAe Credit 
Limited V. Van Wtede (d)« 
no doti|)t is so, in the case of a foreigisef» 
hut is it so in the ease of a.subjeot of 
the British Crown resUent outside 
territorial juarisdiotion of Baglmdsf 
in a Dependency of the Britii^ 

Though no douH Briferii IiriiolilMl ill 

(4) L, ». 82 Oh. DiV, 128 st p, HH 

(5) nq,K D. 171 amh i a/" 
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own Legidiitire CotiiicrH tbn siil^eots 
of the Bintiflrfi Crown there are stibjecl 
to tile Supreme Legietative autbority of 
the Imperial Pai^Mament, and Order Xi 
JEfcute 1, »ub*see. (e) would appear to be 
general in its sphere of operation except- 
ing only Seotlaivd and Ire^d. 

In my opinion the order in question 
constitutes a Legislative Act of the 
Sovereign power regulating the jurisdic- 
tion in the case of a British subject 
resident in British India, and ontside the 
ordinary territorial jurisdiction of the 
English Courts, and gives the English 
Courts jurisdiction over such British sub- 
jects, assuming that the particular case 
falls within the order. I think, however, 
that it was open to the Defendants to 
show, and that the father has shown, 
that the action in the, JSnglisl^ Court 
was not founded, as it purported to be, 
upon any breach or aHeged breach within 
the jurisdiction of the English Court of 
any contract made by , him, which was 
to be performed within such jurisdiction, 
and consequently that the English Court 
had no jurisdiction in the matter or to 
order service out of its jurisdiction. The 
present suit therefore mxist fail as against 
the father, and the suit as against him be 
dismissed with costs, and he must ^hare 
the costs of the appeal. 

The case of the son is different. Mo 
evldbnoe has been put in on his behalf 
to, rebut the presumption that the Eng- 
Qsh Court was one of competent juri8>- 
diction, as was done by the father^ and 
that being so, I think, upon the grounds 
which i have stated^ that he is Hleble. 
I do not think, however, that he* is liable 
for inters^ on the amount of the English 
judgmenti: the Plain tifi* oaxmot, I think, 


recover more than appears on the lace of 
the judgment sued UpoiK The English 
Statute as to judgments carrying interest- 
does not apply to India^ nor does the 
Indian Statute as to interest assist 
the Plaintiff. The decree against thw 
son must be modified to that extent. 
That however is a very small matter, 
^d should not afiect the costs of the 
appeal. * The decree, tberelore, subject 
to such modiheatioDy must stand as 
against him, and 1^ appeal must be* 
dismissed with eostsi 

BANJDrsjBB!, J.-^I am of the same opi*^ 
nion. 

This appeal arises out of a suit brought 
by the^ Plaintiff-Bespondent against the 
Appellants. The suit is based on a judg- 
ment of the Queen^ Bench Diviston of 
the High Court of J^ustice m Eng^isuadi 
which is a Foreign judgment Within thw 
meaning of the term as defined in sec. 2 
of the Code of Civil Procedure ; and the 
main question for determmation in this 
appeal » whether that judgment is hindy 
ing on the Appellants. 

It is contended for the Defeudemtso* 
Appellants, that the judgment upon- 
which the stiit is based is not binding ow 
the Defondants as neither pf them reside 
ed within the territorial jiiwisdictlon ol 
the Court when the suit was brought ; 
stvot%diy^ that it is not Siuding on the 
Defendants as neither of them had per- 
sonal notice of the suit ; thai il 

is not binding on the Defendants aw the 
Court which passed* it had no jurikliotion^ 
over the subject-matter of the suit f cuid( 
fburthl^ that the elaim for intemt m 
untenable. 

In support of the contention, it 
is argued that residence, permanent or 
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temporary, within the territorial jurisdic- 
tion of the Court, is necessary to make a 
Defendant, who is a foreigner, subject 
its jurisdiction ; and Story’s Conflict 
of Laws, secs. 539 and 546, Phillimore’s 
International Law, Vol. IV, sec. doccxci, 
and Sirdar Gurdyal Singh v. Baja 
of Faridhot (1) are relied upon. Upon 
principle as well as upon authority, it is 
no doubt true, as a general rule, that a 
Court can exercise jurisdiction over a 
foreigner only if he is resident within the 
limits of its territorial jurisdiction. But 
the reason of the rule is, as stated by 
Story in his Conflict of Laws, (sec. 539) 
that “no Sovereignty can extend its 
process beyond its own territorial limits 
to subject either pwsons or property to 
its judicial decisions ; ” and the same 
reason is given by the Privy Council .in 
Gurdyal Singh v. Raja of Faridhot 
(1) in the following passages of their 
Lordships’ judgment: “As between 
different provinces under one Sovereignty 
(6.^., under the Roman Empire) the 
legislation of the sovereign may distri- 
bute and regulate jurisdiction ; but no 
territorial legislation can give jurisdiction 
which any Foreign Court ought to recog- 
nise against foreigners who owe no allegi- 
ance or obedience to the power which so 
legislates.” Now can it be said that the 
same reason holds good w’^hen the foreigner 
is a native of British India, and the 
Court which passed Che judgment in 
question was the Queen’s Bench Division 
of the High Court of Justice in England ? 
Though the Defendants here are foreign- 
ers they owe allegiance to the common 
sovereign of England and British India, 
(1) L. R.21 I. A. 171 : s. c. 1. L. R. 

22 Cal. ‘I22 (1894), 

(1) 1. L R, 22 Cal. 222 at p, 238, 


and are subject to the supreme Legisla- 
tive authority in the British Empire. 
It is true that India has a' separate 
Legislature, and an Act of Parliament 
does not apply to 1 ndia unless India is 
expressly included in its operation ; but 
that is based upon convenience of legis- 
lation and not upon any want of author- 
ity in the Parliament to legislate for 
India. If, therefore, the Supreme Legisla- 
ture in the British Empire authorises 
an English Court in any class of cases 
to exercise jurisdiction over a non-resident 
foreigner by reason of the cause of 
action arising within its jurisdiction (as 
is the case where Order XJ, Rule 1 (e) 
under the Judicature Acts applies), and 
the foreigner is a native of British India, 
he cannot treat the judgment passed as 
a nullity, merely because he did not 
reside within the jurisdiction of the 
Court which passed it. The first conten- 
tion of the Appellants must, therefore, 
in my opinion fail. 

The second contention might upon the 
authorities, see Sreehurec v. Gopal Chun- 
der (6), Edulji v, Manekji (7), Bangaru- 
santi V. Balasuhramanian (8) and Rou- 
nllon V. Rousillon (3) have succeeded, 
if it had been shown that the Defendants 
had no personal notice of the suit in the 
Englfsh Court. But upon the evidence 
1 not think that that has been made 
out ; and 1 agree with the Court below 
in holding that they had notice of the 
suit. The second contention therefore 
must also fftll. 

It remains now to consider the third 
contention of the Appellants* By sec. 13, 

(3) L. R. U Ch. Div. 861 (1880)^ 

(6) 15 W. R. 600 (1871). 

(7) I. R. R. 11 Bom. 241 (1886)* 

(8) I. L, U. 18 Mad. 406 (1890). 
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Explanation VI of our Code of Civil 
Procedure the Foreign judgment produced 
is presumptive evidence that the Court 
which made it had competent jurisdic- 
tion, but the presumption may be remov- 
ed by proving want of jurisdiction ; and 
in my opinion that has been done so far as 
Defendant No. I is concerned. For the 
only basis of the jurisdiction of ^he^ 
English Court in this case was that under 
f)rder XI, Rule 1 (e), that is, by reason 
of the broach of contract upon which the 
suit was founded having occurred within 
the jurisdiction of that Court; and the 
evidence of Defendant No. 1 on this 
point, which stands, .unrebutted and 
which I see no reason to disbelieve, shews 
that he never entered into any conti'iict 
with the Plaintifli’ and so there never 
could have been any breach of contract 
by him within the •j^.irisdiction of the 
English Court. I may add that in say- 
ing this T am not going into the merits 
of the case but am only considering the 
evidence which it is open to the Defend- 
ants under Explanation VI of sec. 13 of 
the Code of Civil Procedure to adduce to 
shew that the Foreign Court had ilo juris- 
diction to pass the judgment in question. 

The case of Defendant'No. 2, however, 
stands on a different footing. There is 
no evidence adduced on his behalf on 
this point, and the judgment of the 
English Court which is presumptive evi- 
dence in favour of that Court having 
jurisdiction, stands unrebutted in his 
case. The fourth conteution in appeal, 
namely, that relating to interest, is, I 
think, well-founded. The foreign judg- 
ment on which the suit is based says 
nothing about interest ; and neither Order 
XLII, Rule 10 nor Statute 1 and 2 Viet., 


c. no, sec. 17 on which the claim for in- 
terest seems to be based, is applicable to 
India ; nor does the case come within the 
scope of Act XXXIl of 1839. 

The result then is that this appeal 
will be allowed and the decree of the 
Court below set aside with costs as re- 
gards Defendant No. 1, but as regards 
Defendant No. 2, the appeal will be 
dismissed and the decree of the lower 
Court affirmed with costs, subject to the 
modification indicated above, namely^ 
that the claim for interest is disallowed^ 
Appeal of Dift. No, 1 allowed. 
Appeal of Deft, No, 2 dismimed. 

H. P. C. 

[CRIMINAL REVISIONAL JURISDICTION.] 

• Rev. No. |73 or 1901. 

Lout Mohan Moitha, 
1st Party, 

Ghose, J. Petitioner, 

Taylor, J. 

1901. Maharaja Sdrya 

Heard, 21, June. Kanta Aohauya Chow- 
J udgment, dhry and others, 2nd 

• 9, July.j and Opposite Party, 

Crinimai Procedure Code (Act V of 1898% 
secfi, 5^6 J 4^0 y 4^9 — Charter Act (^4 and 
^5 Vict,y Ch, 104 )^ Letter Patent y »ec. 

Ca^e under sec, 14 ^y Criminal Procedure Codcy 
transfer of-- High Canrty power ofy to transfer 
such cases — “ Case ” aid “ criminal cascy^ 
meaning ofy as used m the Codcy whether co- 
CsCtensive aid inter chan geahle — DiaSy reason- 
able apprehension ofy in an officer irging a 
case — Absence of real bias—Ncpediencg of 
transfer — Inconvenience to parties or witnesses 
— Previous law, , 

(Per Giiose, J.) — It is doubtful whether 
the Legislature meant to confer on the High 
Court the power by sec, 520 of the Code^ of 
making a transfer of a case other than that 
in which a person uncharged with an offence, 
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The Uigih Cornet has Hhe power to ntake 
cm order of iramfer of a ccbee under sec. 
14 ^ of the Cede^ wkkft a Magintrate hat 
taken cognizance of wtder itv generat 
pomre of mpermtendenee under sec. 15 
of the Charts Act. 

When hy reason of the words or conduct 
of a Magistrate or Judge before whom a 
case is pending^ any party reasonably 
apprehends that there is a bias against 
him in the mind of the officer cQuceimed^ 
it is expedient for the ends of justice to 
transfer the case from his file to that of 
some other officer competent to try it^ 
though there may not be any actual bias, 

Queen-Empress v, Bhairab Chundkr 
Chakdrbutty (11) and DupSYiioii 
Driver (10) f&Uowed • 

(PisrTATOOR, J.)— is doubtful *whe- 
ther the Migfi €ourt has the power under 
sec, 52^ of the Code to transfer eases 
which do not relate to matters which may 
strictly be d^serihed as criminal as relating 
to a crime or effitneo wndms thi law. The 
Migkr C^rt hao such power under sec, ^9^ 
of the* Letters Tdient\ where the expression 
** criminal cjaeo^ appears without the dis- 
tinction which apparently exists in the 
Code of Criminal Procedure in respect of 
cases tried by a Criminal Qowt as opposed 
to civil cases, 

Mtmmg of and ^^crimmal com!' 

as used in the CjidA-ddstruASiedk 

This was a ptde' issued- on the 33rd' of 
May 1901, against the proceedings insti- 
tuted against the Petitioner by the 
District Magistrate of Mald&h on the 25th 
of April 1901. 

The facts ot the case, and the argiv: 

Cig) 1. h. R. 28 Cal. m (1898), 

ill) 2 C. W. N. 65 : s. c. 1. L. R. 

25 Cal. 727 (1897)'. 


iwents addressed to the Court appear from 
the judgment of Ghosh, 3, For argn* 
ments refer to the notes : a a 6 C. W. 
N, cclv. 

Mr, Jackson and Babu Sarat Chandra 
Khan for the Petitioner. 

The Advocate-General, Babus Dwarka 
NaJt^ Cliakravaa'ti and Joygopal Ohose 
lor the Opposite Party, 

The . Judgment op the Court was as 
follows : — 

Ghosb, J. — Thie is a rule calling upon 
the District Magistrate of Maldah to show 
cause why, having regard to the state- 
mehts made in pkras. 3 and 4 of the 
affidavit of one Baman Chandra Chow- 
dhury, affirmed on the 23rd May 1901, 
and those contained in para. 12 of the 
verified petition presented to this Court, 
as also the statements made by the 
Petitioner to the Magistrate himself in a 
petition dated the 1 0th May, the cane 
under sec. 145, Criminal Procedure Code, 
mentioned in the said' petition to this 
Court, and now pending in the file of the 
said District Magistrate, should not be 
transferred to Bajsbahye or some other 
district. ' 

Dfstriet Mnyimkaite has; through a 
Deputy Ma^trate, submitted an 
natiohj ht which, among^ other matters^ 
he> raises the qijuiesla^ whether tMs* Court 
haa pewar, under seoj 526^ OrMsil^ 
froeedhre^ lo trcmsAr a case undhr^ 
um 145, Gtimkwd Prooedhrer 
mmsk other M%fstrato. And he 
mlied upon the Ptmdhymg 

(^1> deoidstf by 

The leaarned 

(f) l. U H. 25 Bom. 179 <1900). 
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ol the opposite party has also »U8ed 
beiore us the tsame qaestioo ; and he has 
4M>etended that, in the oircumstanees of 
tiae case, it is not expedient to transfer 
the proceedings from Maldah to some 
other Magistracy. 

f 

I propose, in the first instance, to 
discuss the question whether, under sec. 
626, Criminal Procedure Code, the High f 
Court has the power to make the trans- 
fer, and, if it has^ not such power, 
whether it can do so under the Charter 
Act. 

Tt will be observed, on a reference to 
sec. 435 of the Code, that though the 
High Court may call foT |tnd examine the 
record of any proceeding before any in- 
ferior Criminal Court in order to satisfy 
itself as to the correctness, legality or 
propriety of any finding, sentence or 
order recorded or passoi by such inferior 
Court, yet proceedings under Ch. XII 
which contains among others sec. 145, 
are not proceedings within the meaning 
of the section ; and it may, therefore, be 
doubted whether, under sec. 439 of the 
Code, this Court is possessed of revi- 
sional powers in regard to a proceeding 
under sec* 145, But it has been held 
in several cases that this Court under the 
powers of general superintendence vested 
in it by sec. IS of the Chisrtpr Act, 
34 and 25 Viet, Ch, 104, has the power 
of interfering with an order under *that 
eeotiofi, if it be made without jurisdic- 
tion or it is an illegality sffooting juris- 
diction, see Aneth MiAlah jwk# othtn v, 
Sjfmkar Uddi MMah and on* (2), And 
the question here arises, whether this 
Court, being possessed of revisional 

.(2) 5 0, W. N- 438 ; s. c* I* L. R, 
27 Sn (1901)* 


powers, though not under Ch. XXXII 
of the Code, which deals with reference 
to, and revision by, the High Court, hue 
not also the power to tratisfer a proceeding 
under sec. 146 from one Court to anol^er^ 
when the ends of justice require it* 

Sec. 526 of the Code begins by saying 

whenever it is made to appear to the 
High Court — (a) that a fair and impartial 
mqjiury or trial cannot be had in any 
Orimiaal Court subordinate thereto, or {i>) 
that some question of law of unusual 
difficulty is likely to arise, or (c) that 
a view of the place in or near which any 
oifenee has l>eeu committed may be re- 
quired for the satisfactory enquiry into 
or trial of the same, or that an order 
under this section will tend to the gcncml 
oonvenienoe of the parties or witnesses, 
or (e) that suoli an order is expedient for 
the ends of justice or is required by any 
provision of this Code/' 

And it then says : ” It may order {%) 
that any offence be inquired intd or tried 
by any Court not empowered under secs. 
177 tp 184 (both inclusive), but in 
other ros{>6cts competent to inquire into 
or try such offence ; (w) that any parti- 
cular criminal case or appeal or class of 
such oases or appeals be transferred from 
a Criminal Court subordinate to its 
authority to any other such Criminal 
Court of equal or superior jurisdiction ; 
(in) that any particular criminal case 
or appeal be transferred to and tried before 
itself, or (iv) that an accused person 
be committed for trial to itself or to a 
Court of Session ^ 

Two important questions here arise : 
first, whether an investigation in a ease 
under sec. 145 is not an ** enquiry^* 
within the mmm% of clause (a), and 
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second, whether the Court of a Magis- 
trate, when it deals with a case under 
sec. 145 is not a Criminal Court with- 
in the meaning -of the section. That it 
is an “ inquiry within the meaning of 
the Code is perfectly clear from see. 4, 
clause (k), which says “ inquiry includes 
every inquiry other than a trial conduct- 
ed under this Code by a Magistrate or 
Court and so it' has been liold in .the 
ease of Sathh Chmidra Panda?/ v. Paje?i- 
dra. Natjj, Bagchi (.*1) where it question 
was raised whether a District Magistrate 
or a Sub-divisional Magistrate is entitled 
to transfer or withdraw a case under 
sec. 145 from the file of a Magistrate' 
subordinate to him ; and it was held 
that such power did exist. 

As to the olhet question, namely, 
whether the Court of the iVfagistrate 
taking cogni^jance of a case under sec*. 
145 is a “Criminal Court,” it seems to 
me that it is a Criminal Court within the 
moaning *01 the Code. It is a Court 
which is constituted under sec. G of the 
Act, and bound to administer ^he law 
relating to Criminal Procedure as pres- 
cribed by the Code. If, therefore, a 
proceeding under sec. 145 is an enquiry 
in a Criminal Court as indicated in the 
first part of sep. 526, let us consider, 
whether it is a criminal case within the 
meaning of the second part of the 
section. No doubt the first clause in 
that part of the seebidn refers to an 
“ offence,” but the second clause is more 
general, and it seems to me that, if the 
expression “ particular criminal caae iOr 
appeal” or “class of such cases or 
appeals ” refers only to offences, nothing 
could bo simpler for the Legislature tlian 

^3) I. H. 22K:al. 8P8 (1895), 


to have framed it, so that there could be 
no doubt about it. Tliey might have 
said that “ the inquiry into or trial of 
any particular offence, or the appeal in 
such case, or class of such cases or 
appeals, be transferred, etc,, etc.;” but 
instead of tliat, they usq a different 
phraseology. Reference Was, however, 
made in the course of the argument to 
the fa(‘,t that inasmuch as the word 
“ criminal ” govoi'ds the word case, as 
also the word appeal, both the proceed- 
ings must arise out of some oftence 
committed, and that the use of the ex- 
pression “ accused person ” in clause (iv) 
bears out that position. No doubt, the 
word “ criminal ” governs both the case 
and the appeal, but I am not prepared 
to say that it follows from this that the 
“ criminal case ” referred to must have 
reference to some .offence committed, nor 
do I think that the expression “ accused 
person ” supports that contention. These 
words, with reference to some other sec- 
tions of the Code (secs. 340, 342 and 
437) have received a wider interpreta- 
tion, namely, “ a person over whom a 
Magistrate is exercising jurisdiction,” 
see JKoja Singh v. Queen- Emp^^ess (4), 
Qu€en-Emp7'e88 v. Mona Puna (5), Queen* 
E?npre88 v. Mutasaddi (6), 

lUpop reference to Act IV of 1840, 
secs. 2 and 4, it will be found that, in 
the^event of a dispute likely to induce a 
breach of the peace concerning any pro* 
f)erty, the Magistrate was authorised to 
inquire whiclj party was in possession, 
when the dispute arose and was empower- 
ed to put such party into possession, and 

(4) L L. E. 28 Cal. 498 (1896). 

(5) I. L , R. 16 Bom. 661 (1892). 

(6) L L. R. 21 All. 107 (1898), 
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to maintyn him in possession, until the 
tights of the parties were determined by 
a competent Court ; and, further, that 
where a person had been forcibly dispos- 
sessed of any property, the Magistrate 
was authorised to restore that party into 
possession and maintain him in such 
possession until the right to possession 
was determined by a competent Courtly 
This Act, however, was repealed by Act 
XVII of 1862, which was in turn re- 
pealed by Act X of 1872. In the mean- 
time, by Act XI Y of 1859, see. 15, it 
was provided that a suit would lie in 
the Civil Court for recovery of possession 
of any immoveable property, if a person 
be dispossessed otherwise than by due 
course of law, if such suit were brought 
within six months from the dispossession. 
And we also find that, by sec. 318 of 
the Code of Criminal Procedure of 1861, 
the Magistrate was empowered to deter- 
mine, in the case of a dispute likely to 
induce a breach of the peace concerning 
any land, water or fishery, which party 
was in possession of the subject-matter 
of dispute. Kver since then, the Magis- 
trate has continued to exercise jurisdic- 
tion in a case like this, when there is a 
likelihood of a breach of the peace ; and 
the Civil Court has also continued to 
exercise the jurisdiction which \vas vetited 
in it by sec. 15, Act XTV of 1859 (sub- 
stituted by sec. 9 of the Specific lielief 
Act). The jurisdiction which under Act 
JV of 1840, was vested in the Magistrate, 
seems now to be divided^^ between the 
Criminal Court and the Civil C6urt ; and 
while the Civil Court under sec. 9 of 
the Specific Ilelief Act is authorised to 
restore, a party into possession, if he has 
within the last six months been disposscs- 
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sed without his eouseut, otherwise than 
by due course of law, the Criminal Court, 
in the event of an immiaeist danger of 
a breach of the peace resulting from a 
dispute between the parties, can only 
maintain a person in possession, if he 
is found to l)e in snob possession upon 
the date of the institution of a proceed- 
ing under sec. I4e5, or, if he was in 
possei|sion within two months antecedent 
to that date. Tiut the foundation of a 
proceeding under sec. 145 of the Code, 
as* already indicated, is the existence of 
a dispute likely to cause a breach of the 
peace ; and when such a dispute is not 
shown to exist, the Magistrate has no 
jurisdiction to take action. In this view 
of the matter, the proceeding under 
sec. 145 partakes of the character of 
a criminal case and, though that section 
lays down only a preventive measure and 
it occum in Ch. XU which is contained 
hi Pari IV headed Prevention of 
offences yet I am not prepared* to hold, 
as it has been contended before us, that 
it is npt a “ criminal case within the 
meaning of the Code. It will he oliserv- 
ed that there are other sections of the 
Code, which deal with preventive 
measures, and which are contained in 
the same Part IV, secs. 107 and 

110. Are proceedings under these sec- 
tions, criminal cases or what ? I think 
these may well be described as criiniiml 
cases ; and this Court, I am infoi*med, 
has exercised jurisdiction in transferring 
such cases under sec. 526 of the Code, 
see, for example, the ca#*e of Ahmed 
Hossein (7)^ and 1 find that in tSat 
case, the question was raised by the 

(7) Onreported. Cr. Kev. 33 of 1899^ 
decidefl 1 2th J^une IS99. 
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Magistrate oonoemed) upon the authority 
of a case in Jn ike matter of Aniar Singh 
(8) whether this Court had authority to 
transfer such oases to some other district; 
and, notwithstanding the objection raised, 
an order was made for the transfer. If 
a proceeding under sec. 107 or sec. 110 
may be regarded as a criminal case which 
may be transferred, I do not see how 
a proceeding under sec. 145 can be* re- 
garded in any other light, and as to 
which this Court has not the power to 
make an order of transfer. It is note- 
worthy that sec. 192 of the Code, under 
which a District Magistrate or a Sub- 
divisional Magistrate may make an o^er 
of transfer in any case, occurs in Part 
VI, headed “ proceedings in prosecu- 
tions,” and in a dhapter which deals 
mostly with the procedure in enquiry 
into offences. And it seems to me that 
it would be rather anomalous ft a District 
Magistrate, while not authorised to in- 
terfere with an order made under sec. 
145, has the power to transfer a case 
instituti^ under that section from the 
hie of one Subordinate Magistrate to 
another, the High Court, though posses- 
sed of Revisioual powers and entitled 
to set aside such an order, is not authoris- 
ed to make an ^ order of transfer. Jn 
this connection, 1 may refer to a note 
by Sir Henry Prinsep, in his recent 
edition of the Code of Criminal Pro- 
cedure under sec, 626, p. 516, which 
runs as follows : — “ The High Court may 
also order that a criminal case or appeal 
be transferred to and tried before itself, 
or that the accused be cpmmitted to 
itself, or to a Court of Session. It 
should be noted that by the use of the 

(8) I. L. K. 16 iUl. 9 (1898). 


expression * a criminal case ’ ^he order 
of the High Court is not restricted to 
an enquiry or trial of an offence. But 
an order for the transfer of a criminal 
ease or appeal can be made only when 
such case or appeal is before a Court 
ordinarily competent to try or hear it.” 
Upon these considerations 1 should be 
\ inclined to think that the expression 
criminal case ” occurring in sec. 526 
may well be understood, as simply dis- 
tinguished from a civil case or, in other 
words, that a criminal case ” is one 
over which a Criminal Court exercises 
jurisdiction. ^ 

But there is. one point which, I am 
bound to say, does raise a doubt whether 
the Legislature meant to give the High 
Court power to make a transfer in a case 
other than strictly criminal, under sec. 
526. Secs. 192< and 528, in speaking 
about the withdrawal or transfer of a 
case by a District Magistrate, use the 
words ** any case ” whereas sec. 526 says 
“ criminal case.” And while sec. 44 of 
the old Code of 1872 (corresponding to 
sec. 1 92 of the present Code) provided 
for the transfer ** of criminal cases ” 
by the amending Act XI of 1874, the 
word ^ criminal ’ was struck out, and has 
been omitt^ from all the subsequent 
enactments while sec. 64 (corresponding 
to sec. 526) of the Code of 1872 used 
the expression criminal case,” and this 
expression has throughout been retained* 
These two ciroumstanoes create a doubt 
whether, the legislature meant to confer 
on the Hfj^h Court the power of making 
a transfer in cases other than those in 
which a person is charged with m 
offence. And that being so, 1 proce^ ^ 
consider whether this Court has not the 
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power to^ make the order of transfer 
und^ the Charter Act. Under sec. 15 
of the Act, the High Court has the 
general power of superintendence over 
all Courts which may be subject to its 
Appellate jurisdiction including the 
I power to direct the transfer of any suit 
or appeal, and it has been held by this 
Court in several cases that the High 
Court has the power to set aside an order^ 
under sec. 145 if such an order is made 
without jurisdiction, or if there is an 
illegality in the order affecting jurisdic- 
tion. Under that section, this Court 
has taken powers to revise the proceed- 
ings of Presidency Magistrates, such 
powers being doubted to exist under the 
Code of Criminal Procedure, see Empress 
V. Naba Kuinar Patnaik (9), and I do 
not understand why, if this Court is 
• empowered under it% general powers of 
superintendence under the Charter Act 
to interfere with the proceedings held by 
a Magistrate under sec, 145, it has not 
also the power to transfer such proceed- 
ings from the file of one Magistrate to 
that of another. In this connection 1 
desire to refer to sec. 17d, Criminal 
Procedure Code, which runs as follows : 

** Notwithstanding sec. 

. 626.” The proviso, to my mind, clearly 
indicates that the High Court has ^ the 
power to make an order of transfer either 
under sec. 526 of the Code, or pnder 
sec. 15 of the Charter Act. If the High 
Court may, under sec. 16 of the Charter 
Act, direct the transfer of any case or 
class of cases committed fol trial in any 
district, for trial to any Sessions division, 
I do not understand why the same power 
kmay not be exercised in respect of a 

(») 1 C. W. N. U6 (1897). 


case under sec. 146 of the Code, which 
a Magistrate has taken cognizance of. 

1 hold that this Court has the power to 
make an order of transfer under the 
Charter Act. And 1 may liere mention 
that this Court has on certain occasions 
entertained applications for the transfer 
of cases under sec. 145 though f cannot 
find any case where the order was actual- 
ly made, the applications being rejected 
on the merits. 

T now ^oine to deal with the merits 
of* the application that has been present- 
ed to US. This Court has on several 
occasions observed that, next to^ the 
importance of deciding a case fairly and 
impartially, is the importance of con- 
ducting oneself in such a manner as to 
inspire in the miuds^of the parties a con- 
fidence that nothing but absolute justice 
*would be done to them. And I need 
hardly say that, if by reason of the 
words or conduct of a Magistrate or 
Judge before whom a case is pending, 
any party reasonably apprehends that 
there is a bias against him in the mind 
of the officer concerned, it would be e»- 
pedient for the ends of justice to transfer 
the case from bis file to that of some 
other officer competent to try it, though 
there may not be any actual bias, see 
JDupe^ron v. Driver (lOJ and QuMVrEfii-^ 
press V. Bkairah Chunder ChahwrhuUy 
(11). In the present instance, the affi- 
davits presented to this Court and a peti- 
tion presented to the Magistrate himself 
before whom the case is pending attribute 
to him certain words as having been 
uttered by him, in the course of the 
investigation, to the agent of the Peti- 
tioner v^hich, if uncoutradicted, might 

(10) I. L. R. 23 Cal. 495 (1896). 

(11) 2 C. W. N. 65 : 8. 0. L L. R 25 

Cal. 727 (1897). 
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reasonably create an apprehension in his 
niiud that the Magistrate is biased 
against him, Neither the explanation 
submitted by the Magistrate, nor the 
counter-affidavit filed by the opposite 
party, distinctly contradicts the state- 
ments made on behalf of the Petitioner. 
We can have no doubt in our own minds 
that, notwithstanding the words which 
have been attributed to the Magistrate, 
he has no real bias against the Petitioner : 
but still, so far as the Petitioner is con- 

f • 

cenied, such words are calculated to 
create in his mind a resonable appi'e- 
hension that justice may not be done 
to him. In this view of the matter, and 
without casting upon the Magistrate the 
slightest refieotion, we think it expedient 
fur the ends of justice to trausfci the 
case from his file to tjiat of the tb.strict 
Magistrate of Kajsbahye. 

We gather from the affidavits that have^ 
been presented on either side that most 
of the witnesses to be examined in tliis 
case are witnesses that would come from 
or near the property, the subject-matter 
of dispute, and that the means of com- 
munication between that part of the 
district of Maldah and the town are 
nearly the same as between it and Itaj- 
shahye. That being so, 1 do not think 
that it would cause any real hardship to 
any of the parties concerned, or to their 
witnesses if they Have to go to Kajshahye. 
It will be for the District Magistrate 
of liajshahye to determine whether he 
should take up the case himself or transfer 
it to the file of some other Magistrate in 
his district. If there be any sub-division 
in that district which is comparatively 
closer to the property,* which is the 
subject-niatter of dispute, than the head- 
quarters of the district, the District 
Magistrate will transfer it for iiiquiry to 
the officer in charge of that sub division, 

\Ye accordingly inalle the rule absolute. 


Kanta Aoharya OndlfrDHRX, 

Taylor, J. — Looking at t|^e history 
of the present Code of Criminal Proce- 
dure it is clear that in 1874 by Act XI 
of that year a distinction was made by 
the Legislature between ‘‘ cases ” and 
“ criminal cases.” In certain sections but 
not in all, the wording was altered from 
the latter to the former ; the word cri 
minal ” being on those instances omitted. 
\ Having regard to this fact and to the 
further fact that the distinction has been 
continued - and extended (see sebs. 178, 
192, 528, 556 where the wording is 
‘‘case” and secs. 626, 527 where the 
wording is “ criminal case I am of 
opinion that the two phrases are not in the 
Code of Criminal Procedure co-extensive ; 
and that the phrases are not used indis- 
criminately or interchangeably. And 
further it appears to me that the phrase 
criminal case is intended to be used in 
a limited sense and not to apply to every 
case cognizable ‘by a Criminal Court. 
For this reason and also in consideration 
of the provision of sec. 435 (3), Criminal 
Procedure Code, I would doubt the exist- 
ence of a power under sec. 526, Criminal 
Procedure Code, to transfer cases which 
do not relate to matters which may 
strictly be described as “ criminal ” as re- 
lating to a crime or offence under the law. 

But the power, it appears to me, exists 
under sec. 29 of the Letters Patent. 
In the Letters Patent “ criminal case ” 
appears * to be used without the distinc- 
tion which apparently exists in the Code 
of Cdminal Procedure in yespect of oases 
tried by a Crirfiinal Court as opposed t<^ 
civil cases. Under the circumstances 
of the present^ case, which have been set 
out fully in th*e judgment of my learned 
brother, I am of opiiuon that we ought 
to exercise the power we undoubtedly 
possess in the interests of justice and I 
concur in the ^iroposed order. 

H. P. C. ffUide aiaoiute. 
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Suit to set aside parte decree UAxd 
thereunder — Fraud — Apph'raiion to set aside 
ex parte decree refused — Suif^ maintmuahi- 
lity of —Civil Procedure Code (Jet XfV of 
1882), secs. 13, 108, 3U <^nd 311^ 


A suit lies to set aside an ex parte 
decree and the sale held m e.ncutinn there- 
of on the ground, of Tf((ud^ though an 
flpplicatioii to set aside the decree under 
sec. 108, Civ. P. C., had previously teen 
refused. 

This was an appoa^froni a decision of 
the Calcutta FTigh Court (Maephersou 
and Ameer Ali, JJ.), reversing the decree 
of the Sub-Judge of Pubna. 

The object of the suit brought by the 
Respondent, Pran Nath Roy, as Plaintiff, 
was to set aside an ex parte decree for 
rent obtained by the 1st and 2nd Defend- 
ants against the 7th Defendant Ram 
Krishna Sircar, and the Plaintiff, and to 
recover from Defendants 3rd, 1th and 5th 
(i.,e., the Appellants) possession of a pro- 
perty (village Dogaclii) belonging to 
Plaintiff which was sold in execution of 
that decree, and purchased by tlieni in 
the name of Defendant No. 0, Navadip.. 

The Plaintiff’s case was that the* suit 
culminating in that sale ^as from first 
to last a fraud in which the Defendants 
who purchased were concerned. 

The Appellants filed written statements 
jn which beside^ objecting on the merits, 


it tv^as pleaded that the Plaintiff having 
attempted unsuccessfully to set aside the 
ex parte decree under sec. 108, C. P. C., 
and the execution under sec. 311 and not 
having appealed therefrom could not 
bring the present suit. 

’fhe Sub- Judge summarily dismissed 
the suit as not maintainable in conse- 
quence of the proceedings under sec. 108. 

On appeal the High Court (Maepherson 
and. Ameer Ali, JJ.) delivered the fol- 
lowing judgment : — 

‘'This ffliit has been dismissed, without 
trial, on the preliminary issue as to 
whether it was maintainable having re- 
gard to the provisions of secs. 1 3 and 
214 of tlie Civil Procedure (vode, and 
the fact that the Idaintilf’s application 
for setting aside the decree and the sale 
under secs. 108 and 311 of the Code 
were rejected. 

• The object of tht? snit is to set aside 
an ex parte decree for rent obt ained by 
the finst and second Defendants against 
Ram Krishna Sircar, the sov^nti\ Do* 
fendant, and the Plaintiff, and to recover 
from the third, fourth and fifth Defend- 
ants possession of a property of the 
Plaintifls, which was sold in execution 
of tliai decree and purchased by tlicm 
in the name of the sixth Defendant. 
'Fho planit sets out that the Plaintiff had 
nothing to do with the Jotf in respect 
of which th(i rent was decreed, or with 
Ram Krishna Sircar ; that the suit was 
fraudulently brought at the instigation 
of the third, fourth and fifth Defendants 
in order to get hold of the Plaintiff’s 
property at a low price, and that with 
a view to cany out the fraud no summons 
was served and a false return of service 
was caused to be given ; that the Defend- 
ants did not proceed ^against the tenure 
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for which the arrears were due as against 
the property of Ram Krishna, but 
fraudulently caused a very valuable 
property of the Plaintiffs to be sold 
without service of any of the processes 
required by law and by getting false 
returns of service submitted, and them- 
selves purchased it for a price much 
below its value. In short, the Plaintiff^ 
case is that the suit culminating in the 
sale was, from first to last, a fraud, in 
which the Defendants, who puiwhased* and 
got possession of his property, were 
concerned. 

In order to sec whether the suit is 
maintainable, we must assume the facts 
to be as stated : two more facts which 
are not mentioned in the plaint, but 
about which there i» no dispute, must be 
added. Those are, that the Plaintiff 
applied under sec. 108 of the Code to 
get the er parte decree set aside, and 
also applied under sec. 311 to got the 
sale set aside, and that both applications 
failed. 

As we understand the judgment^ of the 
Subordinate Judge, he would have decid' 
ed the preliminary issue referred to above 
in favour of the Plaintiff but for the one 
circumstance that the Plaintift* had ap- 
plied unsuccessfully to get the ex parte 
decree set aside under sec. 108 of the Code. 
He says that, in applying under that 
section, the Plaintiff adopted the proper, 
but not the only, course open to him ; 
that there was an appeal against the 
order rejecting his application, of which 
he did not avail himself ; that the effect 
of the rejection order was tq change the 
ex parte decree into a contested decree 
which the Court had no jurisdiction to 
set aside except by way of appeal, and 


that without setting aside the decree the 
Plaintiff could not get back the property 
sold in execution of it. 

It is not, and could not be now^ con- 
tended that a suit will not lie to set 
aside a decree obtained by fraud, nor is 
it contended that a fraudulent decree 
which is obtained er parie^ can only be 
set aside under the provisions of sec. 108 
‘ of the Procedure Code. The case of 
Abihd Mazumdar v. Mahomed Gazi (1) 
is an authority that a suit will lie to set 
aside an ex parte fraudulent decree al- 
though no endeavour has been made to 
get the decree set aside and the suit 
revived under sec. 108. 

The contention is, that when a person 
against whom an ex parte decree is 
pasgfcd, does apply under sec. 108 to 
have the decree set aside and fails, he 
cannot afterwards,^ on the same ground 
as was put forward in the proceeding 
under sec. 108, bring a suit to get the 
decree set aside, even if fraud is alleged. 
It is said as regards the decree, that the 
only fraud here alleged is in the non- 
service of the summons, and that it was 
found in the proceedings under sec. 108, 
that the summons was served, or at all 
events, that the Plaintiff had failed to 
prove that it was not served. We do 
not understand the learned pleader for 
the Respondent to argue that the ques- 
tion, of the service of the summons is 
in this case res judicata. His argument, 
broadly stated, is that when two courses' 
are •available and one is resorted to and 
fails, recourte cannot be had to the 
other. 

It may be conceded that the Plaintiff 
could not bring a suit to set aside the 

(1) 1. L. U. 21 Uttl. 605 (18 4). 
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decree on the bare ground tliat the 
summons was not served, or that he was 
prevented for some good reason from 
defeii&ing the suit : and that would be 
so whether he had or had not availed 
himself of the remedy provided by sec. 
108, Nor could he maintain a suit to 
set aside the decree on the bare ground 
that he was not liable for the rent 
decreed, for it was decided in the suit 
that ho was liable. His case is not of 
that description : it is that the suit in 
which the decree was obtained was a 
fraud in its inception and thronghont, 
and he seeks to recover property of 
which he has been deprived by means of 
tbe fraudulent decree, and which has 
passed into the possession of persons who 
are said to have been parties to the 
fraud, but not parties to the suit in 
which the fraudulent decree was passed. 
It is not correct to say that the only 
fraud alleged is in the non-service of the 
summons. This was a part of the 
scheme and the means, or one of the 
means, by which the fraud was commit- 
ted. Tt may be necessary for the Plain- 
tiff, in order to get relief, to attack the 
decree, and he does attack it as fraudu- 
lent. If the decree was obtained by 
fraud and the Plaintiff was in conse- 
quence deprived of his property, tlie 
Court has full power to set aside the 
decree and restore lus property unless 
its jurisdiction in the case of ex parte 
decrees is taken away ; but there is 
nothing in secs. 108, 244, or in any 
other provisions of law to which we have 
been referred, which does take it away. 
Sec. 13 of the Code clearly offers no bar. 
The issues which arise are not the same, 
the parties are not all the same, and the 


Court which decided the ex parte suit 
has no jurisdiction to decide this suit- 

The mere fact that the Plaintiff Tailed 
to obtain relief on the narrow ground on 
which he might have obtained it under 
sec. 108, cannot prevent him from get 
ting relief on the much wider grounds 
now put forward. 

It is said, and correctly, that tlie Plain- 
tiff nliight have appealed against the x'ejec- 

tion order under sec. 108. All that can be 

• • 

said is that if he had apjiealed and suc- 
ceeded, there might have been no neces- 
sity for the present suit. If this is a 
valid objection, it would apply equally 
to a case in which a Plaintiff had made 
no a])plication under sec. 108, but had 
at once brought a suit tq set aside the 
decree. The avoitUtuco of unnecessary 
litigation may furnish some ground for 
arguing that before a j>erKon brings a 
suit, he ought to exhaust the remedy pro- 
vided by sec. lOtS ; but not that if ho 
fails in his application under *soc. 108, 
he is debarred from bringing a suit. 

4 " 

The ^nly case cited as a direct author- 
ity for the Appellants contention, is 
that of Rajkhhen Mookerjee v. Modhoo 
Soodun Mnndid (3). There the Plaintiff 
brought a suit to set aside a rent-decree 
obtained under Act X c4‘ 1850, on the 
ground that a confession of judgment on 
which the decree proceeded, was not put 
in by him, but was fraudulently placed 
on the record by other parties. The 
Plaintiff had applied to the Deputy Col- 
lector who passed the decree, to revive 
the suit under sec. 58 of the Act on this 
particular ground ; but the Deputy Col- 
lector rejected the application, holding 
that the confession of judgment was not 

(3) 17AV. K, 41^(1872), 
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fraudulently obtained. The Plabitiff did 
not appeal, as he might have done, 
against the rejection order, and a Divi- 
sion Bench of this Court held that the 
Plaintiff having a remedy 1r)y way of 
appeal, which ho did not resort to, was 
precluded from bringing a suit in the Civil 
Couit to set aside the decree. The 
ground on which the decision is arrived 
at, is not clear, and there is no alhfsioii 
in the judgment to fraud as tlie founda- 
tion of the suit. The case might be 
an antliority for holding timt no civil 
suit would ]i(' until the remedy }>rovided 
by sec oS of Act X of 1 ShO, which is, 
generally speaking, amdogoiis to the 
provisions of sec. 108 as regards civil 
suits, was exhausted, in which eviiiit it 
would apparently coniJict with llic deci- 
sion in the case of Mit.ittHihvv v. 

Afnhoi'U’d (1) ; but it is no authority 
for the proposition that a person failing 
to obtain roHcf under sec. 108 is debarred 
from bri urging a suit to get tlie decree 
sot aside on the ground of fraud. When 
there is an appeal against a dej^dsion, 
the effect of not appealing is that the 
decision holds good for what it is w’orth ; 
BO far as concerns any other modes of 
relief available, the person not appealing 
is in no worse position than if ho ha<l 
aj^pealed and failed. 

We must hold that the suit is maintain- 
able and that the decision of the Subor- 
dinate .ludge is wuoug. The decree inset 
aside and the case remanded under 
sec. 582 of tlie Procedure Code for trial. 
The costs of this appeal will abide the 
result. The Appellant will be entitled 
to a refund of the value of the Court-fee 
siampB.’' 


The Defendants thereupon appealed. 

Mr. Mayne for the Appellants relied 
on sec. 108, Civ. P. C., and the proceedings 
that took place on that application. 

The Respondents were not represented. 

Their LoRDsnirs’ Juhoment was deli- 
vered by 

Loud Hobuoitse. — Their Lordships are 
all agreed that the preliminary objection 
(jannot bo sustained, and that the High 
Court were right in overruling it. We 
have nothing before us but the bare fact 
that the Plaintiir endeavoured to get an 
f’./' decree set aside under sec. 108 
of the (k)de of (’ivil Piocedure, under 
wdiich the tY)urt may try whether the 
summons was served or whether the 
Plaintiff was prevented by any sutliciout 
cause from aj)pearing. We are not told 
what went on before the Court upon that 
occasion, and it is impossible to say that 
the. matter now alleged as fraudulent 
fnatter came in an^/' way before the Court 
under the application which was made by 
virtue of sec. 108. 

Il seems to their Lordships that tlie 
High Court have taken an entirely right 
view of the matter, and they will humbly 
advise His Majesty that the appeal ought 
to be dismissed. No Respondent having 
put in appearance, there will be no 
costs. 

Solicitor : Mr. IP. W. Box for the Ap- 
pellant. 

C. W. A, Ajipeol disvmsed. . 


(1) b h, U, 21 Cal, 005 (1894), 
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Appeal from Order 
No. 102 OF 1899, 


Maclean, C. J.'jA. B. Miller, Appellant, 
Bankrjee, J. 

1901. [Lakhimoni Dert, Decree- 

28, Marcli. bolder, Kespondeiit. 

Insolvency Act {11 and IVr., e. '-/) — In- 
solvency proceedings— Vesting order— J*rior 
attachment- -Priority of chum - Attaclung cre- 
ditor and Official Assignee— Civil Pi^Kednre' 
Code {Act XIV of Itim, sec. J!f4-OffnIal 
Assignee^ whether representative of judgment- 
debtor— Appeal. 

# 

A vesting order inade^vuder the Insol- 
vency Acty 11 and /.'? T/r., c. dly has not 
the effect of giving the ^ QJjlctal Assignee 
priority over the claim- of a Judgment- 
creditor in respect of property attached at 
his instance previous to the passing of such 
order : tie Official Assignee stands in 
the shoes of the insolvmit and takes the 
property subject to any eguities ivhich are 
good against the latter. 

Anund Chunder Pal v, PirN<'noo Lall 
SooBALAij (3) followed. 

Shiu Kuisto Siiaha CnownnHY v , A. 
B. Miller (4) disiingnished. 

Where the ohjeeiion of the Official As- 
signee was that the property attached 
though belonging to the Judgment -debtor 
was not liable to he sold in execution of 
the decree by reason of a vesting order 
passed in the insolvency proceedings ; ^ 

Semble — That the Official Assignee loas 
a representative of the judgment debta^^ 
within the meaning of sec, 0. P. C. 

Kashi Prasad v. Miller (f) and Saudar- 
MAL Jaconatii V. ARANVAyAL(2) ref €) red to. 

(1) I. L. U. 7 All. 752 (1885). 

(2) I. L. Ti. 21 Bom. 205 (1896), 

• (8) U W. H. (F, B,) 33 (1870). 

(i) L L. H. 10 Cal. 160 (1883). 


This was an appeal preferred on the 
6th of April 1899, by A. B. Miller, 
Official Assignee of Bengal and Assignee 
to the estate of Atnbica Charan Dutt, 
Insolvent, .1 udgnient-dehtor, against the 
order of Babu Ktinina Das Bose, Sub- 
ordinate Judge, Ist Court of Zillah 21- 
Pergunnaiis, dated the 18th of February 
1.S99. 

'J'ho facts of the case appear from the 
judgment of the Chief Jnstiee. 

Jiabus SaviuUi Charan Mittra, Boidya 
JXaVi Daft and Nalini Nath Sen for the 
Appellant. 

IJabu ICariinn Sindhu Mukerjec for the 
llespondent. 

The JuDOMENTs of THE CouRT Were an 
follows : — 

Maclean, C. J. — Two points arise upon 
this appeal. The facts, stated shortly, 
are these. Tu 1895, the deeree-holder, 
in a suit to enforce liis mortgage, at- 
tached certain immoveable property. Jn 
1898 one of the judgment-debtors was 
declared an insolvent. On the 6th of 
May 1898 a vesting order was duly made 
in tho insolvency proceedings. J!ju!>se- 
(jueutly an order for sale of tlie property 
attached was made, and on the 3rd of 
October 1898, the Official Assignee in- 
tervened, and on the 18th of February 
1899, the First SubonTiuate Judge of 
the 24-Pergnnnahs passed the order 
which is the subject of the present ap- 
peal. By that order he held that the 
decree holder had priority in respect of 
the attached property over the Official 
Assigtiee. The fatter has appealed. A 
preliminary objection is taken that no 
appeal lies fn this case, on the ground 
that the Appellant, the Official Assignee, 
is not the “ representative ” of the judg- 
ineut debtor within tUe meaning of cl. (c) 
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of sec, 244 of t e Code of Civil Proce- 
dure. The point is not free from diffi- 
culty. There are authorities in the 
Allahabad and Bombay High Courts, 
the first Kashi Prasad v. Miller (1), and 
the second, where, however, the point is 
only incidentally touched upon, Sardar- 
mal Jagonath v, Aranvayal (2) which 
are against the view of the Official As- 
signee being the representative yithin 
the meaning of the section. If these 
authorities be well-founded, no appeal 
lies to this Court. 

It is not necessary for the purposes of 
to-day to decide tlio point, but the in- 
clination of my opinion is against the 
above view. It seems to be a somewhat 
narrow construction to place on the 4erm 
“representative,^^ looking at the position 
in which the Assignee stands to the 
insolvent. The Official Assignee no 
doubt represents in one sense the in- 
terests of the judgment-debtor^s creditors, 
generally,* but can it be justly said that 
he does not also represent the interests 
of the judgment-debtor himself.* For 
instance, to the extent of any surplus 
remaining after paying the creditor, the 
Official Assignee represents the debtor 
in respect of that surplus. 

Upon the merits, it looks, at first sight 
as if there were a conflict between two 
Full Bench decisions, viz., the one Anund 
Chunder Pal v. Ptmchoo Lall Soobalah 
(3) in which it was distinctly held that 
the Official Assignee can oifly take the in- 
terest which the judgment-debtor had, 
which in this case would be an interest 
subject to the rights of the attaching 

(1) I. L. R. 7 All. 752 (1885). 

(‘2) 1. L. 11. 21 5ora. 205 at p. 210 (1806). 

(8) UW. R. (F. B0 88 (1870). 


creditors, and the other Shib Krista Shaha 
Ghoivdhry v, A. B, Miller (4), But there 
is this distinction between the last-men- 
tioned case and the present one ; in the 
former the attachment was before judg- 
ment, here it is after decree. But apart 
from this distinction, which, perhaps, in 
principle, is not very material, ray view is 
■^that the law, as propounded in the earlier 
case, ought to be followed on the short 
ground that the Official Assignee stands 
in the shoes of the insolvent, and that 
he takes the^ property subject to any 
equities which are good as against the 
latter. In other words the Official As- 
signee cannot bo in a better position 
than the insolvent. 

The appeal therefore fails and must 
be dismissed with costs, three gold 
moburs. The record may l>o sent down 
as early as possiW^. 

Baner.7ee, J. — I am of the same opi- 
nion. There are two questions arising 
for determination .in this case, firsts 
whether the Official Assignee is the re- 
presentative of the insolvent judgment- 
debtor within 'the meaning of sec. 244 
of the Code of Civil Procedure, and the 
point to be determined in this case is, con- 
sequently, one under cl. (c) of that section 
so as to make the order of the Court 
below appealable, and, second, whether the 
effect of a vesting order made under the 
Insolvency Act, 11 and 12 Vic., c. 21, has 
the effect of giving the Official Assignee 
priority over the claim of a judgment- 
creditor in respect of property attached 
at his instance previous to the passing 
of such order. 

Upon the first question I may say . tbftt 
t^e matter is not free from doubt and 
(4) I. L. R, 10 Cal 160 Qmi 
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difficulty. The question whether the 
point in this case comes under cl. (c) of 
sec. 244 of the Code of Civil Procedure 
has to be determined with reference to 
the nature of the objection raised by 
the Official Assignee. Hi^ objection here 
was, that the property in dispute, though 
belonging to the judgment-debtor was 
not liable to be sold in ejtecution of the 
decree obtained by the Respondent against? 
him by reason of the order passed in 
the insolvency proceedings. So far as 
that objection goes, the Olficial Assignee 
represents not so much the judgment- 
debtor as the creditors taken as a body. 
But though that is so, it must be borne 
in mind that if the (Jfticlal Assignee suc- 
ceeds in defeating the present application 
for execution of decree, the property re- 
leased from attachment will go to aug- 
ment the assets of the insolvent for 
• • 

distribution among his creditors, and 
may help to secure the final discharge 
of the insolvent under sec. 59 of the 
Act. And J may add that the Official 
Assignee so far represents the judgment- 
debtor, that all the property that thfe 
judgment-debtor may have is vested in 
him. He may also, under sec. 29 of 
the Statute, institute and d efend actions 
and suits on behalf of the insolvent. On 
the whole, therefore, I agree with the 
learned Chief Justice in holding that the 
Official Asijignec is a * representative of 
the insolvent judgment-debtor within the 
meaning of sec. 244 of the Code and thajfc 
the order appealed against is therefore 
appealable. *• 

On the second point raised in tbis case, 

I need only say that it is governed by 
the decision of the Full Bench in the 
case,of*ilnwnc? Chunder Pal v. Punchoo 


Lall Soohalah (3) and that the case of 
Sktb Krista Shaha Chotodhry v. A. B. 
Miller (4)* is distinguishable from the 
present, as the attachment in that case 
was one before judgment and not in 
execution of a decree, as it was in this 
case. 

Appeal dismissed- 

S. C. S. 

[CIVIL APPELLATE JURISDICTION.] 

Appkal from Order 
N os. 2 S 7 AND 291 TO 295 of 1900. 

Kbdae Nath Chattbr- 
j^BK, J udgment-debtor, 
Appellant, 

V- 

Aedha Chandka Roy 
Chowdhury, Decree- 
holder, Respondent, 

. Decree for rent hy a co-share^' landlord for 
a sMmi not exceeding Rs. 500 in value — Ap- 
plication foi* executio^i — Limitation Act (-V V 
of 1877), Sch, //, Art. 179 — Bengal Tenvancy 
Act { VUl of 1885), Sch. Ill, Art.%. 

An application for execution of a decree 
for a mm not exceeding Rs, 500 in value 
obtained by one of two or more joint-land- 
lords for his share of the rent is not 
governed by the special rule of limita- 
tion laid down in Art, 6 of Sch, III of 
the B^gal Tenancy Act Ifut by the general 
law of limitation, namely. Art, 179 of 
the second schedule of Act XV of 1877, 
PRBM ChAND N ASKAR V, M 0 K 8 HADA 
Dbbi (1), Jugobundhu Pattuck v, Jadu 
Ohobb Alkushi (7), Bbni Madhub Roy v, 
JuAD Ali Sarkah.(4), Narain Mauton v, 

(3) 14,W. R. (F. B.) 33 (1870). 

^(4) 1. L. R. 10 Cal. 150 (1883). 

(1) 1. L. R. 14 Cal. 201 (1887). 

(4) 1. L. R. 17 Cal. 390 (1890). 

(7) I. L.V 15 JCal. 47 (1887). 


Maclean, C. J 
Baneb.tbb, j. 
1901. . 
13, July. 
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Manofi Pattuk (2), Parambswaba Nama- 
suDRA V. Kali Mohan Namasudra (3), 
Durcja Churn Mundal v. Kali Probunno 
Sircar (5) referred to. 

This was an appeal preferred on the IGth 
of July 1900, against an order of F. E. 
Pargiter, Esq., District Judge of Zillah 
24-Pergunnahs, Sated the 16th May 1900, 
affirming an order of Babu Amrita Lai 
Milker ji, Miinaif; 3rd Court at Alipiir, 
dated the 14th February 1900. 

The facts of the case appear* from *the 
judgment. 

Bahus Baroda Chwn Mittcr and Sho- 
red Clmrn Mitter for the Appellant (In 
No. 267). 

Bahns Nil Madhub Bose and Benode 
Behary Mrikerji for the Bespondent.* 

Babu Shcrosi Churn Mitter for the 
Appellant (In Nos. 291 to 295). * 

Bahu Benode Behary Mukerji for the 
Respondent , 

• 

The Judgment of the Court was deli- 
vered by 4 

Banbrjbe, J. (Maclean, C. J.V con- 
curring). — In these appeals which arise 
out of applications for execution of cer- 
tain rent decrees for sums not exceeding 
Ks. 500, the main question for deter- 
mination is, whether an application for 
the execution Of a decree obtained by 
one of two or more ^ joint-landlords for 
his share of the rent, is govern^ by the 
special rule of limitation laid down in 
Art. G of Sch. Ill of the Bengal Tenancy 
Act or by the general law of limitation, 

(2) I. L. H. 17 Cal. 489 J 1690). 

(8) 4 0. W. N. 801 : b. c. 1. L. 11. 

28 Cal. 127 (1900). 

(5) 3 0. W. N. 686 : s. c. I, L. R. 

26 Cal. 7Si7 (1899). 


namely, Art. 179 of the second aOhedule 
of ActXv^ of 1877. 

If the special law of limitation applies, 
the applications for execution are barred, 
unless they can be treated as being in con- 
tinuation of ceHain previous applications 
made within three years from the date 
of the decrees. If the general law of 
limitation governs the oases, the upplica- 
• tions are in time. 

The Courts below have held that the 
applications which are admittedly made 
by a co‘sharer landlord for the execution 
of decrees for his share of the rent, are 
not governed by Art. 6 of Sch. Ill of 
the Bengal Tenancy Act, and are not 
barred by limrtatiou ; and hence these 
appeals by the judgment-debtor. 

Babu Sarodaphurn Mitter for the Ap- 
pellant contends that a suit by one of 
several joint-lan^|prds for his share of 
thh rent, being a suit between landlord 
and tenant, is a suit under the Bengal 
Tenancy Act, and a decree made in such 
a suit is a decree under that Act, although 
certain provisions of the Act, namely, 
those relating to tlie sale of tenures and 
holdings in execution of rent decrees, may 
not apply to such a decree. He argues 
that if it were otherwise, and if the 
special law of limitation did not apply 
to .these cases, anomalous results would 
follow, such as this, that whereas a rent 
decKce for a sum not exceeding five 
hundred rupees, if obtained by all the 
joint-landlords sueiug together, must be 
completely executed^ within three years, 
a CO sharer ^ndlord obtaining such a 
decree ,jpan keep it alive for e*wution 
against the tenant for twelve years by 
making successive applications at inter* 
vals of three years^ And in 
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his contention he relies upon secs. H3 
and 144<^of the Bengal Tenancy Act, 
and the cases of Prem Chand Nashar 
V, Mokshada Depi (1), Narain Mahton 
V. Manofi Pattuk (2) and Parameshwara 
Namasudra v. Kali Mohan Namasudra 
(3). On the other hand, Babu Nilnia- 
dhub Bose for the Respondent argues 
that the only rent decrees which can 
be treated as decrees under the Bengal 
Tenancy Act are decrees obtained by the 
entire body of landlords ; that a decree 
obtained by one of several joint-land- 
lords for his share of the rent is one 
obtained independently of that Act ; and 
that the anomaly pointed out by the 
other side may be explained by the fact 
that a co-sharer landlord cannot obtain 
satisfaction of his rent decree by the 
sale of the tenure or holding in arrear, 
and the Legislature consideration 

of that fact have thought it fit to allow 
him a longer time for realizing the 
amount of his decree. And in support 
of this argument, reliance is placed upon 
sec. 188 of the BengaJ^ Tenancy Act^ 
and the cases of Beni Madhuh Roy v. 
Joad Ali Sarkar (4), Durga, Churn 
Mundal v. Kali ProBunm Sircar (5) and 
Sadagor Sirkar v. Krishna Chandra Nath 
(6). It is further contended for the Re- 
spondent- that even if the cases, were 
governed by the special law of limitation, 
the applications were not barred as they 

(1) T. L. H. 14 Cal. 201 (1887), 

(2) 1. L. R. 17 Cal. 489 (1890). 

(3) 4 C. W. N. 801 : 1^ c. 1. L. R. 

, 28 Cal. 127 (1900). 

(4) I. L. R. 17 Cal. 390 (1890). - 

(5) 8 C. W. N. 686 : s. c. I, L, U. 

26 Cal. 727 (1899). 

(6) 3 C. W. N. 742 : s. c. 1. L. R. 

26 Cal. 937 (1899). 


were made in continuation of previous 
applications, which wore in time. 

If the last-mentioned contention of 
the Respondent be well founded, it would 
not be necessary to consider the question 
raised by the Appellant. But I am un- 
able to accept it as correct, seeing that 
the previous applications contained no 
jist of properties to be attached, that 
^they were not amended bul were rejected, 
and that the present applications have 
been made as fresh applications. It is 
unnecessary therefore to determine the 
question stated at the outset. That 
question is not free from difhculty. After 
a careful consideration of the able argu- 
ments on both sides, the conclusion T 
arrive. at is that the decision of the 
Courts below that fhe cases are not 
governed by the special law of limitation 
is right. 

The special law of limitation relied 
upon by the Appellant, namely, Art. 6 of 
Sell. Ill of the Bengal Tenancy •Act, is, 
by its express terms, limited in its opera- 
tion to, decrees made under that Act or 
any Act repealed by it. The decrees in 
these cases were not made under any 
of the Acts repealed by the Bengal 
Tenancy Act, as they were made after 
those Acts have been repealed. Then 
were they made under the Bengal Ten- 
ancy Act ? It is argued for the Appel- 
lant that they were so made, because 
they were made in suits between land- 
lord and tenant, and all suits between 
landlords and tenants are suits under the 
Bengal Tenancy Act, The minor premise 
in the above reasoning is true, but not 
so the major. It is true that a suit by a 
co sharer landlord for his share of the 
by a •tepaub is a sui 
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between landlord and tenant ; but to say 
that such a suit is one under the Bengal 
Tenancy Act would be to ignore the 
general scheme of the Act, as indicated 
by sec. 188, which says that anything 
which is required or authorized to be 
done by the landlord *under the Act 
must be done by all the joint-landlords 
acting together, or by their authorized ^ 
agent. Secs. 1*43 and 144 of the* Act 
relied upon by the Appellant no doubt 
speaks of suits between landlord and 
tenant generally, but they do not show 
that a suit by a co-sharer landlord for 
his share of the rent is, in the face 
of sec. 188, a suit under llie Act. 
Such a suit is maintainable, not as a 
suit under the Bengal Tenancy Aot, but 
as a suit independent of the Act, and 
outside its scope, as was in effect held 
in Prem Chnnd Nashar v. MoksJiada Dehi 

(1) and Jugohundhu Patt%ick v. Jadu Gkose 
AlJcushi (7). I may here add that the 
preambl? of the Bengal Tenancy Act, 
which may be referred to as indicating 
its general scope [see Maxwell #00 the 
Interpretation of Statutes, 3rd Edition, p. 
59, and Turqxiand v. Board of Trade (8)] 
shews that the Act is intended to amend 
and consolidate, not the entire law of 
landlord and tenant, but only certain 
enactments relating to that law. The 
old law (see Act X of 1859, secs. 105 and 
108, and Act VIII of 1869, B. C., secs. 59, 
64) contained provisions for tlie execu- 
tion of rent decrees obtained by co-sharer 
landlords for their separate shares of the 
rent as well as those obtained by all the 
joint-landlords acting in tjoncert. But 

(1) I. L. K. 14 Cal. 201 (1887). 

(7) 1. b. n. 15 Cal. 47 (1887). 

18) L. 11. 11 App. Cas. 280 (1886). 


the Bengal Tenancy Act contains pro- 
visions only in respect of rent decrees of 
the latter sort, these being the only rent 
decrees which, regard being bad to sec. 
188, can come within its scope. It has 
accordingly been held by a Full Bench 
of this Court in Beni Madhuh Roy v. 
Joad All Sarkar (4) that sec. 170 of the 
Act applies only to rent decrees obtained 
by all the joint-landlords acting together. 
Moreover, the view I take, that a decree 
obtained by a co-sharer landlord for his 
share of the rent is nob a decree under 
the Bengal Tenancy Act, is in accordance 
with that taken in the case of Durga 
Churn Mundal)^^, Kali Prom7ino Sarkai* 
(5). There are no doubt several provi- 
sions in the Bengal Tenancy Act which 
are quite general in their terms, and 
some of these, as for instance those of 
sec. 153 and of ^Irt. 3 of Sch. Ill, have 
been held applicable to suits by or 
against one of several joint-landlords, 
see Narain Mahton v. Manoji Pattuk (2) 
and Parameshwara Namasudra v. Kali 
Mohan Kamasu(ira (3). But those cases 
were decided with reference to the langu- 
age of the provisions of the Act bearing 
upon them. Thits in the first-mentioned 
case the words “ amount of rent annual- 
ly payable by a tenant^' occurring in 
seC. 153, were held to “include the case 
of rent payable by a tenant to one of 
the'eo-sharer landlords who collects hip 
rent separately ; and in the second case 
Xrt. 3 of Sch. Ill of the Act was held 
applicable suit against a co-sharer 

(2) I. L. K. 17 Oak 489 (1890). 

(3) 4 C. W. N. 801 : S, c. 1. L. B. 28 
Cal. 127 (1900). 

(4) I. L. n. 17 Cal. 890 (1890). 

(6) 8 C. W. N. 5S6 ! S. 0 . I. L B* 26 
Cal. 27 (1899). 
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landlord. Sec. 188 has no bearing upon 
either of these two cases ; and the deci- 
sions in those cases do not militate against 
the view I take of the meaning and 
scope of Art. 6, which speaks, not of 
decrees for rent nor of decrees in suits 
between landlord and tenant, but of 
“decrees made under the Act,” which 
must be held to mean decrees obtained 
in suits brought in accordance with and ^ 
not in disregard of sec. J88. It is argued 
for the Appellant that as Art. 6 of Sch. 
Ill is expressly applicable to decrees made 
under Act VIII of 1869, B. C., and Act 
X of 1859 (repealed by the Bengal Ten- 
ancy Act) and a decree obtained by a 
co sharer landlord for his share of the 
rent Avould be a decree under either of 
those two Acts if the suit was brought 
when those Acts were in force, it would 
be unreasonable to hold, |ihat the article 
is inapplicable to such a decree where 
the suit is brought after the repeal of 
those enactments. The answer to this 
argument is that the Legislature may 
have intended to make a change in the 
law, and there is realSSn for thinking 
that a longer time may have been given 
to a co-sharer landlord to have satisfac- 
tion of a rent decree obtained by him, 
than is given to joint-landlords acting 
together, seeing that the latter can ob- 
tain satisfaction of their decree by the • 
sale of the tenure or holding in ariaear. 
And this circumstance will explain also 
the anomaly referred to in the Appellant’s 
arguments. ^ 

For these reasons I think the order 
appealed against is right, and those ap- 
peals should be dismissed with costs. 

Appeals dismissed. 


[CIVIL APPELLATE JURISDICTION.] 

Appbal from Order 
No. 357 OP 1900. 

SuRjA Kumar Dutt, 

J udgment-debtor, 
Appellant, 

V. 

Anujj Chandra Roy 
and others, Decroo- 
holdei^, Respondents. 

Tnditin Lhaitation Act (A"F of 1877)^ see. 

7 — Joint decree-holders^ one of whom is a 
mirtor — ApplicahiliUj of sec. 7 of the Lwvi- 
union Act — Execution of decree. 

When one of several joint decree-holders 
is a minor, sec. 7 of the Limitation Act 
can save an application for execution bp 
the minor decree-holder from being barred 
by limitation. * 

That section is not limited to a case 
where either the sole decree-holder is a 
minor or alt the decree-holders are minors. 

Seshan V. Raja Gopaix/i (2) and Nara- 
yanan V. Damodaran (6) disapproved. . 

Govind Ram v. Tatia (4) and Zamir 
Hassait V. Sundar (5) approved. 

Anando Kishore Dass Bakshi v. 
Anando Kishore Bose (1) refei'red to. 

This was an appeal preferred on the 
Slst of August 1900, against the order 
of G. Gordon, Esq., District Judge of 
Zillah Dacca, dated the 28th of May 1900, 
affirming the order of Babu Sudhangshu 
Bhusan Roy, Subordinate Judge of that 
district, dated the 24th of April 1809. 

This appeal arose out of an application 
for execution made in a partition suit. 

(1) I. L. R. 14 Cal. 50 (1886). 

(2) 1. L. H. 18 Mad. 286 (1889). 

(4) I. L, H. 20 Bom. 383 (1895). 

(5) I. L. R. 22 All. 199 (1899). 

(6) 1. L. R. 17 Mad. 189 (1893). 


Maclean. C. J. 
Banerjee, j, 
1901. 

3, May. 


S. C. S. 

^'0 
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Ju 1890 a decree for partition was made 
in a suit between the parties. Under 
that decree the Appellant was directed 
to pay to the Respondents, who were 
Defendants Nos. 2 and 3 in that suit, 
and to the Defendant No. 1 therein, a 
sum of Rs. 800 by way of equality of 
partition. At that time the Respondents, 
i.e., the Defendants Nos. 2 and 3 were 
minors. No {Cpplication for exeeution' 
was made until April 1899, when the 
present application was made. On that 
date the Defendant No. 2 had attstined 
majority but only within 3 years of his 
making the application, while Defendant 
No. 3 was still a minor. The Appellant 
contended that the application was barred 
by limitation. Both the Subordinate 
Judge and, on appeal, the District Judge 
held that sec. 7 of the Limitation Act 
was applicable and the application ^^as 
not barred. JJence this appeal. 

Bahu Basanta Kumar Bose for the Ap- 
pellant.^ 

Bahu llari Bhusan Mookerjee for the 
Respondents. “ 

The Judgments of the Court were as 
follows : — 

Maclean, C. J. — The only question 
which arises on this appeal is, whether 
the present application for execution is 
barred by the statute of limitation. 

It appears that the suit is one for par- 
tition in which a decree was made so far 
back as 1890, and under that decree, the 
present Appellant had to pay to the 
Defendants Nos. 1, 2 and 3 a sum of 
Rs. 800 or Rs. 900 by way of equality 
of partition. So far as this payment was 
tioncerned it was a joint decree. Defend- 
Nos. 2 and <3 are the present Re- 


spondents. Nothing has been done by 
the Defendants Nos. 1, 2 and 3 to enforce 
the above-mentioned portion of the 
decree until the present application was 
made by the Defendants Nos. 2 and 3, 
the younger of whom is still a minor, 
whilst the other attained his majority a 
short time, at any rate within 3 years, 
before the present application. 

The question is,^ whether the present 
application is outof time, and this depends 
upon whether or not the applicants are 
entitled to the benefit of sec. 7 of the 
Limitation Act. Both the lower Courts 
have held that the claim is not statute- 
barred. 

There is no case in this Court which 
directly touches the question, though 
that of Anando Kishore Dass Bakshi v. 
Anando Kishore Bose (1) has some bear- 
ing upon it. h conceded by the Ap- 
pellant that the case does not fall within 
sec. 8 of the Limitation Act. There was 
no one who could give a discharge for 
the money without the concurrence of 
the minors, the Defendants Nos. 2 
and 3. ^ 

But it is urged for the Appellant that 
the present applicants are not protected 
by sec. 7 of the Act. Now sec. 7 
says: — I will read only that portion 
%diicl^ is pertinent — ** If a person entitled 
to make an application be, at the time 
from which the period of limitation is 

to be reckoned, a minor he may 

*make the application within the same 
period, afte^ the disability has ceased, 
as Would otherwise have been allowed 
from the time prescribed therefor in the 
third column of the second schedule 
hereto annexed.*^ 

(1) I, L. H. 14 Cal. 50 (1886;. 
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To my mind there is no difficulty in 
the construction of the section : the lan- 
guage is quite clear, and read in its 
natural and ordinary meaning, covers the 
case of the present applicants. Here 
the applicants at the time from which the 
period of limitation was to be reckoned 
were minors, and primd facie they would 
appear to be entitled to the special 
protection afforded by the section. BiA 
it is contended for the Appellant that 
the section does not apply when the 
minor is not the sole creditor or claimant, 
but is one of several joint creditors or 
claimants. There is nothing in the lan- 
guage of the section to support this view 
which seems to me to bo contrary to 
sec. 8 which defines what is to happen 
in the case of one of several joint cre- 
ditors or claimants being a minor, and 
which section woul(^ ^be unnecessary if 
the Appellant's contention were well 
founded. However, as 1 have indicated 
above, I can see nothing in the section to 
warrant such a construction. 

The Appellant, however, relies upon 
certain cases in High Court of 

Madras, which no doubt are in his favour. 

In the case of Seshan v. Eaja Gopala 

(2) , it was held that the section applied 
to cases in which there is either one 
decree-holder and he is a minor ^or in 
which all the joint decree-holders are 
minors or labor under some other dis 
ability. The learned Judges relied upon 
an English case, that of Perri/ v. Jach&on 

(3) , which, however, was a case decided 
under the proviso to the statute of James 
1, and of 3 and 4 William 4, c. 42, s. 4. 
But there is an important difference be- 

. (2) I. L. R. 13 Mad. 286 (1889). 

(3) 4 T. R. 519 (1792). 


tween the language of ihc proviso in the 
English statute, and sec. 7 of the Indian 
Limitation Act. In the proviso in the 
English statute the words are ; “ If any 

person or persons which seem to indi- 
cate that the proviso applies only to 
cases in which the sole claimant is a 
minor or if there are more than one 
claimant where they are all minors 
or, otherwise under disability. And this 
is pointed out by Lord Kenjmn in his 
jitdgmeift, for he says: “the words of 
this clause, grammatically speaking, do 
not apply to the present case ; they only 
extend to cases where the person indivi- 
dually a single Plaintiff, or persons in 
the plural, when there are several Plain- 
tiffs, are not in a situation to protect 
their interests.” ♦He lays stress upon 
the expression “ persons ” in the proviso. 

• Here, as was conceded, no valid discharge 
could have been given without the con- 
currence of the minors. I should be 
disposed to think that the principle of 
law enunciated in Perry v. Jackson (3) 
has found its way into sec, 8 of the 
Indian Act, but i do not think it covers 
the case now before us. There are two 
subsequent decisions in the same High 
Court to the same effect. 

The view, however entertained by the 
Madras High Court, has not been accept- 
ed by other High Courts in India.* In 
the case of Govind Ram v. Tatia (4), 
where the case in the Madras High 
Court was cited, a different conclusion 
was arrived at, and the construction of 
sec. 7 of the Limitation Act for which 
the present Appellant contends was not 
accepted, whilst in the case of Zamir 

(3) 4 T. R, 519 (1792). 

(4) I. L. R.^0 Bom. 383 (1895). 
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Uassan v. Sundar (5) decided by a Full 
Bench of the Allahabad High Court, 
the last-mentioned case in the Bombay 
High Court was followed. There is, 
therefore, between the High Courts of 
Bombay and Allahabad, on the one hand, 
and of Madras on the other, a difference 
of opinion upon the point, and, in my 
opinion, speaking with all respect for the 
decisions in the Mstdi’R'S High Court, the 
view taken by the other High Courts 
appear to me to be the soundier. I *aee 
no reason to say anything about sec, 231 
of the Code, the language of which is 
plain. 

I think, therefore, that the claim is 
not out of time. The -appeal consequent- 
ly fails and must be dismissed with 
costs, three gold mobjirs, * 

Banerjeb, J. — I am of the same opi- 
nion. The question upon the deter* 
mination of which the decision of this 
case depends is, whether when one only 
of several •joint decree-holders is a minor, 
sec. 7 of the Limitation Act can save 
an application for execution by the minor 
decree-holder from being barred by limi- 
tation. The learned vakil for the Appel- 
lant asks us to answer that question in 
the negative ; and the ground upon which 
he bases his contgition is, shortly, this, 
that sec. 7 of the Limitation Act can 
sav% an application for execution from 
being barred only where either the sole 
decree-holder is a minor, or where all the 
decree-holders are minors ; and that where 
some of the joint decree-holders are not 
minors, the section cabnot save the 
application of any one of ^,ihe dcoreo- 
bolders from the operation of limitation. 
And in support of this contention he 
(6) I. L. H. a2^U. 100 (1809). 


relies upon the cases of Seslian v. Raja 
Gopala (2), and Narayanan Nambudri v, 
Damodaran Nambudri (6). 

There is nothing in the language of 
sec. 7 of the Limitation Act to support 
the contention of the learned vakil for the 
Appellant. That section enacts — I am 
reading only so much of the section as 
bears upon this case — that “ if a person 
iDntitled to make an application be, at 
the time from which the period of limi- 
tation is to be reckoned, a minor, he 
may make the application within the 
same period, after the disability has 
ceased, as would otherwise have been 
allowed from the time prescribed therefor 

f •' 

in the third column of the second sche- 
dule hereto annexed.” 

Where there is a joint decree in favour 
of several persons any one of them is, 
under sec. 231 of^tjie Code of Civil Pro- 
cedure, entitled to make an application 
for execution of the decree; and if he 
is a minor, the provisions for extended 
time, under sec. 7 of the Limitation Act, 
w ould apply to him. To hold that sec. 7 
does not save the^se of a minor decree- 
holder, when he is one of several joint 
decree-holders who, are not all under 
disability, would be to import into sec. 7 
some provision similaar to what is con- 
tained in sec. 8 of the Limitation Act ; and 
eould that have been intended ? I think 
not, because the reason upon which the 
provision in the first part of sec. 8 rests 
would bo inapplicable to such a case, 
having regard to tl)e provisions of sec. 
,231 of the Cofle of Civil Procedure* It 
cannot be said that one of several joint 
decree-holders can give a valid discharge 

(2) 1. L. E. 18 Mad. 286 (1889). . 

(6) I. L. B. 17 Mad. 189 (1898}t 
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without the concurrence of the other. 
Indeed sec. 231 of the Code goes to show 
that there cannot be such a valid dis- 
charge, but that the Court, when it 
allows execution to proceed at the in- 
stance of one of several joint decree- 
holders, is to pass such orders as it thinks 
necessary to protect the interests of 
persons who have not joined in the| 
application for execution. In my opinion, 
^^herefore, there is nothing in sec. 7 of 
the Limitation Act to support the con- 
struction contended for by the learned 
vakil for the Appellant. 

As for the two Madras cases relied 
upon in the argument, • with all respect 
for the learned Judges who decided them, 

I must say I am unable to agree with 
the view taken by them. The decisions 
in those cases are based upon the case of 
Perry v. Jackson (3), Miich was a case 
upon the construction of a provision , in 
an English statute somewhat similar 
to sec, 7 of the Indian Limitation Act. 
But, as has been pointed out in the 
judgment of the learn^ Chief Justice, 
the language of the English statute is 
different, and for the present purpose, 
materially different, from that of sec. 7 
of the Indian Act. I, therefore, dissent 
from the view taken in the Madras cases, 
and following the cases of Govind^Bam v. 
Tatia (4) and Zamir Hasmn v. Sundar 
„ (5), answer the question stated at* the 
outset in the affirmative. 

Appeal dismissed, 

s. c. s. 

(3) 4 T. R. 519 (1792). 

(4) L L. R. 20 Bom. 383 (189.5). 

(5) I. U 22 All. 199 (1899). 


[CRIMINALREVISIONALJURISDICTIOK] 

Rev. No. 52 of 1901. 

Amber Alt, J. "j Ka;5i Zbanuddjn Ahmei>, 
Rampint, J. Petitioner, 

Pratt, J. v, 

1901. The King-Emperor, 

10, June. Opposite Party. 

Pe7ml Code {Act XLV o/ 1S60\ sec, 154 — 
()w7ie)^ of land^ liahiUiy of when riot is 
apprehended or coynmitied on his land'-^ 
Absentee landloy'd^ whether liable for the 
ach both of fpmmiMion and omission of his 
agents — Scope of the section. 

Knowledge o?i the part of the owner or 
occupier of the land of the acts or inten- 
tions of the agent is not an essential 
element of an offence under sec, 154 of 
ih 0 Penal Code, and he may he convicted 
Tender the section though he may be in 
entire ignorance of the acts of his agent 
iyr manager. 

{Per Rampini and Pratt, •JJ.) — An 
owner or occupier of land is liable for 
the acts of omission and acts of commission, 
not only of himself but of his agent or 
manager ; and sec. 154 of the Penal Code 
makes no distinction between acts of omis- 
sion and acts of commission on the part 
of the landlord's agent, * 

The provisions of sec, 154 of the Penal 
Code are intended to impose on 7ion-f'e si- 
dent land-holders and their agents the 
duty of niainlainmg the public peace and 
preventing unlaivfnl assemblies and riots on 
their estates and to render the former liable 
for any dereliction in the discharge of this 
duty, • 

Queen-Empress v, Payag Singh (1) re- 
ferred to and followed, 

(1) I. U R. 12* All. 660 (1890), 
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Queen v, UruNATH Koy (2), In tub 
BIATTER OF RaDHA NaTH ChOWDHRY (3), 
Queen Surroop Chunder Paul (4) and 
Tahakant Das v, Queen-Empress (5) 
referred to and explained, 

{Per Ameer Alt, J.) — Sec, 15 Jf of the 
Penal Code contemplates three different 
. breaches of duty^ viz., (a) omission to give 
notice of^ (b) abstention from preventing 
and (c) negligence to suppress an unlawful 
assembly or a rioU ^ 

Penal pi^ovisions are to be strictly con- 
strued^ and liahilUy to punfshment for 
the neglect of a statutory obligation cannot 
be eHended by inferential reasoning. 

The Penal Code makes a distinction 

hetiveen the commission of a criminal act 

* 

and the neglect of a duty. 

There is nothing in the laiv which 
makes owners of properties liable for the^ 
Cidminal acts of their agents and servants 
except on the ground of abetment. 

It tvould he straining the law to make 
an absentee owner of land^ who has himself 
no knowledge of the occurrence^ liable for 
not giving inferrmation of ilie riot that 
has taken place if his agent takes part in it^ 
and as a rioter, actually taking part in it, 
does not give notice of it to the Police, 

It is the agent ow the spot who is pri- 
marily responsible for the duty of giving 
notice to the Police, and his failure makes 
the owner liable for his neglect ; hut a 
charge of neglect assumes that the agent 
is not directly concerned in the commission 
of the offence ; if he is so concerned it ceases 
to he neglect ; it then becomes a substantive 
crime, ^ 

(2) 3 W. 11. Or. II. 54 (1865). 

(ii) 7 0. L. R. 289 (1880). 

(4) 12 \V. R. Or. R. 75 (1869). 

(5) 4 C. W. N, 6?^1 (1900), 


Queen-Empress v, Payaq Singh 
senied from. 

This was a rule issued on the 10th 
of January 1901, against the order of 
the Sub-Divisional Magistrate of Narain- 
gauj, dated the 3rd of September 1900, 
which order was, on appeal, aiJirmed by 
the Sessions Judge of Dacca on the 27th 
pf October 1900. 

The facts of the case, material to this 
report as stated by the Magistrate, were 
as follows : 

** The accused is the proprietor of 
village Amlabo in the thaiiah of Raipura, 
and one Madhab Rai was his naib in that 
village, and one* Ram Charan has been 
a refractory tenant of that village. 

On the 15th May (1900) a large body 
of tenants and peons of Amlabo cutcheiy 
armed with sulfies, koches, daos and lathis 
pursued JUm Clftifan to his brother's 
hou^e, and dragging him out of the hut, 
mortally wounded him and severely 
wounded his two brothers. Madhab Rai 
accompanied the rioters and stood close 
by while the rict was going on. It is 
adniitted that accused is a 16 anna pro- 
prietor of the property, and it is clear 
that there was a riot of a most serious 
nature and that neither the proprietor 
nor liis agent, Madhab Rai, did anything 
to stop It, For the prosecution it is not 
suggested that the landlord had any 
knowledge that this particular offence 
was likely to be committed. The ques- 
tion for decision is whether the zemin- 
dar^s agent any such knowledge. 
The answer can only be in the affirmative. 
It is proved that he actually accompanied 
the rioters and that after the riot he has 
been absconding ; that the rioters , were 
(1) I. L. R. 12 All. 650 <1 890), 
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teaantB of bis tuhsil and peons in his 
employ ; that deceased was a man who 
bad offended the naib in various ways by 
complaining against him to his landlord, 
by refusing to pay rent and by encourag- 
ing one Jalil to bring a case against one 
of the naib’s men, Abir, who had, under 
a lease granted by the naib, cultivated 
land in Jalil’s possession.’* 

The accused resided in the town of 
Dacca, the principal city of the district 
in which his estates are situated. 

On these facts the Magistrate con- 
victed the accused under see. 154^, P. C., 
and sentenced him to pay a fine of 
Rs. 1,000. 

On appeal to the Sessions Judge his 
appeal was dismissed. 

The case then came in revision before 
a Bench of this Court, consisting of 
Ameer Ali and Pratt, JJ. " 

These learned J udges differed in opinion 
as to the propriety of* the conviction. 

Mr, W, C% Bonnerjee and Moulvi Syed 
Malwmed Tahir for the ^titioner. 

No one appeared to shew cause. 

The DISSENTIENT JUDGMENTS were as 
follows 

Ameer Alt, J. — It appears that on the 
15th of January last a serious riot** took 
place in the village of Amlabo of which 
the Petitioner is the proprietor. *iie 
himeelf resides at Dacca, and it is not 
alleged that he had personal cognizance* 
of the occurrence. It is ^stated, how- 
ever, and may be taken as found, thet 
his tiaib or agent, Madhab Rai, who 
aqcprdipg to the prosecution, has been 
e-Hd abetted the 

ri^ 


The Petitioner was prosecuted under 
sec. 154 of the Indian Penal Code before 
the Sub-Pivisional Magistrate of Narain- 
ganj who, on the authority of a case 
in the Allahabad High Court to which 
I shall presently refer, has convicted and 
sentenced him to pay a fine of Rs. 1,000, 
the maximum penalty provided in that 
section. On the question of the part 
taken Jby the naib the* Magistrate 
pressed himself as follows : — 

“ It is proved that he actually accom- 
panied the rioters and that after the 
riot he has been absconding) that the 
rioters ^were tenants of his tahsil and 
peons in bis employ, that deceased was 
a man who had offended the naib in 
varioi|s ways, by complaining against him 
to his landlord, by refhsing to pay rent 
and by encouraging one Jalil to bring a 
case against one of the naib’s men, 
Abir, who bad under a lease granted by 
the naib cultivated land in Jalil’s pos- 
session.” . He also found that the Peti- 
tioner had no knowledge of or concern 
in the rjiot. 

On appeal the Sessions Judge afllirmed 
the conviction. Rut as the naib was not 
on his trial, the learned Judge naturally 
and properly made a reservation in these 
terms: “he (the agent) j is supposed to 
have abetted it (the riot) and it is pos- 
sible be was present but that is a question 
which has not as yet been decided,” 
Assuming, however, the finding of the 
Magistrate to be correct there can be no 
question that the naib was directly con- 
cerned in the riot. 

Sec. 164 runs ae follows :— Whenever 
any unlawful assembly or ^iot takes 
place, the owner or occupier of the land 
upon which such \Tiflawful asOembly is 
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held, or such riot is committed, and any 
person having or claiming an interest in 
such land, shall be punishable 'with fine 
not exceeding one thousand rupees, if he 
or his agent or manager knowing that 
such offence is being or has been com- 
mitted, or having reason to believe it is 
likely to be committed, do not give the 
earliest notice thereof in his or their 
power to the principal officer at» the 
nearest police-station, and do not, in the 
case of his or their having reason to 
believe that it was about to be cbm- 
mitted, use all lawful means in his or 
their power to prevent it, and in the 
event of its taking place, do not use all 
the lawfnl means in his or their power 
to disperse or suppress the riot or unlaw- 
ful assembly,” • 

The question which we have to decide, 
upon the construction of the section, 
relates to the extent, in the circumstances 
of the case, of the owner's liability to 
punishment, in other words whether he 
is liable not only for the laches of his 
agent but also for his criminal ^ts, for 
logically reviewed the liypothesis upon 
which the lower Courts have proceeded 
amounts to that. 

The question, so far as this Court is 
concerned, is res Integra. The passages 
cited to us from the judgments of 
Norman, J,,^ and Prinsep, J.,t do not, in 
my opinion, affiord any help in construing 
the section, and I think the inferences 
attempted to be derived from them are 
somewhat misleading. But the Alla- 
habad High Court in the case of the 
Qv.em-Em.pre»s v. Payag Singh (1) has 

(ly 1. L. R. 12 All. 550 (1890). 

"(4) 12 W, R. Cr. 75 (1869). 

■ViS) 4 C, W, (1900). 


held that a landlord is liable under 
sec. 154 *4'or the acts of commission and 
the acts of omission not only of himself 
but also of his agent or manager,” 
From this view, which is rather a sweep- 
ing generalization, I venture respectfully 
to dissent. 

A cursory consideration of the section 
may perhaps give rise to the impression 
that as the landlord is made liable for 
the neglect of a duty on the part of the 
agent, he must perforce be liable also for 
his criminal acts ; that, as he is liable 
for the ^‘laziness” of his agent, to use 
the expression of the lower Courts, he 
must also be liable for his guilt. 

An analysis of the section which un- 
fortunately is not happily worded, and 
an examination of its scope and object 
would show, I think, that the above view 
is not well-founded. 

The section declares in the first place 
that the owner of the land on which a 
riot or unlawful assembly is committed 
or held becomes punishable if he or his 
agent or mand(T^er, knowing that such 
offence is being committed or has been 
committed or having reason to believe 
that it is likely* to be committed, does 
not give the earliest notice thereof in his 
or their power at the nearest poUeO- 
statior^. (Tt will be observed that this 
portion of the section is extremely com- 
prehensive in character and embraces hot 
only the- past and present but ali^ the 
future.) The second provision 
it punishable 4>n the part of thh owner 
or his agent or manager if heor'^heiy 
** having reason to believe tiiat # f|ot 
was about to be committed ” do not hW 
all lawful means in his or thei|r |K>W0IPr ^ 
prevent it. The third imposes 
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penalty if in the event of a riot taking 
place he or they do not use all lawfuf 
means in his or their power to disperse 
or suppress the riot or unlawful assembly. 

The section, therefore, contemplates 
three different breaches of duty (a) omis- 
sion to give notice, (b) abstention fjom 
preventing, (c) negligence to suppress. 

Generally speaking, vicarious punish- 
ment is not recognized by civilised ^ 
systems of criminal law at least in these 
days. But the Indian Legislature, for 
probably sufficient reasons, has in Chap. 
VIII of the Indian Penal Code departed 
in some instances from this principle 
and made owners of property responsible 
for the negligence of their agents or 
managers, but I do not find any indica- 
tion in the law that they are liable for 
the criminal acts of their servants 
except on the ground oi abetment. 

In my opinion penal provisions have 
to be strictly construed, nor can the 
liability to punishment for the neglect 
of a statutory obligation be extended by 
inferential reasoning. I^less, therefore, 
the law can be constfued to mean that 
the owner, although absent and wholly 
unaware of the riot or its commission, 
should be regarded as guilty if liis agent 
or manager takes part in it, it seems to 
me difficult to hold that he is piinyshable 
under this section. 

In the present case it is not suggested 
that the Petitioner had any independent 
knowledge of the occurrence which he 
refrained from communicating to the 
Police, or that he had any means of 
information other than through the ordi- 
nary channel, viz.^ his uaib. If the naib 
himaelf. takes a part in the riot or aids 
Kiai abets in its commission, he is guilty 


of the actual commission of the offence 
or of its abetment an(i not under sec. 
154 which deals with neglect of a certain 
duty imposed by law. And if he cannot 
be made liable under sec. 154 I fail to 
see how, upon right reasoning, the owner 
whose means of information is depend- 
ant upon the uaib an d whose omission 
to give information must run on parallel 
lines* with that of his agent, can be made 
liable under that section. It was urged 
that* this View would enable landlords 
to escape punishment by putting forward 
suggestions regarding the actual crimi- 
nality of their agents. To my mind, 
this argument leaves out of considera- 
tion the distinction the Code itself lays 
down^ between* the commission of a 
criminal act and the ^leglect of a duty. 
The latter is punishable with a fine only 
Whereas the substantive offence makes 
the offender liable to imprisonment, 
transportation for life or even the penalty 
of death, according to the circumstauces 
of the case. It is hardly likely that a 
proprietor would try to evade the imposi- 
tion of a fine by suggesting that his agent 
was actually concerned in the crime. 

In my opinion it would be straining 
the law to make the absent owner who 
has himself no knowledge of the occur* 
rencG liable for not giving information of 
the riot that has taken place if his agent 
takes part in it and as a rioter actually 
taking part in it, does not, as a matter 
of course, give notice of it. Suppose, 
for example, the owner happens to be in 
England or sonm other distant country 
and a riot takes place on his property 
in which his agent is directly concerned 
either as an actor or abettor. Naturarlly 
no information is gWen by him to tho 
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Police* On what principle i» the owner 
to be made liaj^le under the section? 
le it to be for the laches of the agent ? 

But the act of the agent has ceased to 
be mere laches ; it has already become 
a crime* Or is tiie owner to be punished 
vicariously for the crime of his servant ? 

“"The law does not furnish any warrant for 
this extreme view. 

The notice id to be given at ^‘the ^ 
nearest police-station ; ” why ? In order 

ff e 

to enable the Police to take immediate 
action to prevent or suppress thd Hot 
or to bring the offenders to justice, it 
is the agent on the spot who is primarily 
responsible for this duty ; and his failure 
makes the owner liable for his neglect. 

But a charge of neglect assumes, that 
the agent is not Oireotly concern^ in 
the commission of the offence. If ho 
is so concerned it ceases to be negleci 
It is a substantive crime. 

Eo^ these reasons 1 am of opinion 

that the conviction of the Petitioner 

/ 

ought to be Set aside and the fine, if 
paid, refunded. , 

But as my learned brother is of a 
contrary view, the case will be referrca , 
to the Honourable the Chief Justice 
under the provisions of sec* 429 of the 
Crimiiml Procedure Code* 

Pratt, J. — The l^etitioner was convict- 
ed by the Sub-Divtstdnal Officer of Naraiu- 
ganj of an offence under sec. 164, 1. P. C., 
and Sentenced to pay a ^ne Of Rs. 1,000. 

The conviction was confirmed on appeal 
by the Sessions Judge Of Dacca. 

This rule was issued on the District 
Magistrate to show cause why the con- 
viction should nob be set aside on the 
ground that the facts found do not 
warrant a conviction* under sec. 154. 


ThiS^facts found are tbkt tbe Fetittoher 
is sole proprietor of village Atnlabo, that 
a serious riot involving loss of Mfe took 
place on that property, that the Peti- 
tioner’s naib was aware that the riot 
would be committed, and so far from 
doi^g anything to prevent or suppress 
the riot he actually accompanied the 
rioters and stood close by while the riot 
was going on, and that he has absconded 
and cannot be found. For the prosecu- 
tion it is not suggested that-the landlord 
himself bad any knov^edge that the riot 
was likely to be committed. He has 
been convicted on the authority of the 
case of Quem-^mpress v. Pttpaff JSingh 
(1) which lays down that a landlord is 
liable under sec. 154, I. P. C., for the 
acts of commission as well as omissfon 
not only of himself but of his agent or 
manager. In that case, as in the pre- 
sent one the landlord’s agent went to 
the scene accompanied by a great number 
of men and fomented the riot in whidh 
a man was killed. We are asked to Imld 
that that decistoi is wrong and does not 
correctly interpr^ the law. It is urged 
that the law could not intend that a 
landlord living at a distance from the 
scene of disturbance sliould be puniahed 
for the criminal acts of fab agent. Ad- 
mittedly the law punisbes a latidleiK! ibr 
the culpable negligence of his agtmt* . 
Tbete is nothing in the words ef 
section under consideration {fom 
it can be gathered that a 
to be drawn « between an sgent^i aete 
omission and of commission so far hs 
the landlord's amenability to 
raent is concerned. ; ' r . 

There is no reported oaee in 

(1) I. b. li. u AU* 5f»o 
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in point. From fiom«' observu- 
tiotia of Norman, J., in Queett v. Stirroop 
Clmnder Paul (4), it may be inferred 
that the accused in that case would 
liot have been held guiltless if the 
finding of the first Court had stood, vh.y 
that hired lathials were meitibers of 
the unlawful assembly, some of them 
actually engaged as combatants on the 
side of the Paul Defendants. It was 
observed that ; ** There would be no 
doubt that the finding that such men 
were retained vJbuld have been quite 
Bufficieiit to justify the inference that 
the zemindars and their agents, so far 
from using all lawful •means in their 
power to prevent the riot, had made 
preparations beforehand to enable their 
faotion to take an active part in it.” 
So that a criminal act on the part of an 
agent, viz.^ the employment of hired 
IcU/iiak to take an effective part in the 
riot was held sufiicient to bring the 
zemindat*8 within the purview of sec. 
^154,1. P. C. 

In the case of Tarai^nt Das v. Queen- 
Empress (5) Prinsep, ^ in upholding the 
conviction of an abseutoe landlord under 
sec. 154 oil account of the negligence 
of bis local ogeut added the observation 
that; There is much reason to believe 
that the riot was promoted iu the^iiiterest 
id the zemindar.” So that the learned 
JtMge waiB evidently of opinion that Active 
^fomotion of tb^ riot by the landlord’s 
agent would not excuse the landloi^ from 
hriing penalised under the section. 

II the law were interpreted as the 
toOfttOd counsel for the Petitioner con- 
ti^ids that it should be, it would always 

• (4) 12 W. R. Or. R. 75 (1869). 

(6) 4C. W. N. 691 (1900). 


be easy for the landlord to procure im- 
munity by creating evidence enough to 
raise a doubt as to his agent’s criminality. 

In eases under the cognate sec. 155 
where a riot is committed for the benefit 
of the landowner the connivance of the 
local -agent, who fails to perform the 
duty imposed upon him by law, must 
from the nature of things be generally 
suspqoted even where if cannot be proved. 

The contention raised on behalf of the 

* ♦ 

Petitioner if pressed to its logical con- 
cfusion would under such circumstances 
render it illegal or at all events unsafe 
to punish the landowner, and so the law 
would become a dead letter. 

The provisions of the law are doubtless 
of somewhat exceptional nature, but as 
1 observed before ^there is nothing, in 
them which difiPerentiates between cases 

9 

of active connivance and of mere passive 
negligence on the part of an agent, and 
the Courts cannot impose a distinction 
which does not exist and could ^lot, in my 
opinion, have been intended. 

1 w;ould therefore discharge the rule. 

’ The learned Judges having differed, 
the matter was referred to the Honourable 
the Chief Justice under sec. 420 of the 
Cr. P. C. Ilis Lordship the Chief 
Justice referred the matter to Mr. Justice 
liampiai for decision. 

Mr, W. C, Bonnerjee and Moulvi Syed 
Mahomed Tahir for the Petitioner. 

No one appeared to shew cause. 

Kamfini, J . — TUm is a reference under 
the provisions of secs. 429 and 439, 
Criminal Pi/Ooedare Code, wUeh woe re* 
ferred to me in consequence of a 
ence of opinion between Avnehr ill; 
Pratt, JJ, ^ 
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The case, oufc of which the reference 
arises, is one in which a zemindar of the 
Dacca District, Kazi Zeanuddin Ahmed, 
lias been convicted of an offence under 
sec. 154, P. C., and sentenced to pay 
a lino of Rs. 1,000. 

The facts of the case, as set out in 
the judgment of the Magistrate, are as 
follows : — 

(See pages 772-773, supra). ^ • 

On these facts the Magistrate convict- 
ed the accused under sec. 154, Penal 
Code, and sentenced him to pay a fine of 
Rs. 1,000. 

On appeal to the Sessions .Judge his 
appeal was dismissed. 

The case then came in revision before 
a Bench of this Oburt, consisting * of 
Ameer Ali and Pratt, JJ. 

These learned J udges differed in opinion 
as to the propriety of the conviction. 

Mr. Justice Ameer Ali is of opinion 
that the conviction should l:>e set aside on 
the ground that an owner or occupier of 
land can only be held liable under sec. 
154, P. C., for acts of omission and 
laches on the part of his agent and not 
for criminal acts committed by him. 
Mr. Justice Pratt, on the other band, 
considers that there is nothing in sec. 
154, P. C., which justifies the infer- 
ence that any such distinction is to 
be drawn between an agenPs acts of 
commission and his acts of omission, atid 
relying on the authority of a ruling of 
the Allahabad High (Jourt in Queen- 
Empress v. Fayag Singh (1), he would 
affirm the conviction and discharge the 
rule. 

It is to be noted that both the learned 
Cl) 1. L. U. 12 All. OGO (1890), 


Judges ire agreed that knowledge on the 
part of the owner or occupier of the land 
of the acts or intentions of the agent is 
not an essential element of an offence 
under sec. 154, and that he may be con- 
victed under the section though he may 
be in entire ignorance of the acts of his 
agent or manager. 

In this case it is o^ course not found 
\)r even imputed against the accused that 
he had any personal cognizance of the 
riot at which his agent Madhab Rai was 
present. , ^ 

I have had the advantage in this case 
of hearing Mr. W, C. Bonnerjee on be- 
half of the aqpused. Mr. Bonnerjee 
supports the view of Mr. Justice Ameer 
Ali that under sec. 154, C , an owner 
or occupier of land can only be held 
responsible for the acts of omission of 
his agent, and eontends that when his 
agent or manager commits any criminal 
act such as rioting, or abetting a riot, 
then, as the agent is punishable under 
the criminal law, the owner or occupier 
of the land, the ^incipal of the agent, 
is absolved from £m liability to the pro- 
visions of sec. 154. He further argues 
that the case of .Queen-Empress v. Payag 
Singh (1) has been wrongly decided. 

« It is clear that the case of Queen- 
Empress V. Payag Singh (1) is a direct 
authority for the view taken by Mr, 
Justibe Pratt ; for there it is said : , The 
knowledge of the owner ^ or occupier im 
oases of this kind is immaterial. . He IS 
liable for thc« acts of commission and 
the act of omission not only of bicaself 
but of bis agent or manager^ 

Singh’s karinda so far from 
lawful means in his pbwer 

(1) I. L. R. 12 All m 
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means in his power to encourage it. Wo 
convict Payag Singh under sec. 1 5 1 of 
the Indian Penal Code.” 

I am, unable to see that this decision 
of the Allahabad High Court is incorrect, 
and I agree with Mr. Justice Pratt in 
thinking that there is nothing in the 
terms of sec. 154, P. G., which justifies 
the distinction drawn by Mr Justice^ 
Ameer Ali and Mr, Bonner jeo between 
acts of commission and acts of omission 
on the part of the landowner’s agent. 
Mr. Bonnerjec contends that though the 
section itself does not expressly lay down 
any such rule, it intemls^ to do so, and 
that such a distinction should be drawn, 
because when an “agent commits a crimi- 
nal act he is punishable under the 
criminal law and the law is satisfied, and 
does not demand anoUier victim. But 
this does not seem to me to be the inten- 
tion or the meaning of sec. 154. There 
seems to be no ground for holding that 
sec. 154 is intended to punish the land- 
holder when his agent l^s not rendered 
himself liable to the ^iininal law, and 
that when the agent has done so, then 
his liability is at an end. On the con- 
trary, the provisiops of sec. 154 appear 
to me to be intended to impose on non- 
resident landholders and their ^ agents 
the duty of maintaining the public peace 
and preventing unlawful assemblies* and 
ripts on their estates and to render the 
fprmer liable for any dereliction in the 
discharge of this duty. ^ 

Mr. Justice Seton-Karr has observed in 
Qtmn V. Harnaih Eat (2) : — ** A zemindar 
hf leaving his estates and residing at the 
Presidency cannot avoid his duties and 

(2) a W, B. Or. K 64 ^1566), 


appoint fit and proper persons to manage 
his local affairs and to enable him to 
perform the duties imposed on him by 
the legislature. Moreover, it is the 
zemindars duty to be regularly acquaint- 
ed with all that goes on in his zeiniu- 
dari.’* 

lu these circumstances I cannot see 
why an owner or occupitir of land should 
bo responsible only for the acts 
omission of his agent, and should not be 
held responsible for his acts of com- 
mission, which are of a more serious 
nature, and generally attended with 
gravor consequences than mere ae.ts of 
omission. 

There appears to me to be no prin* 
ciple of criminal lavf that justice should 
be satisfied with one victim and that 
when a landowner’s agent renders him- 
self amenable to the law, his principal 
should go free. 

Tt is true, that the provisions of 
sec. 154 are of a very exceptional nature, 
and may in some cases work harshly. 
Mr. Justice Ameer Ali puts the hypo- 
‘'tbetical case of a landowner going to 
England or some distant country, and 
asks if he is still to be liable to punish- 
ment under sec. 154. It is to be pre- 
sumed that Mr. Justice Ameer Ali means 
to ask whether he would be liable on his 
return to the district in which his estates 
are situated ; for the local Courts of this 
country would have no authority over 
him as long as^- he resides in England. 
Ill such a case, no doubt, if the land- 
owner bad 4)een long away from his 
estates, and had not intentionaliy visited 
the distant country to free himself from 
the responsibility • for criminal acta 
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eoniuiitted ou his estates by his agents 
in his absence, the provisions of sec. 154 
might work harshly. But it does not 
follow that the provisions of sec. 154 
would be held applicable in such a case ; 
for in “/n th^ matter of Radha Nath 
CliQwdhury (3),” a lenient and reasonable 
interpretation was put on the terms of 
sec. 154. In this case it was said : “We 
are disposed to think that a non-residisnt 
partner or co^sharer cannot bo convicted 
in addition to the resident shafer under 
secs. 154 and 155. If the resident 
sharer brings himself under these sec* 
tions, it is right he should pay the fine 
which would be a fine on the sharers : 
but to impose a fine on an absent sharer 
in addition, who has taken no active part 
in the management of the estate seefns 
to ns to be unduly stretching the law.” 

(8) 7C. L. R. 289(1880). 


The accused in the present case, how* 
ever, is not a non-resident partner or 
coshai'er within the meaning of this 
rufing. He resides in the town of Dacca, 
the principal city of the district in which 
his estates are situated. His estates are 
not more than two days’ journey by 
walking from Dacca. By railway or 
steamer the journey is a shorter one. 
He is the sole proprietor of the land, 
which was managed for him by his agent, 
Madhab Rai. His agent obviously insti- 
gated and was present at a most serious 
riot which ended in the loss of a man’s 
life. In these circiimstaiioes, I cannot 
doubt that the applicant Is amenable to 
the provisions of sec. 164 and has been 
properly convicted and fined under that 
section. 

I accordingly discharge this rule. 

H. P. C. • • Rule discharged. 
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Act A7T^ of lS91i see, S — JurisdicLion — 
Appeal — Additional J)idir.iol Cornmis-voncr * 
sitting alone. 

Case m which an appeal^ heard hy the 
Additional Judicial Commissioner of Oudh 
sitting alone, was remanded to the Court 
of the Judicial Commissioner to he tried 
hy the Judicial Commissioner and the 
Additional Judicial Commissioner sitting 
together. 

This was an appeal from a decree of 
the Additional Judicial Commissioner of 
Oudh dismissing the •Flaintiffs appeal 
to him. 

Mr, Degruyther for the Appellant sub 
rnitted that under sec. 8, Act XIV of 
1891, the Additional Judicial Commis- 
sioner had no jurisdic^i'rifi, sitting alone, 
to hear the appeal, it should have been 
heard by him and the Judicial Coraniis- 
sioner sitting together. 

Mr. Moyne for the Respondents ad- 
mitted that that appeared to be so. , 

During the course of the arguments 
Thahoor Jfardco Jhi.r v. Thakoor Jaifvhir 
Singh (1) and Ex 2 ^orte Anderson (2) were 
mentioned — also that no costs were ah 
lowed by their Lordships. 

A discussion then took place whether 
their Lordships should hear the appeal 
granting special leave to Appellant or 


. (1) 4 1. A. 178 (1877). 

(2) L. 11. 6 Ch. App. 473 (1^70). 


remand the case for trial by a pmper 
(/ourt of Appeal 

Their LoRDsmp.s’ JuDinrENi' was deli- 
vered by 

Lord Horhousk.— In this case their 
Lordships will humbly advise His Majesty ' 
to discharge the decree of the Additional 
Judicial Commissioner of Oudh, of the 
17th August 189C), to allow iho appeal, 
and to remand the case to the Court 
of the# Judicial Commissioner of Oudh, 
to bQ tried Ji)y the Judicial Commissioner 
and the Additional Judicial Com mis.si oner 
sitting together, as provided by law. 

Their Lordships give no costs of the 
present proceedings. 

Solicitors: Messrs. Wa thins and Lam- 
priere for the Appellant. 

SgBcitors : Messrs. T. L. Wilson Co. 

* 

for the Respondents. 

^ Case remanded, 

C. W. A. 
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made hy a Judge of the High 
Court refusing to stay the issue of prohate 
and the discharge of the Receiver appointed 
in a prohat c action is a ^ judgment within 
the meaning of cl, 15 of the Letters 
Patent and is appealable. 

The Justices of the Peace for Cal- 
cuTA V. The Oriental Gas Co. (1) com- 
mented on and followed. 

Hurrish Chundek CiiowDURV*?>.* Kali 
SuNDBRi Deri (2) referred to. ^ ^ ^ 

Srimanta Baja Yarlagadda Durga 
Pbasada V. Srimanta Kaja Yarlagadda 
Mallikarjuna (3) dissented from. 

When there still remains something 
substantial to he done under a decree before 
it can become ihorougldy effectual^ that 
decree has to he executed'' tvilftivt the 
meaning of sec. 5Jf5^ Civ. P. C. 

A decree directing the is.sue of a grc^it 
of probate to the propounder of Will is 
one that is capable of execution and stay 
of execution of such decree can he granted 
U7ider sec. 5.^5 of the Civil Procedure Code. 

An Appellate Court ought to he extrfmely 
chary of inierfermg in matters dependent 
upon the exercise of the judicial discretioji 
of the Court hehae hut it can i^itcrfeve 
and sometimes has to hiterfere if it thinhs 
the facts tvarraitt svxh interference. 

The principle which underlies all orders 
fur the prese^ajation of property pending 
litigation is thisy that ilm successful party 
in the litigation^ that is^ the ultimately 
successftd party is to reap the fruits of 
that litigation and ngt obtain merely a 
barren success. 

(1) 8 B. L. K. 433, 452 41872). 

(2) L L. R. (j (’al. r»94 (1881); on 

appeal, L. H. lO I. A. 4 : Sf v. 

U U W, 9 OaL 482 (I8b2). 

(5^) 1, L. K. 24*M.acL 358 (1901). 


PoLTNi V. Grey [(5) and Wilson v, 
Church (6) followed. 

Terms upon which stay of execution 
pending an appeal teas granted. 

In this suit the Plaintiff propounded 
a document as the last Will and testa- 
ment of Luchminaraiu Bogla of which 
he claimed to be the executor. Luohmi- 
naraiu Bogla died ou March 6th, 1901, 
leaving property worth about 30 lacs, 
the major portion of which consisted of 
a banking and money-lending business 
and the business of a (government con- 
tractor. The Defendant who claimed to 
be the heiress-at-law^ of the deceased tnd 
as such entitled *to his estate challenged 
the Will on the ground that it was a 
forgery. Prior to the hearing a lleceiver 
of the estate including the above-men- 
tioned businesses had been appointed. 
After a protraePed hearing before Stanley, 
J., the learned Judge on July Ist pro- 
nounced in favour of the Will and direct- 
ed the immediate issue of probate to the 
Plain ti if and the discharge of the Ke- 
ceiver. On JnJn’' 3rd the Defendant 
obtained a rule returnable the next day 
calling on the Plaintiff to show cause 
why the issue of probate should not be 
stayed and the appointment of the Re- 
ceiver continued pending the hearing of 
the appeal against that decree. On Julj^ 4, 
Stanley, J., delivered the following judg- 
ment discharging the rule with costs. 

, Stanley, J. — This matter comes faefuars 
me on a rule obtained by the Defend$nt 
<}alling on th^^ Plaintiff to shew cause why 
a stay should not be put on the graniibg 
of probate pursuant to the decree ina4o 

(5) L, 11. 12 Ok. Div. m (1^70).; 

(fi) h. R. 12 Ch. Div. m , 
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on the 1st of this month and why a stay 
should not also be put on the order 
of the Court discharging the Eeceiver. 

The application is made under the 
provisions of sec. 545 of the Civil Pro- 
cedure Code^ which enables the Court 
which passes a decree, for sufficient cause, 
to order execution of the decree to be 
stayed. 

In this case the testator, Luchminarain 
Bogla, earried on business in Calcutta, 
Rangoon, Chooroo and Mandalay as a 
banker and money-lender,* and also as a 
contractor for the supply of military and 
other stores. 

This business was in full* activity at the 
time of his death which occcurred very 
suddenly on the 6th of March last. 

The Defendant who is the adoptive 
mother carries on a like business of a 
very extensive character *aiTd is said to 
be a lady of great wealth. 

When the application for probate was 
made to me originally and a caveat had 
been lodged by the Defendant, it became 
necessary that something ^.'<#buld be done 
for the protection of the property of 
the deceased, and though I was very 
averse to appoint a Receiver, I found 
myself coerced to do so under the cir- 
cumstances, and a Receiver was appoint- 
ed on the 26th of March pending*the* 
final determination of the case. 

It is alleged by the Plaintiff tha*t 
there is a great deal of competition 
between these two firms, the firm of the 
late Luchminarain Bogla an^ the firm 
of the Defendant, and that if the exe- 
cutor under the Will of the deceased 
is not put in possession of the property, 
eerious loss will be sustained by the 
estate. 


The action was heard before me at 
great length. The hearing occupied 
thirty-three working days and a groat 
deal of evidence, both oral and \vritten, 
was tendered on both sides. 

There were features of some difficulty # 
and circumstances which, as 1 have stated 
in the judgment, gave rise to suspicion. 

After 1 heard the evidence I found 

® • 

that those suspicions had been removed 
and ||^rm§d a clear opinion as to the 
merits of the case put forward by the * 
Plaintiff. 

1 had no doubt as to the genuineness 
of the Will, I had also no doubt but 
that the defence advanced by the De- 
fendant was unworthy of credit, but 
though -this is my own personal view, 
it may bo that other Judges would take 
a different view of the case. 

A large amount of evidence which I 
considered of a reliable character in 
support of the Will has been given by 
the Plaintiff* which has not been rnet or 
discredited. 

1 am asked now to put a stay on my 
order and, under flje discretionary power 
which 1 have under sec. 545, to direct 
that execution be stayed until an appeal 
which is proposed to be made to the 
Appellate Court is determined. 

No appeal has been presented but I 
am told, and I have no doubt that it 
is true, that an rff)peal is ready and can 
be presented forthwith. 

It must be a considerable time before 
the case in the Appeal Court*' will be 
reached unless the case is expedited. 
The result of my p\itting a stay on the 
execution would be that the business 
w'hicffi is now carried on by the Receiver, 
would continue in his* hands with th^ 

A 
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result that irreparable injury would result 
to the estate for the reasons stated in 
the PJaintitf’s affidavit. 

The proposed order is one which would 
tamper and interfere with the carrying 
« on of the business. The Plaiutiif sug- 
gests that it would suit the Defendant 
because if the competition of the firm 
of Luchminarain Bogla be out of the 
way her business will be benefited.- ' 
it appears to me therefore ihat this 
♦ is a very exceptional case, and T cannot 
but feel that that there is truth hi the 
Advocate-OeueraPs remark that irrepar- 
able loss will be sustained if the legiti- 
mate owner of the property be nob placed 
in possession of it. 

This is not a case like the case upon 
which reliance is placed hy the t>efend- 
ant’s counsel, the case of Wtho^i v. 
Church (0). In Wilson v. Church \G), 
under an order of Court, directions were 
given for payment of moneys to 900 or 
a 1,008 people, many of whom were resi- 
dent in the Continent and others in 
America, and they were not jiarties to 
the suit. 

If the fund in that ease had been 
distributed under tbe decree it could 
not be recovered, whereas if the money 
was in Court,,, the Plaintiff and the bond- 
holders could not be injured, the money 
would be safe and interest would run 
on it at four per cent.gi 

Here however the property w'ould be 
dwindling day by day as I gather and 
probably*in a year or two would bo de- 
preciated, i t may be ^0 or- 60 per cent. 

Under these circumstances 1 shall not 
take the responsibility of staying the 
execution of the decree. 

(‘3) L. U. lACb. D. 1D4 (187U). 


It is pointed out to me that if I do not 
put some stay on the grant of probate, 
probate will be handed to the Plaintiff 
forthwith and an appeal will be rendered 
nugatory. 

^fo prevent this 1 will ^ive an oppor- 
tunity to the Defendant of filing his 
petition of appeal and also of appealing 
against this order. 

I shall discharge this rule with costs 
but 1 shall give the Defendant a fortnight 
from this date to make such application 
to the Court’ of Appeal as she may be 
advised, and I shall stay issue of probate 
for one fortnight from this date and also 
the order discharging the Receiver. 

The Defendant appealed. 

W. C. Ihn7ierJeCi Mr, Mittraf Mr, 
J. G, Woodroffey Mr, Knight^ and Mr, 
SIvelley Bonn^rj^ for the Appellant. 

2'he Advocate-General y Mr, Palit^ Mr, 
O'Kinealyy and Mr, Garth for the 
Respondent. 

The Advocate-General took a prelimi- 
nary objection ‘that no appeal lay, 

Mr, i¥i«fra.— Stanley, J., was under the 
impression that there was an appeal from 
his order, as is apparent from his judg- 
ment. 

The application was made under sec. 
515 of the Code of Civil Prpeedure. 
Any order made under tliat section is 
considered as an order in execution pro- 
ceedings and as such comes within the 
purview of *sec. 244 and the definition of 
a decree as given in soc. 2 of tfalit Code 
and is therefore appealable. See GhayHin 
V. Fahir Buksh (9), Udeyadeta. Deb v, 

(U) 1. L. R. 7 Alh, 7a (1884), 
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Crrci/son (10), Musa ji Abdulla v, Damot'das 

(11) ; and the cases cited by Mr. Justice 
O’Kinealy at p. 721 of the 5th Kd. of his 
notes to the Civil Procedure Code. 

[Maclean, C. J. — As you raised this 
objection, Mr. AdvocateOcneral, woxild 
you like to be heard tirst ? 2'ht Advocate- 
ireneral . — Yes. I raised tlie point and 
am entitled to a tcply.] ^ 

The Advocafe-Genctal (on the prelimi- 
nary objection). — 1 do not contest tlie 
rulings just now cited. They only decide 
that orders passed under see. 545 of 
Code of Civil Procedure come within the 
the definition given in sec. 2 of that 
Code and are therefbfo appealable from 
one Court to another. But I contend 
that the only right of appeal from an 
order made by one Judge of the High 
Court or from a Division Bench of this • 
Court where the judges arc equally 
divided to the IJigh Court is under cl. 15 
of the Letters Patent, If it were not for 
cl. 15 of the Letters Patent no appeal 
would lie from an order of any Judge 
of this Court excep^t<f the Privy Council. 
See Toohee Money Dassee v. Sudevi Dassee 

(12) which decision followed a long series 
of cases. 

The other side contend that this is an 
order under sec. 545 of the Civil Proce- 
dure Code and that section \eiid with 
secs. 241 and 2 of that Code make this 
order an appealable one. My atiswer to 
that is that in dealing with an appeal 
from one Judge of the High Court to 
another Bench of the *HigH Court you 
must have recourse to sec. 15 of the 

(10) T. L. R. 12 Cal. 624 (1886). 

(11) I. L. R. 12 Bom. 279 (1888). 

. (12) 3 C. W. N. 347 : s. c. I. L. R. 26 


Letters Patent and not to the Civil Pro- 
cedure Code, Nor can you include the 
word “judgment’^ as used in sec. 15 
of the Letters Patent in the definition 
of a decree as given in sec. 2 of the 
Code of Civil Procedure. There may^ bo 
a decree within the definition given by 
the latter section which is not a judg- 
ment within the meaning of sec. 15 of 

the Letters Patent. * 

• 

'JJhe meaning of the word “judgment” 
as used in see. 15 of the Letters Pa1:ent 
Is to be found in the case of IVie flustices of 
Peace for Calcutta v. l-lic Oriental Gas Co. 
(1) ; see also Sonlat v. Fazut Hahi Dhai 

(13). This order in no way affects the 
merits of the question between the parties 
1^ determining any right or liability. 
That had been done previously. There are 
many orders from which no appeal lies, 
such as an order granting a certificate 
that a case is a fit and proper one to 
appeal to the Privy Council, for such 
order although affecting the* rights and. 
liabilities of the parties is not a judg- 
ment within the meaning of sec. 15 of 
. the Letters Patent. See Moula B'ulcsh v, 
Kishen Pertab (14), Lutf Ali Khan v. 
Asgur Reza (15). Again an order refusing 
the grant of a certificate has been held 
not to be appealable ;• Manly v, Patter- 
son (16). No appeal lies from a decision 
on one issue in a suit which does not deal 
with the whole subject-matter of the 
suit ; Ehrahim v. Fukrunnissa Begum 
(17). An order refusing to extend the 
time prescribed by law within which an 

(1) 8 B. L. B. 433 at p. 452 (1872). 

(13>9 Bom. H. C. R. 898 (1872). 

(14) I. L. R. 1 Cal. 102 (1876). 

(15) I. L. R. 17 Cal. 456 (1890). 

(16) I. L. R. 7 Cal. 339 (1881). 

(17) 1. L. H.M Cal. 531 (1878). 
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Appellant is required to furnish security 
for the costs of the Respondent is not 
appealable ; Kishen Fermd Panday v. 
Tiluckdari Loll (18). Nor is an order 
refusing to stay execution under sco. 608 
of the Code of Civil Procedure ; Mohahir 
Prosad Siny v. Adhikari Kunwar (4). 
There is no appeal against an order refus* 
ingan application under sec. 169 of the 
Indian Companies •Act (IV of 1882) fgr 
extension of tin>6 for serving notice* of 
an a,ppeal under that Act ; Wall v. toward 
(19). See also Kay v. Briggs (20), Th^ 
Amsiil (21), Lane v. Esdaile (22), Ex parte 
Stevenson (23). In the present case the 
learned Judge proceeded wholly in the 
exercise of his discretion, as is apparent 
from his judgment and from the manner 
in which the order is (kawn up, for tth 
Defendant is not given liberty to appeal 
against the order but only to make such 
application to the Appellate Court as she 
may be advised. [ Baker j kb, J., referred 
to Hurrish thunder Choivdkry v. Kali 
Sunderi Dehi (2)]. In that case there 
was no discretion vested in Pontifex, 

J. He had no discretion to refuse* to 
carry out an order made by Her Majesty 
in Council. And moreover the Privy 
Council held that his order did expressly 
decide a question^ affecting the rights 
of the parties. No appeal lies against 
an order refusing leave to appeal to 
the Privy Council against an order 

(2) I. L. R. 6 OhI. 594 (1^81); cm 
appeal, L. K, 10 I, A. 4 ; s, c. 

1. L. R. 9 Cal. 482 (1882), 

(4) I, L. R. 21 Cal. 47^(1894). ^ 

(18) I. L. R. 18 Cal. 182 (1890). 

(19) .!. L. R. 17 All. 438(18^5). 

(20) L. R. 22 Q. B. D. 343 (1889). 

(21) L. R. 2 P. D. 186 (1877). 

(22) L. R. (1891) A. C. 210. 

(23) 1 % B. 294 ; L.‘R. (1892) A. C, 609. 


refusing the appointment of a Receiver ; 
Ghundi Dutt Jha v. Pudmanund Singh 
Bahadur (24). Such an order is not a 
final judgment within the meaning of 
the provisions of the Civil Procedure 
Code dealing with appeals to the Privy 
Council. 

Assuming they could apply under 
sec. 545 the order made on their appli- 
Ciltion was no judgment within the mean- 
ing of sec. 15 of the Letters Patent. 
But I further contend that this is no 
case for the stay of execution at all and 
Stanley, J., could not have made any 
other order than he did. The decree 
made by him in favqur of the Will and 
directing a grant of probate was a decree 
made by him sitting iu the exercise of 
the Testamentary and Intestate Jurisdic- 
tion of this Court, and is not a decree 
•’that can be execute jinder the provisions 
of the Civil Procedure Code. There is 
nothing to he done under this decree by 
or against the Defendant. /The rule was 
so framed as to exclude the direction to 
the Defendant tq^ pay the Plaintifi^s 
costs. It was only dhected against the 
issue of the grant of probate and the 
discharge of ^ the Receiver. Under these 
circumstances there is nothing under the 
order that has to be done by the Defend- 
ant. [ Baker JEE, J.- — Does the signing 
and sealing of the decree mean the issue 
of probate.] When the decree is signed 
the person who obtained it would take 
it to the Clerk of the Court and on pay- 
ment of probate ^Mty he would get hie 
probate. There is nothing to be done by 
the other side. [Macbean, C. J.— 
question whether this case falls wityp 
sec. 545 or not is a different ppiht aJtOr 

(24) I. L, R. 22 Cftl. 988<(1896). 
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gether to whether this order is a judg- 
ment or not under sec. 15 of the Letters 
Patent] Yes, I ‘was only indioatJhg it 
With regard to the preliminary objection, 

I contend that this order does not deter- 
mine the rights or liabilities of any party 
in the suit It is not therefore a judg- 
ment within the meaning of sec. f5 of 
the Letters Patent and consequently n^ 
appeal lies against it. 

M’i\ Mittra contra. — Wo contend that 
the order made by Stanley, J , is a judg- 
ment within the definition given by Couch, 

C. J., in The JmiiceR of Peace v. Th' 
Oriental Ga^ Co. (1) and is therefore 
appealable. That definition tallied with 
the definition of a decree as given in 
Act VIII of 1859. Since then the defi- 
nition of a decree has been extended and 
why should not the definition of a judg- 
ment be so extenddti*as to correspond 
with the present definition of a decree. 
The cases cited by the other side are all 
easily distinguishable from this case and 
it is a noticeable fact that they iiave not 
cited a single case in wifich it has been 
held that no appeaf lies from an order 
refusing stay of oxecqtion of a decree. 

A useful guide in determining what 
amounts to a judgment is^ found in the 
definition of a deoroo given in sec. ’J of 
the Civil Procedure Code. The d^pfuntion 
of a judgment giv^n by Couch, C. J., 
is an elastic one and is not confined 

within the narrow limits the other side 

• 

seeks to impose upon it. It includes final, 
preliminary and interlountory orders. 
Had this order been made by a District 
Judge, it would have been a decree as 
defined by the Civil Procedure Code and 
would have been appealable to the 
(1) 8 B. L. 11. 488, 452 (1872). 


Appellate Side of this Court, In this 
case the order was made by a Judge of 
this Court sitting in the exercise of the 
Ordinary Original Civil Jurisdiction of 
this Court ^nd his order undoubtedly does 
determine a question affecting the rights 
and liabilities of the parties. If his 
order is allowed to stand the Plaintiff 
will get possession of the estate, for 
tliat# is the natural effect of the decree 
grjint ingjiim probate and not only will 
the Defendant be deprived of it, but what 
is more, she will be deprived of all means 
of protecting and preserving the estate 
pending the determination of the appeal, 
fn coming to a decision as to ivhether 
an order is a judgment within the mean- 
ing* of sec. 15 of the Letters Patent 
all the circumstances of the case must 
^be taken into consideration. 

As regards the second point raised I 
contend that this is a decree capable of 
execution. See Dharram Singh v, Kissen 
Singh (25) where the appointment of 
a manager and the taking possession 
by him of the property in suit was held 
to be the execution of a decree. In this 
case the order directing probate to issue 
places the property iu the hands of the 
inaintifT. 

Mr. J. G. Wootlroffe (on the same side), — 
While jurisdiction is given by cl. 15 of 
the Letters Patent, the Court may yet, 
in order to ascertain the meaning of the 
word ‘judgment,^ refer [as was done in The 
Justices of Peace v. The Oinental Gas 
Co. (1)] to the Code, Though the latter 
is of subsequent date the definition of 
'decree^ therein is not a merely arbi- 
trary one, and from it an indication may 

(1) 8 B. L. U.^33, 452(1872). 

(25) 12 C. L. U. 532 (1888). 
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be gained that the preseiit order is of 
an appealable character. In any event 
that order is within the definition given 
in the case cited. The merits, there 
referred to, must include the merits of 
applications nmde in or after the suit 
otherwise there could be no appeal from 
anything but the final decree in the 
suit itself. The order appealed from 
determines a right of liability, namely, 
the right to probate and possession of 
the pmperty pending appeal. The cases 
relied upon by the Ilespondent are cases 
in w’hich no question was determined 
between the parties which directly affected 
their rights or liabilities. 

The Advocate-General in reply. — The 
question turns on the meaning of the 
words used by Couch, C. J., in 7^hf^ 
Jnsiiees of Peace v. The Oriental 
Co. (1). Although that is nob a* 
statutory decision, yet in the eyes 
of lawyers it has as much weight as a 
statutory decision for it has been con- 
firmed over and over again. The order 
now sought to be appealed from^ only 
repeats what the learned Judge had done 
before and refuses to stay his former 
order. The Us terminates with the 
decree. After that, the position is the 
same as if there never had been a /?>, 
and as if the testator had died leaving 
an undisputed Will with executors, 
Wieland v. Bird (26). The decisions in 
Lutf AH Khan v, Asgnr Beza{\h\ Kishen 
Persad Panday v. Tiluchlaid Lall (18) 
and Chundi Dutt Jha v. Pudmamind Singh 
Bahadnr (21) have considerable bearing 

(1) S n. L. 11. 43.% 452 (U72). 

(15) i. L. H. 17 Cal. 455 (18510). 

(18) I. L. U. 18 Cal. 182 (1890). 

(24) I. L. K. 22 Cal. 928 (1895). 

(20) L. 11. (\804)*l\ 1>. 262, 


on this point. As regards the case of 
Hnrrish Chunder Chotvdhry v. Kali 
Sunderi Dehi (2) the point there was 
not a question of executing the decree 
but one which afiecled the main issue in 
the suit. As regards the definition of 
decree given in the Civil Procedure Code, 
wo are, as T have contended, quite inde- 
pemlent of that Code and act under the 
ftiartor. There is no authority for saying 
that the word judgment in sec. 15 of the 
Letters Patent and the word decree in 
the (\)de are synonymous. 

[Their Lordships here intimated that 
they w^ould hear the appeal before decid- 
ing the preliminary point.] 

Afr. Mitira for the Appellant. — From 
the affidavits filed on both sides these facts 
are clear : the estate is a large one and 
consists principally of moveable property. 
Hiore is no im moTefiblo property belong- 
ing to it within the jurisdiction of this 
Court. The Plaintiff has no property in 
Ilritish India nor anywhere else. He is 
a subject of the Maha»’ajah of Bikaneer 
and is at preseat passing through the 
Insolvency Court at if ingoon. Probate 
has been ordered to be issued to him 
without his being directed to furnish any 
security. Oiir contention is that if he 
gets the property now and we succeed in 
our 'appeal we shall recover nothing from 
him. This is eminjnbly a case for the 
Court to e.xercise its discretion under 
sec. 545 of the Civil Procedure Code. 
As regards any loss that may be occasion* 
od to the busipfesses left by the deceased 
we are prepared to offer any security that 
the Court may consider reasonable to 

^ (2) I. L, R. 6 Cal. 694 ; on appeal, 

L. K. 10 1. A.4; s. o. 1. L. .ft, 9 
Cal, 482 (1882). 
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caver such loss, [Hanebjek, J . — No doubt 
the language of that section is very com- 
prehensive, but does it contemplate a case 
like this? Suppose the property the 
subject-matter of the suit is a mercantile 
business with a capital of twenty lacs. 

In such a case could the Appellate Court 
direct a stay of probate and at the same 
time direct socurity to be given for any i 
loss that the business may sulTer. Tf not, 
one of the conditions of cl. (r) to sec. 545 
is unsatisfied.] 5"ho Court has ample 
power under tliat section to make siicli a 
direction and to pub the Appellant upon 
such terms that the llcspondent, if the 
appeal is dismissed, will *bc in no way 
prejudiced. But in dealing with cases like 
the present one the Court ought chiefly 
to consider what the position of the Ap- 
pellant would be if the ^application for 
stay were refused and the Appellant were 
successful in his appeal. The principle, it 
is submitted, is this : whore the right of 
appeal exists, and the question is whether 
the fund shall be paid out of Court, tho 
Court as a general rule^ught to exercise 
its best discretion in a way so as not to 
prevent the appeal, if successful, from 
being nugatory. Where there is a reason- 
able ground of appeal, and if, not making 
the order to stay the execution of Uie 
decree or the distribution of the* fund 
would make the appeal nugatory, that, is 
to say, would deprive the Appellant, if 
successful, of the results of the appeal^ 
then it is the duty of the Court to inter- 

fdre and suspend the right*bf the party 

* 

wlao, so far as the litigation Las gone, has 
established his rights ; Folini v. Grey 

(5), Wihon V. Church (Q) ; see also The 

(6) L. R. 12 Cli. Div. 488 (1879). 

, (6) L. R. 12 Ch, Diy, 464, 469 (1879). 


Annot hyle (27). The fact that this case 
deals with the granting of probatb makes 
no difference for here if probate is granted 
it in effect amounts to a distribution of 
funds. ( Banekjek, J., referred to MuJia- 
rani Inder Kvmari v. MaKarani Jaipal 
/{nmnri (7). | 

Mr. ./. G. WooJrnffe (on the same 
side)f — The question to lie deti^rmined in, 
it is submitted, whether this fJourt which 
has *iilreiid]^' tlirougli its llecei ver'possos' 
sion of the estate, tho siibjo(‘t of litiga- 
tion, should loosen its hold of such 
properly and make it over to tho BlaintitV 
whose right to possess the same is the 
subject-matter of tho pending appeal. 
That ^appeal operates as an extension 
of tTio suit, Taylor y,* Taylor (28). Both 
together form one continuous proceeding, 
lliis is not a case in which it is sought 
to dispossess a party of property of which 
he is in possession. Tho property being 
in the Court’s custody, the burtlen is on 
the Plaintiff to show that he is presently 
entitled to possession. That burden is 
not discharged by showing a grant of 
probate to him when the right to the grant 
is the very (juestion at issue iu the 
appeal. It is true that there is a deci- 
sion in favour of the Plain*tiff but that 
must always be tho case from the very 
nature of the application. Iu Mohesh 
C hinder Dlial v. Sairughan Dhal (8) 
both the lower Court and the High 
Court decided against the Plaintiff and 
the High Court rjefused leave to appeal 
to the Privy Council, yet the latter 

(7) L. R. 14 I. A. 1 (1886). 

(8) 4 C. W. N. 84 : s. o. I. L. R. 27 Oal. 

1 : 8. c. L. R. 26 I. A. 281 (1899). 

(27) L. R. 11 V . p. 114, 116 (1886). 

(28) L. R. 6 P. D. 29 (1881). 
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directed a stay of execution. That case 
and Maharani Inder Kumari v. Maharani 
Jaipal Kunmri (7) show that the prin- 
ciples laid down in Folini v. Grey (5) 
and Wileon v. Chtirch (6) have mot with 
the approval of the Privy Council which 
in the case of Nawah Sidhee Nuzur Ally 
Khan v. Ojoodhyaram Khan (29) indicated 
the facts which should be shown, upon 
an application of this kind. Thd langu- 
age of sec. of the Code ds ho\tever 

less strict. It is not necessary to sJiow 
that irreparable damage will hut tliat 
substantial loss may result unless tlmy 
be granted. If the lower ('ourt had 
exercised its discretion it would still be 
open to the Appellate Court to interfere. 
But it has not exercised any discWtion. 
There is no finding upon the question 
(which has been entirely overlookcxl) 
whether loss may result to tli(‘ Defendant ; 
moreover the learned Judge has stated 
that he ^vill not accept the responsibility 
of staying execution and has directed 
that the probate should not issue for 
14 days in order that application might be 
made to this Court. He has thus left the 
question to be determined by this Court. 

As to security though sec. 545 is limited 
to security . for the due performance of 
such decree or order as may ultimately 
be binding upon the applicant (in this 
case an order for costs) and the Court 
cannot compel the giving of any other 
security^ the applicant is willing to give 
reasonable security for any loss which 
may occur to the Plaintiff by reason of 
the stay and the retention of the pro- 

(5) L. K. 12 Ch. D. 438 (1879). 

(6) L. R.,12 Cb. D. 4r)4 (1879). 

(7) L. R. 14 1? A. 1 (1886), 

(29) \ lua. Jur, N, 166 (1606). 


perty in the hands of the Receiver, See 
Brewer v. Yorhe (30). 

The Advocate-General for the Respond- 
ent.— No facts have been stated by the 
Appellant to show that irreparable mis- 
chief will be caused to her if the order 
she asks for is refused. The affidavit of 
her manager on which she relies nowhere 
^ states that he is advised that there are 
good grounds of appeal against the deci- 
sion finding for the Will. On the other 
hand we show and it is in no way contro- 
verted by the other side that the Plaintiff 
had been the manager of the father of 
Luchminarain Bogla during the former^s 
lifetime and had largely aided in building 
up his fortune, that after his father’s 
death Luchminarain Bogla had been ill- 
treated and turned out of the house 
penniless hy th#? Pefeudant who was his 
adoptive mother, that the Plaintiff there- 
upon took pity on Luqhminarain Bogla, 
treated him as his sou, and instituted 
on his behalf proceedings in the Raagoon 
Court in connection with the Will of 
Luchminarain’s father which resulted in 
the Defendant paying to Luchminarain 
the sum of thirty lacs of rupees. The 
proposition that the Court will only 
consider what loss may be ocoa49ioued to 
the A^ppellant if the order now souglit 
for is refused is not maintainable. The 
Court will consider the position of both 
parties and examine all the circumstances 
*of the ease before granting such an order. 
If this order. is granted the Plaintiff will 
be kept out of ^ the estate of which lie 
is the executor and the bu^nesseS; be- 
longing to the testator will come ^ 
end for the Receiver has no pOWft 
enter into fresh transactioniH[i tos/f p* 

(80) U R 20 OhvPi Ofto ; 
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poiutment has practically resulted i‘u the 
winding up of the buBinesses and if 
it is to be continued the businesses 
are bound to come to an end. The 
result will be irreparable injury to the 
Plaintiff. On the other hand no grounds 
have been shown to justify the Court 
to come to the decision that the Defend- 
ant will suffer irreparable injury if the 
order is refused. The mere prospect or * 
apprehension of injury, or the mere 
belief that the act complained of may or 
will be done, is not sufficient to entitle 
the Defendant to the relief she seeks. 
(See Tagore Law Lectures, 1897, page 105, 
and the cases cited thpre). Assuming 
sec. 545 of the Civil Procedure Code 
applies to the present case, then the 
granting or refusing of this order is a 
matter within the discretion of the Judge 
(Kerr on Receivers, fourth edition, page 5). 
The learned Judge in the Court below 
did exercise his discretion and after 
hearing the Defendant felt satisfied that 
no grounds had been made for him to 
stay his hand. In such ease the appeal 
Court will iKjt intefl'ere unless it can 
be shown that he proceeded on a wrong 
principle or made a manifest slip, which 
has not been shown here. (See Mew^s 
Digest, Vol 1, p. 382, and the cases 
cited there). ^ • 

The appointment of a Receiver always 
operates as an injunction. Though ac- 
tual injury need not be shown to enable 
a party to get this preventive relief, fet 
the facts relied on must slow that injury 
will follow or to use the words of Lord 
Chelmsford in Nawah Sidhee Nuzur Ally 
Shan V. Ojoodhyaram Khan (29) irrepar- 
able injury will be caused to the appli- 
(29) I lud, Jur. K. 8. 185 (1865). 
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cant. As regards what kind of facts 
must be shown to entitle a party to 
this preventive relief, see Binduhadni 
Chowdhrani v. JaJniahi Chowdhrani (31). 
No such facts are shown here. No case w 
has been cited where when the Court 
below has affirmed the title of an executor, 
the Appeal Court has in an interlocutory 
proceeding interfered. When a Court 
has • ordered probate to issue it Will 
not interfere with the executor exercising 
the*poweA conferred upon him unless 
a special case is made [Kerr on Receivers, 
4th Ed., p. 25, and oases cited there], 
Devey v. Thomlon (32). Though there 
is a distinction between that case and 
the present one the principle is the same. 

Where the order of a Judge is founded 
upon matters within his discretion the 
Appeal Court is reluctant to reverse his 
order, Hadji Ismail v. Hadji Mahomed 
(33), Shadi v. Anup Sing (34), Oriental 
Bank Corporation v. Gohin Loll Seal (35), 
Wigney v. Wigney (3<»), Iranmoiigvrs 
Company v, Altornay-Caneral (37). 

Tliu cases c»f Polinl v. Crey (3) and 
Wil>,on V. Ckurvk (li) are bi.'hidc the poixit. 
There tlierc was a fund iw Court )>\it 
here there is no such thing as a fund 
in Court. That is the initial fallacy that 
underlies the whole of the' argument on 
the other side. Those cases do not throw 
any light on the question now before the 
Court because here the Court is dealing 
with the grant of probate and has nothing 

(5) L. R. 12 Ch. Div. 438 (1879). 

(6) L. R. 12 Ch. Div. 454 (187g). 

(31) I. L. 24 Cal. 260 (1896). 

(32) 9 Hare. 222. 229 (1851). 

(33) yiB. L. 11.91,101 (1874). 

(84) I. L. B. 12 All. 436, 438 (1889). 

(35) L L. R. 10 Cal 718, 787 (1884). 

(36) L. R. 7 P. D. 177, 182(1882). 

(37) lOClan^F. 908, 926 (1844)^ 
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rule was granted on that day limited to 
the first two. objects. That rule was 
heard by Mr. Justice Stanley on the 4th 
July and discharged with costs. Hence 
the present appeal. The application for 
stay of execution as to the costs was, 1 
understand, not pressed. The question 
in dispute between the parties is as to 
the validity of the above Will, and the 
amount involved in the dispute is very 
large, about 33 lacs of rupees- 

Under the Will the Respondent .as 
residuary Legatee takes a very large 
interest estimated at 23 lacs. If the 
Will be found invalid, the Appellant, 
the adoptive mother^ of the testator, 
takes the estate as her adopted son’s 
heiress. ♦Mr. Just^e Stanley, affec a 
trial which lasted 33 days, found in 
favour of the Will, aiid an appeal from 
his decision has been presented and is 
pending by the present Appellant, the 
mother, * When Mr. Justice Stanley, 
made his order of the 4th July no appeal 
was pending, but one has since been 
filed. A Receiver was appointed bn the 
26th March 1901. 

Various objections are raised by the 
present Respondent, the successful party 
in the Court below, to any stay of pro* 
ceedings being granted, it is urged on 
his behalf (1) that no appeal lies to 
this Court from Mr. Justice Stanley’s 
order of July 4th, (2) that the case does 
not fall within sec. 545 of the Code of 
Civil Procedure, (3) that the matter was 
one for the exercise of* the judicial dis- 
cretion of the Court below, and that 
this Court ought not to interfere with 
his decision in exercise of that discre- 
tion, (4) that on the merits no case has 
been made out for the intervention of 


the Court, that no case has been shown 
that if the appeal, be successful, it will 
be iufructuous by reason of the Respond- 
ent removing the assets out of the juris- 
diction of this Court, that there is no 
danger of such a result, and that, having 
regard to the nature of the assets, 
a going banking and money-lending 
^business as also that of a contractor for 
the supply of military stores, ,the con- 
tinuance of the Receiver and the refusal 
to hand out the probate will inflict sub- 
stantial loss on the Respondent. 1 will 
deal with these, objections seriatim. 

I entertain no doubt but that an 
appeal lies. The appeal, if at all, can 
only lie under sec. 15 of the Letters 
Patent of 1865, and it is contended for 
the Respondent that the order of July 
4th is not a “judgment” within the 
meaning of that section. We have been 
referred to many cases upon this point 
and to the definition of adjudgment” 
given by Sir Richard Couch in the well- 
known and often cited case of I^fie Justices 
of tke Fence for Calcutta v. The Oriental 
Gas Co. (i). That deflnifciun is now of 
some antiquity and is rapidly becoming, 
if it has not already become, almost 
classical. I have concurred and 1 still 
concur in that definition, but I do not 
say that it is exhaustive. It is perfectly 
trua that the first order, that of July 
lat, decided as between the parties, the 
question of the validity of the Will, 
and, as consequent, the discharge of tlie 
Eeceiver. But a now state of cireum^ 
Stances has arisen by reason of 
appeal, as also a new 'and farther 
tion, whether, under such ciroijiitts^Uioe^ 

{}) SB. L. 
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the Respondent ought to bo given the 
immediate control of this large estate. 
Upon this new and important question, 
Mr. Justice Stanley has exercised bis 
judicial discretion, and has come to a 
decision of great importance^ which, if 
it remain, may possibly render a success- 
ful appeal absolutely infructuous. If 
the view urged by the Respondent be 
well-founded, vis., that it was the first 
order which decided the rights and 
liabilities of the parties, and that the 
order of July 4th virtually decided 
nothing as to such rights and liabilities, 
then it is difficult to appreciate how any 
order preliminary or int'erlocutory, could 
ever be the subject of an appeal under 
the section. But, obviously, this 4s not 
what Sir Richard Couch meant. In my 
opinion the order of Jiiljr 4th has deckled 
the very important question, very im- 
portant in this particular case, that not- 
withstanding the appeal — for .although 
such appeal had not actually been filed 
when Mr. Justice Stanley’s judgment was 
delivered, it proceed® upon the footing 
that one was about to be filed immedi- 
ately — the Respondent was entitled to the 
immediate control of the estate, a decision 
which, if the appeal be successful, would^ 
as I have already said, possibly render 
it absolutely infructuous, and tlie case 
to my mind falls within the definition 
of a judgment given by Sir Richard 
Couch, and is consistent with the obser- 
vation of the Privy Council in the case 
of Hurrish Chundet' ChoMhry v. KaH 
Smdeii Debi (2). I am but little dis- 
posed to place a narrow construction 

.(2) 1. L. n. 6 Cal. 694 (1881) ; on 
appeal, I. I.. R. 10 I. A. 4 ; s, c. 

I, L, E 9 Cal m (X882). 


upon the expression ** judgment” in 
sec. 15 of the Charter. I do not think 
it is necessary to refer to the other cases 
cited : none of them arc directly in point. 

Since the case was argued we have 
been referred to the case of Srimanta Raja 
Yarlagadda Durga Prasada Nayndv, v, 
Srwianta Raja Yadagadda MaUikarjuna 
Prasada Nayadn (3) syhich is directly in 
point?. With all deference to the learned 
Judges who decided that case, 1 am 
upablo to concur in their view and for the 
reasons I have stated above. It seems 
to me that the J udges have not quite ap- 
prehended the true cfl'oct of the Calcutta 
decision in Mohahir Promd Singh v, 
Adhikari Kunwar (4) which was in sub- 
statfee a question as to giving security for 
costs, not of staying execution, though 
•that no doubt was the form the applica- 
tion took. 

] now pass to point No. 2. It is stated 
, the case does not fall within sec. 515 
of the Code : it is said there is nothing 
to execute. It is quite clear, that, as 
regaids costs, there is a very substantial 
matter for execution and therefore the 
order of July 1st taken as a whole would 
be one where execution would or might 
be necessary. It is true that no stay as 
regards execution for costs is asked for 
now : but that cannot affect the question 
whether the order, as a whole, is not one 
wdiere execution might be necessary. 
Be that, however, as it may be, I think 
that when there still remains something 
substantial to He done under a decree, 
before it can become thoroughly effectual, 
that decree lias to be “executed ” within 
the meaning of sec. 545. The order of 

(3) I. L. R. 24^Mad. 358 (1901). 

(4) I, L, R. 21 Cak 473 (1894), 



796 


THE CALCUTTA WEEKLY NOTES. 


[You V. 


Mussamut BlUJ CooMAKB V , Rambick Dass. 

July 1st, as it stood, would avail the 
Respondent but little for all practical 
purposes : two things have to be done 
under it, in order to finally clothe him 
with the character of executor ; he has 
to pay the stamp foes on probate, and 
the Court has to baud out to him the 
probate itself. What is this if it is not 
carrying out, that* is, executing the order ? 
In my opinion the case falls within the 
section but even if it did nol/, I thiVik 
there is an inherent power in the Court 
to stay under proper circumstances, the 
drawing up of its own orders, or to 
suspend their operation if the necessities 
of justice so require, la my opinion 
Mr. Justice Stanley had power to deal 
with the matter, and that does not 
appear to have been contested before 
him. There is nothing in the proceed-* 
ings in the Court below to suggest that 
any objection was taken on this head, 

^^hou ib^is said that as the Judge below * 
has exorcised his judicial discretion in 
the matter, this Court ought not to 
interfere. I am entirely in accord with 
the view that an Appellate Court ought 
to be extremely chary of interfering in 
matters dependant upon the exercise of 
the judicial discretion of the Court below, 
but, of course, it can interfere and some- 
times has to interfere. 1 do not know 
that this point is of much practical 
importance, for now that the appeal has 
been filed the Appellant could make a 
new and substantive application under 
sec. 545 as in fact she has now done. 
But, apart from this, the judgment of 
the lower Court seems to intimate that, 
whilst the learned Judge himself would 
not take the respousibility of staying 
execution of the decree, he was desirous 


that the opinion of this Court should be 
taken in the matter, and he suspended 
the operation of his order of July 1st 
for a fortnight for that purpose. But, 
in my opinion, upon the question of 
intciferiiig with the discretion of the 
Court below, the judgment is fairly 
open to the criticism that, in * exercising 
4hab discretion, the learned Judge has 
thought only of the loss, by staying 
execution, to the Respondent, and has 
not considered the danger of the Ap- 
pellant losing the fruits of her appeal, 
if successful. This, to my mind, is a 
most important feature in the case, and 
ought to have been well and carefully 
weighed. Whilst giving, then, all due 
consideration to the views of the Court 
below, I do not think there is anything 
to prevent our interfering in the matter, 
if we tliink the facts warrant such iutor- 
ferenco. 

Lastly as to the merits. No doubt the 
Respondent has got a decree in his 
favour, based, it Js said, upon a strongly 
expressed judgments. He is entitled to 
rely upon this and to thro w the onus on 
the Appellant of satisfying us, why he 
should be deprived of the immediate 
fruits of his victory. But the position 
of the Respondent is not, for present 
purpose^, a very strong one. He was 
the gornasta of the testator, apparently 
his managing man : he is a Marwari, and, 
sd far as I can learn, not a British sub- 
ject, but a subject of the Bikaueer Raj^ 
and moreover, ho is admittedly insolventj 
and has no means with which to diji* 
charge the insolvency proceedings, 
out of the estate, the subject-matter pi 
this . litigation* There is evidence' top, 
that, imttiediately after tesMter’e 
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death, he took the earliest opportunity 
of disposing of the testator’s money 
aeourities and jewels and other property, 
though this is denied by him. But apart 
from his interest in the testator’s estate, 
it is clear that the Respondent is a person 
of no means, and in embarrassed oir- 
cumstanoes, and the Appellant says that 
if he is allowed to get bold of this estate, 
he will probably realize everything he 
can, and as quickly as he can, and then 
go off to Bikaneer, and that, if she is 
successful, lier victory will he purely 
a l>arren one. On the other hand the 
Respondent says that, after a long trial, 
the Will has been found to J )0 valid, that 
the bulk of the estate is consequently 
his j that it is very hard that he should 
be kept out of his money, and that, as 
the testator’s businesses are not being 
carried on, he is siifferflig very great, 
and, as he says, irreparable doss. We 
must look at both sides of the ques- 
tion. 

I am satisfied, on the whole that, 
having regard to the jfositiou of the 
Respondent, the Appellant has good 
ground for her fears, and that there is 
a danger that, unless execution be stayed, 
her appeal which is undoubtedly a bond 
fide one, if successful, is likely to be 
infruotuous. There can be no doubt tliat 
substantial loss may result to the Appel- 
lant unless an order is made staying exe- 
cution. -Th^ what ought we to do 
uudet these circumstances ? In my 
opinion we ought to see *tiiat the pro- 
petty is preserved pending the litigation, 
and that we may safely follow the prin- 
ciple laid down in the English Courts in 
auch oases as Polini v. Orey (6) and 

JW Cb, Div. 488 (1878}. 


Wilson V. Church (6,\ a principle which 
is fully recognized by the Judicial Com- 
mittee of the Privy Council in the cases 
of M'iharani Indtr Kuniari v. Maharani 
Jaipal Kumari (7) and Mohesh Chandra 
Dhal v. Satrughan Dhal and others (8). 
It is perfectly true that the facts of these 
particular cases ’ wore different from 
those in the present, but the underljdng 
principle is the same. In Polini v. Crey 
(D) i^ir George Jessel said “ tho PlaintiffH 
fail in the ( V)urt of first instance and iu 
the OonrI: of second instance, }>nt are 
abouf, bond jide^ to prosecute an appeal 
to the Court of ultima! c resort. The 

Plaintiffs allege that that appeal will 
be nugatory if the fund is paid out 

to Jbe Defendants, and that if tho 

Plaintiffs should ultimately succeed in 
th© House of Lords, that success will 
be useless to them unless an interim 

order is made for preserving tho fund. 
I say they so contend and, assuming that 
contention to be correct in fact, the 
question is, whether this Court has juris- 
diotiou*to prevent such a consequence. 
It appears to me on principle that the 
Court ought to possess that jurisdiction, 
because the principle which underlies all 
orders for the preservation of property 
pending litigation is this, * that the suc- 
cessful party in the litigation, that is, 
the ultimately successful party is to reap 
the fruits of that litigation, and iK>t 
obtain merely a barren success,” and at 
p. 445 the learned Judge continues: 
** The Court havit^ arrived at the con- 
clusion that the appeal is bond fide^ that 

(5) L. 11. 12 Oh. Div. 488 (1879). 

m L. R. 12 Ch. Div. 464 (1879). 

(7) L. a 14 I. A 1 (1886). 

(8) 4 C. W. N. 8 / 1 s. 0 . 1. L. a 27 Cal. 

1 ; s. c. a a 28 1. A 281 1 
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she intends to prosecute it with a view 
to determine her rights, and to get a 
final decision on those rights, and the 
Court, I assume (for I do not know the 
facts) being satisfied that there would be 
danger if it were not to interfere for the 
interim protection of the fund, of its 
not being forthcoming if she succeed- 
ed in the House of Lords, the question^ 
is, is it not the duty of this Court to say 
that the fund ought to be pi^eserved for 
the successful party ? ’’ And Lord Justice 
Cotton expresses in effect the same view. 

In my opinion, then, tlie probate ongiit 
not to be handed out to tlic Respondent, 
nor ought the Receiver to be dischargetl. 
But this must be done on terms. The 
Appellant must undertake to expedite 
the appeal with all reasonable despatch, 
and she must give, as she has offered, 
security for any damages which may 
accrue to the testator’s estate by reason 
of this Jj'tay, The Respondent will have 
liberty to apply to the Court below that 
the Receiver may be ordered to pay him 
out of the estate such sum as that Court 
may deem reasonable in respect of the 
costs he has already incurred in the liti- 
gation, as also those of the pending 
appeal, and ujpon such terms as to secu- 
rity, or otherwise, as it may think proper, 
and also to apply to the Court if he so 
desire, that the Receiver may be at 
liberty to carry on the testator’s business 
whioh apparently he has been ordered 
by the Court not to do. He may also 
have liberty to apply to tKis Court, if 
the appeal be not duly expedited, and 
also as to advancing the hearing of the 


pay them as he comes to the Court for 
a favour, as every point has been so 
hotly contested by the Respondent who 
has failed throughout, it would be in- 
equitable to apply that rule in the present 
case, and the costs will be costs in the 
appeal. 

Banbrjbb, J, — 1 am entirely of the 
same opinion. 

Hill, J. — 1 am also of the same 
opinion. 

K. S. B. Appeal allowed. 


[CIVIL APPELLATE JURISDKITIOHO 

Appeal from Appellate Deobkk 
No! 1000 OF 1S99. 


11 AMPIN I, J 

Gupta, J. 
1901. 
22, May. 


Sheikh Kabban Ali and 
anr., Plaintiffs, Appellants, 

V, 

Shbikh Jafab Ali and ors., 
Defendants, Respondents. 


Hecord-of-righU — Bengal Tenanmf Act 
( nil of 1885), Chap, X, secs, lOo, 108-^ 
Res judicata — Cl Procedure Code (Act 
XfV of 188:2), sec, JS--Setflemevt proceeding 
of rmit^ Procedure, 


Sec, 106 of the Bengal I'enancy Act 
lays down that during the pendency of 
the draft puhlicaticm any per eon affected 
by an entry in the record may raise an 
“ objection ” vdth regard to it, which the 
lieveitue Office^' is to receive ’’ tftid 
“ consider ” and dispose of in a summary 
manner. From an order disposing of sm^ 
fin ** ohjeciion^^ there would bona appeal 
and no second appeal, and iAe ord&r csi#- 
not have the^effect of rOB judicata. 


A dispute^* under sec, 106 is id be 
“ heard ” and “ decided ” by the Bevmm 


appeal when it is ready for hearing. Offkar under the procedure laid down M 
As regards the costs of this appeal, the Code of Civil Procedure fpr the 0al 
ttougU ordinarily the Appellant should qf suite and is mljject to appeal and feednd 
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appeal^ and an order^ disposing of suck 
a will have the effect of res 

judicata. 

Dengu Kazi V, Nobin Kishobb Chow- 
UHBAIN (1) consi^et^ed and explained. 

This was an appeal preferred on the 
22nd of May 1899, against the decree 
of A. E. Staley, Esq., Special Judge of 
Mozufferpore, dated the 22nd of Febru- 
ary 1899, reversing the decree of Babu 
Charu Chunder Kumar, Assistant Settle- 
ment Officer of Mozufferpore, dated the 
4th of November 1898. 

The facts of the case appear from the 
judgment. 

Bahu Joy Gopal Ohodia for the Ap- 
pellants. 

Babu Nalini Ranjan Chatterjee for the 
Bespondents. 

The Judgment of thep Court was as 
follows : — 

This is an appeal against a decision 
of the District Judge of Mozufferpore, in 
a settlement proceeding. 

The Settlement Officer# had upon the 
application of certain *raiyats held that 
their rents should be entered as Es. 13-6-6 
instead of Bs. 29-4-6 as alleged by their 
landlord. On appeal to the District 
Judge, he held on the authority of the 
case of Dengu Kazi v. Nohin IQishore 
Qhowdhrain (1), that the matter is ree 
judicata^ as there had pteviously been 
a dispute between the parties in the 
course of which, vis., on the 16 th Deoem- 
terl896, the rent had been found to 
be as alleged by the landlords (the Re- 
spondents before us), 

The raiyat Appellants now urge that 

.(1) 10. W. N. 294; s. o. I, L, 11. 

24 Old. 462 ^1897), 


the matter is not m judicata^ as the 
previous decision of the Settlement Officer 
was passed in a case under sec. 105, 
and was not passed between the same 
parties as the parties to the present suit. 

It is not clear from the previous order 
itself whether it was passed in a case 
under sec, 105, or one under sec. 106, 
The Judge, however, describes it as 
^ having been passed in a case under sec. 
105, but on the authority of Dengu Kazi 
v. iS^ohin Kiehm'e Chowdkrain (1) seems 
to think it must be regarded as having 
been passed in a case under sec. 106 
and so, having the force of a decree, 
must bar the present suit. There is no 
doubt much in the order of reference 
and in the judgments in Dengu Kazi^e 
case •which favours this view, for in that 
case it has been held that when a dispute 
afises about an entry in the reoord-of- 
rlghts, whether during the pendency of 
the publication of the draft record or 
even before the making of any particular 
entry in it, and when such a dispute is 
decided by the Settlement Officer, his 
decision is to be regarded as one in a 
case under sec. 106, from which a second 
appeal lies under sec. 108, sub-sec. 3. 
But it must be considered, in the first 
place, what the two sees. 105 and 106 
mean, and in the next place, what the 
case of Dengu Kazi (1) has decided. 

Clearly, we think sec. 105 means to 
lay down that during the pendency of 
the draft publication any person affected 
by an entry in the record may raise an 
“ objection with^ regard to it, which 
the, Revenue pfficer is to “receive’’ and 
“ consider,” and dispose of in a summary 

(1) 1 C. W. N. 294 ; s. c. I. L. B. 

24 Cal. 462^(1897). 
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manner. From an order dieposiug of 
such an ‘‘ objection*” there would seem 
to be no appeal [for the Revenue Officer’s 
order is not a decision within the mean- 
ing of’ sec. 108, sub-soc. (2)] and no 
second appeal, and the order cannot have 
the effect of res judicata. 

On the other hand, a dispute ” under 
sec. 106 is to be ‘‘heard” and “decided” 
by the Kevenue Officer under “ the pro-' 
cedure laid down in the Code bf Civil 
Procedure for the trial of* suits ^ (secr 
107), and is subject to appeal [sec. *108, 
sub-sec. (2)], and second appeal [sec* 
108, sub-sec. (3)j. Such appears to have 
been the intention of the legislature. 
The question then is “ How far has the 
Full Bench decision in Dengu KazVs case 

(1) altered this?” In this case^^ dis* 
pute had arisen between the landlord 
and tenant in certain settlement plto- 
ceedings, which was decided by the 
Settlement Officer in what he described 
as a case under sec. lOG. When this 
case came in second appeal before this 
Court, it was objected that there was 
no second appeal, as when the case was 
decided, no record-of rights had been 
completed or published and so, on the 
authority of the cases of Oopi Hath 
Masai Yf Adoitonak (2) and Anafid Led 
V. Shih Chunder Muhe^ji (3) it was con- 
tended that the case had been decided 
not under sec. 106 but under sec. 105. 

Now the decision in Dmgu KazCs ease 
(1), as wc understand it, lays it down 
that a “dispute” may ^arise at any time 
both before and after the publication of 

(1) 1 C. W. N. 294 f s. c. I. £. R. 

24 Cal. 462 (1897). 

(2) I. L. R. 21 Cal. 776 (1894). 

(3) 1. L. K. 22 Cal, 477 (1895). 


the draft record and before the record is 
made, and that whenever a dispute arises 
in this way and is decided under sec» 106 
it is open to second appeal. The Full 
Bench docs not seem to us to mean^to lay 
down that when an “ejection ’’is made 
under sec. 105 and is “received” and 
“ considered ” by the Revenue Officer, i.^., 
summarily, without following “ the pro- 
cedure laid down in the Code of Civil 
Procedure for the trial of suits,” his 
order disposing of it will be open to 
either appeal or second appeal, or will 
have the effect of res judicata. 

In the present suit, the previous order 
of the Revenue Officer is described by 
the Judge as one under sec. 105, and 
we have examined it and it appears to us 
to be an order under sec. 105 ; for the 
Revenue Officer in disposing of it does 
not seem to hs^e, adopted “ the procedure 
laid down in the Code of Civil Procedure 
for the trial of suits.” Hence we do 
not think it can have the effect of res 
judicata. 

The Appella^it’s objection that the pre- 
vious order is not between the same parties 
as the present suit is founded on the 
fact that in the previous order the name 
of the landlord is recorded as Sultan All, 
while in the present suit the names of 
tl)e landlords are Karban Ali and Sultan 
Ali- that is to say, there is an additiohal 
landlord in the present suit. It may be, 
however, that Karban Ali was a party 
• to tbo case under sec. 105, though his 
name, does not appear in the form in 
which the Revenue Officer has reot^ed 
his order. We oould not thin 

question without having the whote 
of sec. 105 case before m. therefore 
do not rest our decision on gi^und. ' 



801 


Vob, V,] the OALOtJttA WEEKLY tfOTBS. 


Shbikh Karban Ali v. Sheikh Jafab All 

For these reasons we consider that the 
Judge is wrong in holding that the 
present suit is barred by res Judicata. 

We accordingly set aside his decree 
and remand the case to him to be dis- 
posed of on the merits. Costs to abide 
the result, 

- Case remanded, 

s. a s. 


[CIVIL APPELLATE JUKISDIOTIOll.] 


Appeal from Appellate Decree 
No. 2627 OF 1898. 

Dukoa Mouun ,Das 
and others, Defendants, 
Appellants, 

V, 


Maclean, C. J. 
Bansrjeb, J. 


1901. 

20|^’*^May. 


• • 

Kakhal Chandra Hoy 
Chowdhury and ors., 
Respondents. 


Permanent tenancy — Long poescmoa and 
instances of transfer' aeidwsiwcesdio7i-~‘A^ottca — 
Honwstead land in Municipal town. ’ 

2%e fact of lo7ig possession and ms~ 
tances of transfer and succession 9 ?iay 
raise a presumption in favour of the per- 
manency of a tenancy, • 

Takuk Podo Ghosai v. Shyama Churn 
Napit (1), Prosunno Coomaree V . Sheikh 
Button Bbpary (2) referred to. 

This was an appeal preferred on the 
23rd of December 1898, against the 
decree of Babu Shyam Chand Dhur,* Sub- 
ordinate Judge, 1st Court of Ztllah Bac- 
kergunge, dated the 17th of September 
1898, reversing the decree of Babu Tara 
Pada Chatterjee, Muusif, 6th Court of 
Barisal, dated the 20th of •July 1891. 

The appeal arises out of a suit for 
ejectment after notice to quit. The land 
is hdmestead situated in the town of 


. (1) 8 C. L. R. 60 (1881). 

(2) I. L. R. 3 Cal, 698 (1877). 


Barisal within its Municipal jurisdiction. 
One Ram Sundar Dutta was the tenant 
of the land in karsa right ; from him the 
Defendant No. 1 since deceased and the 
father of Defendant No. 2 purchased the 
tenant’s .right and were recognised by the 
Plaintiffs wlio received rent from them ; 
the Defendant No. 2 was alleged to have 
sold his 8 annas to the Defendant No, 3 
or his wife ManikyfL Mala iu regard to 
whitih fact there was a controversy between 
the parties. Maiiikya Mala was added as 
Defendant No. 5 ; and Defendant No. 4 
was said to bo on the land as sub-lessee. 
The question was whether the holding 
was one which could be terminated by 
notice and whether the Defendants could 
be ejected, 

• With regard tp the question us to 
whether the tenancy was permanent and 
► also as to the question of notice the 
Subordinate Judge in delivering judg- 
ment observed as follows : — 

TJiere i« no evidence in Bupporl^of the origin 
of the tenancy the terms uf which urc aleo not 
known. The land may have been uwed for re- 
sidential purpose, but it does not appear whether 
it wae let by the landlord expre&aly for any aucli 
purpose, aud admittedly there i« no pucm but 
only katcha house on it. The Defendant No. 1 
wan on friendly terms with the Plaintiffs, and 
the Defendant No. 2’s father was the Uanslator 
of the District Judge's ^’ourt in which he 
practised as a ideader and the Plaintiffs out of 
friendship or any other similar coneidoration 
may have acknowledged the purchase of the De- 
fendant No. 1 aud Defendants No. 2’s father and 
realised rent from the Defendant No, 2 as they 
did from the Defendant Nc. 1 and the Defendant 
No. 2*8 father bu^ these facts do not conatitute 
the tenancy aa a permanent one. The meet that 
can be said ^in the tenant*s £a,vour ie that the 
tenancy has been in existence from before 1268, 
B. S., when the Plaintiffs* right accrued, hut a 
possession for such a period as this by itself does 
not raise any presumption *bf permanency, 
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There m no obligation on the part of the Plain* 
to acknowledge any aubsequeiit transfer or 
succession, because they admitted the purchase 
or succession of any tenants on ground such as 
has been stated above and the status of the 
tenant in the case is no better than that of a 
tenaut-at’Will or from year to year liable to be 
ejected on a reasonable notice to qhit, and no 
question of any local custom to the contrary 
is either suggested or established* In coming 
to the conclusion at which I have arrived, I have 
been guided by the cases of Taruh Podo Ghosal 
V. Shyama Churn ^apit (1) and Profuhno 
Comnaree v. Sheikh Rutton Bepai^j (‘2) cited on 
the side of the Appellants/’ * 

The evidence shows that the Defendants New. 

1 and 2 who were the real tenants were served 
■with reasonable notices to quit. The transfer 
by the Defendant No. 2 is not acknowledged by 
the Plaintiffs who are not bound to admit the 
tenancy of the transferee. There is a contro- 
versy as to whether the Defendant No, 8 or his 
wife Manikya Mala who«is the added DefencUnt 
No. 5 is the real transferee. The kobala may 
stand in her name but they live jointly au<1 tlie,, 
evidence of laic Babu Durga Mohun Das shows 
that the Defendant No. 8 lias been in possession 
of the purchase<l share. Tliat being so, the 
Defendant No. 8 may 1:>e taken as the benohcial 
transferee. No question of estoppel as pleaded 
by the Defendant No. 5 arises in the case. 
The Plaintiffs are not bound to serve Uie De- 
fendant No. 5 with a notice but they have 
thought it fit to serve the Defendants Nos. 8 
and 4 with reasonable notices although they 
were not bound to do so. No other question 
has been pressed. 

The appeal was accordingly decreed by 
the lower Appellate Court. 

Dt\ Mash Ik/tari Ghose and Babu 
Chandra Kant Sen for the AppellautB. 

Dr. Amtosh Mttkerjee and Babu Sarat 
Chander Duit for the Bespondeuts. 

The Judgments of the Court were 
as follows 

Banbrjbb, J. — In this appeal which 

O) 8 C. U. R. 60 ( 1881 ). 

(21 1. L, It. 8 Cttl. 0U8 (1877). 


arises out of a suit brought by the 
Plaintifis-Kespondents for ejectment of 
the Defendauts-Appellants upon notice 
to quit, two contentions have been raised 
on behalf of the Appellants j ji4rsf, that ’ 
the Court of Appeal below has not tried 
the question whether the fact of long 
possession and the instances of transfer 
and succession proved in the case raised 
ftny legitimate presumption in favour of 
the permanency of the tenancy ; and, 
second, that, upon the question of notice, 
the Court of Appeal below has come to 
no sufficient finding as to whether the 
notices were reasonable. 

Upon the first qiiestiou, it is argued 
for the Appellant that the learned Sub- 
ordinate J udge in the Court of Appeal 
below has merely found that neither the 
length of possession, nor the transfer and 
succession proved ^ca^i make the tenancy a 
permanent <>ne, overlooking the real ques- 
tion for consideration, namely, whether 
from tl»e length of possession and the 
instances of transfer and succession pro- 
ved in the cas^ a reasonable presump- 
tion may not arise in favour of the 
permanency of the Defendant’s tenancy ; 
and it is urged that the concluding part 
of the judgment of the lower Appellate 
Court where the learned Subordinate 
Judge says *Mn coming to the conclusion 
at which I have arrived, I have been 
guided by the case of Toa'uJc Pido Ghosal 
V. Shyania Churn Napit (1) and Pro^ 
snmio Coomarte v. Sheikh Button Bepary 
(2) cited on the side of the Appellanti” 
goes to support tlie view that the 
distinction referred to above has been 
over-looked. On the other hand, it 

(1) 8 C. t. B. 8041881). 

(2) I. X*.K. aCftl 808 (1877). 
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w argued for the Respondents, that 
there is one passage, at least, in the 
judgment where the learned Subordinate 
Judge says, ^Hhe most that can be 
said in the tenant’s favour is that the 
tenancy has been in existence from 
before 1268, B. S., when the Plaintiffs’ 
right accrued, but a possession for 
such a period as this, by itself, do^ 
not raise any presumption of perma- 
nency,” which would go to show tliat 
the learned Subordinate Judge has 
had his mind directed to the question 
whether the facts proved in the case 
were, or were not, sufficient to raise a 
presumption in favoifr* of the tenancy 
being permanent* The passage in the 
judgment, just quoted, no doubt goes 
to a certain extent, to support the 
contention on behalf of the Respondents. 
But it does not fully *meet the contention 
on the other ^ side. For all that the 
learned Subordinate Judge there says 
is that long possession by itself is not 
sufficient in this case to raise any 
presumption of permanency. lias he 
then any where else in his judgment 
considered the combined effect of the. 
length of possession that is proved and 
the instances of transfer and succession 
in supporting a presumption in favour 
of the permanency of the {enure ? It 
was argued for the Respondents that 
the effect of the transfer and succession 
proved in the case has been separately 
dealt with, and they have been con- 
sidered *by the lower A*ppellate Court 
as being attributable to the friendly 
feeling subsisting between the parties 
and therefore not warranting any pre- 
sumption in favour of the permanency 
of the tenure. But in the first place, 


the part of the judgment dealing with 
these two matters, namely, the instances 
of transfer and succession, is not very 
clear, and, then, in the second place, 
what was necessary for the learned 
Subordinate Judge to have found \^a8, 
whether, as a matter of fact, the ins- 
tances of transfer and succession prov^ 
in^ the case together^ with the length of 
possession shown did not, as their 
c(unbino(J effect, warrant a presumption in 
favour of the permanency of the tenure. 

In saying this, we must not be under- 
stood as indicating in any way au 
opinion in favour of the tenancy being 
a permanent one. Wc cannot in second 
appeal do this, and we do not therefoie 
ii^licato any opinion of ours in favour 
of one side or the other upon this 
•question. But we think it necessary, 
that the case should go back to the 
lower Appellate Court in order that it 
may come to a finding, as to whether, 
the length of pos.session and the ins- 
tances of transfer and succession taken 
together, .are sufficient to support any 
presumption in favour of the tenancy 
being a permanent one. 

Upon the second question also we 
think that the finding is somewhat 
defective; and the dkect we find in 
the judgment of the learned Subordinate 
Judge upon the question of notice is, 
that the judgment does not say what 
time was granted by the notice. All 
that is found is, that the evidence showed 
that the Defendifnts Nos. I and 2 who 
were the real tenant were served with 
reasonable notice to quit. 

We may in this connection refer to the 
case of Kukm i Mohim v. Nmd K%mm (3) 
(3) I. L. R. 2lOal. 720(1897). 
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to show that the notice ought to bo 
a six months’ notice in order that it may 
be considered to be a reasonable one, 
whether the Transfer of Property Act 
applies to the case, or not. The case 
must therefore go back to the lower 
Appellate Court in order that it may 
dispose it of, after determining the two 
questions referred to above. The costs 
^Vill abide the result. • 

Maclean, C. J. — I agree; tjiough, I 
think that the case is very near the line. 
f only wish to add that I do not desire 
it to be understood by our judgment that 
we are expressing any opinion as to 
whether the evidence on the record justi- 
fies the presumption of the tenure being 
a permanent one. That is to be dec^pd 
by the Court on the remand. 

' Case remanded, , 

s. c. s. 


[CIVIL APPELLATE JURISDICTION.] 

^ AppKA<ii FROM Appellate Decree 
No. 236 OF 1899.^ 

Metiiuram Dabs, 
PlaintiflP, Appellant, 

V, 

Jaggan Nath Dabs, 
Defendant, Respondent. 


Hill, J. 
Harington, j. 
1901. 

26, July. 


Right of suit — ^Yords spoken in amwer to 
n question put hj a police-officer conducting 
an imestigationy whether actionable — Crimi- 
nal Procedure Code {Act X of 1882 and Act 
V of 1898,) 

A pet*son in ansxoer to a question 
put to him hy a police-officer conducting 
an investigation under the pi^ovisiom of 
the Criminal Procedure Code, stated ttat 
the Plaintiff was concerned'" in the com- 
mission of the crime then being invesUgat- 
edt cannot be made liable in an action 
for damages for word! so Sftoken^ 


QijEBN-EmPRKBS V, GoVINDA PiLLAl (1), 
Coffin p. Donnelly (2), Daweins v. Lord 
lioKKUY (3) referred to. 

This was an appeal preferred on the 
24th of January 1899, against the decree 
of Babu Sarbessur Mazumdar, Additional 
Subordinate Judge of Zillah Julpaiguri, 
dated the 10th October 1898, reversing 
the decree of Babu Kanti Chandra Moo- 
kerjee, Miinsif of Julpaiguri, dated the 
11th of February 1898. 

The facts of the case appear from the 
judgment, * 

Balm Sarnt Chundcr Roy Chowdhry 
for the Appellant. . 

Moidvi Se^ajul Islam for the Respond- 
ent. 

The Judgment of the Court was as 
follows : — 

The sole quefTbion in this appeal is 
whether Uie Defendant who, in answer 
to a question put to him by a police- 
officer conducting an investigation under 
the provisions of Act X td 1882, stated 
that the Plaintirf' was concerned in the 
commission of the crime then being in- 
.vestigated, can be made liable in an 
action for damages for words so spoken. 

The learned Additional Subordinate 
Judge has held on the authority of Queen- 
Kmpress v. Govinda Pillai (1) that no 
action would under such circumstances 
lie, and we think that his decision is 
correct. A person, os was pointed out 4tn 
that case, examined by a police^ffioer 
conducting an investigation under Act % 
of 1882, was bound by sec. 16l of the 
Act to answer truly ail questions put to # 

(1 ) 1. L. R. 16 Mad. 236 (1892). ^ 

(2) aq. B.B. 307 (3381). V 

(3| L R. ? H. L 744 (1373}; • ^ .. 
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him, and on that ground the learned 
Judges considered that he was entitled 
to the same protection as that extended 
to witnesses in a Court of Justice. This 
view derives support from the cases of 
Ooffin V. Dminelly (2) and Dawkin$ v. 
Xo#*tf Rokkhy (3). In the fora:er thp 
Court of Queen’s Bench held that a 
person giving evidence before a Select 
Committee of the House of Common^ 
appointed to enquire into the circums- 
tances attending the suspension of the 
certificate of the Plaintiff who was a 
school master was absolutely privileged 
in respect of the evidence be gave. 

For the purposes of such enquiries ” it 
was said, “ committees afe appointed and 
require the attendance of witnesses. If 
persons so required to attend did not 
attend, they would be committed for con- 
tempt. If they do attend they must an- 
swer the questions asked of them and 
may be examined on oath. The evidence 
given is, therefore, as much given under 
compulsion as in the case of a Court of 
law.” So in Daitktns v. Lord Rokeby (3) 
it was held that statements made by a 
witness before a Military Court of enquiry 
were privileged in the same way as evi- 
dence given in a Court of Justice. Such 
a Court is not however a judicial body, 
nor ean it administer an oath, but officers 
of the army are compellable to attend such 
Courts, if required to do so by competent 
military authority, and to give eviSence, 
and it was upon this ground that the 
answer of the Judges to the question 
priq>osed to them by the Iford Chancellor 
and adopted by the House of Lords pro- 
ceeded* The Lord Chief Baron in answer- 

* (2) 6Q.B.D. 307 (1881). 

(8) L. K. 7 H. L. 744 (1875). 


iug the question proposed, after referriiig 
to the immunity enjoyed by witnesses in 
Courts of Justice, in respect of statements 
by them disparaging to another and to 
the reason for the rule W’ent on to say : 
“ In the present case it appears in the 
bill of exceptions that the words and 
writing complained of were published 
by a military man bound to appear and 
give testimony before a Court of In- 
quiry*; all that he said and wrote had 
reference ^ to that enquiry : and we 
can see no reason why public policy 
should not equally prevent an action 
being brought against such. a witness as 
against one giving evidence in an ordinary 
Court of Justice.” And the Lord Chan- 
cellor in summarising the circumstances 
of ^rtie case said : “ Your Lordships have 
it in the bill of exceptions that it was 
•an enquiry connected with the discipline 
of the army : it was an enquiry warrant- 
ed by the Queen’s Regulations anrl 
orders for the army : it was called for 
by the Ceneral Con)manding-m-Chicf in 
pursuance of these Regulations ; and 
the Defendant in the action was called 
upon that enqiiiry as a witness, as a 
person who was required to make state- 
ments relevant to the enquiry which was 
then being conducted, and it was in the 
course of that enquiry Yhat these state- 
ments were made,” 

In the present case the investigation was 
required by law : it was conducted under 
the provisions of the law, it was ancillary 
to the administration of justice : tlie De- 
fendant was boAnd by law to answer all 
qjiestions put to him by the police-offieer 
conducting the investigation, and was 
punishable if he answered 'untruly and 
what was said by^ him had referenoe to 
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the matter under investigation. Virtually 
the only distinctions between his position 
and that of an ordinary witness arise 
from the fact that his statement was not 
made in a Court of J ustice, and we see 
no reason accordingly, to use the language 
of the Lord Chief Baron cited above, 
why public policy should not equally 
prevent an action being brought against 
him as against a witness in an ordinary 
Court of Justice ^ 

We think accordingly that tlwj ^uit 
was not maintainable and that the appeal 
fails and must be dismissed with costs. 

Appeal (Usmissed, 

S. C. S. 
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Hindu law— Estate for life— Grant of a 
moiety thereof to children of the grantetk^ 
effect of— Estate of inheritance — Pet'son un- 
born at time of execution of the grant — 
Equity — Specific performance— Oonetriiction. 

A grant of the whole of an estate to a 
person for his life and as to a moiety 
tlmsof to his children and descendants 
after his death, with a rd 3 t 7 nction as to the 
power of alienation either by the grantee 
or his descendants, does not' confer on the 
grantee an • inheritable estate as to the 
latter moiety and an heir qf the yrantee 


not in existence at the time of such grant 
is, in Hindu law, incapable of taking 
thereunder, 

Biioobun Mohini Dbbia Hurrish 
Chunder Chowdhry (1) distinguished. 

The fact that for some time after the 
death of the grantee, the grantor treated 
his heir, who was not in existence at the 
time of the grant, as entitled thereunder, 
^does not create an equity in favour of such 
heir and the latter is not entitled to speci- 
fic performance of the agreement under* 
which the grant nuts made. 

A Division Bench of the High Court 
composed of O^Kinealy and Rampini, 
JJ., had on appeal reversed the deci- 
sion of the District Judge of Pumeah 
and decreed to Plaintiff only one-half of 
the village in suit Alakjhari while the 
District Judge had decreed the whole 
of it and Plaintiffs had in their amended 
plaint claimed the whole. The Plain- 
tiffs thereupon preferred this appeal. 

The facts were that that village and 
others were given by Raja Lilanund 
Singh, the Appellant’s father, to his 
daughter Jogmaya Dai absolutely. 

The Appellant on coming of age dis- 
puted the right of his father to make 
such gift of ancestral property and 
brought a suit to contest it. That suit 
was compromised in 1874, a pattah was 
granted of the village in dispute to 
Jogmaya Dai and she in the same terms 
executed a kahuliyat 
..The terras of the pattah and kahuliyat 
were, mutatis mutandis, as follows 

I, Kumar Padmanund Singh, also wish 
that the said Srimati Jogmayi^ Dai, 
my sister, and her children should be 
maintained and supported, and the said 
(1) L. K. 61. A. 138 (1878;. « 
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Dai also considering the right of me, 
Kumar Padmanund Singh, and with a 
view to compromise the suit, consented 
to relinquish her right which she had 
acquired under the said deeds sought to 
be set aside, and a compromise has been 
effected between us through the inter- 
vention of Mr. George Nelson Barlow, 
as. I., Commissioner of Zillah Bhagul- ^ 
pore, to the following effect, viz.^ the said 
Srimati Jogmaya Dai shall get an allow- 
ance of Rs. 6,000 per annum during her 
lifetime, and her descendants who may, 
under the Hindu law% become her heirs, 
shall get one-half thereof in perpetuity, 
and in lieu of the same *vfhatover profits 
the mouzahs which are held by the said 
Mussamat Jogmaya Dai under the 
deeds sought to be set aside may yield 
annually over and above Rs. 6,000, being 
fixed as the jumrna of those mouzahs, 
the said mouzahs shall be left in the 
possession of the said Jogmaya Dai, and 
on the death of the said Dai one-half of 
the said mouzahs shall permanently 
remain in the possession of her descend- 
ants, who may be alive at that time and 
may be (her) heirs according to the 
ShaHtras on ^jumma ecjual to one-half 
of the said jumma. The person holding 
possession of the property s^ll never 
have any right to alienate, t.6., to*effect 
any sale, gift or mortgage or permanent 
niokurari of the whole or a portion of 
the said properties. Therefore, we, the, 
declarants, in effecting and enforcing the 
said compromise have, of our own free- 
will and accord, granted this pattah in 
respect to the said mouzah Duleri Alak- 
jbari, a permanent jagir mehal in per- 
gunnah Powakhali, Zillah Purneah, and 
the said mouzah Barapati Rafaoa, other- 


wise called Lalgunge, towzi No. 3524, 
and sadder yimma Rs. 820-3-2 pies with- 
in the jurisdiction of the Bhagulpore 
Collectoi'ate, from 1282 Fusli on the 
annual jumma of Rs. 1,234, by taking 
a kabidiyat^ to Srimati Jogmaya Dai> 
daughter of me Raja Lilanuud Singh 
Bahadoor, and sister of mo Kumar 
Padmanund Singh, on^ the conditions 
specified below, by cancelling the former 
settlement , and deeds. It is reejuired 
that the said lessee and her descendants 
should permanently remain in possession 
by carrying out the conditions given 
below, and that they shall never act 
contrary to this pattah. 

“ 1. Srimati Jogmaya Dai, the lessee, 
shal^ •remain in possession of the afore- 
said properties during her lifetime and 
pay to us, the declarants and our 
representatives, Rs. 1,231, the annual 
jumma as per instalments given below, 
by taking receipts for the same. ^ On the 
death of the said lessee, her descendants 
who may, according to the Shastras^ 
become^ her heirs, shall permanently re- 
main in possession of one-half of the 
properties mentioned in the pattah and 
pay the annual jumma of Rs. 617 year 
after year as per instalments given below 
(o us the declarants an^ our heirs and 
representatives, and take receipts for the 
same. The remaining one-half of the 
properties meutioned in the pattah shall, 
from the time of the death of the said 
Srimati Jogmaya Dai, revert to the Raj, 
and the descendesits of the lessee shall 
not get possession of the same. 

" 2. The lessee or her descendants, 
who may come into possession in the 
manner specified in the preceding pRxa> 
graph, shall not have any power to trans* 
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fer the property nientioaed in the pattaJi 
by sale, gift, mortgage or j>€rmanent 
mokw^ari or in any other way, and such 
alienation shall not be valid, and the 
transferree shall not have any right to 
hold possessioi> under such transfer. 

“ 3. The amount of jumma which 
will have to be paid in the manner speci- 
fied in paragraph 1, shall never be reduced 
or increased, and we, the declarants, and 
our representatives shall ne^^er int^fere 
in the possession of the lessee and her 
heirs, who are or will be entitled under 
the conditions of this pattah ; and with 
the exception of receiving the fixed 
we, the declarants, or our representatives 
shall have no further right at all. 

‘M. If there bo^io descendants o# the 
lessees, i.e., children born of her womb 
or their children, we, the declarants and 
our representatives, have and shall have 
power to resume and take possession of 
the remaining one-half of the said mouzahs 
which have been permanently settled 
for maintenance, and the properties men- 
tioned in the patiah shall revert the 
Baj. Be it known that this maintenance 
has been fixed only for the lessee and 
her ahaolad (descendants, «.e., children 
born of her womb) and their descendants, 
and that the husband of the lessee or 
step-son or step-daughter of the lessee 
and other persons, who are not included 
in the category of the descendants of 
the lessee as stated above, sbali not be 
entitled to get the said mouzah. But 
those persons are included in the category 
of al-aolad (descendants) who are ^ not 
even the descendants in the first decree, 
t.e., the descendants of children born of 
womb also are included in this category, 
and when there are several descendants, 


such one or more of them who may be 
the nearest in relation according to the 
Shastrasy anyone among them whom the 
lessee or the person holding possession 
may declare to be the rightful heir, shall 
be entitled to succeed > But the adopted 
son or kurtaputra is not and shall not 
be included in the category of descend- 
ants.’’ 

Baja Lilaiumd died in 1883. In June 
1885 Jogmaya Dai executed a mortgage 
of tlie village in suit to Defendant, Dharm 
Chand, for an advance of Bs. 20,000 
and gave him a lease for 10 years so as 
to secure to him possession. The lease 
was benami i« * the name of two of 
Dharm Chaud’s servants. 

In 1877 the Bespondent, Bholanath 
Jha, a minor grandson, (daughter’s son) 
of Jogmaya was bora. 

Jogmaya Dai died in April 1889. 

In 1890 the Appellant gave directions 
to his Patwari that he was to collect 
rents of | the mouzah which on the death 
of Jogmaya reverted to the Raj of Baneli, 
that is, the Plaintiffs’ Baj. 

In 1892 notices were served on the 
mortgagee intimating that Plaintiffs had 
come to hear of the said mortgage and 
lease to Dharm Chand, that they were 
invalid and informing the mortgagee that 
they had no right to hold the viliage 
under such transfers by Jogmaya Dai. 
Not receiving satisfaction the present 
.suit was at first instituted for a declara- 
tion ol the Plaintiffs’ title to a moiety 
of the abov^amed village and to recower 
possession thereof. But before any 
written statements had been filed, the 
Plaintiffs applied for leave to amend the 
plaint, so as to include the whole inUage^ 
being advised '*that in ooneequmae of 
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the death of Mussamat Jogiuaya Dai, the how the rent was to be entered in the 


Plaintiffs have become entitled to get 
possession of not only a moiety, but of 
the whole IG annas of the 7nokiiriu'i 
property, l:)ecause at the time when the 
said mokurari d§ed was executed in 
favour of Jogrnaya Dai, Bholanath Jha 
was not born, and that according to the 
Hindu Shastras the said mokurari tenu^ 
could not continue to exist as valid on 
the death of the said Jogniaya Dai. 
The said Sriraati Jogmaya had, under 
the terms of the said mokurari pattah^ 
a life-interest only, and as Bholanath 
was not then in existence he could not 
acquire any right thercimder.^’ 

The District Judge held that the lady 
had no power to execute those docu- 
ments and the Plaintiffs were not bound 
by them. 

The High Court (O’itinealy and Earn* 
pirii, JJ.), on the Defendant Dharm 
Chand^s appeal, referring to the said 
notice issued to the Patwari, said : — 

** It will be seen from this document 
that the present Plaintiffs then declared 
that they wore entitled to only eight 
annas of the rent of the village, and that 
the remaining eight annas belonged to 
the descendants of the lady who were 
bound to hold under the conditions of 
the lease entered into at the time when 
the family settlement took place, and 
to pay their rent into the Plaintiffs’ 
cutohery. The Plaintiffs in that perivana 
to the Patwari pointed out clearly that 
from the month of liysacR^of the current 
year, that is, from the beginning of the 
year, the Patwari should only collect 
eight annas of the rent due to them, and 
theydireoted the Patwari to remit tliat 
to the putehery, They also pointed out 


receipts given to all raiyats, so as to 
show that the other eight annas belonged 
to the lady’s descGiidauts. This clearly 
shews that from Bysack, 1297, the Plain- 
tiffs treated tlm old lease given by them 
to the hidy as an existing lease under 
which they were entitled to have only 
eight annas of the rents of the village, 
and remainder cigltt annas remained 
iii^ possession of her descendants on pay- 
ment of rent, 'fhe Plaintiffs have not 
contended that they have since then 
received any conveyance or lease of the 
remaining eight annas fronj the descend- 
ant of the lady then entitled under the 
lease.” 

^nd they conclude their judgment, 
Avhich is virtually based on that document, 
•as follows : — 

“ TJie Judge in the Court below gave 
the Plaintiffs possession of the whole 
village with mesne profits. 

“ It was argued at the Bar for the 
Appellant that as the Plaintiffs by their 
own conduct determined on carrying out 
the lease, and did carry it out so far 
as they could, Bholanath should receive 
eight annas of the rents ; and the Plain* 
tiffs not having based their claim on 
anything done since* that year, the 
Judge in the Court below was wrong in 
giving them possession and wasilat of 
the whole IG annas of the village. It was 
also argued that as Bholanath was admit* 
tedly entitled to eight annas share of the 
rent, the Plaintiffs could only get posses- 
sion of the remainiiiig eight annas share. 

* On the t)ther liand the Eespondents 
replied by stating that the pattah 
kahuliyat entered up in terms of the de- 
cree between the three relatives, could not, 
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according to the Hindu law, pass the estate. 

The Kespondents did not, nor could 
they, we think, deny that Bholanath 
had not, in terms of the agreement, an 
equity against the Plaintiffs to carry 
out the arrangement. 

“ We are of opinion that Bholanath, 
under the terms of the family settlement 
and the decree passed thereon, had a 
right to specifid performance of^ \he 
agreement, and to compel the^Plaiutiffs 
to give him a legal title, if they refused. 
But instead of refusing, the Plaintiffs 
acquiesced in Bholanath’s right, treated 
him as legal owner and gave him posses- 
sion, so far as^ they could, by the inti- 
mation they gave to the raiyats and 
servants in 1207. Wo think, therefcjre, 
that the Plaintiffs canuol succeed in 
getting a declaration that Bholanath^ 
cannot iio^v hold the property as the 
legal owner or that they can dispossess 
him from his eight annas share. 

** We, therefore, cannot agree with 
the Judge in the Court below in holding 
that the Plaintiffs are entitled to posses- 
sion and wasilat of the whole sixteen 
annas of the property as against Bhola- 
uath and the persona connected with the 
mortgage transaction. We think, how- 
ever, that they have a right to a declara- 
tion that, as against them, the mortgage 
made by the lady is not binding ; and 
in modification of the decree of the 
lower Court, we direct that the Plaintiffs 
be put in possession of eight annas share 
of the property, with wdidlat, according 
to the amount fixed by the lower Court. 
Each party to pay his own costs in both 
Courts.’^ 

In this appeal Mr, Mayne and Mr* C, 
W, Arathoon for the Appellants oonl^nd- v 


ed that such decision was erroneous, that 
on the death of Jogmaya Dai there was 
no one capable of taking having regard 
to the terms of the pattah and JeabuliyaU 
The donee must be a person in existence 
capable of taking when the gift took 
effect, that condition was not fulfilled 
in this case. There was no vested in- 
terest conferred on anyone of Jogmaya’s 
descendants until her death, Jogmaya 
Dai was only given a life interest, and 
there could be no ratification of what 
was void and not voidable, Maharani 
Beni Per shad v. Dudhnath Roy (2). 

Mr, Cowell for the Respondents con- 
tended that upoi> Si proper construction 
of those documents, so long as a lineal 
descendant of Jogmaya Dai was alive, 
the Appellants have no right to posses- 
sion of one moiety of the village; she 
took an absolute estate of inheritance 
in that moiety defeasible only on the 
happening of events which did not occur. 

He read passages from the Tagore case 
(3), cited Bhoohun MohinVs case (1) and 
Rao Balwant Singh v. Rani Kishore (4). 

Loud Hobhousb to Mr. Cowell. — Is 
there any reason given by the High 
Court for disregarding the objection to 
Bholanath not taking because he was not 
alive in 1874. I can find none. 

Mr, Cowell, — No, Bholanath has a 
legal title or nothing. 

Mr. Mayne replied, 

Their Loudships* Judgment was dell- 
vered by 

Sir Richard Couch.— T he question in 
this appeal is as to the construotion of a 

(1) L. K. 5 I. A. 188 (1878). 

(2) L. R. 261. a. 216 (1899). 

(8) Xj, B. t A. 8upp. VoL 47 at p. 66 (1872). 

(4) U 25 I. A. 64 at p. 66 (1897). 
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pattah please) made by llaja Lilanund 
Singh, the father of the Appellant Pad- 
manund Singh, and by the latter on 
the 27th June 1874. After reciting two 
deeds of gift by which Lilanund Singh 
gave to bki daughter Srimati Joginaya 
Dai two mouzahs therein described for her 
maintenance and that of her descendant 
with power to alienate the properties, that 
the properties were ancestral and at the^ 
time of the gift his son the first Appel* 
lant was a minor, that a suit for setting 
aside the deeds had been brought on the 
part of Padmanund Singh on the ground 
of their being illegal and was pending 
decision, that with a view to compromise 
the suit Jogmaya consented to relinquish 
the right which she had acquired under 
the deeds and a compromise had been 
effected through the intervention of the 
. Commissioner of Bhag\]ilppre to the effect 
that Jogmaya ‘‘shall get an allowance 
of Rs. 6,000 per annum during her life- 
time, and her descendants who may 
under the Hindu law become her heirs 
shall get one-half thereof in perpetuity 
and in lieu of the same whatever profits 
the mouzahs which are held by the said 
Mussamat Jogmaya Dai under the deeds 
sought to be set aside may yield annually 
over and above Rs. 6,000 being fixed at 
the jumma of those mouzahs, the sjwd 
mouzahs shall be loft in the possession 
of the said Jogmaya Dai and on the 
death of the said Dai one-half of the 
said mouzahs shall permanently remain* 
in the possession of her descendants who 
may be alive at that time aiSd be [her] 
Wirs according to the Shastras on a 
jumma equal to one-half of the said 
jvmma. The person holding possession of 
the property shall never have any right 
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to alienate, i.e., to cfllcot any sale, gift or 
mortgage or permanent mokurari of the 
whole or a portion of the said properties.” 
The Raja and his son in effecting the 
compromise granted the pattah of the 
two mouzahs to Jogmaya Dai on the con- 
ditions specified by cancelling the former 
deeds. The conditions specified arc that 
Jogmaya Dai should remain in possession 
of Uie properties during her lifetime and 
pay to the lessors Rs. 1,234 the annual 
jumma and on her death her descendants 
who might, according to the Shastras^ 
become her heirs should porniiiueutly 
remain in possession of one half of the 
properties and pay the annual jumma of 
Rs. 617, that the lessee or her descend- 
ants should not have any power to trans- 
fer the property and* if there should be 
no descendants of the lessee, i.e., children 
born of her womb or their children the 
the lessons and their representatives 
should have power to resume and to take 
possession of tlie remaining one«lialf and 
the properties mentioned in the pattah 
should revert to the Raj. 

On the same 27th June Jogmaya Dai 
executed a kahuliyat (counterpart) in 
which the terms of the compromise are 
stated to be substantially, though not 
in the same words, the same as in the 
pattah. 

The facts upon which the question in 
this appeal arises are these : On the 3rd 
June 1883 Raja Lilanund Singh died. 
In Juno 1885 Jogmaya Dai mortgaged 
one of the mouzahs in the pattah called 
Duleri Alakjhari to Dharani Chand Lai 
sincei deceased# now represented by the 
Respondents his executors and two other 
persons whose interests were afterwards 
acquired by him. Sbe^also gave a lease 
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for ten years of the mouzah to Dharam 
Ghand Lai in the names of two of Ihs 
servants. Jogmaya died on the 9th April 
1889 and on the 22nd March 1892 notice 
was given to the mortgagees and the 
lessees for 10 years to qrut possession of 
the mouzahs. On the 7th April 1893 a 
suit was brought by Padmamtnd Singh 
and two other sons of Lilanund Singh 
minors by their guardian against Dharam 

Chand Lai and the other mortgagees and 

• • 

lessees and also against Bholanund Jha 
otherwise Bholanath, the grandson of Jog- 
maya Dai, a minor, in which the plaint 
asked that it might be lield that the 
Plaintiffs were not bound by the mort- 
gage and lease and that they might be 
put in possession of a moiety cjf the 
property witliout pVejndice to their right 
to resume the other moiety in the event 
of there being no lineal descendants of 
Jogmaya Dai. On the 4th August 1893 
before the Defendants had filed any 
written statement of their defence the 
Plaintiffs liaving learnt that Bholanath 
Jha was born after the death of J^ogmaya 
Dai and being advised that as he was not 
in existence at the time of granting the 
pattaA the disposition of the property so 
far as it would apply to him was void 
according to Hindu law, applied to have 
the plaint amended so as to claim the 
whole of the . mouzah which was allowed. 
No appearance was put in on behalf of 
Bholanatli Jha. 

Upon these facts the District Judge of 
Purneah made a decree in the Plaintiffs’ 
favour for possession of the whole of the 
mouzah in dispute with mesne profits for 
three years. Dharam Ghand Lai appealed 
from it to the High Court whiob modified 
it by decreeing that the Defendants 


should deliver to the Plaintiffs possession 
of one-half only of the mouzah. The 
present appeal is from this decree and 
the question is whether the whole of the 
mouzah has under the terms of the paUah 
reverted to the Raj. Mr. Cowell who 
appeared for the Respondents did not 
dispute that Bholanath was by Hindu 
law incapable of taking under the pattah^ 
^nnt being then born, but he contended 
that the pattah might be construed as 
giving one-half of the mouzahs to Jog- 
maya Dai for life and the other half to 
her for an inheritable estate, referring in 
support of his contention to Bhoohtm 
Mohini Dtbia apd another v. Ilurriih 
(jhnnder Chowdry (1). That case is dis- 
tinguishable from the present as no pre- 
vious life-estate was given to the person 
wlu) was held to take an absolute estate 
and there werer no^ words against aliena- 
tion. If Jogmaya Dai took an estate of 
inheritance in tliat half the restriction 
in the imtiah of the power to alienate 
would be repugnant or an attempt to 
take away the power which the law 
attaches to that estate. Jogmaya Dai 
could in that case at any time have 
disposed of that half by deed or by Will, 
It was plainly not intended that she 
should have that power. According to 
the ordinary meaning of the words the 
gift of the half is a specific one to her 
descendants to take effect on her death. 

In the appeal to the High Court 
Dharam Chand Lai was the only A{^1- 
lant ami the question between him and 
the present Appellants (then Respond- 
ents) was whether the death of Jogmaya 
Dai had put an end to the motl^ago «kml 
accompanying lease and the AppetiMts 

(1) L. R. 5 1, A. 138(1578), 
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had thereby become entitled to the whole 
of the mouzahs. With regard to the 
meaning of the pat tah the Judges of the 
High Court only say it was agreed that 
Jogmaya Dai should remain on the pro- 
perty during her life on the annual 
jumma of Rs. 1,234, and that on her 
death her descendants would remain in 
possession of one- half of the proper ty< 
permanently on an annual jumma of 
Bs. 617 and the other half should revert 
to the Raj. They then refer to the 
mortgage and subsequent proceedings 
setting out at full length an order of lObh 
Byaack, 1297 (1890), issued by the Ap- 
pellants to the Patwari*the purport of 
which is that one-half of the monzah had 
on Jogmaya’s death become fit to be 
resumed and her direct heirs, i.e , the 
children of her womb, jought, according to 
the patta/i, to hold possession of the other 
half and they say that the Plaintifis had 
only revoked that portion of the lease 
to the lady which dealt with one-half of 
the property and they treated the then 
descendant of the lady as the owner of 
the other half whom they had as far as 
they could put in possession. The 
Judges further say that “the Respond- 
ents (present Appellants) did not nor 
could they, we think, deny that Bholanath 
bad not in terms of the agreement an 
equity against the Plaintiffs to carry ^ out 
the agreement,” and they were of opinion 
that he bad a right to specific porfoK- 
manoe of the agreement and to compel 
tb© Plaintiff to give 

Lordships have some difficulty in 
following or understanding the observa- 
tion of the learned Judges. They can 
only shy that they do not agree with it 
and indeed they think the idea that 


Bholanath had any such equity is alto- 
gether erroneous. There was no ground 
for modifying the decree of the District 
Judge and their Lordships will humbly 
advise His Majesty to affirm it and to 
reverse the decree of the High Court 
ordering instead of it that the appeal 
to it be dismissed with costs. The Re- 
spondents will pay t^o costs of this 
appeak 

Solicitois : Messrs, T, L, Wilson & Oo, 
for. the Appellants. 

Solicitors : Messrs, Oordon^ Dalhiae and 
Pugh for the Respondents. 

C. W. A. Appeal allowed with costs, 

[ORDINARY ORIGINAL CIVIL 
JURISDICTION,] 

Suits Nos. 416 of i588 and 45 op 1889. 

HARmGTON, J. 

1901. 

21, March. 


V. 


Ambica CnUHN Banbrjbb 

and other causes. 

• 

Arbitration — A ward, application to set aside 
— Limitation Act {XV of 1877), Sch, II, 
Art, 168— Time frojn when limitation begins 
to run — Civil Procedure Code {Act XIV of 
1882\ sec, 516. 

An application to set aside an award 
must he made within ten days from the 
time the award arrives at the Registrar's 
office for the purpose of being filed, and 
not from the time when it is filed. 

This was an application by the Plain- 
tiff for judgment in terms of the award 
made by the arbitrators. The Defend- 
ant on the othei^ hand applied to have 
the award set aside. The principal 
qnoBtion raiaed was whether the Defend- 
ant’s applioatron was within time. 

The award was transmitted to the Be|^ 
trar by the arbitrators on tlkO 2%id 
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January. On the ^SOth January the 
award was filed, and on the 31st the De- 
fendants applied for a copy of the award 
which they obtained on the loth Feb- 
ruary. On the 20th February the De- 
fendant gave notice of objection to the 
award and on the 22nd he filed his grounds 
of objection* 

Mr. Pugh, and Mr. Mittra for. the 
Plaintiffs in some of the causes. * 

Mr. Garth and Mr. SinTia for * the 
Defendants. 

Nobin Kally Dabee was not represented 
by Counsel. 

The JUDC131ENET OF THE CouRT was as 
follows ^ 

Harington, J. — This is an application 
by the Plaintiff for judgment in accord- 
ance with the terms of the award ma^e 
by arbitrators. It is opposed by the 
Defendant who seeks to liave the award 
set aside. The Plaintiff objects that the 
Defendant’s application to set aside the 
award is barred by the Limitation Act 
which provides that an application of this 
nature shall be made within ten days 
from the submission of the award to 
the Court. 

The material dates are these : — January 
22nd on which the award was transmit- 
ted to the Registrar for the purpose of 
being filed. 

January 30th when it was actually 
filed. Januaiy 31st when applipattoti was 
made by the Defends nt for a copy of 
the award, February 15th when the 
copy was given. February 20th when 
notice of objection was givei|,by the 
Defendant. February 22nd |?ben the 
Defendant filed his objections* | 


Banbrjeb. 

For the purpose of this argument I 
will assume in favour of the Defendant 
that his application is to be taken as 
made on the ealrliest date be took any 
steps to dispute the award, that is, the 
20th February, 29 days after the award 
was transmitted to the Registrar and 20 
days after the award was filed. 

^ Deducting from this^ period the 15 days 
which elapsed between the application 
for a copy of the award and the delivery 
of that copy to the Defendant, a period 
of 14 days is left if the time is to be 
reckoned from the transmission of the 
award to the Registrar : 5 days only if 
time is to be reckoned from the filing of 
the award. 

The question therefore whether the 
Defendant is in time depends “on whether 
the time is to be reckoned from the 
transmission to the Registrar, or from 
the actual filing of the award. 

Art. 158 of the Limitation Act of 1877 
provides that the 10 days limitation is 
to run, in cases of applications to set 
aside an award under the Code of Civil 
Procedure, from the period when the 
award is submitted to the Court. Sec. 
516 of the Code of Civil Procedure pro- 
vides : — 

** When an awa^an a suit has been 
made, the perso^ who made it shall sign 

it and cause it to be filed in Court, toh 

» 

gether vith any depoBitioua and *dooa> 
luenta wbiicdi have been taken and pcoved 
befwetbem ) and notice of the. filing sbaU 
be given to Mic jjavties.” 

It is to be observed that that 
says nothing whatever about sablniiting 
an award to the Oour^ atid the rcpult 
of the language of the section is to nt^e 
the meaning of the Legislature aiUbigubtUL; 
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consequently it becomes necessary to 
refer to the ohicr Acts for the purpose 
of seeing what the law was when the 
Civil Procedure Code of 1882 was passed. 
The section, in the earlier Act of 1859 
which corresponds to sec. 516 of the 
present Code, is in these terms ; — “When 
an award in a suit shall be made, either 
by the arbitrator or arbitrators, or by 
the umpire, it shall be submitted to the^ 
Court under the signature of the person 
or persons by whom it may be made, 
together with all the proceedings, depo- 
sitions, and exhibits in the suit.’^ 

That being the section which provided"* 
what the arbitrators were to do on com- 
pletion of the award, there was passed 
^ the. Li nutation Act of 1871 and by Art. 
155 of that Act it was provided that an 
Ip'pUcation to set aside an award, under 
the Code,* was to be in^id^ within 10 days 
^rom the time when the award was sub- 
mitted to the Court, and notice of the 
submission had been given to the persons 
and in manner prescribed by the High 
Court. , 

Under the law as it stood previous to 
the passing of the Code in 1882 the 
time from which the 10 days had to be 
reckoned, depended upon the completion 
of the award by the arbitrators, their 
submitting it to the Court and the Ccs^rt 
giving notice, and was independent of 
any act of the parties themselves. , 

That being the state of things, the 
present Limitation Act was passed in the 
same terms as the earlier Act except 
that all reference to notic8 being given 
to tbiiparties is omitted. 

Then comes the present sec. 516 of the 
Code which has altered the language 
of see.’ 32p of the older Act, Was suph 


Banktukie. 

an alteratioTi itiiendeil to alter the law 
as to the period from whicli time wam 
to run ? • i 

I do not think there was any such 

intention and in my opinion the time 

must be reckoned from the arrival of the 

award in the Registrar’s odice for the 

purpose of being filed and not from the 

time when it is actually placed on the 

files of the Court, 

• • 

In •other words it must run from 

the -time the arbitrators have completed 
their dutj’, and not from the time the 
parties have paid the fees necessary for 
placing the award on the files of the 
Court. I may observe that tlie notice 
issued from the Court to the parties 
states that the award lias been submitted 
to the Court. 

In my opinion that notice is correct. 
The transmission of the award to the 
Registrar’s office for the purpose of being 
filed is equivalent to the submission to 
the Court under the earlier Act : the time 
therefore must run from that period. 

The result is, that the Defendant is out 
of time, and the Plaintiff’s objection to' 
the Defendant’s application must prevail. 

Mi\ Hitter , — Then the Court will con- 
firm the award and pass judgment and 
decree in terms of the award. 

The Court. — Yes. 

Mr, Pugh , — And this application to set 
aside the award wdll be dismissed with 
coats. 

The Court. — Be it so, 

Mr, H, C, Ghomi and Mr, B, iV. 
Attorneys for the^ifferent Plaintiffs. 

ifv, S, C, Mitter, Mr, W. C, Boee and 
3{r, 0, (7. Qangooly^ Attorneys for the 
Defendants. 

S. R. D. 
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Appeal from Appellate Decree 
No. 1740 OF 1898. 

Shama Prosad Ghosb 
Maclean, C. J. Plaintiff, Appellant, 
Banbrjeb, J. 

1901. Taki Muluk and ors., 

29, June. Defendants, 

liespondents. 

Civil Procedure Code {Act XIV of 1S8S), 
secs, S9j 500 — liekearing of appeal^ beard 
ex parte — Limitation — Amendment-^ Land- 
lord and tenant — Landlord hownd to* put 
tenant into Vakalatiiama, accept- 

ance of in 'ivriting by pleader not necessary. 

An application for rehearing of an 
appeal presented originally within the 
period of limitation hut veHirned for 
amendment and presented after amendment 
afte^. the period of^ limitationy can%pt he 
Injected as being out of time. 

A landlord is hound to put the ienaiit 
into possession of the land let to him and 
unless and until he does this he is not 
entitled to the rent, * 

Hurish Ohundbr Koondoo V. Mohinbe 
Mohun Mittbr (1) referred to. 

Per BaneR^tbb, J , — The appointment of 

a pleader must he in writing and filed 

in Court^ but his acceptance of the vaka- 

latnama need not he in writing, 

(% 

This was an appeal preferred on the 
25th of August 1898, against the decree 
of Babu Balloram Mulliok, Subordinate 
Judge, 1st Court of Zillah 24-Pergunnahs, 
dated the 16th of May 1898, modifying 
the decree of Babu Mohini Mohun Dutt, 
Munsif, 3rd Court of i!>iamond Harbdilr, 
dated the 7th of September 1897. ^ 

This appeal arose out of a suit for 
recovery of arrears of rent of a jumrUa 
(1) 9 W, R. 6g2 (1868). 


alleged to be 11 1 bighas in area and 
to bear a yearly rental of lis. 48-14 
annas on a registered hahuliyat^ the 
arrears claimed being in respect of the 
years 1300 to 1303, B. S. There was a 
prayer for ejectment of the Defendants 
for non-payment of rent. The defence 
was that out of 11^ bighas of land 2 
bighas were in possession of another 
person, that out of the remaining 
bighas, 4 bighas were not fit for cultiva- 
tion and that the Plaintiff had contract- 
ed to bear the expenses of bringing the 
land into cultivation but had not per- 
formed the contract and could not there- 
^fore get the rent of this land. 

They also pleaded payment and con- 
tested their lia^ikty to ejectment. The 
material portion of the kabuliyat was as 
follows : — 

“We promise by executing this hahu- 
liyat tliat we will pay the whole amount 
of the said rent from Kartik to Falgun. 
Out of Hi bighas of the said land 7J 
bighas have been cleared at ^your ex- 
pense and about 4 bighas have been 
found unfit for our use. Tliat whatever 
cost will be required for clearing the 
said 4 bighas we shall receive from you 
and clear the whole plot within 3 months 
from this date. If after receiving the 
expenses from you, We do not bring the 
whole land under cultivation within 3 
years ,and do not pay rent regularly, you 
will be able to eject us at once from bur 
jott and enter into khas possession, when 
we shall raise no^ objection. If the 
Vhole land be brought under CultlvA^n 
within the ^aix years’ time, yon hiSre 
agreed to confirm us at the expiratfoli of 
the term in oxxt jote by making k ISdOttd 
settlement at full at a reduction of 
annas eight per bigha at buitiktn rate in 
tb© vicinity of the said land, 
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making^ settlement on the said conditions 
we will execute kabvXiyai in your favour, 
if we do not do so^ you shall be able to 
let out to other tenants or bring it under 
your khm possession, when we or our 
heirs will be debarred from raising any 
objection.” 

The first Court found that the 2 bighas 
of land, as alleged by the Defendants, 
werd in possession of another person buji 
that the Defendant was not liable for 
the rent of 4 bighas inasmuch as Plain< 
tiff failed to prove his advance of money 
or the reclamation of the land by hirp. 
The first Court therefore gave a decree 
for rent for bighas oP land. Against 
this decision Plaintiff filcfti an appeal and 
Defendant filed a cross appeaU Plaintiff’s 
appeal was decided ex parte and a 
decree was made on the 18th March 
1898. An application to set aside the ex 
parte decree was made by the Defendant 
^ bn the 23rd April 1898. It was returned 
for amendment and the order passed 
vias as follows : — 

The application is bad^in law. It does 
not bear the signature of the applicant. 
It IS true it has been filed by a pleader 
but he never accepted a vakalatnanva and 
none is filed in this proceeding. 

Ordered That the application be 
returned for amendment and re-preseut- 
ation within a week with costs Rs. 4. 

The application which had beep re- 
turned for amendment was presented 
again after amendment long after the 
|) 0 tlod of limitation. The low^ Appellate 
Court was of opinion thsfb for the pur- 
poses of limitation an amended applica- 
tion could Be taken to have been filed 
(mthedaW of the original application. 
On rehearing the appeal was dismissed 


but the cross appeal was allowed. Plain- 
tiff preferred this second appeal. ^ 

Dr, Ashutosh Muierfee for the Appel- 
lant. 

‘ Babu Shyama Prostmno Majxmdar for 
the liespondent. 

The JuDGMBNTs OF TH® CoiTfiT were as 
follows ^ 

I^ACLKAN, C. J. — Tj^is is a rent-suit. 
Three points have been raised on the 
appeal before us. The first pointns that 
the learned Subordinate Judge ought not 
to have heard the appeal de novo at the 
instance of the Respondent, against 
whom an ex parte decree had been already 
passed : in other words, that ho ought 
not to have allowed the matter to be 
re sjeued, I, however, think, that the 
Subordinate J udge was right in acting 
tis he did* The point made by the 
present Appellant is, that the application 
for a retrial was out of time ; and that, 
§eing out of time, the Court could not 
and ought not to have entertained it. 
But was it out of time ? The ex parte 
decreS was made on the 18th of March 
1898, and the application to set it aside 
was made on the 28th of the same 
month, so that it was clearly within time, 
if the application were^ geod in itself. 
The application was not rejected, it was 
returned for amendment and re-present- 
ation, and we are told that the Court 
directed it to be served on the other side, 
and that it was in fact so served. Though 
irregular in certain details, the Court 
did not reject it,^ut directed its amend- 
ment. Under thesai^ ciro urns tanees it 
would be dif&cult to say that appli- 
cation was out of time. The first ground 
of appeal then fails* 
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I now pass to the second point, viz.y 

whether the tenant is bound to pay rent 

for the two bighas of land of which the 

landlord never put him into possession, 

and of which he has never got possession. 

I think the contention of the Respondent 

must prevail. The landlord is bound to 

do something more than merely sign the 

lease, and then say he is entitled to the 

rent. He is bound to put the tenant 
*• • 

into possession of the land let tos him 
and, uijess and until he does this he. is 
not entitled to the rent. 

The last point relates to the rent of 4 
bighas, the contention of the AppeHant 
being that, under the lease, tlie tenant 
is bound to pay the rent for these bighas, 
whether the landlord had or had not 
found the money njecessary to recldm 
them, which he contracted to do. The 
tenant says he is not bound tp pay this 
rent until the land has been reclaimed 
and that the reclamation of the land, at 
the landlord’s expense was a conditiof 
precedent to the payment of the rent. 
This question turns upon the construc- 
tion of the lease, and, I think, thfe Ap- 
pellant’s view is the sound one. There 
is a clear contract on the part of the 
tenants to pay Us. 48-14-0 annually to 
the Plaintiff, and to my mind this cove- 
nant is not in any way qualified by any 
after part of the lease. 

It is true the landlord was to provide 
the funds for the reclamation of the 
4 bighas, and the tenant was to reclaim 
them within three years from the date 
of the lease. But thei*& is nothing to 
indicate that the tsenant avaa only to pay 
the rent after the land had been reclaiiKi- 
ed. If this is what parties to this cla^ 
of contract mean, they generally 


so. On this part of the case th^Appeb 
lant must succeed. 

The result, then, is that the decree Of 
the lowxr Appellate Court must be varied 
by directing the Respondent to pay the 
rent due in respect of the 4 bighas ; and 
in otlier respects the appeal will be dis- 
missed, As the victory is divided each 
party will pay his own costs of the 
Appeal. 

Baner.tee, J. — I am of the same opi- 
nion. T only wish to add, with reference 
to the first point urged before ns on 
behalf of the Appellant, that I do not 
think that the a]>pHcation for a rehear- 
ing under sec. 5f>0* of th(5 Code of Civil 
Procedure, which was returned for amend- 
ment, was bad in law by reason of the 
pleader by whom it was filed not having 
accepted the vahalatnama authorising him 
to act for the Respondent. The law’, 
see. 39 of^the Code-of Civil Procedure,’ 
no doubt requires that the appointment 
of a pleader should be in writing and 
shall be filed in Court, but it does not 
require that the acceptance of a vakalat- 
nama by a pleader must be in writing* 
Tt is true thatj the practice has been 
for a pleader to signify his acceptance of 
a vakalatnarna in writing ; but the ab- 
sence of acceptance in writing cannot 
be said to vitiate the authority to act, 
if the pleader is authorized by the vaka* 
latnama filed in Court to act for a party. 
And with reference to the second poiiit^ 
I would injld, that the view we take 
the mere execution of a kabuliyat 
sufficient to entitle the landlord to de* 
mand rent from the tenant, 4>ut the land- 
lord must show that he put the tenant 
in possession, is in aocordai^oe with tba^ 
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taken in the case of Hurish Chunder 
Koondoo V. Mohinee Mohun (1). 

Appeal dismissed, 

S. C. S. 


[CRIMINAL REVISION AL JURISDICTION.] 

Rev, No. 95 of 1900. 

Govind Puasat) Pan day, 
pRiNSEP, J. Petitioner, 

Stanley, J. 

1900. The Empress, on the 
27, March. prosecution of G. L. 

Garth, Opposite Party. 

Poial Code {Act XLV of 1860)^ sees. 47 f 
499y 500 — Defamation — Dishonestly ming a 
forged document^ charge for — C<ftivietion for 
defamation when no charge framed for such an 
offence — Irregularity — Prejudice — Crimimd 
Procedure Code {Act V of 189S)^ secs. 

423 (6) 42s {2)— ‘New tHal^ power of Appel- 
late Court to order — Stay of further proceed- 
ings- 

To constitute an offence of defamation 
iir is not necessary that there should he 
evidence to shew that the complainant has 
been injuriously affected by such alleged 
de/anuition 3 it is sufficient that there 
should he an intent that the person who 
makes or publishes any imputation should 
do so intending to harm qr knotving or 
having reason to believe that such imputa- 
tion will harm the reputation %f such 
person^ ^ 

Under see- of the Criminal Proce- 
dure Code the Appellate Court has power 
tb order a new trial of ajsase in making 
an order on appeal. 

Qusere — ^Whethen' an Appellate Court has 
power under sec. 423 (If) to order a new 
tidal. \ 


This was a rule granted on the 29th 
January 1900, against the order of the 
Joint Magistrate of Dacca, aflirmed on 
appeal by the Sessions Judge of Dacca. 

The facts of the case material to this 
report wero^ these : — A complaint 
lodged by Mr. G. L. Garth before the 
Magistrate of offences under secs. 499 
and >171, I. P. Code, of defamation 
and ef dishonestly using as gonuine a 
foiled doeument, against the Petitioner 
Gybinda Pershad Pandey. The alleged 
forgery consisted in affixing a false, signa- 
ture to a letter on which the charge of 
defamation proceeded. At the trial the 
evidence was principally directed to the 
charge under sec. 471, 1 . P. Code, but 
at the close of the tjtial, the Magistrate 
convicted the accused of defamation, 
although there was no charge of that 
offence before him. 

On appeal, the Sessions Judge of Dacca 
found fault with the proceedings of the 
Magistrate and after considering the 
irregularity in the trial from the absence 
of au^ charge of defamation, he held 
that it had seriously prejudiced the ac- 
cused and had in fact resulted in a failure 
of justice. He farther found that there 
was no evidence to shew that the com- 
plainant had been injuriously affected 
by such alleged, defamation and that the 
evidence on the record was not sufficient 
to establish that offence. He thereupon 
held under sec. 423 (^) of the Code of 
Criminal Procedure that he had authority 
to order a new trial and passed an order 

accordingly. 

♦ • 

Thereupon the l^etitionor obtained the 
present rule, and on his behalf it waa 
contended that the Appellate Court had 
no general power under sec, 423 (6), Cr. 


(1) 9 W. R. 682 (1868). 
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P. C., to ordor a new trial, that when 
that Court found that the evidence was 
not sufficient to establish the offence, it 
ought to have acquitted the accused, and 
lastly that this Court should stay farther 
proceedings in the matter^ as no valid 
charge could be preferred against the 
accused. 

Mr, P, L. Rt^t/y with Bahu Divarka 

Nath for the Petitioner. * 

• • 

Mr, C, R. Das, with Babu Ganendra 

Mohun Das, for the Crown. 

*• 

The Judgment of the Court was as 
follows : — 

The Magistrate had before him a com* 
plaint of defamation as well as of dis- 
honestly using a forged document ufider 
sec. 471, I. P. C, The alleged forgery 
consisted in affixing a false signature to 
a letter on which the charge of defama- 
tion proceeded. At the trial, the evi- 
dence wac no doubt principally directed 
to the charge under sec. 471, and it 
appears that, at the close of the trial, 
the Magistrate suddenly turned ' round 
and convicted the accused of defamation, 
having no charge before him of that 
offence. On appeal the Sessions Judge 
very properly , found fault with such 
proceedings. He seems, however, to 
have followed the Magistrate into an 
error regarding the evidence necel«ary 
to prove the offence of defamation, for 
he points out that there is no evidence 
to show that the complainant has been 
injttriously affected by such alleged 
defamation. That, however^ is not iiecos- 
sary to constitute an offence of d«%na- 
tion, as defined in sec. 499, L P. C. 
The law requires merely that there 
should be an intent, that the pmm who 


makes or publishes any imputation 
• should do so intending to harm or know- 
ing or having reason to believe that such 
imputation will harm the reputation of 
such person. The Sessions Judge, after 
considering the irregularity in the trial 
from the absence of atiy charge, seems 
to have held that it seriously preju- 
yjioed the accused so as to have in fact 
occasioned a failure of justice and ha 
also seems to have considered that the 
evidence on the record was not sufficient 
to establish that offence. He thereupon 
under seq. 423 (?>), Cr, P. C., held that 
he had authority to order a new trial 
and he accord ffigly passed an order to 
that effect. We are inclined to think 
that sec. 232, Cr. P. C., applies to this 
case rather than sec. 423. It may be 
doubted, but on this point we express no 
opinion, whether an Appellate Court has 
under sec. 423 (b) general power to order 
a new trial. In our opinion, sec. 232 
applies completely to the present case 
and we think that under it the Sosskmib 
Judge was competent to direct a new 
trial. But it remains for us, on this 
rule, to consider whether, under see. 232 
(^), we should not nrder further proceed^ 
ing to be stayed, because we are not 
shown that any valid charge eoul^ be 
preferred against the accused. We have 
heard the letter in which the defamation 

«i 

is alleged to be coni^ined and we QMinot 
Qod that there is fuiything which ^ 
reasonably be held to amount to snob 
ofifence. ‘ therefor^ direot . 

further proceedings be stayed. 

Mule made aJbeoluie ; 

/urtkir praeeedinfft etajfed, ■ 

H. P. C. 
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- [CIVIL REVISIONAL JURISDICTION,] Basi Popdah t>. Bam Krishita Poddar 
Rdlb No. 2780 of 1900. (<) approved . 


Maclban, C. J. ^ 
Banbrjbe, J. 
Amekr Alt, J. 
Rampini, j, 
Pratt, J, 

1901. 

31, July. 


Parbf.h Natu Sikgha 
and anr., PetitionevR, 

V. 

Norogopal Chatio- 
PADHYA and ors., 
Opposite Parties. 


Per Bankrjrk and Pratt, JJ . — The 
interest which a mortgarjee has in immovt- 
able property is itself immoveable pa'operiy. 

Per IUmpint, j. {contra). — A morfyayee 
is only the owner oj an interest in im* 
moveable property and suck interest is 
not an immoveable property. 


Civil Procedure Code {Act XIV of 188^\ sec.^ 
SlOA — Bengal Tenancy Act {VIII of 1S85\ 
see. 17 Mortgagee of a tenure or holding — 
Bale in execution of decree for arrears of 
rent — Right of such mortgagee to set aside 
such sale under sec. 810 A ^ Civil Procedure 
Code — Benamidar, right of to apply under 
sec. SlOA^ifil Procedure Code — Simple mort- 
gage-^ Mortgage by conditional sale — Interest 
of mortgagee of immoveable property^ if 
itself immoveable property — Order setting 
aside sale under sec. SlOA^ effect of on 
the rights of the pnriiesSee. iUOA^ Civil 
Procedure Codoy scope of—Oeneral Clauses 
Act {I of 1868), sec. ff cl. 6. 

The, Full Bench (Rampint, J., dis- 
senting ). — A nkortgagee^ ivhelher by a 
simple mortgage or a mortgage by condi- 
tional sale, of a tenure or holding sold in 
enoecuiion of a de&ee for aiTcars of rent 
iue in respect of it, is a person whose 
immoveable pn^operty has been sold ” tvithin 
the meaning of sec. SlOA, Civil Procedure 
Oode^ and is entitled to make an applica- 
tion under that sectiem, * 

Hamidut. Huq V . Matangtni Dab^ (1 ) 
approved. 

Nityananda Patra V. Hira Lal Kar- 
MOKAR (2) overruled. 

A benamidar of a pevsem whose im- 
moveable property has been sold has a 
tighd to apply under sec. SlOA. 

(1) 2 0. W. N. oclviii (1898). 

(2) 5 0. W. N. 63 (1900). 


Debendra Kumar ^{a^tdel v. Rup Lall 
Dash (iO) referred to, 

P&i' Banerjee, j. — Whether a mort- 
(jaejee can apply under sec. SlOA, Civil 
Procedure Code, depends upon the nature, 
not of the mortgage, hut of the execution 
sale. The mortgagee is entitled to apply 
if the sale is free from the mortgage, hut 
not if^it is subject to the mortgage. 

An order under sec^SlOA setting aside 
a^sale does not determine any (fuesiion as 
to the relative rights of the parties to the 
property sold. Those rights remain as 
they were before. 

7V?’ Ameer Atj, J. -The words any 
person whose immoveable property is sold 
in sec.^ SlOA include every person vdio 
has an interest in the property in question, 
whether qualified, partial or absolute. 

This case arose out of an application 
by the Petitioners under sec. 31 OA, Civil 
Procedure Code, for setting aside a sale 
of a tenure or holding sold under the 
Bengal Tenancy Act under the following 
circumstances. On the 13th June 1899, 
a holding or jama belonging to one Pro- 
smino Kumar Singh was sold in execution 
of a decree for ^Elrr 0 ars of rent due in 
respect of it and was purchased by the 
opposite parties to this rule, tin the 
10th July, that is, within the liime fixed 

(7) 10. W. N. ^185 (1896). 

(10)1. hi R. 12 Cal. 546 (1889). 
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by law, the present Petitioners deposited 
the amount due under the decree with 
costs and a sum equal to five per cent, of 
the purchase-money under sec. 174 of the 
Bengal Tenancy Act read with sec. 310A, 
Civil Procedure Code, and applied under 
those sections to have the sale set aside. 
They alleged that they had a simple 
mortgage over the holding sold. The 
lower Court ref used the application on 
the ground that there was no evidence 
of the consideration for the alleged 
mortgage having passed and that the 
mortgage was accordingly a mere henami 
transaction. The Petitioners thereupon 
moved the High Court and obtained a 
rule calling upon the auction-purchasers 
(the opposite parties) to show caustt^why 
the order of the Munsif should not be 
set aside. 

Upon the rule coming on for hearing 
before Maclean, C. J., and Banerjee, J., 
their Lordships on the 8th March 1901 
referred the matter to the Full Bench 
with the following order of reference : — 

“ One of the questions arising In this 
rule is, whether a mortgagee of a tenure 
or holding sold in execution of a decree 
for arrears of rent due in respect of it, 
is entitled to make an application under 
sec. 310A of tlio Code of Civil Procedure 
as being a * person whose immoveable 
property has been sold' within the 
meaning of that section. 

‘‘.Upon tliat qutyt^ou U)eifc is, wo think, 
a conflict between the cases of Uamidul 
Huq V. Matangini Dcfsi (1) and Nkya- 
mn^Ia Pair a v. ffira Lai Karmohar 
In our opinion it makes* no differtmee 
whether the mortgage is a simple niort- 

(1) 2 0. W. N. calviii (1898). ; 

(2) 5 C, W. k! 6a (1900). ^ 


gage or is one by conditional sale, the 
real point for consideration being, whether 
the mortgagee is a person whose im« 
moveable property has been sold, within 
the meaning of the section. 

“ There being this conflict of decisions, 
the question stated above must be re- 
ferred for determination to a Full Bench ; 
^,and as the question arises iif a rule the 
whole rule must be so referred.'' 

Balm Divarha Nath Ckakravarfy for 
the Petitioners. 

T submit that the question referred by 
the Full Bench does properly arise. The 
objection to the reference is that upon the 
findings the applicant is a henamidar but 
it has been held that the henamidar has 
a right to make an application under 
sec. 311. Sea Basi Poddar v. Ram 
Krishna Poddar (7). Then the question 
referred by the Full Bench, namely, 
whether a person who holds a simple mort- 
gage is, within the meaning of sec. 310A, 
a person whose immoveable property has 
been sold, arises for determination in this 
rule. The case of Hamuhd linq v, JIfa- 
iangini Dasi ( 1 ), when \he j udgment of 
the case is examined, shows that a simple 
mortgagee is competent under sec. 310A 
to apply and is therefore directly in 
point and supports my contention, but on 
the other band the case of Nityananda 
Pair a v. Hira Lai Karmohar (2) is also 
directly in point and is against my con- 
tention. The question is which of these 
two cases was rightly decided. 

In this.ca^e a holding upon which the 
applicant holds a simple mortgage was 
sold for arrears of rent. The mortgagee 

(1) 2 C. W, N. celviii (1898). 

(2) 5 C. W. N. 63 (1900). 

( 7 ) 1 a W. N. 186 (1896). 
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applied to set aside the sale under sec. 
31 OA, which in this respect is the same 
as sec, 311, C. P. C. ; and provides that 
‘‘any person whose immoveable property 
has been sold may apply to set aside 
the sale. Is the applicant a person whose 
immoveable property has been sold, I 
submit he is. Sec. r)tS, Transfer of Pro- 
perty Act^^defines a mortgage. 

Therefore the mortgagee whether hc^ 
holds a simple or other mortgage is a 
transferee of “ some interest in im- 
moveable property.” Upon this two 
questions arise for consideration. First, 
is the interest in immoveable property 
which is transferred to-tl^e mortgagee in 
itself an immoveable property ; secondly, 
was the immoveable property sold by 
the sale in question. 

As to the first question : Is such an 
interest in immoveable |>roperty itself 
immoveable property 1 Tlie Transfer of 
Property Act does not define what an 
immoveable property is, but sec. 6 shews 
indirectly that the word is not confined 
to the entire interest in* some specific 
immoveable property. Sec. 2, el, (5) 
of Act I of 1868, the General Clauses 
Act which governs the interpretation 
of sec. 310A includes in the term im- 
moveable pi’operty “ benefits to arise out 
of land.” After an immoveable* pro- 
perty is mortgaged, both the mortgagee 
and the mortgagor have an interest in 
it, on the other hand the bundle of 
rights called ownership belongs to the two. 
As one increases the othei; diminishes, 
sometimes, the mortgagor’s interest 
vanishes altogether in value. The Alla- 
habad High Court has gone so far as to 
say th^t^ the equity of redemption of the 
mori^gagor is not property, see Mata Din 


V. KaJm (12). See also Kaniiram v. 
Kutubuiidin (13). The decision in Nitya- 
nanda Patra^s case is based upon a difier*- 
entktion of the rights of a simple mort- 
gagee and a mortgagee with possession. 

The defnution in sec. 58, Transfer of 
Property Act, makes no distinction in 
the interest of a simple mortgagee and 
other mortgagees and there is none in 
principle. It has been held so in Rnkhal 
Chunder Post v. Dwarka Nath Misser (3)- 
The unreported judgment in Rule No. 770 
of *1900 and the case of Srinivam v, 
Ayyathorai (4) are in support of my 
contention. 

Sec. 3 10 A does not limit the right of 
application to the owner in the popular 
sense ^ of the word as the judgment in 
that^case indicates. • 

As to the second question — wdiether the 
interest of the mortgagee has been sold, 
the purchaser has the right to annul 
the mortgage ; therefore the interest 
of the mortgagee has been legally affect- 
ed thereby and in such a case it has been 
observed by Sir Comer Petheram in the 
case of A&nmtunnissa v. Ashrvff AH (5) 
that the person so affected is a person 
whose immoveable property has been sold. 
As all the requirements of sec. 310A 
have admittedly been ccmiplied with, I 
submit the sale should be set aside. 

Bahu Nalini Ranjan Chatterjee for the 
Opposite Party. 

I submit a simple mortgagee’s interest 
is not immoveable property. He has 
got a mere right to sell the property for 
a debt, see Maepberson on Mortgage, 

(3) I. L*. n. 13 Cal. 816 (18S6). 

(4) I. L. Jfl. 21 Mad. 416 (1897). 

(5) I. L. B. 15 Cal. 488 (1888). 

(12) 1. L. R. 18 AU. 432, 474 (1891). 

(13) 1. L. B. 22 Cal. 38 (1694). 
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p. 270. In the case of Sri Baja Papamma 
V. Sri Vira Pratapa (6), the Privy 
Council observed that in a simple mort- 
gage there is no transfer of owner- 
ship.” I rely upon the observations of 
Pigot, J., in the case of Fadu Jhala v. 
Goitr Mohim Jhala (11), in which the dis- 
tinction between immoveable property and 
an interest in immoveable property has 
been recognised.* Sec. 10, C. P. Code; also 
observes this distinction. The lien of 
a simple mortgagee has been held not to 
bo immoveable property within the mean- 
ing of sec. 274, C. P. C., see Debendra 
Kumar Mandel v. Rup Lall Dass (10) ; 
see also Kan Nath v. Sada Siv (14). 
The mortgagee is not the owner of the 
property and therefore his imm<^veable 
property has not •been sold. The pur- 
chaser has bought the holding and he has 
a right to annul incumbrances which he 
may or may not exercise and until then the 
mortgagee’s ititerest is not affected, I 
further submit that the finding by the 
Munsif is that no consideration from the 
mortgage was paid and therefore the 
applicant acquired no interest. In this 
case the mortgagor made an application 
opposing the application of the so-called 
mortgagee. The case of Hamidul llvq 
V. Matangini <(1) is altcJgether different 
becauste in that case the henamidar made 
the application for the real owner. 
The rule should therefore be discharged 
with costs. 

Bahu Dwarka Nath Chahravarty in 
replj. ^ 

The observation of the J udicial Com- 

(1) 2 C. W. N. cclviii (1898). 

(6) I. L. It. 39 Mad. 249 (1896). 

(10) I. L. B, 12 Cal. 646 at p. 650 (1886). 

(11) I. h. R. 19 Cal. 644 at p. 66jJ (1892). 

(14) I. L. R. 20 Cal. 806 <189-3). 


inittee of the Privy Council in Sri Raja 
Papamma v. Sri Raja Vira Pratapa (6) 
refers to the peculiar circumstances 
before them and does not relate to the 
ijuestion arising for decision here. 

Their Lordships’ Judgments were as 
follows ; — 

Maclean, C. J.— -The question sub- 
Vmitted to us. which arises upon the 
present rule is, “ whether a mortgagee of 
a tenure or holding sold in execution of 
a decree for arrears of rent due in re- 
spect of it, is entitled to make an appli- 
cation under sec. 310A of the Code of 
Civil Procedure, as ‘ being a person whose 
immoveable property lias been sold ’ 
within the meaning of that section.” 
The reference has been made owing to 
a conflict between the cases of Hamidul 
Hnq V. Matangini Dan (1) and Nitya* 
nanda Patra v, llira Lai Karmokar (2). 
It is clear that, in a sale under these 
circumstances, the mortgagee, unless he 
can coma in under sec. 310A, runs a 
very serious ,risk of losing the benefit 
of his security, as the auction-purchaser 
is entitled to annul it. Here the mort- 
gage was a simple mortgage, and, under 
sec. 58 of the Transfer of Property Act, 
“ a mortgage is the transfer of an in- 
t 9 .rest in specific immoveable property 
for the purpose of securing the payment 
of money.” That the mortgagee has 
or at least may have ja very substantial 
interest in the tenure sold is obvious, for 
if the tenure were mortgaged up to its 
full value, ^ the whole interest would 
virtually be his. A mortgagor, whose 
tenure has been mortgaged up to the 

(1) 2 C. W. K. cclviii (1898 

(2) 6 C, W. N. 63 (1900). . 

(6) L L. E. 19 Mad. 249 (1896) 



Vot. V.] the OALCUtTA WEEKLY KOTES. 826 

Paresh Nath Sinqha v. Nobogopal Chattopaduya. 


hilt, would have no interest in defend- 
ing the suit, t>r resisting the sale, and 
if the mortgagee cannot intervene, his 
security would probably be lost- Nor, 
on the other hand, is the auction-pur- 
chaser or the decree- holder in any wise 
prejudiced by the deposit being made by 
the mortgagee, for it can make no differ- 
ence to either of them whether it is made 
by the mortgagor or by the mortgage^? 
These considerations lead me to think that 
the language of the section ought to be 
liberally construed. 

The opposite party is reduced to the 
position that the words in question refer 
to the judgment-debto/* alone. This can 
hardly be so, for, if this had been in- 
tended, it is difficult to suppose that the 
Legislature would not have used the 
expression the judgment-debtor instead 
of the wider and« nK)re general ex- 
pression which we find in the section. 
And if persons other than the judgment- 
debtor are included in the language 
“ any person whose immoveable property 
has been sold,” it is ntt very reasonable 
to say that the mortgagee of the tenure 
s^d in execution of a decree for arrears 
of rent does not come within the cate- 
gory. If it apply to persons other than 
the judgment-debtor, but not to a mort- 
gagee of the tenure, we, have jiot been 
told to whom the words can apply. A 
simple mortgagee, as in the casB here, 
has undoubtedly an interest in the 
tenure sold : to the extent of that • in- 
terest it may fairly bg said within the 
meaning of the section that it is his 
immoveable property which has been 
sold. Do the words of the section 
compel us to say that it is only the 
owner of the whole interest in the pro- 


perty sold who can apply under it ? I 
think not. Apart from authority, X 
should have been prepared to hold that 
such a mortgagee, as we fincl in the pre- 
sent case, is entitled in a sale such as 
the present to apply under sec. 3 10 A. 

I vviil refer briefly to the anthoritieH. 
la Eakhal Chunder Bose v. Dimrka Nath 
Misser (3) the mortgagee was held enti- 
tled to apply under seev 311 of the Code, 
the language of which is identical, on 
this poiflt, with sec. 310A. There, no 
doubt, the mortgagee had obtained a 
decree for foreclosure, but as it had not 
been made absolute, at the time of the 
application under sec. 311, I do not 
think that circumstance can, in principle, 
differentiate the case from the present. 
Ir^fhe case of llam%lul Iluq v. Matangini 
Dasi (1), it Avas expressly decided that 
'the mortgagee could apply, and the same 
view was held in liule No. 770 of 1900, 
decided on the 27th July 1900, but un- 
reported. In the case of Srmivasa Ay- 
yangar v. Ayyathorai Filial (4), a similar 
view was held. On the other hand reli- 
ance* is placed upon the case referred to 
in the reference, and reported in 5 C. W. 
N. 63. This is a clear decision the other 
way and opposed to the mortgagee being 
allowed to apply. That is the only 
decision precisely in point in support of 
the opposite party^s view. The case of 
Asmutunnissa Begum v. Ashruff Ali (6) 
was not a case under sec. 310A, nor did 
it deal with the precise point now under 
discussion. There the applicant ought 
perhaps to hav^ applied, and could have 

* # 

(1) 2 C. W. N. eelviU (1898). 

(3) I. L. n. 13 Cal. 846 (1886). 

(4) I. L. K. 21 Mad. 416 (1897). 

(5) 1. L. K.^S CaL 488 (1888). 
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got the relief she sought, under the claim 
sections of the Code (sec, ‘ 278 et seq ). 
Here the mortgagee has no reined}^ save 
under sec. 310A. Cases have been cited 
to show that a simple mortgagee is not 
the owner of the mortgaged pro})erty, 
and that the words in sec. 31 OA mean 
and ivpply to the owner only. Reliance 
has been placed upon certain observa- 
tions in the Privy Council case of Sri 
Raja Papamma Ran v. Sri Yira Prfiiapa 
II, V. Rama Chandra Ram (6)f especfal- 
ly uj)on that wliere their Lordships sey 
* that in such a mortgage (^.f* , a simple 
mortgage) there is no transfer of owner- 
ship ’(p. 252), an observation which must 
be read, I think, in connection with the 
particular point then under discussion, 
and in a case to which the provist^ms 
of the Transfer of Property Act had no 
application. It is again lui reasonable to' 
suppose that if the Legislature intend- 
ed to confine the right of application to 
the owner and to the owuier alone, it 
should not have said so in so many 
words. On the best consideration I can 
give to the question, it ought, iri my 
opinion, to be answered in the aflirm- 
ative. As the whole rule is before us 
it must be made absolute with costs 
here, and before the Division Bench — for 
if the mortgage were bmami the benami- 
dar could apply under the section : see 
Past Poddar v. Ram Krishna Podd<x^r 
(7) j if it was not henami then the mort- 
gagee could apply, I desire tp make it 
clear that my observations apply only to 
the case of such a sale as we have here^ 
viz , the sale of a mortgaged tenure 
under t^e Beat Law. If it bad been 

(6) 1. L. R. 19 Mad. 2^9 (1996). 

(7) 1 C. W. N. 136 (1896). 


merely the sale of the equity of redemp" 
tioi), different considerations would 
obviously apply. We assess the hearing 
fee for both Courts at three gold mohurs, 
Banehjee, J. — This case arises out of 
an application by the Petitioners under 
sec. 3 10 A of the Code of Civil Procedvire, 
for setting aside the sale of a tenure or 
holding under the Bengal Tenancy Act. 
film Petitioners claimed to be simple 
mortgagees of the property sold. The 
Court below', finding that the mortgage 
was a henami tniusaction, rejected the 
application ; the Petitioners then moved 
this Court and obtained a rule calling 
upon the oi^posite party to show cause 
wdiy the order of* the lower Court should 
not be set aside or such other order 
made as to this Court might seem fit. 
At the hearing of the rule the learned 
vakil for the Petitioners contended that 
even if they were henamidars for the 
judgment-debtor, their application ought 
to have been granted, and the Court 
below in rejecting it had really failed 
to exercise a jurisdiction vested in it by 
law, BO as to bring the case under sec. 622 
of the Code of Civil Procedure ; and 
support of this contention Basi Poddar 
V, Ram Krishna Poddar (7) was cited. 
On the other hand it was argued for the 
opposite party that the order of the 
Court below rejecting the application yreiM 
right, not only for the reasons stated in 
the order, but also for the further reaeon 
that the Petitioners, who were on 
face pf Xh^eir application only slmpl# 
mortgagees of the property soldi We.r<^ 
according to the decision \n 
Paira v. Hira Lai Karmakar ,(2) 

(2) 6 C, W. N. 63 (1900). 

(7) 1 C. W. 136 (1396). 
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petent to apply under eec, 310A of the 
Code. In answer to the latter branch 
of this argument the Petitioners relied 
upon the case of llamidul llnq v. 
Matarigini Dassi (1). There being a con- 
flict between the two cases just referred 
to, on the question whether a mortgagee 
of immoveable property can apply under 
sec. 310A of the Code of Civil Proeo;^ 
dure for setting aside a sale of the 
same, the case has been referred to a 
Full Bench. 

It is, as it must be, conceded that 
according to the authorities, fanardhan 
GanguU v. Kali Kristo ThaJeur (8) and 
Bungshidhar Ifnldar * ts. Kedar Nath 
Mondal (9), sec. 310A applies to sales 
under the Bengal Tenancy Act. I am 
farther of opinion, that accepting the 
finding of the Court below that the 
mortgage is a henami transaction, the 
Petitioners, according to the principle of 
the decision in Ba%i Poddar v. Ram Kruh~ 
na Poddar (7), the correctness of which 
I see no reason to doubt, were competent 
to apply under sec. 310 A of the Code. 
That being so, and there being no dispute 
as to the sufficiency of the deposit or 
as to its having been made within the 
time allowed by law, the case turns upon 
the determination of the question, 
whether the Court below w^as boftnd to 
reject the application without enquiry, 
on the ground that the Petitioners on the 
face of their application were only simplp 
mortgagees of the property sold, and 
as such incompetent to ^pply under 
sec. 310A. 

(1) 2 C. W. N. cclvHi (1898). 

(7) 1 C. W. N, 135 (U9C). 

• (8) I. L. R. 23 Cal. 393 (189r»). 

(9) XC. W.N. 114(1896). 


The answer to that question muet 
depend upon the construction of seo. 310A, 
That section i>rov ides that ‘*any person 
whoso immoveable property has been 
sold ”• under Chapter XIX of the Code, 
may, within a limited time, apply to 
the Cuuvt for setting aside the sale. 
Is a simple mortgagee of a tenure or 
lidding then a person of whom it can 
be stvd that his iinnioveable property 
haa been gold at a sale of the tenure or 
holding for arrears of rent ? T am of 
opinion that the (pjcstion should be 

answered in the aflinnative. For im- 
moveable property as defined in sec, 2, 
clause (J) of Act I of 1808, the (leneral 
Clauses Act in force when sec. 3 F^A of 
the^£Jode was enacted, includes benefits 
to arise out of land ;*aiKi a mortgage of 
^ny kind including a simple luortgngo, 
is, according to sec. 58 of the Transfer 

of Property Act, the transfer of an 

interest in specific immoveable property. 
So that the interest of a simple mort- 
gagee in a tenure or bolding mortgaged 
is immoveable property. And as the 
purchaser of a tenure or lidding at a 
sale for arrears rent due in respect 
thereof, by see. 159 of the Bengal 

Tenancy Act, takes it with power to 
annul incumbrances (cAept those that 
are called “ protected interests and 
with them wo have nothing to do now) 
a mortgagee's interc.st in such tenure or 
holding must be deemed in eflcct as sold 
at such a sale. 

Against the a4»ove view it is argued 
in the first place, that au interest in 
immoveable ^property which is all that a 
simple mortgagee can have in the mort- 
gaged property is not immoveable pro- 
perty. And iu the' second place it is 
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argued that as the purchaser of a tenure 
or holding at a sale for arrears of rent, 
only takes it with power to annul incum- 
brances, and the law (see secs. 159 and 
167 of the Tenancy Act) requires that 
the power must bo exercised, if at all, 
within a limited time and in a particular 
manner, the mortgagee’s interest cannot 
be said to have passed to the purchaser 
by the sale. As lo the first argn/nenf, 
it is enough to say that an interest, in 
land like that of a mortgagee comes 
within the definition of immoveable pro- 
perty referred to above, which includes 

benefits to arise out of land.” For if 
it be not within that definition it must 
be moveable property \indcr sec. 2, 
cl. 6 of the General Clauses Aot^ a 
conclusion which cannot be accepted as 
correct. * 

And as to the second argument, T 
would observe that it is the sale for 
arrears of rent that passes the mortgagee’s 
interest to the auction-purcliaser, though 
the latter may lose the benefit of that 
interest if he omits to proceed in a 
certain way within a certain time, just 
as he may lose the entire benefit of his 
purchase if he omits to take possession 
within a certain time. 

The view I take is in accordance with 
the spirit as well ‘as the letter of the 
law. A tenure or a holding may be so 
heavily encumbered, that the mortgagor’s 
interest is almost nothing, while that 
of the mortgagee absorbs the w^hole 
value of it ; and in such a case, it is but 
right and proper that the mortgagee 
should be allowed to avail liimself of a 
remedial provision like sec. 310A. In- 
deed if the Legislature had not intelided 
to allow a mortgagee to come in i^dei: 


that section, it is difficult to say why 
they should liavo used the general ex- 
pression ‘ any person whoso immoveable 
property has been sold ’ instead of the 
term judgment-debtor. It is said that 
the mortgagee has ample provision made 
for the protection of his interest by 
sec. 171 of the Tenancy Act, which pro- 
^vides tliat he may deposit the amount 
of the decree to prevent a sale of the 
mortgaged property. I do not think 
that is so. Sec. 171 enables a mortgagee 
to prevent a sale by a deposit made 
before sale ; but if a mortgagee who 
did not make any such deposit, expecting 
that the sale woilld fetch adequate [)rice 
and he would be paid out of the surplus 
sale-proceeds, finds that by reason of 
material irregularity in the conduct of 
the sale or for any other reason the 
property has sol*l for an inadequate price 
and he has sustained material injury, 
there is no reason why he sliould be 
deprived of the remedy provided by 
sec. .31 OA. 

It remains now to consider the cases 
chiefly relied upon in the argument 
before ns. 

The case of Rahhal Chunder Bose v, 
Dwarka Nath Misser (3) cited by both 
sides, can hardly be said to determine the 
questio^a now before us one way or the 
other. It relates to the construction of 
a provision of the Code, namely, sec. 311 
in which the same words “ any person 
whose immoveable property has been 
sold ” occur > And it is relied upon ou 
behalf of the Petitioners as showing that 
a mortgagee comes within the meaning 
of tbofiHB words, and that the reason for 
the decision which is stated towards the^ 

(3) I. X,. R. 13 Ca^, 346 {1886), 
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conclusion of the judgment, will apply 
as well to a simple* mortgagee as to a 
mortgagee by conditional sale whose case 
was then before the Court. Put it must 
be conceded that the importance attached 
to the fact of the mortgage there having 
been foreclosed would show that the 
decision leans in favour of the view 
maintained by the opposite party. , 

The decision in Af^rmitunnissa v. Ashrvff 
Ali (e5) cited for the Petitioner, though 
bearing only indirectly upon the present 
question, contains an important obser- 
vation which favours the view I take. 
Sir Comer Petheram in delivering the 
judgment of the Full* Bench says, after 
referring to sec. 311 of the Code, “We 
think that this means that the substan- 
tial injury must be the direct result of 
the irregularity and that tliis could only 
be the case when the ^property of the 
person applying had not only been put 
up for sale or knocked down, but had 
been sold in the sense that the appli- 
cant’s interest had been legally affected 
by such sale.” 

The case of Sri Raja Fapamma Rao 
V. Sri Vira Pratapa (6) is cited by the 
opposite party as showing that in a 
simple mortgage there is no transfer of 
ownership. But the words of their 
Lordships which are relied upo», must 
be taken in connection with the question 
before them, which was whether a dfecrce 
erroneously giving possession to the 
Plaintiff ill a suit to enforce a simple 
mortgage, could have tlip effect of a 
foreclosure decree ; and the case is no 
authority for the proposition that the 
interest of a simple mortgagee in the 

‘ (5) I. L. U. 15 Cal. 488(1888). 

(6) I, L. R. 19 Mad. 249 (1896). 


mortgaged property is not immoveable 
property. 

Turning now to tlie cases which are 
more directly in point, I find that llami- 
dul UtKi V. Matangini Dasi (1) the 
judgment in wliich is not given in 
2 C. W. N. cclviii, is clearly in favour of 
the view I take ; and so is the unroported 
judgment in llulo No, 770 of 1900. 
The'cjLSO of Srtnivam \\ Agyathorai (4) 
is ajso in favour of the same view. As 
against these case.s there is the ease of 
Nityananda Patra v. Ilira Lai Karmokar 
(2) which is no doubt directly in point. 
But for the reasons given above, J would 
respectfully dissent from the view there 
taken, that a simple mortgagee cannot 
apply under sec. 310 A, 

3^he answer to tWe question wdiether 
mortgagee can a] )ply under sec. 310A, 
depends, in my opinion, not upon tho 
nature of the mortgage, but upon the 
nature of the execution sale. If tho 
sale is not subject to but is free of tho 
mortgage, the interest of the mortgagee, 
which, is immoveable property as defined 
in the General Clauses Act, is sold in the 
sense that it is affected by the sale and 
passes to the auction-purchaser upon his 
taking certain steps ; and tho mortgagee, 
whether the mortgage ns a simple mort- 
gage or one by conditi^onal sale, is, as ho 
ought to be, entitled to come under sec, 
310A. 

It might be said that if a sale under 
the Bengal Tenancy Act is set aside in 
the manner wc a^o asked to do, it may 
give rise to future liomplications. T do 
nefb see that,' An order under sec. 310A, 

(1) 2 0. W. N. cdviii (1898). 

(2) 5 C. W. N. 63 (1900). 

(4) 1. L. U. 21'Mad. 416 (1897). 
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setting aside a sale, does not determine 
any question of the relative rights of 
parties to the property sold. Those 
rights remain as they were before the 
sale. 

T would accordingly answer the qucs- 
tion referred to us in the affirmative, and 
hold that a simple mortgagee of a tenure 
or holding sold for arrears of rent under^ 
the Bengal Tenancy Act, can apply \uidcr 
sec. 3 10 A of the Code of Civil Proce- 
dure for having the sale set aside ; and 
I would make the rule absolute, ‘ set 
aside the order of the lower Court con- 
firming the sale, and set aside the sale 
complained of under sec. 310A. The 
Petitioners are in my opinion entitled 
to their costs. ^ 

Amber Ali, J. — The question referred 
for tJjo consideration of the Pull Benjfti 
is whether a mortgagee of a . tenure or 
holding sold in execution of a decree 
for arrears of rent due in respect thereof, 
is entitled to make an application under 
sec. 310A of the Code of Civil Pro- 
cedure as being a “person whoso im- 
moveable property has been sold ” within 
the meaning of that section. 

The identical question came before my 
learned brother Pratt, J., and myself in 
the case of Ha%nidul Hiuj v. Matangini 
Da&i (1), and in CQpning to the conclusion 
that a mortgagee was so entitled, we 
gave our reasons at some length. The 
report of the case in 2 Calcutta Weekly 
Notes cclviii is not quite accurate, for 
there the mortgage ^js represented to 
have been by way of a conditional sale, 
whereas we dealt with the case ujion 
the tiiuling of the Miinsif that the tran- 
sact iuu upon the basis of which the 

(1) 2 C. W. ^\^clviii (1S9S). 


application was made under sec. 310 A 
was a simple morf^age. 

As a different view has since been 
taken in Nityananda Patra v. llira Lai 
Karmohar (2) by another Division Bench 
of this Court, it becomes necessary to 
examine the grounds upon which we 
come to our conclusion in Ilamidul Hug^s 
case (1). 

^ It appears that on the 13th of June 
1899, a holding or jama belonging to one 
Prosun no Kumar Singh was sold in exe- 
cution of a decree for arrears of rent, 
and was purchased by the party showing 
cause against the rule now before us. 
On the 10th .of July and within the 
time fixed by law, the applicants alleging 
themselves to be the mortgagees of the 
land deposited the amount due under 
the decree with costs and a sum equal 
to five per eeift. <Jf the purchase-money 
under sec. 171 of the Bengal Tenancy 
Act, read with sec. 310 A of the Civil 
Procedure Code and applied to have the 
sale set aside. But the Munsif rejected 
their application on the ground that the 
mortgage was a henami transaction. The 
applicants thereupon moved this Court 
and obtained a rule calling upon the 
auction-purchasers to show cause why 
the order of the Munsif should not be 
set* a?ide or such other order made as 
to this Court may seem proper. 

The present reference is due to the 
conflict between the two cases mentioned 
above. The learned pleader showing 
cause conte!;fds that even assuming the 
applicants* allegation to be true, as simple 
mortgagees, they are not entitled to any 
relief under sec. 310A. Secondly he 

(1) 2 C. \V. " is . cdviii (181)8), 

(2) 5 0. W. 03 (1900). 
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urges that as lennmidar.^ they have no 
locus standi. 

* 

As regards the right of the applicants 
to claim the benefit of the section under 
discussion, it seems to me that there is a 
fallacy underlying the learned pleader’s 
arguments. Although he has not formu- 
lated it in precise terms he evidently 
seems to be under the impression that 
the right to apply under sec. 310A is 
confined to persons actually in possession 
of the property sold. 

Now, in judging of the question raised 
in this somewhat vague form, we must 
bear in mind that the word property ” 
is not limited to things existing in sub- 
stance ; incorporeal riglitS are as much 
the subject of property as things tangible 
and corporeal. Tlie Indian Legislature 
in defining the words “ moveable and im- 
moveable property ” followed the distinc- 
tion recognised in the civil law ; and has 
in terms dedared that all rights issuing 
from or connected with or attached to 
immoveable property fall within the same 
category. , 

Again, absolute ownership consists of 
an aggregate of rights, each capable of 
being owned and dealt with separately ; 
and the owner is entitled to parcel out 
his rights in a particular property 
among different individuals. As owner 
he has also the power of borrowing* upon 
its security money from another, and 
giving to him the right of treating the 
property as his security for the debt, , 

Sec. 68 of the Transfer of Property 
Act (IV of 1882) defines a mortgage to 
mean the transfer of an interest in 
specific immoveable property for the pur- 
pose of securing the payment of money 
advanced or to be advanced by way of 


PATUIVA. 

loan, an existing or ftitnre debt or the 
performance of an engagement which 
may give rise to a pecuniary liability. 

According to Dor net mortgage is “ a 
right which a creditor acquires in itn- 
moveables appropriated to liiin by his 
debtor although he be not put into pos- 
session of them.” 

Whether it is a right or whether it 
» is an interest which a creditor acquires 
in the •property hypothecated, the legal 
consequenciJ is the same. 

Under sec. 58 mortgagees are classified 
under three heads. Their remedies for 
the satisfaction of their debts are differ- 
ent, and a different procedure is provided 
in each case for the enforcement of the 
remedy ; but so far as the interest or 
righ#*is concerned tjioy arc grouped in 
q|ie category. And a simple mortgagee 
isT entitled to pursue tlie property in the 
hands of all subsequent takers for the 
satisfaction of his debt. As a logical 
consequence of the right vested# in him 
by the act of the owner, and the transfer 
to him of the particular interest, the 
property in the somewhat loose language 
of the section, is as much his as that 
of the owner. It is not suggested that 
it is only the absolute owner in posses^ 
sion of all the rights ui a particular 
immoveable property, who can claim the 
benefit of sec. 310 A. It has been con- 
ceded that a mortgagee in possession 
under a conditional sale is so entitled ; 
if the idea be that the right to apply is 
based upon the fact of actual posses- 
sion, it would follow that a termor, how- 
ever short his term might be, wrould be 
able to come in under the section but 
not the owner of the reversion, although 
bis interest may bo^ far more valuable 
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and although in fact it is his property 
that has been sold in execution of the 
decree. If the argument is well-founded 
an ijardar or a moJcuraridar may get 
the property sold, and the owner cannot 
invoke the benefit of sec. 310A, A more 
statement of the logical consequence 
following from such a contention, if given 
effect to, shows its untenability. It seems 
to me clear, therefore, that the right to 
apply under that section was never in- 
tended to be limited to person® actimlly 
in possession of any particular imniqve- 
able property that has been sold. 

Nor is that right restricted to the 
person having an absolute interest, in 
other words the judgment-debtor. If 
that were the intention, the Legisla- 
ture would have declared so in ejfJjress 
terms as it has done in sec. 174 of the 
Bengal Tenancy Act. To construe tli?3 
section as applicable onlj" to the judg- 
ment-debtor or absolute owner would 
exclude from its benefit a mortgagee by 
conditional sale, a lessee, an executor in 
possession of the property, tl'c., but that 
is obviously absurd. The question then 
arises, does a simple mortgagee who is un- 
questionably the transferee of an interest 
in the immoveable property in question, 
come within the category of persons en- 
titled to apply to have the sale set aside. 
To this, in my opinion, there can be 
but one answer. A particular property 
may be mortgaged up to the hilt, as 
the expression goes ; it may be the in- 
terest of the mortgagor to have it sold ; 
it may be of the utmogt importance to 
the mortgagee to save the property, and 
yet if the contention of the pleader for 
the opposite party be correct, he cannot 
save the property by invoking the special 
Tehef provided for under sec. 310A. 


In my opinion the words “ any person 
whose immoveable jiroperty is sold ” in- 
clude every person who has an interest 
in the property in question w^hether 
qualified, partial or absolute. 

An executor has only a qualified in- 
terest ; a member of a joint Mitakhshara 
family, a lessee, a mortgagee, a 
raridar, an owner of a reversion, &c., 
^lave partial interests. In my opinion 
they all come within the intent and mean- 
ing of the section. ^ 

I have not referred to the cases cited 
at the Bar as they have been fully dis- 
cussed by the learned Chief Justice with 
whose observations I desire to express 
my entire concurrence. 

But it is said that in the particular 
case before us, the property sold is a 
holding or jama^ and is therefore subject 
to the provisic^is «of Chap. XIV of the 
Bengal Tenancy Act ; and as the sale 
docs not ipso facto avoid the incumbrance 
held by the applicants, they are not 
affected by it and consequently have no 
right TO apply under the section. It has 
also been said that a mortgagee may 
guard himself against the annulment of 
his mortgage by means of a registered 
and notified document under the pro- 
visions of sec. 159 of the Bengal Tenancy 
Act This latter argument is purely 

r 

hypothetical, and does not arise upon the 
fact^ of the case, for it is not suggested 
that the present mortgage is a protected 
interest within the meaning of sec. 159 
and as it cannot be touched by the pur- 
chaser, the incumbrancer is not affected 
by the sale. As regards the first argu- 
ment based on sec. 167 of the Bengal 
Tenancy Act, it is to be observed that 
the purchaser acquires the holding or 
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tenure with the power to cancel incum- 
brances, it depends upon his option 
to do so or not, wholly independent of 
the will of the incumbrancer. He has 
that power for a year whereas the right 
to have the sale set aside under sec. 310A 
comes to an end on the expiration of a 
month from the date of sale. It is 
obvious from these considerations that 
the right of the mortgagee to look tcf* 
the satisfaction of his debt from the 
property hypothecated is materially af- 
fected by the sale. To say that his right 
to apply under sec. 310 A can only arise 
when the purchaser seeks to annul the in- 
cumbrance would be to declare that he 
has no right at all. However sec. 3 10 A 
gives the right to apply to have the sale 
set aside, to every person whose property 
is sold. If the application is granted, 
the sale is set aside in, ite^ entirety. The 
section does not say that a person who 
has a partial interest in the property 
may apply to have the sale cancelled so 
far as his interest is concerned. The 
fact that a person has under the pro- 
visions of sec. 159 of the Tenancy Act 
protected his interests from annulment 
by the purchaser has, in my opinion, 
nothing to do with his right to apply 
to have the sale set aside. As the holder 
of a protected interest he may ^ot 
think it worth his while to seek the 
relief under sec. 310A. But the ^pro- 
perty which is sold is his quoad the 
interest he holds and there is no reason 
that I can see in principle or in law to 
debar him from invoking theT^enefit of the 
section in question. His right comes 
into existence upon the sale of the pro- 
perty to which his right is attached. 

For all these reasons, I am of opinion 


that the question referred to the B^ull 
Bench should be answered in the affirm* 
ative. 

As regards the second question I am 
of opinion, that if the transaction upon 
which the applicant bases his right is 
not real, the property is still in the 
judgment-debtor and he is in fact the 
latter’s btnamidai\ and that under the 
ruling in Bad Poddav v. JRmi Krishna 
Poddar (7) he is entitled to maintain 
this applfbation. 1 therefore agree in 
making the rule absolute. 

Rampini, J. — This is a reference made 
to a Full Bench in a rule issued to the 
opposite party to show cause why an 
order of the Munsif of Serainpore, dated 
22nd August 1900, refusing to set aside 
a stfe of a Jama i>v holding held in 
execution of a rent decree on the 13th 
tfune 1899 should not be set aside. The 
application to set aside the sale was niade 
under sec. 174 of the Bengal TenaiM?y 
Act and sec. 3 10 A of the Civil Procedure 
Code, at the instance of two persons who 
allego<l that they had a simple mortgage 
over tlie holding sold. The Munsif re- 
fused the application on the ground that 
there was no evidence of the considera- 
tion of the alleged mortgage having 
passed, which led him to, tlie conclusion 
that the alleged mortgage w^as a mere 
benami transaction. 

The Bench before whom the rule came 
for hearing has referred to the Full Bench 
the question whether a mortgagee of a 
tenure or holding sold in execution of a 
decree for arrears*bf rent due in respect 
of it is entitled to make an application 
under sec. 310A of the Civil Procedure 
Code, as being a “ person whose immove- 

(7) 1 0. W, N. 336 (1890), 
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able property has been sold ” within 
the meaning of that section. The refer- 
ring Bench were also of opinion that 
there was a conflict between the cases of 
llamidal Huq v. Matangini Dasi (1) and 
Nityananda Paira v. Hira Lai Kar- 
moJcar (2). In their opinion it made no 
difference whether the mortgage is a 
simple mortgage or one by conditional 
sale, the real point for consideration 
being whether the mortgagee is a person 
whose immoveable property lias been 
sold within the meaning of the section.* 

I am of opinion that the question pro- 
pounded to ns by the referring Bench 
does not properly arise in this rule in 
consequence of the Munsifs finding that 
there was no evidence of the payment 
of the consideration for the alleged ni6rt- 
gage, on which ground he says it is a 
henami transaction, but which I think 
means that in his opinion there was no 
mortgage at all. The Petitioners are 
therefore hot simple mortgagees. They 
have no real mortgage over the holding. 
They can have no right to apply under 
either sec. 174, Bengal Tenancy Act, or 
sec. 310A of the Civil Procedure Code. 
The finding of the Munsif to this effect 
has, it is to be noted, not been set aside 
by the referring Bench. The learned 
pleader w»ho appears in support of the 
rule relies in answer to this objection on 
the case of Ba$i Poddar v. Ram Krishna 
Poddar (7), in which it has been ruled 
that a benamidar of a person whose 
immoveable property has been sold has 
a right to apply to have* the sale set aside 
under sec. 310A of the Cpde of Civil 

(1) 2 C. W. N. cclviii (1898). 

(2) ^ C. W. N. 63 (1900). 

{ 7 ) 1 a W, N. i35 (1896). 


Procedure. feel grave doubts as to the 
correctness of this ruling. I do not see 
how a benamidar of a person whose im- 
moveable property has been sold can 
fairly be held to represent him, except 
in circumstances in which the beneficial 
owner will be bound by his henamidar^s 
proceedings. But it is unnecessary for 
me to consider this point, for the ruling 
\h Bast Poddar v. Ram Krishna Poddar 
(7) would seem to have no application 
to the present case, in which it has not 
been found that the applicants are the 
henaniidars of the judgment-debtor or 
re23re8ent them in any way, but in which 
it has been found as a matter of fact, 
in consequence of the absence of proof 
of the passing of the alleged considera- 
tion, that the alleged mortgage is not a 
real mortgage, but a sham and fictitious 
one. I would Jheuefore discharge the 
rule for this reason. 

But however this may be, I would 
observe in dealing with the merits of the 
question referred for our decision that 
it would S(?em , at first eight that there 
is no direct conflict between the cases 
of Hamidvl Huq v. Matangini Dasi (1) 
and Nityananda Paira v. Hira Lai Kar- 
mohar (2), as the former case, according 
to the report in the Calcutta Weekly 
Notfs, is a case of a mortgage by condi- 
tional sale w^hile the latter is a case in 
whioji the applicant was a simple mort- 
gagee. But on referring to the judgment 
in the case of Hamidul Huq v. Matangini 
Dasi (1) it appears that the Munsif 
under whose* order the sale took place 
decided that the mortgage in question was 

(1) 2 0. W. K cclviii (1898). 

(2) r> C. W. N. 63 (1900). 

(7) 1 0. W. N. 185 (1896). 
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nothing but a simple mortgage and his 
decision of this point was not set aside 
or its correctness impugned. Hence, 
there no doubt is a conflict of decisions 
between the two cases. It follows that 
what we have to consider now is the 
question of the nature of the rights of 
a mortgagee by simple mortgage, when 

there is a sale in execution of a rent 

•# 

decree of the tenure or holding over 
which he has a lien. Our decision on 
any other question would be an obiter 
dictum. But the matter is not of much 
importance as I now am of the same 
opinion as the referring Bench that there 
is no difference between the case of a 
mortgagee by conditional sale and that 
of a simple mortgagee in respect of their 
rights under the provisions of sec. 310A. 
The question for our consideration in this 
rule accordingly is— Is* a mortgagee a 
person whose immoveable property has 
been sold within the meaning of sec. 
31 OA of the Civil Procedure Code ? 

It would seem to me that the answer 
to this question should be in the negative 
for the following reasons : — (1) That the 
interest of a simple mortgagee is not 
“ immoveable property ; (2) that a simple 
mortgagee is not the “ person whose 
immoveable property is sold ” at a sale 
in execution of a decree for arrears of 
rent, and (3) that at such a sale, the 
interest of a mortgagee is not sold* and 
does not pass to the purchaser. 

On the first point, I would observe 
that a simple mortgagee is not the owner 
of immoveable property. He has, ac- 
cording to the definition of a mortgage 
contained in sec. 68 of the Transfer of 
Property Act, but “ an interest in specific 
immoveable property.’’ It has been said 


that under the definition of ^^immove- 
able property ’ contained, in the General 
Clauses Act (I of 18G8) a mortgage, or 
an interest in immoveable property, is 
immoveable property. I am unable to 
see that this is so. In Act I of 1868, 
immoveable property is defined as includ- 
ing “ land, benefits to arise out of land 
and things attached to the earth or 
perrq^nently fastened* to anything at- 
tached tq the earth.” It is said that a 
mortgage is “a benefit to arise out of 
land.” In my opinion it cannot be pro- 
perly so described. By the expression 
benefits to arise out of land ” in sec. 2 
(5) of the General Clauses Act are meant 
profits a prendre^ rights of fishery and 
the Jike. It is only in my opinion by an 
undue straining of the meaning properly 
.to be attached to these words, that they 
can be held to apply to a mortgage, and 
in Dehendra JCttmar Mandel v. Hup Lall 
Dass (10) it has been expressjy decided 
by this Court that a debt secured by a 
mortgage by a lien upon immoveable 
property, more especially when the mort- 
gagee is not in possession, is not immove- 
able property within the meaning of 
sec. 174 of the Code of Civil Procedure. 
Hence, according to my view a mortgagee 
is only the owner of an interest in im- 
moveable property, which is a different 
thing from immoveable property. The 
difference between an interest in immove- 
able property and immoveable property 
would seem to me to have been recognized 
not only in sec./ 68 of the Transfer of 
Property Act, but by the Courts as is 
apparent from O’Kinealy, J.’s judgment 
in the case of Fadu Jhala v, Gour Mohun 
Jhala (11). Secondly, it would appear to 

(10) 1. L. R. 12 Cal. 546 (1886). 

(11) 1. L. R. 19*Cal. 644 (1892). 
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me that whether or not the interest of 
a mortgagee m immoveable property, a 
mortgagee is not a person whose im- 
moveable property is sold at a sale held 
in execntion of a rent decree. What 
is sold at such a sale is the tenure or 
holding on which the arrears accrued. 
This is too certain a proposition to re- 
quire any demonstration or argument. 
The words the person whose immoweable 
property has been sold” in sec. 3 10 A, 
when applied to a sale held in execution 
of a rent decree, must, therefore, mean 
the tenure-holder or raiyat whose tenure 
or holding has been sold. It cannot, 
in tny opinion, mean anything else. That 
is what is specthed in the proclamation 
of sale issued under sec. 167 of# the 
Bengal Tenancy Act and in the sale certi- 
hcate issued after the sale. I'he mort- 
gage lien is not mentioned in either 
document as about to be sold or as having 
been sold. The words “whose immove- 
ablq property has been sold” cannot, 
thereforB, in my opinion, apply to a 
mortgagee who has merely a libn over 
the property sold. And the same con- 
clusion follows from a consideration of a 
mortgagee’s position and rights as regards 
the tenure or holding. He is not the 
owner of it. be has no right of owner- 
ship in it. Macpherson on Mortga- 

ges, p. 270), Ma:ta Din Kaaodhan v. Kazim 
Husain (12) and Papamma Eao v. Hama 
Chandra Razu (6)]. He cannot deal with 
it in any way. All that a simple mort- 
gagee can do is to realize his debt by a 
sale of it. And unless the tenure or 
holding is a transferable "one, he cannot 
even do this. 

(6) I. L. R. Ip Mad. 249, 252 (1896). 

(12) I. U R. IS All 482, 474 (1891). 


Thirdly, the rights of a mortgagee are 
not sold and do not pass to the purchaser 
at a sale of a tenure or Holding held in 
execution of a rent decree. A mortgage 
of a tenure or holding is an “ incum- 
brance,” as defined in sec. 161 of the 
Bengal Tenancy Act. J f the mortgagee 
takes the precaution of registering and 
• jiotifying his incumbrance to the landlord 
under sec. 176, his mortgage lien not 
only is not sold at a sale of the tenure 
or holding held in execution of a rent 
decree but may never even be affected 
by such a sale. His mortgage lien may 
remain intact for ever. If the mortgagee 
has not taken" this precaution, still it 
would seem to me his rights are not sold 
and do not pass to the purchaser. They 
remain unaffected by the sale. But the 
purchaser can within a year of the date 
of sale take steps to annul the incum- 
brance. He may do so or not, as he 
pleases. If he does not do so, the rights 
of the mortgagee subsist in him as be- 
fore. If the purchaser annuls the incum- 
brance, the mortgagee’s rights are avoided, 
or extinguished. It may be said that 
in these circumstances the mortgagee’s 
rights may be affected by a sale in exe- 
cution of a rent decree. This is, how- 
ever, not the case. They may be affected, 
not by the sale, but by some act which 
may or may not be done, subsequently 
to the sale. Now it has been decided in 
Asmutunnissa Begum v. Askruff Ali (6) 
that a person whose rights are not affect- 
ed by a Sdle is not a person entitled to 
apply under sec. 311, C. P. C., to have 
the sale set aside. But even supposing 
that the mortgagee’s rights may he 
affected by the sale, which in my ^opinion 

(5) I. L, R. IS Oal. 488(ie86>. 
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it is not correct to say that they are, it 
oanuot be predicated of them that they 
are sold or pass to the purchaser. What 
may happen to them is that they may 
be ** annulled.” 

It may here be pointed out that a 
mortgagee who has not registered and 
notihed his mortgage lien under sec. 
176 can always prevent the possibility,^ 
of his rights being affected by the sale 
of the tenure or holding by paying in 
under sec. 171 the decretal amount before 
the sale actually takes place, aud he has 
then an additional mortgage over the 
tenure or holding for the amount paid 
by him, which bears interest at 12 per 
cent, per annum which takes priority over 
every other mortgage and which entitles 
him to be put in possession of the tenure 
or holding. A mortgagee has thus pro- 
vided for him by the law two means of 
protecting his interests. 

It may be said that we are here con- 
oernod only with the provisions of sec. 
310A as applicable to a sale of a tenure 
or holding. But the provisions of the 
Tenancy Act 1 have adverted to apply 
to all sales held in execution of decrees 
for arrears of rent. Such sales are held 
in accordance with the procedure pres- 
cribed by Chap. XIX of the Civil Pro- 
cedure, of which sec. 310A is one*of the 
sections. But sec. 3 10 A is applicable 
only after the sale has taken place and 
in no way prevents the operation of the 
provisions of Chap. XIV of the Tenancy 
Act. • 

Then it has been asked, if the words 
«a person whose immoveable property 
has been sold ” in sec. 3 10 A do not in- 
elude 'a Wfortgagee, whom, other than the 
judgmeiit*debtor, do they iiicludel They 


must include, it is urged, womo pei'soa 
other than the jiidgment debtor, other- 
wise the provisions of sec. 310 A of the 
Civil Procedure Code would have no 
wider operation than those of sec. 174 
of the Bengal Tenancy Act. Even if 
this w’ere so, this would not, iu my 
opinion, lead to the conclusion that the 
words referred to must include a mort- 
gagee > for sec. 174 was framed in 1885 
and«seo. 3\fiA in 1894. When the latter 
section was added to the Code, it was 
never contemplated that it would be 
held applicable to sales under the Bengal 
Tenancy Act. It was not till the decision 
of the case of Jatiardhan Gannjuli v. 
Kali Krista Thakur (8) that they wore 
considered to apply to such sales. But 
the case of Janardfmn Oanguli v. Kali 
Krista Thakur ^{3) and the cases in 
which it has been followed, show the 
character of the persons other than the 
judgment-debtor to whom the provisions 
of sec. 310A may apply. In JanardJian 
Oanguli v. Kali Krista Thakur (8) 
the person who applied to set aside the 
sale was an unregistered co-sharer to the 
extent of 8 annas. In Bungshidhar Hai- 
dar V. Kedar Nath Mondal (9) the appli- 
cant under sec. 310A was a purchaser 
from the tenant who isde*scribed as being 
a co-sharer in the tenure sold, but whose 
interest did not amount to an incum* 
brance or to a protected interest which 
would not be affected by the sale. In 
Rule No. 1643 of 1895 referred to in 
the note to Janctvdhan Oanguli v. Kali 
Krista Thakur (8) the applicant was an 
unregistered * transferee of the whole 
holding, and in Rule No. 2269 of 1896, 

(8) I. L. R. 23, Cal. 893 (1896). 

(9) 1 C. W. K. lU (189«). 
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cited ill the same page, the applicant 
was a person who professed to pay in 
the decretal amount on behalf of the 
judgment-debtor, but who appeared to 
be really a purchaser from him. 

Then, it has been urged that to hold 
that a mortgagee may be included within 
the words a person whose immoveable 
property has been sold ” in see. 310 A, 
even if straining the strict meaning 
of these words, is merely to« extend a 
privilege, which extension can do no harm 
to anyone. But I conceive it is my 
duty to interpret the law and not to 
extend it, and further, I apprehend 
that an extension of the provisions of 
sec. 310A to mortgagees may do harm ; 
the purchaser in this case considSrs it 
will do harm to him, otherwise he would 
not liave opposed the ^riile. It is said; 
however, that he wdll be compensated by 
the allowance of 5 per cent, on the price 
paid by hjm prescribed by Jhe provisions 
of sec. 310A. In the present case the 
compensation offered to the opposite party 
is the small sura of lla. 5 and as tfie sale 
took place on the 13th June 1899 and 
Rs. 100 were paid for the holding, the 
purchaser will have lost the use of his 
money for more than 2 years, for which 
and for the expenses incurred in making 
the purchase the sum of Rs, 5 may 
well be an adequate compensation. But 
the object of a purchaser of a tenure or 
holding would seem to be either to es- 
tablish himself as an agriculturist in a 
village or to acquire somb land contiguous 
to his own, if he has already establisl^ed 
himself there. It will be seldom, I think, 
that 5 per cent, on the purchase-money 
will console him for the loss of his pur- 
chase. then the extension *of the pro- 


visions of secs. 174 and 3 10 A must 
increase the uncertainty attending sales 
and must diminish the chance of the 
full value of tenures or holdings being 
bid for them at sales. This cannot fail 
to bo liarrnful to judgment-debtors. 
Finally, it must increase the risks of 
litigation which to a greater or less extent 
•attach to all Court sales. This is greatly 
to be deprecated in the case of sales of 
agricultural holdings, for it tends to throw 
land out of cultivation. The holding 
in this case was one of 19 bighas. The 
dispute as to whether the sale of this 
laud is to be set aside or to stand has 
continued for two years. We do not 
know what has become of the land in 
the meantime. But the uncertainty as 
to its ultimate ownership that must have 
prevailed during these two years may 
well have left it fallow and destroyed 
the chances of the landlords ever re- 
covering any rent for it. Tens of thou- 
sands of holdings are annually sold in 
this way in the province. 

In conclusion, I would say there seems 
to me to be no authority for the view 
contended for by the learned pleader who 
appears in support of the rule. The 
case of Rnkhal Chunder Bose v. Dwarka 
Nath Misser (3) on which he relies is, no 
doubt, a case in which, though under 
sec. 311 of the Civil Procedure Code, the 
meaning of the words “ a person whose 
ii^moveable property has been sold ” were 
considered, and in which it was held that 
a mortgagee by conditional sale who had 
obtained a decree for foreclosure had 
such an interest in the property sold as 
entitled him to make an application for 
the setting aside of the sale. The*ra^to 

(8) 1. L. R. 13 Cal. 346 (1886). . . 
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decidendi, however, was that after a fore- 
closure decree, it would he difficnifc to 
hold that the property belonged solely 
either to the niortgHgee or to the mort- 
gagor and that therefore either would 
be entitled to apply under sec. 311 to 
have the sale set aside. This would 
seem to me to be putting an unduly 
liberal and a not strictly legal interpre- 
tation on the terms of sec. 311. For, 
the foreclosure decree would not affect 
the rights of the mortgagor and the 
legal estate would remain in him until 
the period for redemption had passed 
without his redeeming the mortgage. 
Further, the sale in that case was one 
under the old rent law and the tenure 
on which the arrears had accrued is said 
to have passed free of incumbrances. 
The rights of the mortgagee, therefore, 
were affected by the saje. ^ 

Reference has also been made in the 
course of the argument before us to 
Civil Rule No. 770 of 1900, decided on 
the 27th July 1900, in which a mort- 
gagee was regarded as a ^person whose 
immoveable property has been sold with- 
in the meaning of sec. 310A. 1 have 

satisfied myself by a reference to the 
petition of the Appellant to the Munsif, 
dated 6th December 1899, that he was 
a mortgagee by conditional sale. Thjs, 
however, does nob make any difference, 
and therefore I can only say that I am 
constrained to dissent from the decision 
of this rule. Finally, there is the case , 
of Srinivasa Ayyangar v. Ayyathorai 
Pillai (4) in which it was decided that 
a mortgagee who was a party to the suit 
could apply under sec. 3 10 A to have a 
sale set aside. But in this case the 

\i) 1. L. R. 21 Mad. 416 (1897). 


mortgagee, being a party to the suit, 
was himself apparently a judgment- 
debtor under the decree. Then, the sale 
was not under the Bengal Tenancy Act, 
a sale under whicli law does not, in my 
opinion, in any way affect the rights of 
moi tgagees. 

For all these reasons I would discharge 
this rule. 

PiiAfT, J. — The question which we are 
callqd upon to decide is whether a mort- 
gagee of a holding sold in execution of a 
decree for arrears of rent duo in respect of 
it, is a person whose immoveable property 
bas been sold within the meaning of 
see. 3 10 A of the Code of Civil Procedure. 

The first question which arises is 
whetjier a mortgagee’s interest is or is 
nob immoveable property. A mortgage 
is* defined in sec. 58 of the Transfer of 
Property Act as “the transfer of an 
interest in specific immoveable property ” 
for the purpose of securing the j)aymenb 
of a loan, etc. 

The General Clauses Act says that 
“immof cable property shall include land, 
benefits to arise out of land, and things 
attached to the earth, or permanently 
fastened to anything attached to the 
earth” and “moveable j)roperty shall 
mean property of every description, ex- 
cept immoveable property.” It seems to 
me impossible to hold that a mortgage 
can be moveable property ; rather I 
would regard it in the nsiture of a benefit 
to arise out of land, for though this 
expression is ususTlly applied to what is 
known as profits a prendre,'^ there is 
no reason wlTy it should be entirely 
restricted to them. 

Let us next consider what passes at 
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the sale of a holding in execution of a 
rent decree. 

I would exclude from consideration 
the case of a holding at fixed rates put up 
to auction under sec. 164 of the Bengal 
Tenancy Act, subject to registered and 
notified encumbrances, because in such 
a case the mortgagee’s interest must 
necessarily remain unaffected by the sale, 
and the mortgagee could therefore have^ 
BO right to make a deposit under sec. 
310A of the Code of Civil Procedure. 

In the case before us no doubt the 
holding itself was sold, but the holding 
comprises two separate rights, viz.^ that 
of the mortgagor and that of the mort- 
gagee, the latter being, to use the langu- 
age of Fee. 161 of the Bengal Tenancy 
Act right or interest created d^y the 
tenant on his tenure or holding or in 
limitation of his own interest therein.’' 
The one right is complementary of the 
other, and the two rights in combination 
constitute the property that is sold. 
And here 1 may observe in passing that 
as the mortgagor’s right is necessarily 
immoveable property, its complement, 
or the mortgagee’s right cannot in the 
nature of things be anything else than 
immoveablo property. 

As then the mortgagee’s interest passes 
to the purchaser at the auction-sale, 
and that interest is itself immoveable 
property, 1 conclude that the mortgagee 
is a person entitled to make an applica- 
tion under sec. 310A of the Code of 
Civil Procedure. 

I have confined my arguments to the 
case of the sale of a tenant’s holding, 
because that is what seems, to have been 
sold ill the particular case under refer- 
ence. Uut tlie same reasoning will apply 
>Nheii u tenure is the subject of sale. 


In my opinion the question under con 
sideration is not practically affected by 
the contingency that the purchaser may 
fail to annul the encumbrance within 
the prescribed period of one year. The 
tenure or holding is sold free of encum- 
brances, and the purchaser has only to 
comply with the provisions of sec. 167 
in order to reap the full benefiU of the 
transaction. The mortgagee ought not 
to be denied the right to protect his 
interest under sec. 310 A of the Code 
of Civil Procedure, simply on the contin- 
gency that the purchaser’s future in- 
action may make the exercise of that 
right superflaons. 

* Jiule made absolute, 

S. K D. 

(CIVIL APPELLATE JURISDICTiaN.] 

Appeal from Appellate Decree 

No, 1147 OF 1898. 

E. J. Rooke, 

Plaintiff, Appellant, 

V. 

Bengal Coal Company, 
Limited, Defendants, 
Respondents. 

Laukdlord and Tenant Act (JC of 
sec, 23 — Suit for rent upon a leaee for pur^ 
poees other than agriculinral or horticultural 
— Building and mining purposes and the like. 

A ouit for recovery of rent upon a lease 
for mining purposes and for purposes of 
building f making roadSt and so forth^ the 
land not being demised for agricultwal 
horticultural purposes^ is not a suit for 
rent under Act X of 1859 and a Revenue 
Court has no jurisdiction to entertain iU 

This was an appeal preferred on fktv 
13th of June 1899, against the decree 
of F. B. Taylor, Esq., Judicial Commie* 


Ghosb, J. 
Pratt, J. 
1901. 

4, January. 
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sifoner of Zillah Cliota Nagpore, dated 
tbe 7th of April 1898, affirming tli« 
decree of Babu Prasunno Kooniar Das 
Gupta, Deputy Collector of Gobindpur, 
dated the 28th of September 1897. 

This was a suit under sec. 28 of Act 
X of 1859 for recovery of arrears of rent 
said to bo due from the Defendant Com- 
pany for 50 bighas of land held in 
mouzahs Amenda and Murabag, 

Tbe Company entered appearance anS 
filed a written statement denying their 
liability to pay the rent claimed. 

The suit came on for trial before the 
Deputy Collector of Gobindpur and the 
first issue framed was whether the 
Revenue Court had jifrisdiction to try 
the suit. This issue was framed on the 
assertion of the Defendant Company that 
as they held the laud in question for 
mining purposes they could not be sued 
in the Revenue Court. The Deputy 
Collector held that he had no jimsdic- 
tion to try the suit and be therefore dis- 
missed the same. The material portion 
of his judgment was as follows : — 

It is clear from the statement of the Plaintiff 's 
agent recorded on the .5th July and the terms 
of the pottah (Ex. A) which is a document over 
30 years old and the custody of which has been 
proved, that the lease which the Defendants 
Company hold is chiefly, if not absolutely, for 
mining purposes. The Company acquired and 
exercises surface rights also in the land covered 
by the leatie. But that seems to be only an 
attendant circumstance and not the oi'igiual 
purpose for which the tenure was created. 
Now the question is whether land used or in- 
tended to be used for mining purposes is land 
coming within the purview of«Ilent Law. The 
point appears to have been considered by their 
Lordships of the Bengal High Court a number 
of times and their decisions are clearly in the 
negative. The most recent case which is exactly 
similar to the one before me to which I have 


been referred is reported in Chttl 

AssocieUion v. Judoo Nath Okost (1). The terms 
of the lease discussed in that case are so very 
similar to those of the lease produced m this 
case that the latter may )>e said to be a re- 
production. The PlauiUif was unabte to I'efei' 
to any ruling which modihed oi* set aside the 
principle of law propounded in this case that 
land used for mining purposes is not land 
coming within the provisions of Kent Law, €md 
therefore within the cognisance of the* Revenue 
Courts* Then the question to be considered ie 
“ does tbe fact tliat the lease is for sUiffaCMS 
rigjits as v^cU help Uie Plaintiff in any way ? ” 

This has also to be answered in the negative 
(tJide Weekly Reporter, Vol. XVIII, page 235, 
and Weekly Reporter, Vol. XI, page 400). The 
rent being indivisible, whatever may be tlie 
other usos to which the land might be put, 
cannot be the subject of a suit under sec, 28 
of Act X of 1859, when we have it that that 
at l^st a portion of the rent (in fact the chief 
poftion) is for the exeiwise of other than agri- 
cultural rights. 

' With these authoritative rulings before me 
it is impossible for me to proceed further with 
the case. I find that this Court has no juris- 
diction to try this suit and the result is that 
it is dismissed* * 

On appeal the Judicial Commisaionet* 
of Chota Nagpore dismissed tbe appeal 
and affirmed the decree of the Deputy 
Collector* 

The Plaintiff' then preferred this second 
appeal. 

The question which was raised in this 
appeal was whether a suit for recovery 
of rent upon a lease for ruining purposes 
and for the purposes of building and 
making roads is cognisable by the Reve- 
nue Court as a suit for recovery of rent 
under Act X of 1859. The'leaae wae m 
follows ; — 

fThia mokurjfiri poUah is «xeeuted to the effect 
following 

Moussoli Murabagh appertaining to PUrgeiui 
(1) I. L. ll. 19 Cal. 489 (1892)? 
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Parrah is our revenue-paying dehottar property ; 
and it is enjoyed and held in possession by us 
To enable you to carry on business in coal and 
other articles as also to construct buildings and 
make roads, etc., we grant you settlement in 
respect of the under ground coal and dhoboot^ 
etc., which are now in existence and will be 
discovered hereafter within the four limits of 
the said village and of Mat Amla and Chand 
Kooli, appertaining thereto, as also of the 
dcmga-patit and jungle lands on the surface, 
at a rent of compi^ny’s rupees 60 fifty .per 
annum. You shall uniformly pay us rtbcord- 
ing to (the stipulated) instalment^t the said 
amount of rent year after year ; and if you 
become defaulter on the expiry of any kist you 
shall pay interest according to law. If you 
make any plea in connection with the mines or 
(your) business f>r the construction of buildings 
and roads, etc., you shall get no remission. By 
making excavations under and constructing 
buildings and roads, etc., on the aforesiad d/inga 
and jungle lands of thcF said mouzah and by 
digging up coal, etc., from under the said lands 
and stacking And carrying them (from one place* 
to another) you shall, with power to make 
transfer from one hand to another, enjoy and 
hold possession, and go on with your business. 
If you require to make excavations or construct 
buildings and roads, etc., on the paddy lands of 
tenants which are left to our Ichas possession 
you shall do so in your own way, and pay us 
rent in respect of the said agricultural lands 
according to the current rate ; and w^e and our 
heirs will receive the same, and all objections 
taken by both parties or their heirs and re- 
presentatives againsl^the same shall be rejected. 
Let it be stated here that the sum of Hs. 8-8 
annas, which we have been receiving as rent 
on account of 4 bighas of land in the said Chand 
Kooli, formerly let out to you, and held in your 
possession, shall remain separate ; and we will 
get and you shall pay the said amount of rent 
year after year. We will not grant settlements 
in respect of the agricultural lands to parties 
other than yourselvae. To the aJ>ove effect we 
grant you this pottak on receipt of the kahvliyatf 
dated the 22nd Agrahayan 1266, twelve hundred 
and sixty five. 


Babu Umahali Muhhtrji for the Ap> 
pell ant. 

Dr, Ranh Behari GhoBe and Bahu 
Dwarha Nath ChaJcravarti for the Re- 
spondents. 

The Judgment of the Court was as 
follows : — 

The only question which arrises in this 
aj)peal is whether the Revenue Court 
liad jurisdiction to entertain the suit that 
was brought for recovery of rent under 
Act X of 1859. 

The lease with which we are concerned 
was a lease for mining purposes and for 
purposes of building, making roads, and 
so forth, the land not being demised for 
agricultural or horticultural purposes. 
Sec. 23, cl. 4, Act X of 1859, speaks of 
‘‘suits for arrears of rent due on account 

of land either kheraji or laleheraj^ or on 

• • 

account of any rights of pasturage, forest 
rights, fi.sherie8, or the like.” The word 
“ land ” as used in this section has been 
construed in various decisions of this 
Court (see, amongst others, Raniganj 
Coal Association v. Judoo Nath Ghost (1)] 
to refer to any land granted for agricul- 
tural or horticultural purposes, and not 
to land granted for purposes such as are 
mentioned in the lease upon which the 
suit is founded. In this view of the 
matter i*t is obvious that the suit could 
not be taken cognizance of under Act 
X of 1859. 

The learned vakil for the Appellant 
has, however, contended that the words 
“or the like” in the section would in- 
clude rights such as those that were 
demised by the lease in question. We 
are, however, unable to accept that view. 

(1) I. L. R. 19 Cal. 489(1892). * 
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Those words must be taken ejusdem generh 
with the right spoken of in the said 
section, and it could hardly be contended 
that the right of taking coal from the 
land demised, and such other rights 
demised, was covered by the words ‘‘or 
the like ” in the section in question. 

The appeal is dismissed with costs, 

S. C. S. Appeal dismissed, 

[CRIMINALREVISIONALJURISDICTION] 

Rev. No. 274 of 1901. 

' In the matter of 
Ghosb, J. Rajani Kanto Pal, 

Taylor, J. Petitioner, 

1901. 

31, May. |The Emperor, Opposite 
Party. 

Penal Code (Act A' f^V of 1860), secs, S5H, 
225 B — Assaulting a pul^lic officer in execu- 
tion of his duties-- Resisting or obstructing 
public officer in discharge of his duties as 
such — Warrant, execution of, by person not 
authorized — Warrant of arrest, issue of, in 
execution of a Civil Court decree— Notifica- 
tion of contents of warrant* if necessary — 
Lawful arrest. 

To make an arrest under a warrant 
issued in execution of a Civil Court decree 
valid it may not be necessary to shew the 
warrant to the person to be arrested, but 
it is the duty of the bailiff to acqu<fint 
the person with the contents of the wafrant 
at the time he arrests him and that h£ *was 
authorized to ari est him, and if the accus- 
ed then wants to see the warrant it would 
be the duty of the bailiff to sh^w it to him. 

When a warrant is not shewn ^ the 
person arrested nor are the contents of the 
warrant notified to him, before or at the 
time of the arrest, there is no lawful 
mrests 


WEEKLY NOTES. 

This was a rule granted against the 
order of one of the Presidency Magistrates 
for the town of Calcutta. 

The facts of the case appear from the 
judgment. 

Mr, J/enderson, with Mr, P, L, Roy 
and Bahu Rally Nath Mittei', for the 
Petitioner. 

Np one appeared to sj^ew cause. 

IJlie JupoMENT OF TBK CouRT was as 
follows 

Guosb, j. — This rule was granted on 
the application of one Rajani Kanto Pal, 
who had been convicted by one of the 
Presidency Magistrates of Calcutta under 
secs. 353 and 225B., I. P. Code. 

1 1^* appears that, in execution of a 
certain decree obtained by one Chadylal 
Agarwala against the Petitioner Rajani 
Kanto Pal, a writ of arrest was issued 
by the High Court against that indivi- 
dual, On the 25th of Novenaber last, 
a bailiff of the Sheriff by name Hurdeo, 
two peons, and a certain person Umesh 
Chandm Acharjee who accompanied them 
for the purpose of identifying the 
Petitioner, Rajani Kanto Pal, went either 
to the house of the accused or to a 
certain shop in which he was then stand- 
ing. And the case for the prosecution 
is that the warrant of arrest was put 
into the hands of the accused by Hurdeo, 
the bailiff, the accused read it and threw 
it away, saying that it was Sunday and, 
therefore, he could not be arrested ; and 
he then tried to*pscape ; the bailiff and 
the two peons thereupon arrested him 
but, immediately afterwards, two other 
persons, namely, Durga Churn Pal, and 
Aswini Coomar Pal came in with a large 
number of people, assaulted (and the 
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Petitioner joined in " the assault) the 
bailiff aud the two peons, and rescued 
him (the Petitioner). 

The Presidency Magistrate has acquit- 
ted Diirga Churn Pal and Aswlni 
Ooomar Pal upon the ground that he 
was not prepared to accept the evidence 
on behalf of the prosecution that these 
two individuals took any part in the 
row that took place ; but he has con> 
victed Bajani Kanto Pal pf offences 
under secs. 363 and 226B., 1. P. Code. 

One ol the grounds set out lu the 
affidavit upon which the Petitioner ob- 
tatned the rule now before us was tbat^ 
while the Petitioner was examining cer- 
tain witnesses in support of his defence, 
the Magistrate stopped his attorney say- 
ing that it was unnecessary to examine 
any other witness and he also stopped 
the address that was being made by the 
said attorney ; that the Magistrate then 
called nppn the attorney for the prose- 
cution to say what he had to say ; and 
that so soon as he hnished his address, 
the Magistrate delivered his order acquit- 
ting Purga Churn Pal aud Aswini 
Coomar Pal and convicting Eajani Kanto 
Pal. This portion ol the affidavit has 
not been eoatcadicted by any counter- 
statement on the other side. In this 
oircumstanee there are but two courses 
left open to us, either to send back the 
case for a fresh trial, tlie Magistrate who 
held the trial having since retired on 
pension or to examine the evkienoe as it 
is upoti the record, and to see whether 
any of the two offences of which the 
Petitioner has been conviv;ted has been 
satUfactorily made out against him. 

We have examined the evidence and 
it seetBs to m that It ts etttemdy doubt- 


ful whether the warrant was 

''"i 

at all shown to the accused before he 
was arrested, or any attempt was made 
to arrest him. No doubt, the bailiff 
Hurdeo and- the two peons who accom- 
panied him say in their examination-in- 
chief that the warrant of arrest was 
actually placed in the hands of the 
rjgkccused, who read it and then threw it 
away, saying that it was Sunday and, 
therefore, he could not be lawfully arrest- 
ed. But a|>{>n the cross-examination of 
Saligram, one of the two peons, we find 
that no such thing could have really 
happened. With reference to this matter 
he says as follov.’s‘: — 

‘‘ 1 saw the first Defendant at the 
threshold of the shop. His back was 
towards the street. He was speaking to 
4 or 5 people in the shop. The first 
Defendant was arrested immediately after 
our arrival. There was no conversation 
after he was arrested. The first Defend- 
ant ran away into the shop.’^ 

This seems also to be borne out to 
some extent by the evidence of another 
witness for the prosecution, Baijnatb. 
He says; “Defendant No. 1 was ex- 
amining a mechanic. The first Defendant 
was arrested 2 or 3 minutes after our 
arrival. When liand was laid on him, 
the ficst Defendant was still in the same 
place.” 

The question thereupon arises if tl^e 
warrant of arrest was not shown to 
accused, or if the contents of the wart^t 
were not notified to the accused, oou^ 
there be a lawful arrest ? It may be 
that the story as to the putting Ihe 
warrant into the hands of the aoeueed 
is untrue, but it may also be thu* tfcc 
contents of the warrant were notified 
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There is however no suggestion on behalf Chttm Olhii^at Pal 

oh the {iftiteeation, Hiat this was so ; no tlMit ovidenee jDMld not be ao 0 e| 

doubt, there is a witness called by the m tmOf as stiewlH that Durga CN 

defence who, it may be said, sit|f^rjj|||i'* and ^wini took pArt in rescuing th^ 
to some extent thiw theory, namel^, that Petimner, or a||||||dting the bailiff and 

the eontents of the warrant Were notified the peons, it seem^ to me it wojj^ld h& 

to him ; but on referring to the ovidennil'^^ rather risky to accept that portion 'nl 
of that witness we find that it ^ae not the evidence which goes to implicate 

the bailiff nor either of the tu^o peonrf^ tfeo Petitioner as the peipsou who on being 


who accompanied Inm who is said to 
have done '•so. What he saj^s is this 
that the identifier or rather the person 
who is said to have accompanied the 
bailiff to identify tlie accused, went into 
the- shop while the haUirf and the two 
peons were in the street, and that man 
told the accused that a warrant was out 
against him, and that thereupon the 
accused said that ho could not be arrested 
on a Sunday. But tliat^ ift a different 
•story from that Of the prosecution , and 
as I have already said it is no way 
suggested on behalf of the prosecution 
that the contents of the warrant were 
notified to the accused • but that the 
warrant itself was placed in his hands 
and he read it. With reference to this 
matter, we find it stated by one of the 
witnesses for the defence, who is an 
attorney of this Court, that some little 
time after this event had taken places he 
had a talk with the bailiff Tlurdoo, and 
the latter told him that he could* not 
show the accused the warrant because 
no time vras given to him to do so. If 
that statement is correc^ it falsifies 
entirely the story of the prosecution. 
Then again the Magistrate has held that 
he is unable to accept the evidence 
for tbs prosecution so far as that evi- 
dence sought to implicate tlie Defend- 
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arrested, after the warrant was shbWu 
to him, ttled to escape, and while he was 
beihg rescued by the other two persons, 
he assaulted the bailiff and his peons. 
It may be that in order to make the 
arrest valid it wAa not necessary to 
show the wamiftt ; but 
was tlm duty 
acquaint the Petition" 
tents of the warj 
arrested him, and 
to armst him and i( tlm l>tCNSU||i|| then 
wanted to see the warrant be 

the duty of the bailiff to "slfow it to 
him. But iu the present case, as I have 
already said, the evidence as to the war- 
rant being placed iu the hands of the 
Petitioner or the couteuts of tlie warrant 
being notified to him by the liailiff uJiio 
had been authori/od by the Sheriff to 
make the arrest, being *roiy unsatisfac- 
tory, it would not bo right and proper 
to convict the Petitioner of either of the 
two offences of which he has been found 
guilty. It will be observed upon the evi- 
dence of Babii Gaucbh Ch under Chiindor, 
then the Deputy Sheriff, so far as one oi 
the peons is concerned namely, Saligram, 
wla>, it seemi^ was lathev severely assault- 
ed by somebody or other in the crowd 
that he was not anthori?:ed to execute 
the warrant ; so that we may take i 
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that the only person who was authorized 
to execute tlie warrant was JUurdeo, but 
it is not satisfactorily proved that he 
showed the warrant to the Petitioner or 
notified the contents thereof to him, before 
or at the time of arrest, so that there 
was nojawfnl arrest. 

In Ihis view of the matter it is not 
necessary to order a new trial. The 
result is that the conviction and sentence 
will be set aside. 

TatlorJ J. — I agree in thinlTing that 
upon the evidence a valid arrest by the 
bailiff has not been established and T also 

agree in the order passed. 

JRnIe raadf ahmhile : 

H. P. 0. Ctmviclimi amde, 

[CIVIL APPELLATE JURISDIOTlCiST.] 

Appeal from Original Decree 

No. 225 OF 1899 . 

Ismail Khan Mahomed, 
Plaintiff, Appellant, 

V, 

L. P. D. J^ROUGt^TO^% 
Defendant, Kesponc^ent. 

Landlord and temani — Ejectment —-Origin 
of tenancy — Vermarienf tenamy — Presump- 
tion as to permanent character of tenancy — 
Estoppel — A cqniescen ce — Compensation— Con- 
fusion of houndarifs. 

Where tenancies were created hy kabu- 
liyats or pottas which did not contain any 
v)ords oj inheritance and which limited 
the tenants right to the term of the land- 
lord's possession who happened, to he a 
mutwalli and there was no recognition 
of the incidents of r^d leases in the 
grant of new leches to new tmants, excipt 
payments of rents at unvaried rates fot a 
very long period and the holdings having 
been the subject of several tranters 0>nd 


th£ land having been altvays let ovf hy the 
mutwalli in ijara : 

Held — Thai these facts are not sufficient 
to warrant the inference that the tenancy 
was^ when first created^ intended to he per- 
manent^ or was subsequently hy agreement.^ 
converted into a permanent one^ and that 
any presumption arising from long pos.ws- 
sion is neqatived 'ichere the origin of the 
iSrnanry is I'vnirn. 

Caspersz V . Kedar Nath Sarradht- 
KARJ (2), Durga Mohan Das v. Rakhal 
Chunder Uai (5) distinguished. 

Jn order to raise an estoppel against the 
landlord, it must he shoim that the land- 
lord had purposely ^allowed, or encouraged 
the tenant to build knoudng that the tenant 
was huildina on the mi.^tah”n notion that 
he had rights beyond those of a mere tenant 
from year to year. 

Where oudftg %U> the ii*>gligenve of the 
tenant, the land demised becomes con found- 
ed with other lands, the tenant, unless he 
can ascertain the former, is hound to inake 
good to the landlord the quantity of the 
land to ivhich th, latter is entitled. 

This was an appeal against the judg- 
ment and decree of Babii Karuna Das 
Bose, SuboiTlinate Judge, First Court, 
24-Pergunnahs, dated the 12th Juno 1899, 
dismissing the Plaintiff’s suit. 

The ^facts of the case are shortly as 
follows : — 

Tli^ Plaintiff instituted this suit as the 
ijardar under the mutwalli of the Hooghly 
Imamhara for ejectment of the Defend- 
ant from certain plots of land measuring 
about 10 bighas situate in Kidderpore 
in the suburbs of Calcutta and for 
possession thereof and for certain other 
reliefs, on the allegation th^t the Do- 
(2) r>V. W. M. cclxxix, post (Wl). 

(9) r> c. w. N. aoi omh 


Bampinj, J. 
Gupta, J, ^ 
1901. 

30, August. 
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fendanfc was a tenant-at-will under *the 
Plaintiff and that the tenancy had been 
determined by a pj'oper notice to quit. 
The Defendant, as the representative 
of the tenant, Nawab Khas Mahal, in 
hie^ written statement maintained that 
Nawab Khas Mahal had permanent 
interests in the lauds and denied the 

right of the Plaintiff to eject him. The 

• * 

history of the various plots comprising 
the lands in suit is fully detailed in the 
judgment of the Court, d’hc Plaintiff 
produced several kabidlyaU executed by 
the tenants vvhuse rights Nawab Khas 
Mahal had i)archased and which showed 
the terms upon which ‘the tenancies were 
created. One of such kabiUiyats is given 
below : 

To the Higli in dignity, 

Moulvi 8vku Keuamut Ali Sahib, 

Mutivalli of the at Uooyhly. 

TliifS Labulujat ia executed by Meru Miatri to 
die following elVect : — 

Within perguiiuah kLuumi Maguru, uiuuzah 
Soiiui; and ill the Mahlul of the late Nauda 
ItstiiwalUi there lies in the share of Gohiiii' 
llyder, won of llie Haul Nauda Intriwala, 14.^ 
cottahis of L'hcrttji Jaiid bearing a jmuma, of 1 
rupee 11 aiiiiuH 4 pien and 2 karan, of which the 
amhi and avlad were purchased hy me, under an 
lata fa (Deed of JtelinquiHhmeut), Bigued by the 
aforesaid Durji and a petition jiigne.tl )jy me on 
the 2ist Bhadra of the eurreut year ; and in the 
Mahlul of the aforenaid Nauda istriwala there 
lioB 2i cottaliB of Ichd'ifjl land, tlie «hare of the 
Baid Golam ifyder bearing a jumuta of» 1 aiina-j 
and lb piC‘‘i the anda and aolad (whereof) was 
purchased by me under an istafa signed by the 
said Golam Kadci*, dated the 27th Srabun 1247, 
and a petition signed by me and bearing date 
and year, a» above ; and in the Mahlul of Seraj 
Khansamali there lies 1 bigha of hhtraj laud 
bearing a f rupee and 4 annas the 

arnla and aolad (whereof) were purchased by mo 
from Sheik Slieraj Khansama under an iatafa 
signed Hy the said Khansama and dated the 2ud 
Chaitra 1247, B. S., and a i;) 0 titiou signed by me 
on tile same date and ycai’ ; all these lauds make 
a total of 1 bigha and 17 eottahs oi lands ;x)f 


which 1 take a lease potta at an annual* jumvia 
of Hs. a-4 three rupees and four annas. I shall 
pay the rent, year hy year uecurdiDg to instal'*' 
meuts, into your sircar (office), and shall keep 
ill tact the bouudarioH ol the said lands. I shall 
not be competent to make objection, on the 
ground of the lands being found less on measure- 
ment or of the same being taken up by roada 
ur oil any other ground wliatcver. Xf on any 
uieHsurcmciit made by the sircar^ tlio lauds be 
found to be in excetss, I shall pay proportionate 
rent for the same. If in future, the rate is 
enlianyeil in this mahal, I sliall fiay separate rent 
for tlio same. And I .shall not be competent 
to erect ued^ structures (tmand) on the lauds in 
«mcdtiun without your permission. To this effect 
after obtaining a polla for the period of your 
possession I execute this habidlyat. 

The Plaintiff 's suit was dismissed by 
the Court below which held that the De- 
feiidaut had a permanent right in the 
land{^. From this decision the Plaintiff' 
appealed to the High Court. 

» The Adiocate-General {Mr. J, 1\ Wood- 
roffe) with him Dv. Asittosh Mookerjee 
and JJfihu CUaru Chunder (rhose for the 
Appellant. — Thi.s is a suit for^ ejectment 
of the Defendant from a piece of land, 
measaring 9 bighas 19^ cottalis, situate in 
Garden Reach in the suburbs of Calcutta, 
This laud forms p.art of an area of 
13 bighas formerly occupied by Nawab 
Klias Mahal whose representative the 
Defemlaut is. The land in suit consists 
of live holdings and, save with respect 
to one holding consisting of a compara- 
tively small area, the origin of the tenancy 
with respect to those holdings is known 
inasmuch we have the kahidiyats or the 
pottas. We say that tlie land was 
not let out on*.a pcnaaneiit lease and 

that in a case of this kind, where the 

• . • 

^origin of the tenancy is known, the 

inferences that would otherwise arise 
from long ]3ossession are entirely nega- 
tived and that thbre has been no ae« 
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of tlie landlord. It is true that there 
arc several buildings on the laud, but 
as is evident from the kahuliyaU which 
have been produced those buildings were 
erected in defiance of the express injunc- 
tions of the landlord. On the question 
of ac(|uiescence, see Beni Ram v. Kun- 
dan Lall (6), Ramsden v. Dyson (10), 
Jiii/mo/mn Falhnjee {b)^ De Busschv v. 
Alt (11), Wilvwtt V. Barber La 

JJauf/ne v. La Banque (13), Kunkammed v. 
JSfarayan (14), ^ 

Tlic lands in the present suit have 
always been let out in yara^ and that 
is a circumstance which has to. be taken 
into consideration. See the case of 
Kriihna Kishore v. Mir Mahomed^ (4). 
Wo tendered in tlio lower Court \he 
several ijara kabuliyats showing that the 
mahal has, except on a few isolated oc- 
casions, been always let out in ijara^ but 
the lower Court would not admit them in 
evidence, * 1 submit they are admissible 
in evidence. 

The lands in the present suit consist of 
five holdings and ever since the purchase 
of the holdings by the Nawab Khas Mehal, 
she has paid rents for the lands in the 
names of" the old tenants and there has 
never been any* mutation of names. It 
is also noticeable that in the kaltdiyaU 
the words occur and these words 

have been held to constitute a tenancy 

(4) 3 C. W. N. 255 (1890). 

(5) I. L. R. 22 Bum. 1 (189G): 

(6) 3 C. W. N. 502 : s, c. I. L. IL 
21 All. 496; L R. 26 I. A. 58 
(1899). 

(10) L. R. l‘H. L. 129 (1866). 

(11) L. H. 8 Oh. D. 289 (1877). 

(12) L. U. 15 Ch. D. 96 (1880). 

(13) L. R. 13 App. Cas. Ill, 118 (1887). 

(14) 1. L. U. 12 Mad, 820 (1888). 


which is certain for the p^iod of one 
year and which will continue beyond that 
period until it is properly put an end 
to by either party. See Bamkoomar .v. 
Brojohurree ( 15). In this case the teuanoy 
has been properly determined by a •six 
months* notice to quit. This case is 
on all fours with the case of Ismail Khan 
V. Joy goon (1). 

Mr. Pugh (with him Dr. Rash Behary 
Ghose^ Babus Jogesh Chunder Dey and 
Bhogohan Chunder Mookerge^ for the 
Respondent. — The Appellant is trying to 
evict the Defendant from lands which 
have been the subject of numerous 
transfers extendiilg over a very long 
period. The holdings have all along been 
treated as hereditary and permanent. 
If the conduct of the jiai’ties be examin- 
ed, you cannot resist the conclusion 
that till now no body has thought of 
evicting the tenants from these lands. 
In this case, therefore, it is especially ne- 
. cessiiry tu scrutinise the documentary 
evidence carefully. We have documents 
going back very near to the time of the 
Pei rnanent Settlement. There have been 
numerous transfers and successions— son 
Buceecding father and so on. 

[(.lUPTA, J. — How does the tr^n^fct- 
ability altcct the permanency of tbo leaise 1 
TheVe may be transfers of yearly leases.] 
1 say that transfers arc evidence of per- 
manency. Rach case must be judged by 
its own facts and the case of Ismail Mh^n 
V. Joy goon (1) is no authority in rfavour 
-of the other, side. I rely on Dhunput 
Singy. Gooman Sing Ram 

(1) 4 C. W. N. 210 : s. c. 27 Cal m 
(1900). ^ 

(15) 10 W. ,». 410 (186j8). 

(16) 9 W. B.r<P* C.) 7 ; c. MM: it A* 

,, 480 11867). 
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V. Jogesh (17), Ca&pm'sz v. Kedav (2), 
J}urga v. Rakhal (3). 

I -am able ,to show a long chain of title, 
payments of rents for a very long period 
at unvarying amounts, and recognition of 
transfers by the landlord. In a case of 
this nature the presumption is very 
strong that the holdings are permanent. 
See the cases Juhooree Lall v. Dear 
LekhroQ v. Kunhya (19), Gopal v. ' Teluck^ 
(20), Su.iio%'arr%n v. Mohuh Chunder (21), 
Ram Ranjan v. Ram Narain (22). Fur- 
ther, I say that the Plaintiff is not entitled, 
to maintain the action. He is a lessee 
from the muixvMi of the Hooghly Imam- 
b^^ra. The miUwalli cannpt grant a lease 
of the present character under the Maho- 
medan law. The property being ivaqf, 

I question the right of the landlord 
the ijara lease to the Plain- 
tiff on the strengtil Si which he is 
suing. The landlord in the present case 
is a mutwalli and under the Mahoinedau 
law he cannot grant any lease for more 
than three years. The Plain tiff ^s lease 
is for a period of ten years with option 
of renewal for a further period of twenty 
years. See Wilson’s Digest of Auglo- 
Mahomedan Law, p. 290 ; Bailie, p. 596 ; 

Yol. I, p. 379 ; Shama Charn 
MQy V. Abdul (23). 

The AdvocatC’General in reply. • 

I say that the property is not 
It is only an accident that the manager 

• 

(2) 5 C. \V. N. cclx&ix, 868 poit (1901). 

(8) 5 C. W. N. 801 (190y. 

(17) 12 B. L. B. 229 (1873). 

(18) 23 W. R. 390 (1875). 

(ID) I.L. R. aCfJ. 210 (1877). 

(20) 10 H I. A. 183, 191 (1866). 

(21) 12 M. I. A. 268, 268 (1868). 

L. R. 22 Cal. 533 (1894). 

(23) 3 C. W, N. 158 (I'SOS). ^ 


of the mahal is a muttfialU* The mdbal 
is always spoken as khwt'ij towUut, 
outside the endowment. It is no patt 
of the waqf property. The iPlaintiff^s 
lease is perfectly valid. The oases cited 
by the other side have no applioation as 
the origin of the tenancy in those oases 
was not known. On the question whether 
the land could not be identihed as 
there jivas a confusion *of boundaries by 
the, tenant, see the notes to Wake v. 
Conyers (24), Kkeniamayi v. Shwdiee (8), 
Dugappa v. Vidhia (9). The Appellant 
is entitled to succeed in the present action. 

The Judgment op t^b Covet was as 
follows : — 

Rampini, J. — This is a fii’st appeal from 
a decision of the Subordinate Judge pf 
the 24^Pergunuabs passed in a suit for 
ejectment brought by the Plaintiff, Ismail 
Khan, against the Admiuistriator-General 
of Bengal. The Plaintiff is a lessee 
under the mutwalli of the •Hooghly 
Imambara. The Defendant is sued as 
the representative of the estate of Nawab 
Khas Mahal, a Begum of the ex*King 
of Oudb, who died in 1894. The land 
from which the Plaintiff seeks to eject 
the Defendant comprises an area of 9 
bigbas 19^ cottabs. It ferms part of an 
area of 13 bigUas formerly oceppied by 
the Nawab Khas Mahal. Jt admittedly 
appertains to estate No. 92 of the 
Hooghly imambara. It is, however, 
situated at Garden Reach in the siibmrbs 
of Calcutta and within municipal limits. 
There is a two storied building on the 
laud and some smaller baildings used 
out-offices, etc. 

{Bi 9 W..R.94 (1838). 

(9) I.L. R.6Mikcl.263,(lS!&2). 

(24) IW.&T. 'L C. 175. 
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The Plaintiff seeks to eject the Difend- 
ant on the ground that the land was let 
merely on temporary leases ; while the 
suit is resisted on the ground that the 
land was let on permanent leases, that it 
has been in the possession of the Defend- 
ant and the predecessors of Khas Mahal 
for a very long period of time, that the 
Defendant has with the acquiescence of 
the Plaintiff’s le&sor laid out largp 'sums 
of money in the erection of permg^ient 
buildings on the land and that accordingly 
the Plaintiff is not entitled to evict the 
Defendant. 

The Subordinate Judge has found in 
favour of the Defendant and has dis- 
missed the suit. The Plaintiff now 
appeals, and traverses all the ffndings 
of the Subordinatfi Judge both, fact 
and of law. On his behalf it has bepn 
urged (1) that the land was never let on 
permanent but on temporary leases ; (2) 
that the Defendant and his predecessors 
have not been in possession of the land for 
a long period of time ; and (3) that there 
has been no standing by or acquiescence 
on the part of the mtUwalU of ** the 
Hooghly Imambara to the erection of 
permanent buildings on the land. 

The first two contentions relate to 
questions of ‘fact. The last raises a 
mixed question of law and fact, which 
can only be decided after the facts of the 
case have been ascertained. AVe will 
therefore first consider the first two ques- 
tions together and then discuss the #urd. 

Now, as to the facta^of the case, it is 
admitted that the Defendant does not 

c ^ * 

hold thie land under any lease. The 
Begum Khas Mahal has purchased on 
different dates the rights of the former 
tenants of the land, who held it not as 


one plot, but as 5 small plots, and ever 
since her purchases of the former tenants’ 
rights, she has paid rent for the land in 
their names and has never been recog- 
nised by the Plaintiff or his lessor as the 
tenant of the land. 

The history of the five plots of land 
purchased by the Nawab Khas Mahal is 
. very complicated. We must go into the 
details of each plot separately. 

The first plot is a plot of 13 cottahs 10 
chittaks of land, called, by the learned 
counsel for the Appellant, Sarnamayi’s 
plot ; for this plot, a dotvl potta Ex. A52, 
dated 10th December 18G2, has been 
produced by the Defendant, which seems 
a perfectly genuine document. It is 
signed by the itmtioallL and recites that 
on a consideration of the petition of 
Sarnamayi and an istafa (a notice of re- 
linquishment) from Madan Mochi and 
others (heirs of Ram Lochan Mochi) a 
potta is granted to Sarnamayi of 13| 
cottahs of laud at a rental of Rs. 1-3-9 
“ limited to ilie term of the mutwallUe 
incumbetwyf It is to be noted that the 
htafa referred to in this potta has not 
been produced. This potta is followed 
up by Exhs. A12 and A13, the latter of 
which is a deed of sale by Sarnamayi 
in favour of Nawab Khas Mahal, of the 

t 

13^ dtottahs of land, and the former an 
istafu by Sarnamayi in favour of Khas 
Mahal for the same land, and dated the 
,30th April 1865. The Plaintiff objects 
to all the deeds produced by the Defendb* 
aiit as not»xjomiug from proper custody, 
and it must be said that there is no ^ 
very definite evidence showing how each 
particular deed came into the posseeision 
of the present Defendant. the* 

istafa of the 30th April ISfiS, is 
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ly objected to on the ground that it is 
addressed to the muiimlli and must, if 
genuide, have been retained by him, If 
delivered to him, as it should have been, 
it is unexplained how it is now produced 
by the Defendant. There appears to us 
to be great force in this latter argument, 
and we think it cannot be gainsaid that 
if this utafa is properly produced from 
the custody of the Defendant, then there ' 
is nothing to show that it was ever deli- 
vered to, or seen by the Plaintiff’s lessor, 
the miitwalli, and so cannot bind him. 
The question is of much importance, be- 
cause the rent of Its. 1-3-0 is described 
in the isinfa as the nunual mohirari rent 
of the land, and if it cbnkl he sliown 
that the mniimlH had ever received it, 
it might be held to be evidence of know- 
ledge on his part of the claim of the 
Defendant that the land held on a 
mohurari tenure. In the deed of sale 
of the 25th April 1865 the land is des- 
cribed as being possessed under heredi- 
tary potta. But this is certainly a deed 
that does not bind the mutwalli ; as he 
is not responsible for any recital made 
in a deed to which he is not a party. If 
the title of the Defendant to plot No. 1 
rested on the 3 documents alone, it is clear 
the case of the Defendant must fail, 
for the dowlpoita A52 certainly dges 
not convey a permanent interest m the 
land, but only a temporary one, limited 
to the time of th6 executant’s incumbency 
and that only was granted in favour of. 
Sarnamayi, who is no longer in occupa- 
tion. The mention in tliis ^otta of an 
istafa by Madan Mohan Mochi and the 
imf^ A12 produced by the Defendant 
ah<iw that the land cannot be transfer- 
fibl^ without the the landlord, 


the mutioalli. It may be added that in 
the 4 rent receipts for this plot produced 
by the Defendant the name of the tenant 
is entered as Sarnamayi This shows 
that Exhs. Al2 and A13 can never have 
been shown to, or, at all events, never 
acted on by the landlord. 

The Defendant, however, attempts to 
carry the history of this plot No. 1 
much further back, anckfor this purpose 
has produced some documents purporting 
to be of lAuch earlier date. The first 
of these is a marked F5, for 14 

cottahs of land in favour of one Safi Mistrl 
at a rental of lls. 1-4 0 'per annum. 
This purports to bear date the 11 th 
Ashwin 1115. This is said to be an 
error for 1195 which would correspond 
with*the year 1788.* No reliance can,, 
however, in our opinion, be , placed on 
tills document, as it appears to us not to 
be genuine. It is apparently recently 
written on old paper. Moreover, it 
purports to be a copy certifidtl to be. 
correct by some unknown person named 
Hossein sheristadar, and the boundaries 
given in it are so vague that it cannot 
be connected with certainty with Sarna- 
mayi’s plot, now in the Defendant’s posses- 
sion. Then this potta^ or rather copy 
of a potta^ is followed gp by A45, a 
deed of sale, dated 20bh Baisakh 1220 
(or 1813), purporting to be executed by 
Safi Mistri in favour of Hafizulla ; A46, an 
iHafa of the same date by Safi Mistri in 
favour of Hafizulla; ^\.poUa^ Ex. F., dated 
21st Baisakh 1220, in favour of Hafizulla ; 
A44, a deed of sale* dated 1235 or 1828, 
by 4he heirs ^of Hafizulla in favour of 
Ram Lochan, Golak Das and Ram Kishore 
Mochi of 13 cottahs out of the 14 cottahs 
purchased by HafiriUllfi, ; A47, apparently 
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similar de^ of sala bearing tho same 
diftte and of the same land in favour of 
Mobesh Chandra Ohowdhuri ; * Ex. F3, 
a dotffl potta for 13 cottahs of land at a 
rent of Bs. 1-2-10, in favour of Ram 
Loohan Das ; A53, a conveyance, dated 4th 
Assar 1257 (or 1850) by Golak Das and 
Nilmoney Das Mochi in favour of Bam 
Locham Mochi transferring to him their 
shares in the 1^ cottahs of land ; A^3, 
an istafa of the same date ; A54, aA e/crar 
of the same year by ISTilmcftiej D^s in 
favour of Bam Lochau Das, relating to 
the occupation of a house on the laud ; 
A51,, a mortgage, dated 1265 or 1858, by 
Nobin Das Mochi in favour of Nazim 
Koyal of 13 cottahs of land; A48, a deed 
of sale, dated 19th Bhadra 1266 or 1859, 
by Madan Mohan M^ohi, Nabiii ChVidra 
Mochi and Sreemiitti Khenia Sundari 
Daaai in favour of Sarnamayi of tiie P3 
cottahs of land with the one-storied build- 
ing standing on it ; and A49, an istafa 
pf the same year relinquishing the land 
in favour of Sarnamayi. The deed of 
sale, A48, is no doubt a perfectly genuine 
deed, and the istafa A49 may be *i£o also ; 
but if so, as it is produced by the De- 
fendant, it cau‘ never have been shown 
to the landlord. The documents A51 
A53, A54 may be genuine, but they in 
no way bind the Plaintiff or his lessor. 
A43 may also be genuine, but if so, 
it was never shown to the landlord, and 
never acted on, inasmuch as, first, it is now 
produced'by the Defendant, and, secondly^ 
it appears from A 49, that the mutation* 
prayed for by A43 never took place. 
But the others of these earlier documentijsi 
we have no hesitation in rejecting, as 
spurious. They are of the same deih 
orlption as Ex,»F5,^dn which, a» we have 
already explained, we can fdace no 


liauce. The document A47 is now 
nothing but a few shreds of paper . per- 
fectly undecipherable, and further it does 
not appear why there should be* two 
deeds of sale of the same date for the 
same land. 

The history of the next plot, designat- 
ed by the learned counsel for the Appel- 
lant as Hasseirs plot, is even more 
^**com plicated. It is a plot of 5 bighas 13 
cottahs, the rent of which is said to be 
Ks. 10-9-6, The Plaintiff produces a 
kahxdiyat for this plot, l^x. 21, dated 
5th August 1846, executed by Mr. N. P. 
Hassell in favour of the muiwalli oi the 
Hooglily Imambara. It recites that the 

c 

executant takes settlement of 5 bighas 
13 cottahs of an annual junuma of Bs, 
10-9-6. According to the kahxiliyat this 
land was formerly held by Motiram 
Dhobi, who sold it *10 Mr. James Green 
wlib sold it to Mr. Hassell with “fixtures 
and structures {amla o aolat) as per deed 
of relinquishment dated 2nd December 
1845. The Defendant produces the cor- 
responding poiia A6, bearing the same 
date, but the deed of relinquishment^ 
referred tb in the kabuliyat ia not forth- 
coming, which is significant because, in 
ihi8> instance, mutation of immes did^ take' 
place, and Hassell’s name was entered 
on the landlord’s^ register. The' pottu*, 
A6 is in similar terme to the poita A52 
for 6 plot No. ]. It limits the rights 
of the lessee to the time of the graiitor’s^ 
fncumtoency. The retxt is to be prid 
year by year. Then there is a 
atice A2 by MasSell to Messrs* Geot^'^ 
and John Allkrdice, coach buildere iii^ 
Calcutta, dated 14th Fehrm^r^/ IBM,, 
which purports to convey an ^tata 
fee simple in 6 Wghas 16 b 

the 6 bighas 13 cottahs bought fri t 
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Green plus 1 bigha 3 cottahs of lakheraj 
land which latter plot is no part of the 
subject-matter of this suit. The Allar- 
dioes sold to Nawab Khas Mahal on the 
19th April 1860 by a deed, Rx. 24, 
executed in Scotland and purporting to 
convey the 6 bighas 16 cottahs in per- 
petuity. But Nawab Kluis Mahal never 
got her name registered as tenant. The 4 
rent receipts x^i'oduced with regard to this 
plot arc all in the name of the old tenant 
Hassell. The potta A6 for this plot 
clearly conveys only a limited interest 
in the land, and there is nothing to show 
cognizance on the part of landlord of 
the terms of Hassell’s conveyance to the 
Allardices or of the Allardices’ conveyance 
to Khas Mahal. For this plot too, the 
Defendant produces earlier documents. 
1'he plot of o bighas 1 3 cottahs is said 
to be made \ip of I plots, • 

Thus : — 

Motirain Dhobi’s land 0 1 2 0 
Dharnidas’s land 0 GO 

Nachim Mandal’s land 1 0 0 

Sarup Khansamali’s land 3 15 0 

5 13 0 

In support of the Defendant’s claim 
to long possession of this plot are pro- 
duced A33, a deed of sale of 1 2 cottahs, 
dated 1793; Ex. FI, a lease, dated 1227 
(or 1820), in favour of Motiram Dhobi ^of 
12 cottahs of land ; A29, a Jcobala of the 
samo year conveying these 12 cottahs to 
Motiram Dhobi ; A23, a Jcohala dated tho^ 
10th July 1838 of the same 12 cottahs 
of land to Mr, James Greon; A24, a 
notice of relinquishment of the same 
date by Motiram Dhobi in favour of Mr. 
Green ; and A26, a conveyance of 5 bighas 
1 cottah plus 12 cottahs of land, dated 
2nd December 1846, iii* favour of Mr. 


Hassell. Then there arc tivo deeds of 
sale by Sheikh Ashraf in favour of Nil- 
money Pal, dated 25th Bhadra 1203 or 
17th September 1796, the former of 
I bigha 3 cottahs of land (which does not 
appear to have any connection with the 
land in dispute) and of 6 cottahs of land 
which may be the 3rd part of this plot 
No. 2. Then there is A28, by which 
‘ Niliiif^ney Pal conveys 1 bigha 3 cottahs of 
land to Koshub Chandia Poddar and 
A 27 by wftich he conve 3 ’S 6 cottahs to 
the 'same transferee. Then we have a 
dowl poita F2, dated the 3rd March 
1837, granting to Mr. Green a lease of G 
cottahs which were formerly in the holding 
of Keshub Chandra Poddar. 

The, next document A3G is a deed of 
sale by Samp IChaiisaftuili to Hafi/uilla of 
3 ^ bighas J I cottahs of land which is 
followed by yV18, a deed of sale datcxl 
23rd Baisakh 123G or Gth May 1829 of 
1 bigha 15 cottahs of land by the heirs 
of Hafizulla in favour of Mr. Green. 
Finally, we have a dowl potta F4 pur- 
porting ,10 be a lease, dated 2Gth Baisakh 
123G, by the gomasta of the zemindar 
in favour of Mr. Green of 3 bighas 15 
cottahs of land formerly held by Hafizulla 
and of one bigha of land, formerly the 
holding of Nachim Manrfal at a total 
rental of Ba. 8-8-0. 

Now of these deeds, Exhs, 21, 24, AG 
A2 and A18 are doubtless perfectly ge- 
nuine deeds, but they are either in favour 
of the Plaintiffs case or they prove noth- 
ing against him. •^Tho remaining deeds 
produced in connection with this plot are 
private deeds,* which in no way bind 
the landlord and many of which are 
either of doubtful aiitheuti<?ity or are 
palpable forgeries, ‘ Ib the former 
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may be placed F4 and in tlio latter, 
the so-called pottas FI; F2 and the deeds 
A33; A34 and A 35. In particular, the 
last-mentioned document is most clearly 
spurious. It is newly written on old 
paper. The ink has sunk into the arti- 
ficially softened paper and in particular 
in writing the word “monzah*’ on it, the 
ink has spread over the paper. 

Hie next two plots Nos. 3 and,!* are 
called Meru Mistri’s two plots, J:he forjnev 
of I bigha 17 cotlahs hold at a rental ol 
Rs. 3-4 and the latter of 2 bighas i) cot tabs 
and 10 chittaks, the rent of which was 
Rs. 2 15-2. Mern Mistri’s potl<t for tlic 
3rd plot is Gi, dated loth Soptemher 
1842. It limits the rights of the tenant 
to tlio time of the mutwaUis inoumkency 
and prohibits his cicciing any new baiid- 
ings on the land. Kx. 22 is the oorre- 
sjwnding MbuUyat executed by Meru 
Afisiri, in which Meru Mistri expressly 
admits that the lease is only for the 
period of the grantor’s posstmion and 
agrees to pay enhanced rent, if the rate 
is enhanced in the mahal. The l^efend* 
ant produces A3 and A4, two deeds -of 
the 19th July 1840 and 8th July 1840 
relating to 14J cottahs of land then ac- 
quired by Meru Afislii ; A8, a mortgage 
deed dated 1864 of 17^ cottahs of land ; 
Kx. A25, a deed of sale by Sheraj Khan- 
sanmli in favour of Mern Mistri for 1 
bigha of land which is dated 2nd Chait 
1247 or 14th Marcdi 1841 ; A37, a <leed 
for the same quantity of land executed 
by Meru Afistri in favour of Snbjan Bibi,. 
and dated 11th Aiighran 1262 or 1855: 

t u 

and ASS, a similar deed dated 25th Sraban 
1265 or 0th August 1858 in favour of 
Meftera. G. and J. AHardioe. Ex. 24 
dtjtd executed in Sqetiaiid) 


the purchase by Khas Mahal on the 
19th April 18G0 of i bigha from the 
Allardiees at a rental of Rs. 1-4' while 
A15, daterl tlie 7th June 1867, shows the 
purchase by Klias Mahal of the 16 
cottahs 14 chittaks out of the remaining 
17 cottahs of the plot from the heirs 
of Aleru Alii>tri. A 14 is an hiafii by 
the heirs of jMeni Mistri, for this 15 
^cottalis 14 cluttaks of land which how^ 
ever Fimns nc'ver to have been ac/tcxl on. 
1'h<'rn MPcms to be no ground for impugn- 
ii'.g jhe g( nninonosx of -.ny of these deeds. 
The fiiita (ill does not sho'w the grant 
of any permanent interest. It is true 
that in a Pensiap cikI or.se m out, containing 
a j)reois of the contents of the deed' 
written at the top of it, Gobnn Haider’s 
liA ent'ahs of land are dcscribcxl as his 
])at/.u*nal hiouraRi juntma^ and Ghulara 
Kaclir’s 2^ cottflhs described as his 
jniternal viourai^i jnmm'ty but these w^ords 
do not ooour in the o})crative pait of the 
lease, which is in Bengali, nor yet in the 
corresponding Ex. 22. But if 

these words Ijo held to prove that 17-2- 
cottuhs of the 3i;d plot were originally 
let on a liereditary lease, this lease and 
Jeabuliyat show that tliese 1 7^- cottahs were 
relinquished in favour of the landlord and 
a fresh lease for 1 bigha 1 7- cottahs was 
granted to Meru Alistri on perfootlj’^ 
different terras. In the other deeds 
theiiB is nothing to bind the Plaintiff’s 
lessor. I<]x. O, dated the 23rd May 1840/ 
p Meru Mistri’s poffa for the 4th pkl 
of two bighap 92- cottahs of aolat laiid/, 
(^Le.u trees and homestead laud) formerly 
ill the occupation of one Bajit Doctor. 
A7 is a deed of sale,, dated 4th May 18^., 
for 3 bighas 9^ cottahs of Bajit 
land exeoutedvliy Green to 
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bnt this does not show how this laud 
came lo Meru Mistri. A1 is a deed of sale, 
dated Gih January 1801, for 1 bigha 0 
©ottalis of this iand executed by Meru 
Mistri in favour of Subjan. A1 0 is a mort- 
gage (feed, dated 7th Pebriuiry 1803, of 
1 bigha G cot tabs of laud executed by 
Subjan Bibi in favour of one Alam Khan, 
and AlO is a registered deed of sale, 
dated lObh Kartic 1273 or 31st October# 
1866, by Subjan Bibi in favour of Khus 
Mahal for 1 bigha 6 cot tabs of land which 
it is said had been found on measure- 
meiit to be only 1 bigha ami 1 (‘ottah. 
This is all of this plot that Klias Mahal 
seems to have become tlie owner of. 
The 5th plot is called Juraon Mistri’s plot. 
It is lii cotlalia in area, the rent being 
6 annas. There is no potta or kabuliyat 
for this plot. But there are 4 receipts 
for rent prod need which show that rent 
is still paid in tlie name of Juraon Mistri. 
The Defendant with regard to this plot 
produces All, a deed of sale, dated 3rd 
Jeyth 1266 (or May 1859), for 111 cottahs 
executed by Ilaroo UsUgar (apparently 
an heir or successor of Juraon Mistri in 
the laud) in faveur of Messrs. Eastman 
ifc Co., A50 ; an iatafa of the same 
date in favour of Eiistman i'b Co., which 
seems never to have been acted on, for 
no mutation of names took place,, and 
AUardice’s deed (Allardioe being a part- 
ner in the linn of Eastman Cd.) in 
favour t>f Khas Mahal shows a transfer 
-of 1 Wgha 11 cottahs 8 cliittaks of Hafoo 
Oetagar^B land in favour of^ Khas Mahal 
These appear to be. all the deeds 
irroduaed in this ease, qxcopt A40, which 
isa 'Wiifus potUXn dated the 19 th Ash win 
1266 (or 1858), granting lease of 3 
i 6 eottahs laud for building 


purposes executed by A. ‘Gbarmal, the 
general agent to the /.emindar. of Kidder- 
pore ill favour of Messrs. (I and J. Allar- 
dico. But this deed of sale does not 
relate to any of the 5 plots in dispute in 
this case. 

The result of our examination of these 
docmaents is that in none of the deeds 
or pottiu which wo find genuine do there 
occur any w'orda impo/*ting a hereditary 
or peAnanent interest in the land ; even 
in *llie d«?eds we iiave been obliged to 
reject «s Npurioiis, there are no suiih 
words. It has been argued in favour of 
the genuineness of these latter deeds, 
tliat if they were fjtgeries they would 
have contained such words convoying a 
perruaueut interest. But to this it may 
be teplied that the ijociiuients appear to 
have been framed very ingeniously, more 
Vith the view of proving long jiossession 
from which the Courts have hitherto 
been ready to presume a permanent 
grant, and, secondly, they may# have been 
copied from genuine deeds which con- 
tained no such words and it may have 
been thought that the insertion of an 
unusual clause conveying a permanent » 
right would have excited suspicion. 

The genuine deeds in Ibis case show, 
lirsl, that the mntwalH in granting leases 
always limited the tonant^s rights to the 
term of his own incumbency j secondly, 
that when any change of tenant took place 
which he chose to recognise, he took 
care to grant ar’ new lease to the new 
tenant and not merely one confirmatory of 
the old ; thirdly,^ that the occupation of the" 
Defendaqt^iipredecopsoirs in the land does 
not go further back than about 1840 — 
there is certainly no satisfactory evi- 
dence of posses»i<in by the DofetidaiiVs 
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predecessors for 110 years, as the Subor- 
dinate J udge finds to have been the case — 
and, fourthly, that the Begum Khas Mahal, 
M'hom the present Defendant represents, 
was never recognised as a tenant by the 
landlord and has always paid rent in the 
names of the old tenants. 

The Plaintifi’ would therefore seem to 
be entitled to eject the Defendant. In 
fact this case spems to be in all fours 
with the case of Ismail Khan v. Joy goon 
Bibee (1) in which the sanib Plaintiff 
obtained a decree for ejectment in very 
similar circumstances. 

The Defendant, however, relies on the 
cases of Casper sz v. Kedar Nath Sarba- 
dhikoA'i (2), and Durga Mohan Das v. 
RaJthal Chnnder Roy (3). The former of 
these cases was a perfectly different* •case 
from the present one. in the first place 
it was a second appeal, in which the 
learned Judges were bound by the findings 
of fact arrived at by the Court below. 
In the second place, it was a case in which 
the origin of the tenancy was unknown 
and in which, therefore, the Court was 
justified in the circumstances of the case 
in presuming a permanent grant. The 
present case is a first appeal in which 
it is our duty to deal with the evidence 
and in which thp origin of the tenancy of 
each plot, except plot No. 5, is proved by 
the documents. Even with regard to plot 
No. 6, the Defendant has produced deeds 
which do not take its origin further back 
than 1838. The latter case relied on is 
also a second appeal in which the cause 
of action arose in the* town of Barisal. 
The origin of tha^ tenancy w^s unknown. 

(1) 4 C. W. N. 210 : s. o. I. L. R. 27 
Cal. 570 (1000). 

(2) 5 C. W. N. colxxix, 858 post (1001). 

(U) 5 C. AV. K. 801 (1001). 


The case was remanded as the Subor- 
dinate Judge was thought not to have 
sufficiently considered the case whether 
the long possession and* the instances of 
transfer and succession did not warrant 
a presumption in favour of the* perma- 
nency of the tenure. This is no guide to 
the decision of this cose in which the 
original teuaney in regard to 4 plots 
v*at least is known, and in which in regard 
to the 5th plot neither long possession nor 
numerous instances of transfer and suc- 
cession have been proved. 

The Defendant further argues that the 
land wiis granted to his predecessors not 
for building but fpr agricultural purposes, 
on which argument his counsel seems 
to base a claim, though he has not put 
it forward in so many words, ‘ to a right 
of occupancy in the land. But the only 
two deeds in which»words implying that 
the leases were for agricultural pur- 
poses appear, viz.^ F5 and A3r> have been 
found by us to be spurious documents. 
Furthermore, the other deeds in the 
case show the various plots to be plots 
of homestead land and they are all 
situated within suburban municipal limits 
where the provisions of the rent law 
have no application. The use of printed 
forms of receipt under the Bengal 
Teikancy Act in granting rent receipts 
proves nothing. 

Hitving now dealt with the facts of the 
case, we will consider the further question 
whether there has been any acquiescence 
or standing by on^the part of the land- 
lord which can preclude the Plaintiff 
from obtaining a decree for 
In this connection it is necessary to 
the following facts ; (1) that therejs ne ^ 
direct evidence of knowledge 



Vou V.] THfi OALCtJTtA WEEKtY JfOTES. 85^r 

Ismail Khan Mahombd v, L. P. D. BuouanTON. 


of the mutivalli or of his ija radars of the 
buildings erected by the Khas Mahal ; (2) 
that the mutwalli resides at Hooghly 
about 30 miles distant from, and on the 
other side of the river to, the land in 
dispute ; (3) that the land has been for a 
series of years granted in ijara. It vvas 
at first leased in ijara for 3 years, then 
for 3 again, then for 5 years, then 20 
years and now for 30 years. The Plain-** 
tiff has produced these ijara leases. TJie 
Subordinate Judge has refused to receive 
them. But we think the Plaintiff is as 
much entitled to their admission in 
evidence as tliG Defendant to the adnn's- 
sion of the documents, he ^alleges he found 
in the Begum Khas Mahal’s boxes. We 
admit them accordiugly. Fourtlily, there 
is nothing to show that any of the build- 
ings now on the land were erected hy 
any of the Jbnner tCnaiPts. ‘ There was 
evidently a one- storied house on Sarua- 
mayi’s plot. That seems to have dis- 
appeared. As to Meru Mistri’s plot 
No. 4, he was expressly prohibited from 
making any new ' additiofts to the old 
buildings. ' Notwithstanding this, the 
two-storied building now on the land has 
been erected by the Nawab Khas Mahal 
ill defiance of this prolubition of the land- 
lord. Finally as to the facts, we would 
point out that in our opinion^ the.vrflue 
of the buildings now on the laud has 
been grossly exaggerated. The Defend- 
ant's witness, Mr. Cotton, has valued it 
inciluding the land at Its. 60,000, bul 
on oross-examinatiou it was ^ made appa- 
rent that this was but the vaguest guess 
on , the witness’s part, based on no mate- 
rials and one which the witness could not 
substantiate by figures, "f he Subordinate 
Judge describes the building as a ‘ pala- 


tial ’ one. This, in our opinion, is a most 
h 3 ^perboHcal description of it, which 
wotild HGcm to bo only an ordinary two- 
storied house in a, by no means, good 
slate of repair. 

Ill these eircumstaocos, having regard 
to the evidence in the case, we consider, 
there lias been no standing by or acquies- 
cence on the part of the Plaintiff’s lessor 
whifih^ can estop th<5 Plaintiff from 
ejecting the Defendant. 1'he Plaintiff’s 
lessor gave no permission to buiM this 
house ; on the contrary he expressly 
jirohibited its construction. He is not 
shown lo have been aware of its erection. 
From the distance of his residenoe and 
the fact of the land being giyen in ijara 
[see ^Krishna Kishm^e Neotji v. Mir 
Mafionmd All (4)j no* presumption of his 
knowledge of, or acquiescence in, the con- 
struction of building can arise. And 
oven if there was knowledge of and non- 
interferonco with the erection of the 
building on the part of the Vlaintiff’s 
lessor, this would not in equity amount to 
an estoppel. \Juymokun Das v. Pallonjee 
(5).] The most recent exposition of the 
law on this subject is contained in the 
Privy Council case of Lata Bmi Jlam 
v. K'undan Lall (G) in which it has been 
said: — “ in order to rais6 the equitable 
esluppel which was enforced against the 
x\ppellauts by both the Appellate Courts 
below it was incumbent ‘upon the Ke- 
spondents to show that the conduct of the 
owner, whether consisting in abstinence 
from interfering or in active intervention, 
was Bufiicient to justify the legal infer- 
ence that they had, by |Jlain impUoatiou 

(4) 3 a W. N. 255 (1899). 

(5) J. L. R. 22 Bom. 1 (1896). 

(6) 8 C. W. N. 602 : 8. o. t L. R. 21 

All. 496 ; U 11. 26 1. A*. 68 (1699)* 
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contracted that the right of tenancy under 
which the lessees originally obtained pos- 
session of the land should be changed 
into a perpetual right of occupation.” 
It is sufficient to say that the Respond- 
ent has been able to show in this case 
nothing which would justify the drawing 
of any such inference. 

In the conclusion of his address, the 
learned counsel for the Respondent^ raised 
the startling argument that |ho land iu 
dispute was land, which could not 
be leased for more than 3 years, and that 
therefore the Plaintiff is not entitled to 
sue. If the learned counsel had wished 
to rely on such a plea -as this, it would 
have been proper we think for him to 
have raised it in the beginning pf his 
address to us ratficr than in its very 
end. A c(anplete answer to this plfa 
has, however, we consider been given by 
the learned counsel for the Appellant 
who has j)ointed out (1) that such a plea 
was never mised in the lower Court and 
that there is no issue in the suit which 
covers it; (2) that the land in di'^pute is 
not property. It is toivliut kharij 
property of the same description as the 
property in dispute in hmail Kfuiic v. 
Joyijoon Bibce (1), In none of the docu- 
ments filed in the case is the land des- 
cribed as tear//’ land. On the contrary 
in the rent receipts it is described as part 
of the estate of the late Munnoo Jan 
Khanum.” ‘This lady was the sister 
of the founder of the endowment of the 
Hooghly Iraambara, ^nd her property is 
managed by the mtiiwlalli of the Tmam- 
bara along with the waqf property 
(though no part of it) under para. 4 of 

<l) 4 c. W., N. >210 : c. L L. H. ?7 

Cal. 570 (1900). 


Government letter of the 24th "^February 
187(), which has been filed in this case. 

VVe accordingly decree this appeal with 
costs in all Courts. 

Oil behalf of the Respondent no claim 
to compensation for the value of the 
buildings has been made, and wo think, 
looking at the rule laid down in Sheikh 
Ilossetn V. GuvariJhone DaSy Pmman Das 
^(7) and Jvginohvii Das v. Pallotfjee (5), 
as well as to the fact that the principal 
building now on the land was erected 
in spite of the landlord's express prohibi- 
’ tion, he is not entitled to any compensa- 
tion. The Defendant may, however, re- 
move the build higs on the land before 
the decree fur ejectment is executed. 

As Nawab Khas Mahal obliterated the 
boundaries of the various plots of land 
she purchased, the Defendant is bound 
to make good fo tfie Plaintiff the quan- 
tity of the land to which the latter is 
entitled if lie cannot point them out. See 
Kheinamnji v. Shushee Bkitsan Gtinyuly 
(8) and Duga2^p(i Chet ft v, Vkihia Paiina 
Tinthasami (9). 

C. C. 0. Appeal allowed, 

[CIVIL APPELLATE JURISDICTION.] 

ApfBAL from ApFELLATK DECREte 
No. 210 OF 1899. 

A. Gaspkrse, Plaintiff, 
Appellant, 

V, 

Kjcdau Naih 
Sabbadhikaei «|^d \ 
others, Defendnihlf} 
Respondwls. 

P^eatmenty suit for ^Origin 

(5) 1. L. R. 22 Bom. 1 (me), 

(7) I. L. R. 20 J 

(8) 9 W. R. 94 U86a). 

(9) I. L, li. t$ Mad. 268 (1882)* 


Maolkan, C , J 
Banerjef, J. 
1901. 

12, July. 
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tenanc^y mt hiown — Evidence of medeoj deal- 
ing with laiid demised^ of acts and conduct 
of parties — Permane^it tenancy^ presumption 
of — Alternative pica of acquiescence hy con- 
duct on faiUirc of proof of sahstaniive defence 
as to mddence of permanent tenancy^ if per- 
missible — Acquiescence^ vdieiher a question of 
fact — Facts justifying inference of permanent 
tenancy. 

The facts of long qiomisslon of a tenancy^ 
by the tenants and their a7icestor.% and 
of the landlord having permitted them to 
build a pucca house lekich has e.risted 
for a very considerable time and which 
was added to hy successive tenants and of 
the tenure having been from time to time 
transferred by succession *and purchase in 
which the landlord acquiesced or of which 
he could not have been ignorant are suffi- 
cient to warrant the Cotu t in presuming 
that the tenancy is of g permanent nature, 

Bauoo Diiunput SrNcn v. Gooman 
S iNCni {?>), (UlNdAlRlUU SlIlKDAU V. Axt- 
MUDBIN StTAH J>imVAS (I), PaoSUNNA 
C(H)MAU CllATTKH.TKl?: V. JaCJUNNATII 

Byahahk and oTHRns (5)® Tsmaid Khan 
Mahomed v. Joyooon I^ibke (G) irf er- 
red to. 

Where the question uhxs as to whether a 
tenancy xvas and. the potta 

relied uqum by the tenant wa.s found to 
he false : • 

— That it did not prevent ^ the 
tenant from setting up an alternative case 
that on the other evidence the tenancy teas 
a permanent one, 

Eaneb SaiiNOMOYEE * Maharajah 

(fj) 11 Moo. T. A. 403 (1876). 

(4) h L. R. 8 Cal. 900 (1882), 

(5) 10 C. L. R. 26 (1881). 

* (0) 4 C. W. N. 210 : a. 0 . 1. L. R. 27 

Cfti. 


SUTTEEJS CllUNDEU ROV BaHADOOR ( 1 ) 7’(J- 

ferred to. 

The qiiistion of aaiuiescence is not a 
question of fact but of legal inference 
from facts and iu> a sec07id appeal the 
judgment of the lower Appellate Court is 
not final. 

Beni Ram v. Run dan Laij. (2) refer^yid 
to. 

• • 

Tiim was an appeal pro for red on the 
20t1i of JAnuarj' 1899, against the decree 
of*T. W. Richardson, Esq., Additional 
Judge of 2MYn’gnnnahs, dated the 30th 
September 1899, affirming a decree of 
Biibii S.isi Bhusan Chaudhuri, Munsif of 
Alipiir, dated the 22nd March 1898. 

Tills appeal arose out of a suit 
bro^lght by the Plairgtiff, the Receiver to 
the Bhukailash estate, to cqect the De- 
iendants from certtain promises in Kid- 
derpur measuring J bigha of land and 
having a liuilding upon it, on the 

ground that the Defendants Nc^. 1 and 2 
(the Sarbadhikaris), who held the pro- 
mises were merely tenants-at-wiJl not 
having a transferable interest ; and that 
Defendant No. 3 (Mad hah Kannokar) 
obtained no rights under his purchase 
and was a trespasser wlio was not entitled 
to remain on the land. , The Sarbadlii- 
kari Defendants did not appear and the 
suit was oonlestcd by T>ofondant No. 3, 
Madhal) Kannokar, and on bis behalf 
it was contended that the notice was 
invalid, that the tenancy of the Sarbadhi- 
karis was a permanent one by express as 
well as by implied grant; and that the 
PIriintifF was ^estopped from asking for 
hhns possession. 

(1) 10 Moo. J. A. 123 at p. 149 (1864). 

(2) 8 C. W. N, 602: b. o. li L. E. 21* AIL 
49« ; h. ». 2& L A. 
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The Sarbadhikari Defendants held the 
tenure as successors and heirs of Beni 
Madhub and Modhii Sudan Sarbadhikari, 
who, in their turn, inherited it from 
Jaggau Nath Sarbadhikari. For two 
generations tiie Sarbadhikaris had occu- 
pied the land as tenants of the estate 
paying a rent which was increased at 
irregular intervals. The Sarbadhikaris 
and their co-sharers had sold their r]gt\is 
to Defendant No. 3 at various dates apd 
the latter had been in possession of the 
entire tenure since 1295, B. S. 

To prove the origin and nature of the 
tenancy a potta was prodiuicd by the 
Defendant No. 3, but it was held to be 
not genuine but it appeared that a pncca 
house had been built upon the laial by 
tho tenant and that the building had 
been added to from time to lime and, 
that it had been standing on tho laud 
for a very considerable time. 

The second issue framed which is 
material to this report was as follows : — 
“Whether the Adhikaris held tho 
tenure as a permanent one either Uy ex- 
press or implied grant ; if so, is tho suit 
maintainable ? ” 

The Munsif held that the tenancy was 
not a permanent one but that tlie con- 
duct of tlic parties was suoli as to debar 
the landlord from evicting the Sarbadhi- 
karis ; that tho landlord took Blmratia 
Tcahuliyat from tliem but allowed them 
to erect structiires on the land, 

which had been, oven after the expiry 
of the term of the last l^%luliyaf, allowed 
to stand ; and the Munsif, on tliese find- 
ings, dismissed the Plaintiff ^6* suit. 

On appeal the Additional District 
Judge of Alipur held that in the absence 
of all documentary* evidence, the long 


possession of the vendor Defendants, the 
Sarbadhikaris, and their ancestors, and 
the fact that tlie landlord permitted a 
piiccaAxoixHG to be built upon the land 
by the tenant which house had been 
standing for a considerable time, raised 
the presumption that the original grant 
was some kind of perrnahont building- 
grant ; that lh(‘ DofcJidcnt No. 3 could 
not be evicted from the land and that 
the suit had been riglitly dismissed. 

Tho present appeal was then preferred 
by the PlaintUV and the same questions 
as were raised in the Courts below were 

m 

argued befoie the Court, and the further 
(piestion was racial that as the Defend- 
ants in the lirst instance based their case 
upon a fraudulent ^<7, it W’as not open 
to thfMu to sot up the alternative case 
upon wliich tliey relied, vi:., of long 
posses.sion and '^^(piiescouoe and conduct 
to prove that the tenancy was of a per- 
mnuciit clunractcr. 

3fr, 0^ h^npfily and Bahns Umahali 
Mvkhf^rjl and rjoy Gopal Ghm^ka for the 
Appidlanl. 

Balms Nil Madhnh Bose and*/SA?7> Chan- 
dra Pali( iox the Respondents. 

The JuDO'MRNTS OP THE Court were as 
follows — 

MACf.EAN, C. J. — This is a suit for 
ejectment. The defence is that the De- 
fendants arc not liable to be ejected, as 
their tenure of the land in question is of 
a permanent nature. Tho matter oomefll 
before us on second appeal, and wo are, 
therefore, boimd by tho findings of fact 
of the Court below. 

In support of their case the Defend- 
ants first set up a potta which purported 
to show that the tenlUe was ef a per^ 
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nianeut nature. That document has been 
found by both the Courts below not to 
be {genuine. But then the Defendants 
say that, oven if the potta bo not 
genuine, they have been for a very long 
time in possession of the laud in dispute, 
that it has been from time to time 
transferred by succession and purchase 
from one tenant to anotJier, that pucca^ 
bitildings have many years ago boon' 
erected upon it by successive tenants, 
and that that has been done with the 
permission and knowledge of the land 
lord, and that, upon these facts, the 
Court would be justified in inferring or 
presuming that the tenure was of a per- 
manent nature. To which the Appellant 
replies that as the Defendants in the 
first instance base their case upon a 
fraudulent potiHy it is not open to them 
to set up the alternative case upon which 
they now rely. I do not think this con- 
tention can properly prevail. When 
parties to a litigation set up a false 
document, as here, that circumstance no 
doubt induces the Court* to view the 
evidence which they tender upon some 
other part of the case, with great care 
and possibly with some suspicion, but it 
does not prevent the parlies from setting 
up such alternative case, nor prevent the 
Court from duly weighing and cousicTer- 
ing the evidence adduced in support of 
it. In this connection I may refei^ to 
the observations of their Lordships of 
the Judicial Committee of the Privy 
Council in the case of Jian% Surnomoyee 
V. Maharajah Suttees Chunder Roy Baha- 
door (1). The passage I refer to is at 
page 149 and runs thus — “When false 
witnofi»el* or forged documents are pro- 
(1) 10 Moo. I. i#l23 at p. 149 (1804). 


dueed in support of a case, the fact 
naturally creates suspicion as to the case 
itself ; and if the evidence on which 
their Lordships acit dej)ended in any degree 
for its, credibility or weight on such 
witnesses, or document, they wmuld have 
paused as to their conclusion. The fact 
is not so, however, in the present case 
their Ijfu'dships believe they have to deal 
with* list cause, foolislily and wickedly 
att(^mpted^to he supported by false evi* 
deuce.*’ That disposes (‘f the first point. 

The second point is that, having regard 
to the language of para. 15 of the 
defence, this alternative case has not 
been sufliciently or properly pleaded. 
Tliis, to my mind, savours of too much 
refinqnent, for it is reasonably clear that 
the * Defendants intended to raise this 
case, and it is equally clear from the 
second issue in the first Courts which runs^ 
as follows: — “Whether the Adhikaris 
held the toiuiro as a i^ermanent one either 
by express or implied grant ; if so, is the 
suit maintainable?” that the Plaintiff 
was a^aro that this case w^as raised, and 
was in no wise misled by thd pleading. 
Moreover, evidence was gone into on the 
question without objection, and the Ap- 
pellants have not even raised this point 
as one of their grounds* of appeal, and 
so it cannot be discussed without our 
permission. To my mind it is a mere 
after- thought, and there is nothing in it. 

I now pass to the substantial question 
in the case, and, that is whether upon 
the facts found by» the Court below, the 
Court was justified in presuming that the 
tenure was of •a permanent nature. The 
Judge sums up the matter as follows 
“In the absence of all documentary 
evidence, I must holdf that the long pos- 
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session of tbe vendor Defendants and their 
ancestors, and the fact that the land- 
lord permitted a pucca house to be built 
upon the land by the tenant, which house 
has stood for a very cdnsiderable . time, 
raises the presumption that the original 
grant was some kind bf permanent build- 
ing-grant.” I must also refer to one 
or two other passages in his judgment. 
He says ‘‘ there can be no doubt o» the 
evidence that the house on tjae land in 
dispute has been built by successive 
tenants,” and a little earlier in relation 
to the (piostion of transfer he says : “At 
any rate the landlord ac<juiescod, and it 
is admitted that, for at least two genera- 
tions, the Sarbadhikavis have occupied 
the land as tenants of the estate paying 
rent which . was nicren-sed at irregular 
intervals from Rs. r) in 12.39 to Rs. 
in 1291.” I may point out in passing 
that ac(|uie8cence is not a question of 
fact but of legal inference from the facts 
found : and upon it the judgments of tlui 
Appellate Court are not final [see 
Ham V. Kmidan Lall (2)]. However, 
it has not been suggested tliat the 
inference qyid the question of tvquicsceuce, 
was not in the present case well founded. 

Upon these findings of fact it is urged 
that the Court '“below was not justified 
in presuming that the tenure was of a 
permanent nature : Now in substance 
what facts are found ? We have the fact 
of the long possession by the Defendants 
and their ancestors, the fact of the land- 
lord having permitted » them to build a 
puem house upon it, that the house has 
been there for a very considerable time, 

(2) 3 0. W. N. m : s. ^■. L. H. 26 
I. A. 58 ; I. L. II. 21 All. <196, 
U899). ‘ 


that it has been built (this probably means 
added to) by successive tenants and that 
the tenure has from time to time been 
transferred by succession and purchase, 
in which the landlord is foiiiid to have 
ac^iuiesced, or of which he could not have 
been ignorant as he accepted rent from 
the transferees. In my opinion these 
(acts are siifticieut to warrant the Court 
^in presuming that the tenure was of*a 
permanent nature, and the authorities 
appear to me to support this view. I 
will first refer to the case of Baloo Dhwi- 
pi at Singh v. (rooman Singh (3) and the 
passage which T propose to read is at 
page 4f)6. “And upon the proof here 
given of long and uninterrupted enjoy- 
ment, accompanied hy the recognition of 
its hereditary and transferable character 
it is almost impossible to suppose that a 
suit by the zemindar in the (.ivil Court to 
disturb the possession of the Respondent, 
could not be successfully resisted.” 

J now pass to the case of Gungadhur 
Shikdar v. Ayimnddin Shah Biswas (4). 
This case in its circtimstances is not 
dissimilar from the present, it is nob sug- 
gested that the lands in the present case 
were let out for agricultural purposes, 
and the Court said — “In this case we 
think there was quite sufficient ground 
to jus.tify the Court below in presuming 
a grant of n pern^ianent nature in favour 
of tne Defendant’s ancestors. It is con- 
ceded that the land in question was never 
let for agricultural purposes. It was 
apparently Iqt upwards of 60 years ago 
for building purposes, because it is found 
that after the grant (whatever it was}, 
these buildings, which are of a subatAutlal 

(3) 11 Moo. I. A. (1876>. ‘ 

(4) I. L. ll 8 Csliwo (ISa). 



VoL. V.] 


THE CALCUTTA WEEKLY NOTES. 


S63 


A. CaSPBRSZ V, KeDAR SAllIiADlUKAH. 

character, were erected some GO years ago 
by the Defendant’s ancestors, and that 
they and their ancestors have lived there 
ever since. Under these circuiustanees, 
we think that the Courts below were at 
liberty to presume, if they thought tit, 
that the laud was granted for building 
purposes, and that the grant itself was 
of a permanent character.” in the pre- 
sent c«‘ise we have the element of pucc^ 
buildings built a very long time ago by 
.the ancestors and predecessors iu title of 
the Defendants and apparently added to 
by the successive tenants. 

case last cited virtually followed 
'the case of Promnno* Cooinar Chattcrjoi 
V. Jit fjnnnaih By Hack and others (5), where 
this passage occurs : -“No doubt if land 
is let for building pucca houses upon it 
or if tlie tenant with the knowledge or 
the landlord docs in fact lay out large 
sums upon it in buildings or other sub- 
stantial improvements, that fact, coupled 
with a long continued enjoyment of the 
property by the tenant or his predecessors 
in title might justify tfiiy Court in pre- 
suming a permanent grant specially if 
the origin of the tenancy could not be 
ascertained.” Here J pause to observe 
tliat the origin of the tcnaiic}’^ has not 
Ireen ascertained in the present case. If 
there were any document a ppttdu for 
instance, which showed the origin and 
nature of the tenancy, very difTerenpt con- 
siderations would arise. “ But the mere 
circumstance of a tenant occupying bufld- 
ings upon property would not justify such 
presumption, unless it could be shown 
that they were erected by him or his 
predecessors, because a landlord might 
let ^property of that kind in the same 

(5) 10 CTL. R. 25 (1881). 


way as agricultural laud, at will, or from 
year to year.” 

There is only one other case, a recent 
case, that of Ismail Khan Mahomed v, 
Joy goon Bihee (G), which I need refer to 
in this connection. That was a regular 
appeal, ap.d the Court could go and did 
go into the evidence. Tiiere 1 find this 
statemontof the law: --“When the origin 
‘)f u tenancy and tlio * circumstances at- 
tending its creation are not known, evi- 
deuce of the mode of dealing with the 
land demised and of the acts and conduct 
of the pn‘tie.s generally, constitutes the 
best and indeed the only evidence to 
prove tho nature of the tenancy. If 
that had been tlie case, tho evidence of 
tUo^modo of dealing with the property 
such as we have here, might, perhaps, 
have been sufficient to raise the presump- 
tion of a permanent tenancy. But where 
Uh in tfiis case, we know when and under 
wliat circumstiuicos the tenancy was 
created, evidence such as hfis been ad- 
duced is not suificient for that ])urpose. 
Indeed, the circumstances attending the 
creation of the tenancy positively militate 
against any inference that it was intend- 
e‘l to be permanent.” These autliorities 
appear to me to establish that upon 
the facts found the Court below was 
justified j)i presuming that the tenure 
was of a permanent nature. I need 
not refer to the well-known case of 
Ramsden v. Dyson (7) and to the Privy 
(Council case of Be7n Ram v.. Kiindan 

Ball (8), which Jiave been cited by the 

• 

(«) 4 C. W. N. 210 : 8. c, 1. L. R. 27 Cal. 

* «70 (1900). * 

(7) L. 11. 1 K. & 1. A. 129 (1866). 

(8) 3 C. AV. N. 603 : B. o. L. R. 26 
I. A. 58 ; 1. L. R, 21 All. 486 
(1899). . 
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App^laut, for we are not, in the present 
case, dealing with the point which was 
there decided. 

In my opinion the appeal fails and 
must be dismissed with costs. 


IUnbkjee, J. — I 
same opinion. 

s c. s. 

H. V. C. 

V. C. U. 


am entirely of the 
Appeal di li 'f^ed " 


CElMINi|bl>IIEVlS10NALJURISDfCT10N 

Mis. Nos. 52 and 53 op 190 1 

A Gya Singh and others, 
Petitioners. 


(»HOSS, J. 
Taylob, j. 
1901. 
34, July. 


Mohamed Soi im \n, 
Opposite Party. 

o 

Cri'iiwial Procedure Cede {^Act of 
m\< 526^ 76*^, SJtM-^-Tranafer of pending oases 
--Magutmie t<iHng part during investigation 
hg Police^ Eramination of accused hg Mapis^ 
irate preliminary to trial by c^ay of cross- 
ej^amination*^^ 


When a Magistrate was present at a 
Henrch made by the Police during investi- 
aation and in all probability he came to 
Know of some facts in connection with the 
case^ it is eerpedient that the case should be 
tried by some other Magistrate, 


J)uring Police {nvestigation the exarni- 
nXitJon qj' an accused by a Magistrate by 
wa^ of .cross-examination is improper, 

(Taylor, J) ~/n the course of Police 
invesUgation Magistrate is entiUei to 
record under sec, 164^ C, Cr,^P,, my 
votintmy statement madq, by an accused 
perjon, but he is not eniiUed ib eautnl^in4 
him in respect of thSefqkcts of the mse^ \ 
Sec,Si^of the Code only empa^dts k 
Court ^ e^f imine an aijusused to 
endmee already recorded^ ; . i 


This was a rul6 issued the Gth* 
of June 1901, to show cause why the 
proceedings which are pending against 
the Petitioner before the Sub-Divisional 
Magistrate of Barb for an offence under 
sec. 35.3, I. P. C., slxonld not be transfer- 
red to the file of another Magistrate, 

The facts of the case were as follow^ : — 

( »ne Enayet Hossein of the plao^' owed 
l4*e }*etitioner, Gya Singh, Rs. 125 and' 
the said Enayet and his uncle Kanhai 
khangra being cooks in the employ of 
the local Sub-Inspector. 

(h\ the 22nd of May 1901 Kauhai 
JChungra lodged an information to the 
thana that (»ya 8 mg and one Moha Singh 
hiid taken Enayet and his mother to hi& 
hfui&e and kept them seated in the 
verandaTi in order to realize the money 
due from them and had stolen one thah, 
one Pta and oi*o gurguri worth about 
5 or G rupees in all from EnayePs house 

The Sub-Inspector of Police arrived 
soon after and wanted to search the house; 
upon Gya Singh asking the reason why he 
was arrested he was caught by the Sub- 
Inspector himself by the hand whereupofi^ 
be shouted out and some men shtTved 
and justled the Sub-Inspector and Gya 
Singh escaped. The Sub-lnspeotor bei^ig 
farther threatened he ordered his men 
to itfforj3[i the District Magistrate and 
the District Superintendent of Police 
who were putting up in the Dak-bunga- 
low at Mokameh. j 

On information being given to them ^ 
District MagiB][tate and District Superin^ 
tendon t of Police and the Sub^Diyisional 
Officer of Barb, Mr. J. G. * ^ 

arrived at place and they 
seareWng the hemse buthota 
rep 9 ^ed to have been \ 
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Mohabir Singh, a brother of Gya Singh, 
was then sent for and arrested by the 
District Superintendent in the presence 
of the Sub-Divisional Officer and District 
Magistrate and first of all taken to the 
thanah and thenco to the Dak-bungalow 
where the District Magistrate and the 
Sub-Divisional Officer and the Superin- 
tendent of Police were putting up. 
In the presence of the Police Superinteild- 
ent, Mohabir Singh made a statement 
before Mr. J. G. Monahan, the Sub-Divi- 
sional Officer, which was recorded under 
sec, 164, Code of Criminal Procedure, and 
the usual certificate was given hy the said 
officer. 

Thereupon two criminal cases were 
instituted upon police-reports against the 
Petitioners, before the Sub-Divisional 
officer, viz , one for theft and wrong- 
ful confinement, rioting and house-trespass 
under secs. 380, 348, 147, 451, J. P. C., 
in which Kauhai Khangra was the com- 
plainant and the other for lioting and 
assault under secs. 117 and 353, I, P. C , 
ill which the Sub- Inspector was the com- 
plainant. 

Mr, Henderson and Babu Khetter 
Mohnn Sen for the PetitioneriJ. 

No one appeared to shew cause. 

The Judgments op the Courj wure as 
follows : — 

Ohose, j. — We have considered the 
explfenations submitted by the Sub-Divi- 
sional Magistrate in connection with tfiese 
rules, and it seems to us that it would 
be expedient for the ends of justice to 
transfer the cases that are now ponding 
in his file to the file of any other Magis- 
Udkpd in the "District whom the District 
Mi^iBtrate ma^ appoint in tha^t behalf. 


It is not necessary that wo sliould 
examine all the matters referred to in 
the affidavit of tlie Petitioner, and those 
in the explanation submitted by the 
Magislrat(3. It is sufficient to say that 
it does appear that the Sub-Divisional 
Magistrate took some part, or, at any 
rate, was present, on the occasion when 
the Police made the search, and in this 
c^incction ho probabjy beciwne aware of 
some of the facts in connection with tho 
case. Then it appears that the Police 
brought up before him one of the Accus- 
ed for tho purpose of his examination 
being recorded and such examination 
ivas recorded. We have examined the 
said examination, and it seems to ns 
that’ it was an improper examination. 
Ttic accused was* examined on various 
matters (and the examination rather took 
tho shape of cross-examination) which 
should certainly not have been done ; and 
we think that in trying tho case, tho 
Sub-Divisional Magistrate could hardly 
disabuse liis mind of the impression that 
was formed at Uie time of tho examina- 
tion,^ which, as we have already said, 
was improper. 

In this view of the matter we think, 
without casting the slightest reflection 
upon the Sub-Division/j.1 Magistrate con- 
cerned, that it is expedient that the case 
should be transferred from his file to tho 
file of ^ some other Magistrate in the 
District, whom tho District Magistrate 
may appoint in that behalf. 

Taylor, J.— I concur, and w'on'ld 
further point out to the Assistant Magis- 
trate that under sec. *IG4, C. Cr. P., in 
the course of a Police investigation, be is 
entitled to record any voluntary state- 
meat made by tj^e accused ^rson^ but 
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he is not entitled to examitn^ the accused 
person in respect of the facts of the case. 

That power is only , given him by 
sec. 342, C. Cr. P., under which he may 
examine him in respect of evidence re- 
corded against him for the jjurposo of 
explaining such evidence. 

R}ile made ahaolule. 

IT. P. 0. 

. PRIVY "COUNCIL. 

[On AiTFvATi rnoM Tute MAiniASt Ifmn ' 
CouriT.l 

The Loud CHANOErxou. 

Loud MAONAdiiTKN. 

Loud Davey. 

TiOiu) Koukrtson, 

1901. 

Hoard, 6, 8, 2G and ^ 

28, June. 

Jjidgment, 2, August. 

Code of Crimhinl ProreAhire {Avt V.of 
1S9S), sees, . '-- Joindei' of a multitude 

of chargefi-^ -In'egularitg — Illegality — Tried ^ 
illegality in the mode of if enredde Pou'er of 
Appellate or Jtevisional Court to cancel illegal^ 
ity and to appi'oprlate verdict (f jury ot^y to 
mhat is legal, — Functions of Judge and jury. 

Disobedience to the e,>rpress provision of 
the lav) as to the mode of a trial cannot 
he regarded as a mere ii regularity and as 
such is not curatle under .sec. /jA 7 of the 
Code of Criminal Procedure, 

The joinder^ at one. trial, of movy charges 
ilyan three for offences of the same kind 
and extending over a period longer than 
a yeaTf contravenes sec, of the Code 
of Criminal Procedure anS is an illegality 

not curable rmder etc, 637, * 

^ 6 

TTAen the cowru pursued at the Uiat 
mu illegal, a Court of Appeal or Revision 
amend it by axfangimy 


what might or might not have been jw’o- 
perly submitted to the juiy and thereupon 
support the conviction or appropriate the 
finding of gxdliy to so much of it as 
was legal. 

Meaning of the ivord irregularity din- 
exfssiul, 

Smuhthwaite 7». Hanmay (1) referred 
to, 

^ Aiinuii IIattwan v. The Empefss (2) dis ^ 
approved. 

This was an appeal against a decision 
of the Tligli Court of Judicature at 
Madras under sec. 26 of the T^etters 
Patent of 1805, which in modification 
of the verdict of tlie jury in a case tried 
at the h'irst Criminal Sessions for the 
Town of Madras in 1900, and of the 
sentence pronounced in pursuance of such 
verdict by the presiding Judge, sentenced 
this Appellant to a term of two years^ 
rigorous imprisonment and a fine of 
Its. 5,000 and in default of payment of 
the fine to a further term of nine months’ 
rigorous i m prison men t. 

Tiie Appellant, N. A. Siibramania Iyer, 
was Superintendent of the Military Ac- 
counts Department of Madras. JoJjn 
Lewis Philip D'Santos was Supervisor 
of the same Department subordinate to 
him. , 

On* tire 8th day of November 1899 the 
Chief Presidency Magistrate of Madras 
framed ten charges against the App^laxkt 
and the said D’Santos for offences under 
secs. 109, 161 and 364, of the Indian' 
Penal Code, and committed thfm tor 
trial o!i the said charges to the Higli 
Court of Madras. 

(1) L.R.{1864) A. C. ^94. 

(2) 4 0. W. N. 657: s. c. I, 'JL# 

, ^7 eWi, SilO < 


X. A. Sure A' 
MANIA Tykr, 
Apj)ellant, 

V. 

The KiNor^, 
Emperor, 
Uespondent. 
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The case came on for hearing at the 
First Criminal Sessions for the year 11)00 
when the Appellant and the said D’Santos 
were jointly charged under the said sec- 
tions upon an indictment which contained 
seven counts. 

The first count stated as follows : — 

‘‘That they, the said N. A. Subra- 
mania Iyer and the said John L. V. 
D^Santos, being public servants, to wif, 
respectively Deputy Kxaminjer, Superin- 
tendent and Supervisor of the Accounts 
Branch of the Military Accounts Depart- 
ment, in or about the month of March 
1896 did conspire and combine together, 
and thereafter until the, month of I^oveiu- 
ber 1898 did continue so to conspire and 
combine, for the purpose of extorting 
money and obtaining illegal gratifications 
from clerks in the Accounts Branch of 
the. Military Accounts ^Department for 
himself the said N. A. Subramania Iyer, 
in pursuance of and according to which 
said conspiracy and combination the said 
N. A, Subramania Iyer did obtain for 
himself through the Said John L. P. 
D^Santos divers sums of money, to wit, 
from one Kaliana Chetty during the years 
’96, ’97 and ’98 sums amounting in the 
aggregate to Ks. 680 ; from one 0. Bala- 
sundra Moodelliar the sum of Es. 100 on 
or about August^ 27th, 1896, the sum of 
Es. 60 on or about March 1st, 1897, and 
the sum of Es. 100 on or abouf May 
lOjth, 1897 ; from one K, Sreenivasa 
Cha^Ty the sum of Es. 100 on or 

about October 2nd, 1898:*and from one 

0 , 

C. Vedachella Chetty the sum of Es. 5 

in August 1898, the sum of Es. 5 in 

September 1898, the sum of Es. 3 in 

October 1898, and the sum of Es. 3 in 

November 1898, md that they have 


thereby committed an offence punishable 
under secs. 109 and 384 and secs. 109 
and 161 of the Indian Penal Code, and 
within the cognizance of the High -Court 
of Judicature at Madras aforesaid.^’ 

The second, fourth and sixth counts 
charged the Appellant with having, on 
or about the 27 th August 1896, the 1st 
March 1897, and the 10th May 1897, 
respectively, dishonestl}’^ induced one C. 
Bal.asundra Moodelliar to pay to himself 
through* the said J. L. P. D^Sautos the 
sums of Es. 100, Es. 50 and Es. 100, 
the first and second of such acts being 
charged as an offence punishable under 
sec. 16 1 or 3S4 of the Indian Penal Code 
while the third is charged as an offence 
under secs. 109 and 161. The third, 
fifth and seventh counts charged 
D’Santos with having abetted the Ap- 
pellant in the commission of the offences 
set out in counts two, four and six res- 
pectivedy, and as being thei’eby punish- 
able under secs. 109 and 161 br 381. 

On the 14 th February 1900 the case 
came on for trial ’ before M r. J ustice 
Boddam, when the Appellant’s counsel 
took two objections to the indictment, 
Jirst, that the first count was bad in 
itself lUider sec. 231 of the Criminal Pro- 
cedure Code, and, secyndlt^f that under 
the same section the union of the first 
count with the second, fourth and sixth 
made the whole iiuUctiiieiit bad for mis- 
joinder. 

These objoctious were overruled by 
Mr. Justice iWdarn wlio recorded the 
following reasons : — 

* “ 1 see n(f objection to the first count. 
It charges one offence, viz.y the offence of 
a continuing conspiracy which has boeu 
carried out in the manner therein shown 
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and thereby shown to be* a continuing 
conspiracy and is punishable as abetment 
under sec. 109.” 

** I See no objection to the first count 
being combined with the rest of the in- 
dictment under sec. 230.” 

On behalf of tlie Crovvii an application 
Was made that a conditional pardon 
might be tendered to the second accused. 
The learned Judge cleclined to consider the 
application until the second accused Imd 
pleaded to th<y charges preferred against 
him. He then pleaded guilty to the 1st, 
3rd, 5th and 7th counts, and his plea was 
recorded. 

Before the pardon was tendered the 
Appellant’s counsel objected that such 
a tender would be nlira vires, 
because the offences in question were not 
exclusively triable by the High Court,, 
and, secondly, because pardon could not 
be tendered to D’Santos as he had already 
pleaded guilty. Tiie objection was over- 
ruled. The learned Judge then tendered 
to the second accused a pardon under 
sec. 33b of the Criminal Procedure ’Code, 
following the ^vords of sec. 337, and he 
was then removed from the dock. The 
whole of this proceeding took place in 
accordance with a previous arrangement 
arrived at bctw'een D’Santos and tlie 
Government Solicitor, and the plea of 
guilty, however apparently voluntary, was 
in fact made in the hope of purchasing a 
pardon. 

The jury \vas then crnpannclled and 
the trial proceeded up^n the entire in^ 
dictment, and evidence was given upon 
all the criminal acts charged in the firsjt 
and subsequent counts. When the evid^ 
euce of D’Sautos was tendered, the Ap- 
poUauPs counsel objected to his being 


sworn on the ground of the Invalidity of 
his pardon. The objection was over- 
ruled. 

The only evidence which is material in 
the present appeal is that bearing on the 
sixth count. 

Balasundara Mooclelliar, after speaking 
to the previous bribes which he said he 
h^id paid D’Santos at his recpicst for the 
purpose of being paid to the Appellant, 
says that on the 30th April 1897 he 
received from D’Santos a letter marked 
B. “Before receiving this letter I had 
a conversation with D’Santos. He asked 
me to give Hs. 100 to tlie Iyer for having 
given me perruEwient promotion. I said 
1 would speak to my father.” From his 
father ho procured two notes each for 
Rs. 50 which are identified as Nos. 
32418 and rs 43491. These Balasundara 
gave on the idtli May to D’Santos in a 
cover. This cover, he says, D’Santos took 
into the Appellant’s room and subse- 
quently returned leaving the cover empty 
on Balasundara’s desk. As he sat he 
lieard the Appellant call Sivachandra 
Row and ask him to change some cur- 
rency notes ; Sivachandra was a clerk in 
the office ; Balasundara says thy4i there 
was no attempt iit secrecy in getting the 
notes changed by Sivachandra, and that 
beside • Sivachandra he had freqnenily 
seen peons and muchees take notes to, 
change. It is proved that on the 10th 
May Sivachandra changed these two 
notes for a single note of Rs. 100, atjidJ 
that on the 2ifith May ho purehai^ ^ 
behalf of the Appellant Gcmrameilt 
paper for Rs. 800, this note of RH. 100 
being part of the price paid. Sivaohniil^ 
is not called for the prosecution. HofS , 
produced as a witness for the 
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and swears that he received the* two 
its. 50 notes from Balasundara and chang- 
ed them into one for Ks. 100. That on 
the 25th May he received Es. 100 from 
the Appellant to purchase (Jovernment 
securities and put them into his box; 
that the purchase was made on the 2Gth 
and that he paid in his own Ks. 100 
note taking in its place small notes, pjirt 
of those supplied by the xippellant. 

D’Santos in liis evidence threw the 
whole blame as to the demand for and 
the receipt of the bribes upon the Ap- 
pellant. He admitted that about Feb- 
ruary a pardon was suggested in reference 
^o wliich he says he went* to the Govern- 
ment Solicitor, Mr. Barclay, and made a 
writteii statement. “Jt struck me I was 
likely to be convicted on the prosecution 
evidence. I was anxious to escape being 
convicted, I did not Intend to stand my 
trial. Whether 1 am pardoned or not 1 
am speaking the truth from strong moral 
grounds.” 

At the close of the evidence the jury 
found the Appellant guilty on the first, 
second and sixth counts, being advised 
by the Judge not to hud a verdict of 
guilty on the fourth. By six to three 
they found that D’Santos had not spoken 
truth throughout. The J udge tl^n 
ordered- him to be placed in the.ddfck, 
and sentenced the Appellant to three 
years^ rigorous imprisonment with a*tine 
of Bs. 8,000, and in default of payment 
to A farther years' rigorous imprisonment* 
D'Santos was sentenced to^ three years' 
rigorous imprisonment. 

Subsequently to this conviction and 
sentence the Officiating Advocate-General 
gave .a certificate under sec. 26 of the 
Utters Patent for the High Court of 


Judicature at ^ Madras, the material 
clauses of which were as follows : — 

“(rt) That in my judgment the learned 
Judge who presided at the First Criminal 
Sessions of the High Court of Judicature 
at Madras for 1900 erred in law in decid- 
ing that it was competent to him to 
tender a pardon to D'Santos notwitb- 
standing that none of the offences in 
• respect of which the said N. A. Subra- 
mania Iyer was being tried was witbio 
the meaniifg of the Criminal Procedure 
Code, exclusively triable by the High 
Court and that therefore the learned 
Judge erred in law in admitting the 
evidence given by D'Santos as a witness 
for the. Crown after pardon bad been 
tendered to him and in placing the same 
befo^* the jury, • 

“(6) That in my judgment the said 
learned Judge erred in law in not strik- 
ing out the first count from the indictment 
but trying and convicting the said N. A. 
Subramania Iyer on it and in •allowing 
evidence to be adduced by the Ci'own in 
respect of the first count as regards 
matters of alleged extortions of money 
and illegal gratifications therein specified 
other than those forming the subject- 
matter of the second, fourth and sixth 
counts and placing the same before tbe 
J«ry. 

(c) That in my judgment the learned 
Judge erred in law in trying the said 
N. A. Subramania Iyer on tbe first, 
second, fourth and sixth counts at one 
trial.” 

m 

Upon this certificate the case was 
beard twice before the *full Court <it sl« 
Judges; first upon the question of law 
and next upon the facts. 

On the questions of law all the Judges 
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held that the offer cf a pardon to 
D’Santos was illegal, but all with the 
exception of Davies, J., held that his evi- 
dence was still admissible. 

As to the first count while the Chief 
Justice, Shephard and Boddani, JJ., held 
that it was good, Benson, Moore and 
Davids, JJ., held that it was bad. 

All the Judges, except Boddam, J., 
hold that whether it was good or btid its 
union with the remaining counts made 
the whole indictment bad for ^misjoinder. 
But all the Judges,^ except Davies*, J., 
who gave a qualified opinion, thought 
that it was open to them to strike out 
the first count and deal with the evidence 
applicable to the remaining counts. 

Upon the final hearing upon the facts 
all the Judges were of opinion tlnft the 
Appellant should be acquitted on the 
second count. They also agreed in 
thinking that D’Saiitos was utterly un- 
truthful and that no reliance whatever 
could he placed upon his evidence. As 
to the sixth count which alone remained 
all the Judges except Davies, J.,,wero of 
opinion that after excluding the evidence 
of D’Santos and disbelieving as they 
did the evidence of Sivachandra, there 
was enough left to support the convic- 
tion of the •Appellant . on the sixth 
count. Davies, J., thought that the 
charge being laid as one of bribery, the 
evidence of Balasundara was the evidence 
of an accomplice, which according to the 
invariable practice of the Courts of India 
required cqrroboratiop. As to Siva- 
chandra he said, whether this story 

be true or false ‘It is no oa^roboratiod .of 
Balasundara’s story and brings nothing 
home to the first accused. I tfaerelopre 
find that there is no legal evWence upon 


which the sixth count can be supported^ 
Supposing again that I am wrong in 
appreciating the evidence, surely it was 
a case in which the jury ndght have 
doubts and might have given the accused 
the benefit of the doubt.” Then he 
relied on the judgment of the Iiord. 
Chancellor iu Makin v. Aliorney-Oen^val 
for New South Wales (3) as showing that 
* where the accused was entitled to the 
finding of a jury, it was not open to the 
Court upon different evidence from 
that which had been before tlie jury to 
pronounce that ho was guilty. 

The result was that in modification of 
the original seutcnce the Court sentenced 
the Appellant to a term of two years’ 
rigorous imprisonment and a fine of 
lls. D,000, and in default of payment of 
the fine to a further term of nine 
months’ rigordus imprisonment. 

Mr, Maync for the Appellant contend- 
ed that the Court was wrong in holding 
that while the tender of pardon to 
D’Saiitos was illegal, his evidence given 
to earn a pardon was admissible ; 
D’Santos was not a convicted person, he 
was an accused person under trial await- 
ing judgment. The tender of pardon 
was illegal. He referred to Reg, v. Han- 
ntknta (4) and Empress of India v. 
Asgfiar AH (5) ; Criminal Frbe^ute 
Code, secs. 337, 338, 342 and 343; Evi- 
dence Act, sec. 24; Oaths Act, 1878/sec. 
5. A trial does not necessarily com^' to 
an end with a plea of guilty, 

Chunna PoK>i€hi (6) ; when itio' acenied 
gave his evidence he was an inoompetetit '; 

(8) L. R. (1304) A. a 57. 

(4) I. L, R. i fild, see 

(5) 1. L. R. a All. 260 (1873). • 

(6} I. U & 26 Mad. 
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witness and an oath could not be law- 
fully administered to him. 

Excepting the offence of conspiracy 
punishable under sec. 121 A pf the 
Indian Penal Code (waging war against 
the Queen) there was no offence of con- 
spiracy as such under the Penal law of 
India. It is only otherwise indictable 
whan it amounts to abetment ; secs. 107, 
108 and 109 were read ; each offence 
abetted makes a separate offence of abet- 
ment and more than one such oflence can 
be tried together only under the provi- 
sions of secs. 233 and "234, Criminal 
Procedure Code. Upon the cf)arge of 
bribery he submitted that* there was no 
evidence on which a conviction could 
take place excluding the evidence of 
D’Santos who had been unanimously 
disbelieved, sec. 107, Evidence Act. The 
High Court had no jurisdiction to sub- 
stitute for the verdict of the jury their 
own verdict founded on evidence being the 
residue of the evidence before the jury. 
Their power was limited under sec. 20 
of the Letters Patent. The High Court 
had no jurisdiction to amend the indict- 
ment by striking out the first count. He 
contrasted sec. 2 of XJ and Xll Viet., c. 
87 (1848), which was followed in the 
New South Wales Criminal Amendment 
Act, 1883, and was the basis of -the 
ruling in Maktnx, Attorney General for 
Nev> South Wahl (3) with secs. 25, 26, tj, 
28 and 38 of the lietters Patent. 

The trying of the four different counts 
at one and same trial is illegal, 
aeeaee. 233,Clfiminal Procedure Code ; the 
wliole trial la inopjsrative if more than 
are joined, eec. 234. Queen- 

(3| Ii. B.tlBe4) A.O*67. 


Emprees v. Nobodip Chundoi* Shaha (7), 
Ee Luchminarain (8), Queen-Empren v. 
Fakirapa (9), Abdur Ruhnian v. Tbs 
Empreae (2). 

The following cases were also referred 
to : — 

Reg, V. Kavroji Dadabhai (10), Queen 
v. linrriholt Ch%inder Ghose (11), Imper* 
atn\r v. Pitambar Jina (12), Queen- 
Empress^ V, O^Hara {\3), Wa/adUir Khan 
V. Qiieen-Empreas (lii), Makin y. AUmney- 
General, New Fiouth Walea (3), Regina 
V. Mellor (15). 

On the (j nest ion of costs, see Macleod 
V. Attorney- General for New South Wales 

(ir>). 

The Loud CHANCBLLon. — Your conten- 
tion is^ that the man has been tried con- 
trary "to law. It is* not merely the 
projper or improper admissfon of evidence. 
27ie New South Wales case came under 
a particular statute. 

Jfr, Phillips then addressed their 
Lot*dships on behalf of the CrowiiT. 

The Lord CiTANCKrj.oii. — You will have 
to deal w^ith the fact that the offences 
were committed over a much greater 
period than 12 months and were all tried 
together. The question is whether the 
Appellant has not been tried for more 
offences than the law permi(^ at one trial. 

(2) 4 C. W. N. 657 : s. c. I. L. U. 

27 Cal. 849, 845-7 (1900). 

(Js) L. R. (1894) A. C. 57, 69. 

(7) I. L. 14 Cal. 395 (1887). 

(8) I. R. R. 14 Cal. 128, set 131 (1886). 

(9) I. L. R. 15 Bom. 491, see 498 (1890). 

(10) 9 Boro. H. C. R. 858, sec 367 and 

372 (1872h 

(11) I. L. R. 1 Cai: 207, sec 216 17 (1876). 

{j2) I. L, R. 2 Boro. 61 (1877). 

(13) I. L. ai7 Cal. 642 (*1890). 

(14) L L. B. 21 Cat 966 (189|). 

(16) BMraaad B. C. C. 4:88 ; Ttkw.C. C. 

464 ; 27 L. U. C. 121 (UffiMj, 

0«) U B. (1891) A. 0. 466. 
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Mr. Phillipa rested bis argumeut on 
. sec. 33{>, Criminal Procedure Code j the 

whole series of acts were connected 

» 

together so as to form one transaction. 
He commented on some of the decisions 
referred to by Mr. Mayne. He referred 
to sec. 537, Criminal Procedure Code, and 
urged that the order of the High Court 
had not occasioned any failure of justice, 
Abdur Sahmait v. The Empress (2).* 
Improper admission of evidence was not 
of itself ground for reversal *of any deci- 
sion under terms of sec. 167, Evidence 
Act, see Queen v. Hurrihole Chunder 
OkCM ( 11 ). 

The accused person mentioned in the 
sections of the Code to which Mr. Mayne 
drew attention meant the person who 
was to be tried. • ‘ 

The High Court has power to review 
the case, see sec. 20, Charter Act, and 
finally determine points of law and to alter 
the sentence, and pass such judgment 
and sentence as shall seem right. 

The Lord Chancellor, — Can the High 
Court make the trial right by^ altering 
the record ? 

Mr. Phillips . — There must be a point 
of law, and that point must have been 
decided, then the Court may correct the 
decision and deal with the sentence. 

The Lord Chancellor at the blose of 
the arguments said : — Their Lordships 
would take time to consider their lodg- 
ment. 

Their Lordships’ Jddoment was deli- 
vered by 

The Lord Chancellor. — In thk case 
the Appellant was tried on an indictoent 
(R) 4 0. W. N. 667 : 8. o. I. L. R. 27 
Cal. 839(1900). ! 

I. L. l^A Oal. 207, 216-217 (1876). 


in which he was charged with no less 
than forty-one acts, these acts extending 
over a period of two years. This was 
plainly in contravention of the Code of 
Criminal Procedu;’c, sec, 234, which pro- 
vided that a person may only be tried 
for three offences of the same kind if 
committed within a period of twelve 
months. The reason of such a provision 
which is analogous to our own provisions 
in respect of embezzlement is obviously 
in order that the jury may not be pre- 
judiced by the multitude of charges and 
the inconvenience of hearing together 
of such a number of instances of cul- 
pability and the conseq\ient embarrass- 
ment both to Judges and accused. It is 
likely to cause confusion and to interfere 
with the definite proof of a distinct 
offence which it is the object of all cri- 
minal procedure to obtain. The policy 
of such a provision is manifest and the 
necessity of a system of written accusa- 
tion specifying a definite criminal offence 
is of the essence of criminal procedure. 

Their Lordships think that the course 
pursued and which was plainly illegal 
cannot be amended by arranging after- 
wards what might or might not have 
been properly submitted to the jury. 

Upon the assumption that the trial 
Was,, illegally conducted it Is idle to sug- 
gest that there is enough left upon the 
indictment upon which a conviction might 
have been supported if the accused had 
been properly tried. The mischief eOiight 
to be avoided by the statute hai jtm 
done. The effect of the ot 

charges before the jury haa not be^ 
averted by dissecting the yerdiet fffcSr- 
wards and appropriating the,, 
guilty only to such of iWfceu 
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' accusation as ought to have been sub- 
mitted to the jury. 

It would in the first place leave to the 
Court the functions of the jury and the 
accused would never have really been 
tried at all upon the charge arranged 
afterwards by the Court. 

Theit Lordships cannot regard this as 
cured by sec. 537. 

Their lordships are unable to regard 
the disobedience to an express provision 
as to a mode of trial as a mere irregu- 
larity, Such a phrase as irregularity 
is not appropriate to the illegality of 
trying an accused person for rnai^y differ- 
ent offences at the same* time and those 
offences being spread over a longer period 
than by law could have been joined 
together in one indictment. The illus- 
tration of the section itself sufficiently 
shows what was meant. * 

The remedying of mere irregularities is 
familiar in most systems of jurisprudence, 
but it would be an extraordinary exten- 
sion of such a branch of administering the 
criminal law to say that when the Code 
positively enacts that such a trial as that 
which has taken place here shall not be 
permitted that this contravention of the 
Code comes within the description of 
error, omission, or irregularity. 

Some pertinent observations are* made 
upon' the subject by Lord Herschell and 
Lord Russell of Killowen in Smitrih- 
waite V. JTannay (1). Where in a 
civil case several causes of action were 
joined Lord Herscliell sa^^s that “ if 
unwarranted by any enactment or rule 
it is much more than an irregularity,” 
and Lord Russell of Killowen in the same 
ease says, **Buch a joinder of Plaintiffs 

(1) L. E. (1894) A. 0.^94, 


is more than an irregularity ; it is the 
constitution of a suit in a way not autho- 
rised by law and the rules a^lioable 
to procedure.” ^ 

With all respect to Sir Francis Maclean 
and the other Judges who agreed with him 
in the case of Ahdur Rahman v. The 
Empress (2), he appears to have fallen into 
a very manifest logical error in arguing 
•that •because all irregularities are illegal 
as he says in a sense and tliis trial was 
illegal that* therefore all things that may 
in Ills view he called illegal are therefore 
by that one adjective applied to them 
become equal in importance and are sus- 
ceptible of being treated alike.. But this 
trial was prohibited in the mode in which 
it was conducted, and their Lordships 
will humbly advise His Majesty that the 
conviction should be set |iside. Their 
Lordships will make no order as to costs. 

Solicitor ; R, 1\ Tasker for the Appel- 
lant. 

Solicitor : India Office for the*Crown. 

Conviction set aside, 

C. W. A. 

[CIVIL APPELLATE JURISDICTION.] 

ArPBAn FROM Original Deorek 
No. 282 OF 1890. 


Maclean, C. J. 
Baner.tee, J. 
1901. 
ri, Jnlv. 


Bairagi o?* ascetic— Ijetters of administra- 
tion, application for, hy his preceptat^s 

(2) 4 C. W. N. 057 : 8. o. I. L. H. 27 
Cal, m (\900J. 


The Collector of 
Dacca on behalf of the 
Secretary of State 
FOR India in Council, 
Defendan t, A ppellan t, 

V, 

Jaoat COANpRA 

• COSWAMI, 

Plaintiff, Respondent. 
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p^ecepior^Stt^oesmn—Oasiohii anci(^nt and 
definite — Byahhaga^ Ok. AY, eec. 6’, pam. 
YyavoJitka Darpana. Oh. K, sec. J, para. Ikk — 
Indian Ifpidence Act (/ of 1872\ sec. 4^. 

On the death of a Bairagi or an ascetic 
his preceptor's preceptor applied for letters 
of administration claiming that according 
to the cmiom prevailing in the sect of 
which Ite and the deceased disciple were^ 
respectively^ menihers^ he^ as the prec^eptor .1 
of the dead man's p%'eceptov teas hiiilM 
to his property : • 

Hold — The custom set vp teas pivoved. 

This was an appeal preferred on the 
1st of September 1^99, against the 
decree of S. J. Douglas, Esq., District 
Judge of Zillah Dacca, dated the loth of 
May 1899, . 

Jagat Chandra •(.^oswaini, the Peti- 
tioner (Kespondent), applied for letters pf 
administration in the lower Court. He 
alleged that ho was the preceptor’s 
preceptor of the deceased who was a 
Bairagi (an ascetic) and as such entitled 
to receive letters of administration. It 
was farther stated in his potitiop that 
the deceased died leaving a Bairagini 
named Radhamaui Baishnabi, one Lalita 
Dasi who alleged herself to be the sister, 
and Kokaram and Kanai Changa who 
alleged themselves to be the nephews 
(sister’s sons) of the said deceased. The 
Petitioner claimed that j^ccording to law 
and custom prevailing in the country, 
the said persons had no right to the 
property left by the said deceased. 

The T^olleotor of Dsyjca on behalf of 
the Secretary of State for India in 
Council opposed 'the application and put 
in an objection stating that he did not 
admit the claim of the applicant as being 
the heir q{ the deoe/ised, and thait tlie 


deceased had died without leaving an heir, 
and his estate escheated to Government. 

The amount of assets likely to come to 
the Petitioner’s hands was alleged by 
the Petitioner to be Rs. 2J9-13, 

The lower Court found upon the evi- 
dence that such custom as set up had 
been made out and allowed the petition. 

The Collector of Dacca preferred this 
"appeal. ♦ 

Balms Bam Churn Mitter and Srish 
Chandra Chowdhury for the Appellant. 

Bahn Baikimtha Nath Das for the 
llespondent. 

The JuDfiMBj5T* OF THE CouuT was as 
follows : — 

Maclean, C. J.— This is^an application 
for letters of administration to the 
estate, which is very small, of one Gopal 
Das Bairagi, ^lio died in the month of 
Magh 1303. Ho was a Bairagi, that is, 
an ascetic, and the Petitioner is bis pre- 
ceptor’s preceptor, and as such claims 
to be entitled to such letters of ad- 
ministration. 'His application is resisted 
by the Secretary of State who alleges 
that the deceased died without leaving 
any heir and that iiis estate has escheat^ 
ed to Government. 

The base of the Petitioiier is thati 
according to the custom which prevails 
in the sect of which he and the deceased 
disciple were, respectively, members^ hCi 
as the preceptor of the dead maa^ 
preceptor, is entitled to his property ko 
which the Secretary of State repHei t^at 
no such custom has been saysfactOl^y 
proved in this case. 

In the observations I am abemt lib 
make, I am dealing only with the, 

Crete before us^ tllfi 
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of a dead disciple who was initiated by 
a disciple who was the disciple of and 
was initiated by the preceptor who is 
now seeking letters of administration. 

The question wo have, in effect, to 
decide is whether the applicant has made 
out that under such circumstances he 
is entitled to letters of administration 
to the property of his disciple’s disciple. 
The Court below has found in favour of* 
the applicant, finding the existence of 
the custom set up and hence the present 
appeal. 

Before I deal with the evidence I may, 
in passing, refer to Chap. Xf, sec. 6, 
paragraph of the Dyabhaga, which 
lays down the general rule in matters of 
this class : “ the goods of a hermit, of an 
ascetic, and of a professed student, lot 
the spiritual brother, the virtuous pupil 
and the holy preceptor talA. On failure 
of these, the associate in holiness or 
person belonging to the same ordei’, shall 
inherit. Thus Yajnyavalkya says ‘the 
heirs of a hermit, of an ascetic and of 
a professed student are, in their order, 
the preceptor, the virtuous pupil, and 
associate in holiness.’ ” And, upon the 
•question of custom I may perhaps refer 
to Chap. V, sec. 1, paragraph 144 of 
the Vyavaatha Darpana, where it is laid 
down, and the authorities for thq jJro- 
position are- given by the learned author, 
that “ If a custom or usage has obtain- 
^ in a country, district, village, nation, 
tribe, class or family and has been in* 
Y^iably observed from time^ immemorial 
or for many generations, it supersedes 
the general maxims or rules of the law.” 
The question really is whether the 
appliimnt has made out the existence 
of custom which the Appellant, the 


Secretary of State, &a>ys must be ancient, 
definite and reasonable. 

Upon this question there is a deal 
of oral evide»ice, and a fair amount of 
documentary evidence. The oral evidence 
which has been laid before us is the 
evidouco of the applicant liimself *and of 
the three witnesses ho has called, and 
they give important and direct evidence 
upoi> the point, and there is no evidence 
the otller way. To cite the language of 
the witncfis Radha Ballabh Goswami: 
He •says, Amongst us who are gurus, 
wo obtain the properties left by our 
disciples or disciple’s disciple on their 
death,” atid ho gave various instances 
in support of this assertion, and some 
of the other witnesses give similar in- 
stanSes. Upon that* evidence it is diffi- 
cult to say that the custom is unreasonable 
nor, notwithstanding what the applicant 
said, “ on uiy death my sons and grand- 
sons will get and on failure of them the 
thakoor ” — upon which the Appellant 
placed much reliance — can it reasonably 
be said, looking at his evidence as a 
whole, that it was indefinite. 

But the documentary evidence is 
important. As to the antiquity of the 
custom the applicant says it has been 
in vogue for a long time a»id relies upon 
an attested copy of a parawana, dated 
the IGth September 1792, purporting to 
have been issued by a certain Mr. Douglas 
tliough who this Mr. Douglas was does 
nut appear. This ptirports to be a very 
old document: genuine it certainly 

supports the a[)plicant’s case for it refers 
distinctly to the proper ty#of a disciple of a 
disciple {anusishya) and would be relevant 
under sec. 42 of the Indian Evidence Aot» 
Looking at the soui^oe from whioh the 
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applicant obtained this document, viz,, 
from liis father, some 20 years tgo, 
and to the fact that there is no evidence 
to suggest that it has been fabricated 
I think we may fairly agree with the 
Court below and hold that it is genuine. 
In this view the custom would appear to 
be ancient. 

There are, however, other documents 
which support ^ the applicant’s case. 1, 
refer first to the attested copy of a 
rvhohaH of the District Jud^ of Dacca, 
dated the 29th February 1848. There 
appears to have been a contest as to who 
was entitled to the property of a disciple 
of this sect on his death, and in the result 
it was determined that the preceptor’s 
preceptor of the disciple was entitled to 
the property. The Govern men f,c how- 
ever, was not a party to that proceeding. 

Then it appears from an attested copy 
of a judgment of this Court, dated the 
15th May 1S05, that this Court held 
that tho head of the sect is entitled to 
the property of the disciple of his imme- 
diate disciple. There is a distinction be- 
tween that case and the present, for, 
there it was held that the head of the 
sect was entitled to the property : here 
it is contended that the preceptor of the 
disciple’s disciple is entitled. 

However, it appears from an attested 
copy of the decree of the Court of the 
Mnusif of Nrftaingungc, dated the 1st 
August 1870, to which Government was 
a party, that a claim, similar to the 
present, was held good as against the- 
Government. That decree was appealed 
against but the appeal^ was dismissed 
with costs, and Government did not 
think it worth while apparently to bring 
the case up to this^Court 


Again it appears from an attested copy 
of a judgment of the Slst July 1883, 
to be found at page 22 of the Paper- 
book, that the same conclusion was 
arrived at. I am not referring to these 
judgments as constituting res jvditata^ 
but as evidence in the matter under sea 
42 of the Evidence Act. Upon these 
materials we may fairly say that , the 
applicant has proved his case. The 
appeal then must be dismissed with Costs, 
We assess the hearing fee at two gold 
mohurs. 

Banerjee, J. — I arn of the same 
opinion. The applicant claims the pro- 
perty of the deqpased as his preceptor’s 
preceptor. A claim like that can only 
rest upon custom. The rule of Hindu 
law with reference to the property of an 
ascetic such as the deceased was, con- 
templates the succession only of the 
preceptor himself (w Dyabhaga, Chap. 
XI, sec. G, para. 35). The custom which 
is set uj) is a custom applicable to the 
sect to which the parties belong. And 
the only question is whether that custom 
has been proved. It is unnecessary for 
me to go into the matter at any length, 
as I agree entirely in all that has been 
said ill the judgment of the learned 
Chief flusbicc. I only wish to add a 
few words with reference to two of the 
objections that have been urged against 
tlie validity of the custom by the learned 
junior Government pleader, namely, that 
the custom is indefinite, and tbikt is 
unreasonable. ^ ^ ^ 

As regards the first objeetkm, there 
is nothing indefinite in the custom as 
set up in the petition of the applinmt 
There' what he says Is Giat the 
is the preceptor’s preceptor the 
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deoeabed and as such is entitled to re- 
ceive letters of ud ministration to the 
estate left by him, Tlmt is a very 
definite statement of the right by custom 
set up. lUie indetiniteness which is 
imputed to the custom is one that may 
attach to it, if we take a certain staie- 
meut of the applicant in his deposition 
literally, that statement being, that on 

the death of the applicant, his soiis anr] 

« 

grandsons will be entitled to the pro- 
perty of his disciples^ disciples. But 1 
do not think that that statement should 
be taken literally. It is susceptible of 
this interpretation, namely, that after 
the applicant, his sons and grandsons in 
their turn will be entitled to the property 
of their disciples’ disciples in their own 
right as preceptor’s preceptor and not 
merely by reason of their being sons and 
grandsons of the applicant ; and if the 
statement is taken in that sense, thei’e is 
nothing indefinite in the custom set up. 

As to the second objection 1 have 
noticed above, that the custom is un- 
reasonable, I need only, say this : that 
though by this custom the right of the 
preceptor to inherit the property of his 
disciple is ignored and the preceptor’s 
preceptor ac({uires a righ^ to inherit such 
property, that of itself does not make 
the custom so unreasonable that we 
should refuse to recognize it. Tt may 
well be, (and sonic of the facts appearing 
from certain of the documents go to 
show that this is so) that by reason^ of 
the superior sanctity attaching to the 
family to which the applicant belongs, 
the right to succeed has -been conceded 
to the members of that family in pre- 
ference to the rights of the immediate 
preceptors of deceased disciples. 

S* 0* S. Appeal diemUeed. 


[CIVIL APPELLATE JURISDICTION.] 

ArrifiAL FROM OumiNAL Decrris 

No. (JO OF 1899. 

Biraj Mouini Dasi 
and others, Defendants, 
Ajppellants, j 

Sri M ATI Chinta Moni 
Dasi, Plaintiff, 

* Respondent. 

^Consent decree — Compromim — Cinl Vroce^ 
dure Code (Aal XI V of sec* 375 — Juriti* 

diction — A ppeaL 

^ When a decree is passed by consent of 
parties^ the question as to whether m not 
the compronnise decree is valid cannot be gone 
into on an appeal against that decree* 

Asuutosh Chandra v. Tara Prosunno 
Roy (2) referred to** 

» Brojo Dorlaji Singh v. Roma Nath 
Ohuhb (3) distinguished. 

This was an appeal preferred on the 
10th of February 1899, {gainst the 
decree of Babu Bulloram Mullick, Subor- 
dinate Judge, first Court of Zillah 24- 
Pergunnahs, dated the 15th of April 
1898. 

'Ihe facts of the case appear from the 
judgment. 

Dr* Ashutosh MuJeerjeh and Babu Sarat 
Chunder (rhose for the Appellants, 

Bobus (hdap Chandr^ Bircar and Ifari 
Char an Barfchd for the Respondent, 

The Judgments of tub Court were as 
follows : — ^ 

Maclean, C. J*. — Tliis is a partition suit 
which was .instituted •on the 26th of 

(2) I. L R 10 Cal. 612 (18S4). . 

(3) I C. W. K. 597 ; s. c* I. L. B. 24 
Cal 908 (1897)* 


Maclean, C. J 
Banerjbe, j. 
1901. 

9', ^lay. 
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September 1897, for the partition of cer- 
tain properties of which the Plaintiff was 
entitled to one-half and the Defendant 
Biraj Mohini Dasi and her two minor 
children, who were also Defendants, are 
^entitled to the other half. After certain 
intermediate proceedings the case came 
before the Subordinate Judge of 24-Per- 
giinnabs, on the 18th of February 1898, 
and it appears from the entries in -the 
order-sheet that the suit was compromised 
on that day, and the comprdfnise was 
sanctioned by the Court on behalf of the 
'minors, and a decree was made in the 
terms of that compromise. 

On the 15th of April 1898 the final 
decree was made in the suit. On the 
18th of May 1898 the present Appel l|ints, 
the Defendants in tlfe suit, applied *for 
a review of the above orders of the^ 
18th February 1898 and the 15th April 
1898, but that application was dismissed 
on the 18th of June 1898. The Ap- 
pellants have now appealed against both 
the preliminary and the final decree, and 
under a recent ruling of a Full jBench 
of this Court in the case of Khadem 
Hossein v. Emdad llossein (1) they claim 
to be entitled to challenge the preli- 
minary decree of the 18th of February 
1898. If the preliminary decree had 
not been a consent decree based upon 
a compromise tmd sanctioned by the 
Court, this conl^tion would have been 
well-founded, but, as it was a consent 
decree, the Appellants cannot challenge 
it now upon the present appeal. They 
cannot, upon the present appeal, go 
into the questioti of whether or not 
the consent decree is or ie not binding 
upon the parties.; that is a new apd 

U) 0 (J, W. N. (1901). 


entirely distinct case raising new and 
distinct issues of fact, and may be of 
law, and which must be determined in 
a fresh and distinct proceeding. The 
Appellants must get rid of that consent 
decree : they must have it set fifeide, if 
a proper case for setting it aside be made 
out : they cannot effect this object by 
appealing against it. Apart from prin- 
ciple this would appear to be clear upon 
authority ; for, in the case of A9huto$h 
Chandra v. Tara Prosunno Roy (2), it 
was laid down that for the purpose of 
setting aside a decree passed in pursuance 
of a compromise there are two modes of 
procedure available by suit^ or by review 
of judgment. It is not for us to say 
which course tlie parties should take. 
We cannot upon this appeal go into the 
question of whether or not the compro- 
mise decree wiva valid and binding as 
against the present Appellant. 

In this view it becomes unnecessary to 
go into the question of what are the 
powers of a vakil in relation to compro- 
mising suits of whether the compromise 
here was duly sanctioned by the Court. 
I'hese are questions which must remain 
to be determined when they are properly 
brought before the Court. No other 
grounds of appeal have been suggested 
to us ; , consequently the appeal fails and 
must be dismissed with costs, five gold 
mohurs. 

Banerjrb, J. — I concur with the leai^ 
ed Chief Justice in thinking that thjb, 
appeal must be dismissed. 

The learned vakil for the Defendan^e* , 
Appellants contends that al%)^h B90>/ 
375 of the Code of OitU Proe^ste makei , 
a decree on a oompromise inal, ,|ret waf 

■ (2) L L. It. 10 Cal. 812 {1?84}! 



Voii. V.] TBE CALC0TTA WEEKLY NOTES. 870 

Biraj Mohini Dahi v. Sjumatf Chinta Moni Dasi. 


ate entitled to appeal against the decree 
in this case so far as the appeal seeks 
to show that there was no valid com pro* 
mise to support the decree ; and he relies 
upon the case of Brojo Durlab Singh 
V. Roma Nath Ohose (3) as supporting his 
contention. 

It may be conceded that an appeal for 
that limited piirp'^so may lie, as a matter 
of law, against a decree passed on a 
compromise, and having regard to the 
nature of the grounds urged in this case, 
I must hold that these are grounds which 
cannot be entertained by way of an 
appeal from a consent decree, whatever 
other remedy the Appellant jnay have 
for substantiating those grounds and 
obtaining relief against that decree. 

The two grounds urged are, firsts that 
the decree upon the alleged compromise 

I 

is bad, because the pleader who entered 
into the compromise on behalf of the De- 
fendants-Appellants, had no authority 
to enter into it ; and, sreend^ that the 
Court, in sanctioning th^e compromise, 
BO far as the minor Defendants were con- 
cerned, did not take into consideration 
the question of whether the compromise 
was for the benefit of the minors. The 
very first contention raised by the Ap- 
pellants would g9 to show that an appeal 
is not the proper mode of having the 
question determined, for, in an appeal, 
the Court must deal with the case upon 
the materials which are on the recor4 
It was urged for the Appellants that if. 
they were willing to accept the risk of 
having the questions raised by them dealt 
with upon the materials on the record, 
without seeking for any opportunity of 

• (3) 1 0. W. N* 597 : s. c. I. L. R. 24 
Qld. 908 (1897h 


putting forward further materials before 
the Court, there was no reason why they 
should be precluded from doing so. But 
this argument overlooks the other side 
of the question. The partial materials 
upon which the Court, in dealing with* 
the appeal, must deal with th(? question, 
may be sufficient for the Appellants* 
purpose ; but they may not be sufficient 
for the llespondent’s purpose, and the 
llospoiide^t may well say, if the question 
that is now sought to bo raised as to the 
authority of the pleader were raised in 
a proper proceeding, he would be pre- 
pared to show, by evidence, which he 
cannot do upon this appeal, that the com- 
promise that was entered into was a 
per(octly legal one, and, that there was 
no defect in the authority of the pleader 
to enter into it. The issue that is now 
sought to bo raised is an altogether now 
issue which never arose in the case, and 
was never discussed in the Court below ; 
and it would be unfair to the Court 
below as much as to the Respondent to 
allow the question to be discussed now. 
It is in this view of the case that T think 
the question raised in this appeal ought 
not to be allowed to be raised and dealt 
with by w’ay of appeal. In this view 
of the case, it becomes unnecessary to 
consider the question whether a pleade? 
in this country has authgrity to compro- 
mise a case on behalf of his client. I 
would make only one observation with 
reference to thgrt question. T fail to see 
any good reason f{7r the distinction that 
is sometimes drawn in dealing with the 
question between the statufll of a pleader 
in this country and that of legal praoti- 
tloners in other countries. The question 
ought to be dealt witii on generrt 
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principles, irrespective of any peculiarities 
in the status of the legal practitioners 
in this country. 

Upon the question as to whether the 
proper procedure for having a decree 
upon compromise set aside is to file an 
application for review or to bring a new 
suit, there has been some diversity of 
opinion disclosed ]ii the reported cases. 
See the case of Ashutosh Chandra v. ^ara 
ProBunno Roy (2) ; see also the case*of 
Sarat C^und&i' Ghose v. Kartich ChumUr 
Milter (4) in which apparently without 
objection a suit was considered to bo the 
proper mode of proceeding. 

S, C. S. Appeal dismissed, 

[CIVIL APPELLATE JURISDICTION?.] 

Appeal fhom Appellate Decree 
No. >2268 OF 1899. 

Gudar Tewary and 
Rampini, J. others, Defendants, 

Gupta, J, Appellants, 

1901. 

23, May. Brij Nandan Pkrshad, 
Plaintiff, Respondent. 

Landlord and tenant — Enhancement of 
rent, svit for rent and fw'— Maintainability 
of suit — CiHl Procedure Code (^Act XIV of 
1SS.2\ sec. .^5— 0/2 Thai yat at faced rate. 

^ A suit for both enhancement and arrears 
of rent at an enhanced rate is maintain- 
able, The eatsises of action although 
separate^ may be combined under sec. Iff}, 

C. p. c. 

In a suit for enhancement of rent the 
onus is upon the Pefentllant to prove that 
he is a raiyat at^ fixed rate. c 

This was an appeal preferred on the 
20th of November 1899, against the 

(2) I. li. R. 10 Cal. 612 (1884). 

^4) 1. U R. 9 Cal. 81Q (1888). 


decree of Babu Atal Behary Ghose, Sub- 
ordinate J udge, 2nd Court of Zillah Saran, 
dated the 7th of June 1899, affirming the 
decree of Mr. Ibrahim Ahmed, 3rd Mun- 
sif of Ohnpra, dated the 16th of July 
1898. 

The facts of the case appear from the 
judgment. 

• * Jhihu Dwarhf Nath Milter for the Ap- 
pellants. 

Bahn Jiuinendra Nath Bose for the 
Respondent, 

The JuPfJMENT OP THE CouRT was as 
follows : — 

This is an appeal against a decision 
of the Subordinate Judge of Saran, dated 
the 7th of June 1899. 

The facts of the case are these. The 
Plaintiff sued for enhancement of rent 
and also for arrears of rent at an enhanc- 
ed rate. 

The Munsif decreed the enhancement 
of rent prayed for, but dismissed the 
suit for arrears of rent at an enhanced 
rate. Apparently he believed in the 
Defendants' plea of payment. He said 
that the Defendants had proved that they 
had deposited rent at the old rate for the 
years in suit prior to thejili’ng of the 
snif and lie dismissed tlie Plaintiff's claim 
for the years 1303 and 1304, 

. The Subordinate Judge remanded the 
case for re-enquiry by the Commissioner 
as to whether the raiyats examined by 
him had rights of occupancy or not and 
whether the^ were of the same dais of 
tenants as the Defendants. The Com.^ 
missioner made a further report and the 
Munsif on consideration of that 
decided that the raiyats examined by the 
Oomn^iBCiioner were oconpanoy rofyaif, 



TriE CALdUirrA #E^itLY l^QT^S. 


Yoi. %] 

Gudab Tewary v.-Bbij Nandan Pbrshad. 

The case then went again before the 
Subordinate Judge, who dismissed the 
appeal. 

The Defendants now appeal to this 
Court and three pleas have been raised 
by the learned pleader who appears on 
their behalf, first, that the Plaintiff’s suit 
for both enhancement and arrears of rent 
at an enhanced rate is not maintainable ; • 
secondly, that the Commissioner rejected 
certain evidence which the Defendants 
wished to adduce after remand to show 
that they were raiyaU holding at hxed 
, rates, and, thirdly, that the onus of prov- 
ing that the Defendants are raiyats hold- 
ing at fixed rates has been* misplaced on 
them. 

We think that there is no force in any 
of these conl^tions. 

There is no illegality in the suit being 
brought for enhancement as well as for 
arrears of rent. No doubt these causes 
oj action are separate and distinct but 
they may be combined under sec. 45, C. 

P, 0. As a matter of f|iot, however, 
the Plaintiff’s suit for arrears of rent, 
either at an enhanced rate or at the old 
rate has been dismissed and his suit is 
now only for enhancement, and there- 
fore the Defendants have in no way been 
. prejudiced by the way in which the 
Plaintiff has brought his case. • 

Then, with regard to the second and 
third pleas^i it appears to us that the 
Appellants are not entitled to take them,, 
because neither of them was taken in the 
memorandum of appeal to* this Court. 
And as for the second plea, namely, that 
the Commissioner has shut out evidence 
%hi0li the Defendants wished to adduce 
before* Him after remand, it appears to 
us that be could not have taken that 


d8l 


evidence in consideration of the terms 
of the order of remand. He was told to 
take evidence as to the status of the 
raiyaU who held land in the neighbour* 
hood and who say that the rates payable 
by them are higher than the rates 
payable by the Defendants. What the 
Defendants wished to adduce before him 
was evidence to show that they were 
^raiya*ts^ holding at fixed rates and that 
was not evidence which the Commissioner 
was entitlec! to receive. 

Then, it appears to us that the onus of 
proving that the Defendants are raiyats, 
holding at fixed rates, has been placed 
rightly on the Defendants. It is found, 
as a matter of fact, that the Defendants 
are ra^ats with rights of occupancy ; and 
if they claim a higher^status they should 
prove it. 

There is therefore no defect in the 
judgment of the lower Appellate Court 
and we dismiss this appeal with costs. 

Appeal dismissed. 

S. C. s. 


PRIVY COUNCIL. 

[OiJ APPEAL FROM THE JUDICIAL COMMIS- 
SIONER OF OUDU.1 


Lord Hobhousb. 
Lord Macnaghtbn. 
Lord Robertson. 
Sir R. Couch. 

Sir Ford North. 
1901. 

13, June. 


Raja Mohammed 
Mumtaz Ali 
Khan, Plaintiff, 
Appellant, 

Sakha WAT Ali 
Kuan, Defendant,^ 
Respondent, 
and 

another appeal. 


Oudh Land Revmm Act {XVII of 1876), 
secs. 161, 166 and 176^Court of Wards, 
poxm of, to alimatc Wosrds properiy^Avmd 



882 


THE CALODOTA WKEELT NOTl!^. 


(Vot. V. 


Kaja Mohammed Mumta;s Au Khan v. Sakhawat Ali Khan. 


beyond the terms of reference viiva 
awards 

The powers of a Vourt of Wards are 
those of a guardian suppUn^nied by cer- 
tain additional powers given by the statute^ 
and it has no power to make a voluntary 
alienation of the Ward^s real estate in 
perpetuity, 

* Sec, 172 of ^ Act XVII of 1876 does 
not justify suck an alienation ivfiere it is 
not for the benefit of the WatuVs prbpeHy 
or to his advantage. 

, An award that goes beyond the terms 
of reference to the arbitrators is to that 
extent ultra vires. 

These were consolidated appeals from 
a judgment of the Judicial Commis- 
sioner of Oudh, dated 19th May 1898, 
reversing certain decrees of tlie Civil 
J iidge of Lucknow. 

The suits raised the (juestioii of the 
title of the Respondents to the villages 
of Kasmora and Pura Mirza. The facts 
are these : — Rajah Riasat Ali was taluk- 
dar of Utraula in Oudh. He died in 
1865 leaving him surviving a widow Dan 
Bibi. The Appellant is the posthumous 
son by that lady and was born in Octo- 
ber 1865. On the Rajahs death Dan 
Bibi got possession, but on *J3rd August 
1865 her title was challenged in a suit 
for possession of the estate instituted by 
one Mussammat Madaro as guardian of 
her sous, the RespondentSi olainiing 
title for them as the legitimate sons of 
tbe deceased Kaja. ceShe herself was a 
prostitutei but she alleged the Raja had 
married her. During the course of the 
litigation a reference was made on the 
27th October 1865 to arbitrators to de- 
cide the followingtissue, viz . ; — ‘‘Whether 


the son, born of Dan Bibi, can be the 
sole heir to the entire property left under 
the custom of the couutr}^ or Farbat 
Ali Khan and Sakha wat Ali Khan, the 
two sons born of Madaro Bibi, can also 
be successors' to the property ? If they 
can, what is the portion to which they 
and Madaro Bibi would be entitled to?** 

Au award was made bearing date the 
18th November 1865; and the arbitra* 
tors decided against the claims of Madaro 
Bibi and her sons to any share in the 
inheritance.** 1'hcy then decided that 
Madaro Bibi was entitled to articles 
given her by the deceased Raja, and re- 
commended marntenaiice for Madaro Bibi 
and her sotis in the following terms : — 
“It is proper that Bibi Madaro should 
receive Rs. 60 per month in cash for 
maintenance and support during her life, 
on the proviso of keeping herself in the 
house with honour and good conduct* 
That the monthly stipend just proposed 
for the maintenance and support of 
children should continue for six years, 
after which time when tbe children 
become capable of receiving education in 
a Government School, the Government 
would then propose what they should get 
for their support. 

“That when both these children are' 
grown up and attain tbe age of discretion, 
they shall have villages sepai^ted for 
them, according to their i^ipend 
deduction therefrom of the Govemmetit 
revenue. 

“That the monthly stipend w|U be 
given as follows : — 

Rs. 10 per month to Bibi JMadac^* 

Ks. 30 per month to Farhai AU 
Bs. 20 per month to Si^bnwat 
Kham** 
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Two of the arbitrators appeared o» the 
7th Deoeoriber 18G5 before the Deputy 
Commilhioner, in whose Court the case 
was pending, and he seems to have return- 
ed the award, for on the document is 
endorsed a further award made on the 
17th December 1865, but signed by only 
two of the arbitrators. Up to the 2lst 
December 1865 it had not been filed in 
Court, yet on that date the Deputy Com- 
missioner proceeded to di.spose of the 
case, and passed a decree in the following 
terms; — “I dismiss the claim for the 
estate, but decree maintenance to Plain- 
tiff and tlie two sons Farhat Ali and 
Sakhawat Ali, on the terms of the award, 
;_Plaintiff, Us. 10; •Farhat Ali, 
Rs. 30 : and Sakhawat Ali, lls, 20 ; total 
Rs. 60/^ 

This decree was confirmed on uppcal 
by the Commissioner of Fy^abad, on the 
llth August 1866; and also by the 
Judicial Commissioner on the 2ud January 
1867. ^ 

Payments by way of maintenance were 
made to the Respondents, but not the 
exact amounts decreed ; and in conse- 
quence, in the year 1883, they claimed 
from the Deputy Commissioner, the 
estate still being luider the management 
of the Court of Wards, a sum of Rs. 3,271 
as arrears due to them. On the 25th 
May 1883 the Deputy Commissioner 
asked for orders, and wrote as follows 
** Their claim appears to me to be per- 
fectly correct; and with your sanction 
I propose to make the payments at an 
early date. I also propose in accordance 
with the decree of 1866 (19th March) 
to ptitan enepto the cash allowances for 
the future, and assign to-^ them a village 
e^tece for their maiutenaoce. 1 woiUd 


choose for the elder Farhat Ali, a village 
which would^ give him an allowauoo of 
Rs. 500 or Rs. GOO per annum, and for 
the younger Sakhawat Ali, a village pro* 
dueing Rs. 350 or Rs. 400.’^ 

The Chief Commissioner sanctioned 
the proposals, and stated in his order of 
the 7th July 1883 that the Respondents, 
“be given, in lieu of the present monthly 
«allowt^uce, two villages, yielding a profit 
of Ks. ^00 and Ks. 400 per annum re- 
spectively, •iiftor the payment of the 
Government jama.^^ 

On receipt of this order, the manager 
of the estate was required to report, and 
he, on the 19th August 1883, suggested 
the villages of Kasmora and Para Mirza 
.as suitable for the purpose. And on the 
same •flato the Dcpqty Commissioner 
directed the immediate d(‘livery of pos- 
session to the UospondentH, and the 
exeontion of “(conveyance deeds, grant- 
ing them a heritable interest. 

No conveyances were ever eaecuted, 
but the Respondents were at once given 
possession of the villages in suit, and had 
continuously received the profits, which 
are in excess of the amount sanctioned 
by Government. 

On coming of age, the Appellant being 
informed of the nature of the Respond- 
ents’ possession, refused to recognise it ; 
but was ready and willing to allow timm 
a cash maintenance of Rs. 30 and Rs. 20 
per month as decreed to them. On their 
, refusal to surrender possession, he in- 
stituted the present suits to obtain 
possession of those villages. 

The Judicial, Commissioner found as 
follow's : — 

The Defendants had certainly a claim 
to maintenance wlmx ,the villages were 
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made over to them, and it was for the 
benefit of the minor that such claims 
should be settled. Sec. 172, Act XVII 
of ^1876, provided that the Court of 
Wards shall have power to give such 
leases or farms of the whole or parts of 
the immoveable property, under its 
charge, and to mortgage or .sell any part 
of such property, and to do all such other 
acts as it may judge to be most f^r tha * 
benefit of the property and the advantage 
of the disqualified proprietcfrs. IT the 
Court of Wfirds, therefore, honestly 
thought it was for the advantage of the 
estate that the Defendants' claims should 
be settled by making over the villages to 
them, the Deputy Commissioner acted 
within his authority when he did so. 
Had there been po award or dectxe, — as 
the estate is one of considerable import- 
ance and the Defendants, as brother^ of 
the talukdar, had a claim on him for 
maintenance, — I do not think it could be 
held that the grant of the villages to 
them, in lieu of their claims, was not 
proper, or that it was not for the advan- 
tage of the estate and its owner that a 
reasonable and suitable provision should 
be* made for them in accordance with the 
custom of the family. Courts in fixing 
maintenance should have regard to the 
status in life of the Ward and the amount 
of his income. (Trevelyan's Law relating 
to Minors, page 223), and the same con- 
siderations should guide the Court of 
Wards in set'tling claims to maintenance. . 
There is nothing to indicate that the 
Deputy Commissioner, in making over 
the villages teethe Defendants, had 4 their 
interests in view, and not those of the 
Plaintiff. He did so presumably, because 
he thought the Jncome of the vOlages 


was a proper amount to be given for the 
support of the Defendants, having regard 
to the rank and circumstancese^of the 
parties." 

Oil this appeal Mr, Degruytiwr for 
Appellant submitted that the limits of 
Respondents' rights were to receive Bs. 30 
and Rs. 20 respectively per month for 
life only, ^'hat the practical effect of 
the Deputy Commissioner's order was to 
niak(^ a gift of the Appcllani’s property 
to the Res})ondents to which they had 
no right. That the Court of the Judicial 
Commissioner had erroneously considered 
that they had a right to maintenance. 

The questionii were : — Can a guardian 
deal with property to the disadvantage 
of the Ward and did the Court of Wards 
stand in a better position. 

He submitted it did not, when such 
power is not given by statute. 

He referred to Act XVJI of 1876, secs. 
161, 167, 170 and 172. He submitted 
that the Deputy Commissioner had not 
exercised a conscious judgment which he 
was bound *to do, the minor’s interest 
and the benefit of his property was never 
present to his mind. He had really given 
away the minor's property. 

Further the Court of Wards was really 
the Chief Commissioner as the Deputy 
Commissioner was under his control and 
the order of the Deputy Commissioner 
w'as in violation or went beyond the sanc- 
tion given by the Chief Commissioner. 

Their Lobdships’ JuDOMBNr was deli* 
vered by * 

Sm Ford North. — The Appellant in 
these consolidated appeals if Uie tsds^kdar 
of Utraula, or Bilaspur, a posthume^ 
son of (be iUJa Blasal AU KbliWf wbp 
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diad in the year 1865. Before the Ap- 
pellant was born Masainmat Madaro, as 
guardian of her two sons, the Respond- 
ents, took proceedings on their behalf to 
recover the estates of the late Rajii, al- 
leging that her sous were his legitimate 
ohildren. After the Appellant appeared 
upon the scene an agreement was drawn 
up, with the consent of the Court, >>y 

which it was left to arbitrators to decide 

• 

an issue whether the Appellant could be 
tl)e sole heir to the late Raja’s entire 
property under the custom of the country ; 
or whether the Respondents could also 
be successors to it ; and, if so, what was 
the portion to which they and their 
mother would be entitled. 

The arbitrators made an award dated 
the 17th December 1865, whereby they 
found that the Appellant and his mother 
Dan Bibi were according to the custom • 
of the country proprietors and heirs of 
the entire estate and property of the 
late Baja, and the Respondents and their 
mother Bibi Madaro could not share in 
the inheritance ; that 4>he Respondents’ 
mother should receive Rs. 60 per month 
for maintenance, to be allocated thus : — 

Rs. 10 per month to Bibi Madaro, 

Rs. 30 per month to Farhat AH Khan, 
and 

Bs. 20 per month to Sakhawat Alj Khan 
and that such payment should* continue 
for six years, after which time the 
Government should propose what they 
should have for their support. And* the 
arbitrators also awarded that when both 
the Respondents were •grown up and 
attained the age of discretion they should 
have villages separated for them accord- 
ing to their stipend, after deduction 
of the Oovornment revenue. 


On 2lst December 1865 the action 
came on again before Major Ross, the 
Deputy Commissioner of Gonda ; and he, 
stating that the award appeared to liim 
fair and ecpiitable, dismissed the claim 
for the estate, but decreed maintenance 
to Bibi Madaro and the Respondents on 
the terms of the award, vu., Bibi Madaro 
Rs. 10, Farhat AH Rs, 30, and Sakhawat 
AH Rs. 20, total Rs. GO, 1"his order was 
aftismed by the Commissioner of the 
Fyzahad Division on the llbh of August 
1866; and by the Judicial (Commissioner 
of Oudh on the 2ud of January 1867. 

It will be observed that the award 
went beyond the reference, so far as 
relates to the allotment of two villages 
to the Respondents. That portion of the 
ajpurd was not dealt with by the order 
of the 2l8t of December 1865; and the 
Commissioner on (lie appeal pointed out 
that the lower Court had rejected so 
much of the award as related to matters 
not referred to arbitration.^ This, how- 
ever, cannot apply to the allowance of 
Rs. GO per month for maintenance, which 
wa» expressly decreed by the order of the 
21st of December 1805. 

By reason of the infancy of the Ap- 
pellant his estates were from the first 
under the management of the Court of 
Wards ; and bn the 25th of May 1883, 
while ho was still a minor, but after the 
death of the Bibi Madaro, and the attain* 
meut of 21 by ' both the Respondents, 
the then Deputy Commissioner at Gonda, 
Mr. White, w’rote to the Commissioner 
of the Fyzabkd Division pointing out 
,that certain arrears of maintenance were 
due to the Respondents. He also pro* 
posed to put an end to the cash allow^ 
anocs they M theretofore received, and 
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to assign to them each a village for main- 
tenance ; choosing for the elder, Farhat 
Ali, one which would give him Rs. 500 
or 600 per annum, and for the younger, 
Sakhawat Ali, a village producing Rs. 350 
or 400 per annum. The writer stated 
that this would be in accordance with the 
decree of Mr. Reid, the Commissioner, 
dated the 19th March 1866, an extract 
from which he professed to give. There 
is nob, however, any trace of such deci- 
sion to be found ; and the passage quoted 
is from the award itself. Mr. Reid wag 
the Commissioner of the Fyzabad Divi- 
sion who on the lllli of August 1866 
affirmed the decision of Major Ross of 
the 2l8t of December 18G5 ; and a refer- 
ence to his reasons and his formal judg- 
ment (both set out in the Record) slft^w 
that the allotment of villages to the 
Respondents was not referred to. 

By a Government older, dated the 7th 
of July 1883, the sanction of the Lieuten- 
ant-Governor and Chief Commissioner 
was given to the proposal that the Re- 
spondents should be paid the arrears of 
maintenance due to tiiem, and that they 
should be given in lieu of the present 
monthly allowance two villages yielding 
a profit of Rs. 600 and 400 per annum 
respectively after the payment of the 
Government jama. 

Further proceedings ensued before the 
Deputy Commissioner which resulted in 
the village Kasmora, the income of which 
was about Rs. 640, being allotted to 
Farhat AH Khan ; and the village Pura 
Hirza^ the income of which was about 
Bs. 400, to Sakhawat AH Khan, 'ilie 
Appellant’s liability for the duty due to 
the Government in respect of those 
villages was, however, kept alive* By ati 


order of the Deputy Commissioner, dated 
the 27 bh of November 1883, conveyances 
were directed which were to oontaln pro* 
visions that the Respondents were always 
to remain well-wishers and obedient tO 
the head of the family ; and so long as 
they did not fail in their duty the pro- 
perty would remain, generation after 
generation, in their possession and ooou^ 
potion. The same order provided for 
p{^ ment of the arrears of maintenance, 
and immediate delivery of possession 
of the village.s. This was done, and the 
Respondents have ever since been in 
receipt of the income therefrom ; and 
from a kahniiyal, dated 18th June 1887, 
it appears that Fathat Ali Khan succeed- 
ed in leasing the inonzah Kasmora for five 
years at Rs. 800 a year, and the income 
has since further increased. The convey- 
ances directed have not yet been execut- 
ed : but this cannot prejudice the rights 
of the parties. • 

In October 1886 the Appellant attain- 
ed 21, and in 1889 he commenced an 
action against c*»ch of the Respondents 
to recover possession of the village allot* 
ed to him. 'J'he two actions were tried 
together by consent, and the appeals 
have been consolidated ; so the existence 
of separate actions need not again be 
referred to. The principal question in 
the Courts below was,, and the orily 
questipii here is, whether the allotment 
of the two villages, to the Respondenti 
was wdthiii tlie powers of the Deputy 
Commissioner of the Court of Ward^' 
and is binding lipon the Appellant. The ’ 
Civil Judge at Lucknow on the iSlh* 

July 1895 decided in hm favour, 
that he was entitled to recover poesesaioh, 
and to mesne profits j but tWi ileow 
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was on the 19tli of May 1898 reversed 
in the Court of the J udicial Coaimi8> 
sioner of Oudh, where the Appellant’s 
claim was dismissed. 

The Court, of Wards has of course all 
the ordinary powers of a guardian over a 
Ward’s property, supplemented by certain 
additional powers given by statute. By 
sec. 161 of the Oudh Land Revenue Aa;^, 
1876, it ia provided that the Deputy 
Commissioners shall, subject to the con- 
trol of the (Joinmissiouer and the Chief 
Commissioner, have the powers of a 
Court of ^V'ards within their respective 
districts, for the superintendence of the 
persons and property of* all persons who 
may become entitled as proprietors or 
under-proprietors, and who are disquali- 
fied for the management of their own 
estates ; within which class minors are, 
by sec. 162, expressly included. Sec. 
166 provides that the jurisdiction of the 
Court of Wards shall refer to the care 
and education, and management of the 
property, of persons subject thereto ; 
and sec. 172 provides that V The Court 
of Wards shall have power to give such 
leases or farms of the whole or parts of the 
immoveable property under its charge, 
and to mortgage or sell any part of such 
property, and to do all such other^ acts 
as it may judge to be most for thfi benefit 
of the property, and the advantage of 
the disqualified proprietor^.” 

Their Lordships are of opinion that 
the allotment of the two villages to the 
Respondents cannot be supported. It is 
not authorised by any of the orders of 
Court made fn the years 1865, 1866, and 
1867 ; and the finding, of the award on 
the* subject was not within the reference 
to arbitration! and was not adopted by 


the Court. It is not within the power 
of a guardian to make a voluntary alie- 
nation ill perpetuity of his Ward’s real 
estate, aud it is open to the Ward on 
attaining 2 1 to challenge the validity of 
such a transaction. 'Fhe letter of the 
25th of May 1883, upon which the order 
of the 7th of July was based, contains 
a very misleading aud incorrect account 
of vyhat had taken place ; and even that 
latter qnly proposed to provide " the 
Respondents with subsistence ” or 
“ maintenance not to band over to 
them part of the Appellant’s real estate, 
tiiat should remain theirs, from generation 
to generation. Nor can the assignment 
of the villages to the Respondents be 
j unified under sec. 172 of the Act. 
Clearly it cannot, imless it comes within 
» the final words, that the Court may do 
all such acts as it may judge to be most 
for the benefilj of the property, and the 
advantage of the infant. Ic was not for 
the advantage of the Appellant, or the 
benefit of his property, that two couaid- 
erable portions of his estate should be 
disposed of without consideration. Aud 
there is not any trace throughout the 
proceedings of any thought having been 
taken as to what was beneficial to him 
or his estate. The R&pondent, Farhat 
AU, gave evidence that he and his brother 
were going to sue for maintenance on the 
basis of the award of December 1865, 
and that the Deputy Commissioner 
replied that it was no use suing, as he 
would give themu villages in lieu of main- 
tenance according to that award. So 
t&at this ul0ra vires av^rd was apparent* 
ly the sole ground for the appropriation 
of these villagejft, if that evidence can N 
trusted. • 
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No question was raised here or in the 
Courts below as to any right of the 
Kespoiidents to maintenance out of the 
Talukdari estate independently of their 
claims to the absolute ownership of the 
two villages, and their Lordships abstain 
from expressing any opinion upon it. 
If any such right exists, effect can be 
given to it by way of set-off against the 
liability in the execution proceedings in 
respect of mesne profits, and, as regards 
maintenance after the delivery of posse^s- 
sion, by a suit. 

Their Lordships will therefore humbly 
advise His Majesty that the judgment 
of the 19th of May 1898 sliould be re- 
versed, and that of the 18th of July 
1895 should be restored, and that^jtho 
Eespondeuts should bo ordered to pay 
the costs of the appeal to the Judicial 
Commissioner. The Kespondents must 
also pay the costs of this appeal. 

Solicitors : Messrs T. L, Wilson cf? Co, 
for the Appellant. 

Appeal allowed, 

C. W. A. 


PEIVY COUNCIL. 

[On Appeal from the Allahabad 
High Court.] 

Lord Hobhouse. Batul Begum, 

Loro Davby. Plaintiff, Appellant, 

Lord Robertson. v. 

Sir Bighard Couch. Mansur Ali Khan 
1901. & ors., Defendants, 

19, June. . Respondents. 

mm 

Forectosm^e a mortgagee hy conditimal 
eale’-^Pre-empHonit 9 nit for-^P2^eMuyfi, pky- 
maly meaning of-^Possemon of undivided 
share of a semindari^ natwre of^Zimitation 
Act (XV of 1877\ JSch* //, Arts. 10, m and 
144 — Time from whichfUmitation commences. 


In Art. 10, Sch, II of the Limita/tion 
Act ^^phpical possession^' means **per- 
atid immediate ” possession. The 
definition of “ actnal possession ” given by 
Stuart, C, J,, in Jageshar Singh v, Jaw- 
AHAR Singh (1) correct and applies with 
still more certainty to physical posses- 

« • The vendee of a share of a zemindari 
tenure gets only formal possession and 
cannot get physical possession of the share 
purchased hy him except hy enforcing 
partition, 

A suit for pre-emption hy a co-shares* 
where the vendee has only obtained formal 
possession does not fall under Art, 10 of 
the Limitation Act, but under Art, IW 
thereof. 

Art, ihe Limitation Act does 

not apply to suits for jn't-emption. 

Where a inortgagee by conditional sale 
of a share of a zemindari has foreclosed, 
the period of limitation in a suit for pre- 
emption by a co-sharer, begins to mn from 
t/i^ expiry ^of the year of grace after 
which the mortgagee's right of possession 
becomes mature, 

Ali Abbas v, Kalka Prasad {^) ap- 
proved. 

This was an appeal from a decree of 
the Allahabad High Court confirming a 
decree of the Sub^ Judge of Gorakhpur* 

The Appellant’s suit was to enforce a 
right of pre-emption in respect of certain 
sfiares in villages named in the pl^nt. 

Of the Defeudants-RespondeiitSv Bbag* 
wati Persbad alone put in a .Wntten 
defence in which be pleaded, ttifer 

(1) I. L. R. 1 Ail. sil (We). 

(2) 1. L. R. 14 AH. m 
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that the suit was barred by the statute proceedings commenced the present suit 


of limitations. 

Both Courts gave effect to such 
defence. 

The Appellant contended that the suit 
was not barred by linntation. 

The facts are, the Defendant Mansur 
Ali and his brother Zahur Ali owned 
Jrds of three villages Pathringwa, Sen-, 
duria and Pipra, in equal shares and the 
whole of a village named Parsa. 

On 14th March 1868 Zahur Ali mort- 
gaged by conditional sale his share in 
the four villages to one Surja Pershad now 
represented by the Respondent Bhagwati 
Pershad, the mortgagor remaining in pos- 
session. 

The mortgage was foreclosed and the 
period of grace of one year expired on 
20th January 1881, (Regulation 17 of 
1806). 

Zahur Ali died in 1876, and after his 
death his brother Mansur Ali brought a 
suit in 1881 for redemption of the moijf- 
gaged property. That sui^; was eventual- 
ly dismissed by an order of Her Majesty 
in Council on 13th July 1886, on the 
ground that the mortgagor had not done 
what was necessary by the terms of that 
regulation to entitle him to redeem. 

Afterwards the Respondent, Bhag^^ati 
Parshad, brought a suit for possession 
of the mortgaged property and mesne 
profits. 

That suit was decreed finally by the 
High Court on 6th July 1893. There- 
upon Bhagwati Pershad, Re'spondent, was 
put in formal possession of the shares of 
4 Villages, and on 27th November 1893 
executed a dakhilnamah in the usual 
manner. 

The present Appellant hearing of those 


on 4th July 1894, praying for a decree 
awarding possession of the property in 
suit on the basis of pre-emption, the 
condition of the wajib-ul-urz, the custom 
of the village, and the right of pre-emp- 
tion under the Mahomedau law, by set- 
ting aside all the proceedings and the 
foreclosure decree on payment of 
Rs. 65,000, the consideration money, or 
such sunm as the Court thought proper. 

.The Sub-Judge following the decision 
in the case of Ali Abbas v. Kalka Prasad 
(2) held that the suit was time-barred as 
it was instituted long after 6 years from 
the date of the expiration of the year of 
grace in the foreclosure proceedings. 

The High Court on appeal remanded 
the cause for trial of issue “ Does the 
•property in suit admit of physical pos- 
session 

The Sub-Judge found thatlit did not. 

The Division Bench thereuptf)n referred 
the matter to a Full Bench. 

The Full Bench pointed out that the 
judgifient in the case of Ali Abbas v, 
Kalka Prasad (2) had been misunder- 
stood by the Sub-Judge. They dissented 
from the decision in Nath Prasad v. 
Ram Paltan (3). They could nob 

see how a sale was any the less an 
absolute sale because it was not to 
take immediate effect and operation, and 
in their opinion the other conditions 
being present necessary to make Art. 
10 applicable, that article could apply 
to a sale whioK* in its inception was a 
raqrtgage by conditional sale but which 
either by the* operation of Regulation 17 
of 1806 or by the operation of Act IV 

(2) I. L. n, U All. 406 (1892). 

(3) I. L. B. 4 All 218 (1882), 
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of 1883 had become in effect an absolute 
sale with the right of redemption gone. 

The judgment concluded as follows: • 
In the present case if the whole of 
the property sold was capable of physical 
possession being taken V)y the mortgagee- 
vendee, we should hold that Art. 10 of 
tlie second schedule of Act * XV of 1877 
applied. The question really turns, as 
we have said, on what is the rnoamng of 
‘physical possession,’ as that tern? is 
used in Art. 10 of the second scbcf^nle 
to Act XV of 1877. It must mean 
something difTerent from ‘ actual posses- 
sion,’ and it must mean something 
diflferent from ordinary possession. In 
cl. (1) of sec. (1) of Act XIV of 1859, 
which was the clause prescribing, the 
limitation in suits for pre-emption, the 
term used was ‘possession’ and limita- 
tion ran from tho time of possession 
being obtained by the vendee. In Go(tr- 
dhan v. fleera (4) a Full Bench 

of the Sadr I)e\^ani held that (he posses- 
sion of Act No. XTV of 1859 must be an 
actual and not a constructive possession. 
In 1 868 the question came again before 
a Full Bench, tlien of this Court, and in 
(rnnefihfp Lol v. Toola J\(wi (5) the Full 
Bench decided that the possession of Act 
XIV of 1859 ' included constructive as 
well as actual possession. It is probable 
that that decision led to the alteration of 
the wording of the article relating to 
Limitation in pre-emption suits in the ' 
next succeeding Limitation Act. In Art. 
10 of the second schedule to Act No, 
IX of 1871 it was prescribed that ^mi- 
tation should run from ftie date when 
actual possession was taken under the 

(4) a D. A. N. W. r. 181 086(1}. 


sale. Then came a Full Bench of this 
Court in 1876, e7a(7e.?AGr Singh v, Jawa- 
har Singh and others (1), in which a 
majority of the Full Bench held that 
the actual possession of Act No. IX of 
1871 was the same thing as the posses- 
sion of Act No. XIV of 1859 and included 
constructive possession. The then Chief 
Justice of tliis Court, Sir Robert Stuart, 
in our opinion, was right in differing 
from the rest of the Full Bench. He 
held that the purchaser does not take 
actual possession of tho pioperties sold 
to liim until ho takes physical and 
tangible possession. The next matter 
to which we have* to refer is that when 
Act XV of 1877 was passed the legis- 
lature, still determined, in our opinion, 
to exclude constructive possession from 
the possession from which limitation 
should run under Art. 10, used tho term 
‘physical possession,’ and they added 
a different terminus of limitation in re- 
spect of property which did not admit 
of physical possession. As w^ have said, 
two of the villages here were of pure 
zemindari tenure, that is, they were 
villages in which the zemindars got no 
shares allotted to them by metes and 
bounds, but held fractional shares in 
respect -of which fractional shares they 
receiv-ed a proportionate amount of tlie 
profits of the village. It is said that the 
mortgagor used to receive direct from 
the tenants of the zemindari body his 
proportion Of the rents payable by them* 
That, in our opinion, does not alter the 
case. In Unkar Das v. Narain (6) it 
was held that a share in an untliyided 
zemindari mahal was not susceptih!y*of 

(1) I. B. R. X All, (1876), 
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physical possession in the sense .of Art. 
10 of the second schedule to Act No, 
XV of 1877. We adhere to that deci- 
sion. The Legislature meant some limi- 
tation of the term * possession ^ by the 
use of the term ‘ physical.^ In our 
opinion, for instance, the owner of a 
house who has lot the house to a tenant 
cannot be said to be in pliysical posses- 

• 

sion of that house so long as the renancy 
subsists and his tenant remains in ex- 
clusive possession of the demised pre- 
mises. In such a case the owner has 
parted with the physical possession to 
his tenant for the period of his tenancy 
and the tenant alone is the person who 
has physical possession. It appears to 
ns that it would be straining the English 
language and going contrary to the 
obvious intention of the Legislature to 
hold otherwise. Tn this particular case 
Art. 10 cannot apply, because the whole 
of the property sold is not capable of 
physical possession within the meaning 
of that article, and no instrument of sale 
has been registered. The fesult is that 
Art. 10 not applying, Art. ll^O must 
apply in this case. As Art. 120 applies 
we have got to see when the right to 
sue accrued to the pre-emptor. That 
point is concluded by the Full Bench 
ruling of this Court in AU Abh^s *v, 
Kalkq Prasad (2) which, in our 
opinion, was rightly decided, but wlfich 
must always be regarded as deciding 
merely the point referred to the Full* 
Benclit and not the question of limitation. 
TPhis suit was barred by limitation when 
brought, and we dismiss this appeal with 
costs which will include fees on the 
higher scale.” 

t2) 1. 14 . 14 All. 405 (1892). 


Mr. Boss for the Appellant in contend* 
ing that the above decision is erroneous 
urged that the suit i.s nob barred by 
limitation because Art. 10 and not Art. 
120 applied to this suit, and if Art. 10 
did not, Art. 141 is the proper article to 
apply. And further that oven if Art. 
120 should be the governing article, the 
right to sue did not accrue and time did 
• not ‘begin to run unifl the final decree 
for jHissession was passed in favour of 
the mortgagee. 

Mr\ Boss referred to some of the 
decisions noticed in the Courts below. 
He further referred to Starling’s Indian 
Limitation Act, pp. 109 to 111 ; Direc- 
tions to revenue officers, N, W, P., Ed, 
1858. ip. 50; and v, Ameeroonissa 

( 7 ). 

, No one appeared for the iiesj)ondents. 

Their LonDsriii'.s’ Judgment was deli- 
VC red by 

Lord Kojjkrtson.- The sole question 
in this appeal is whether the suit, brought 
to declare a right of pre-emption against 
the heir of a mortgagee by conditional 
sale, who ’has foreclosed, is . time-barred, 
six years having elapsed from the expiry 
of the year of grace after foreclosure ; 
and the main controversy comes to be 
whether the Art. 120 of the second 
schedule to the Limitation Act of 1877 
applies to the ease. Admittedly it does 
apply, iinles.s either Art, 10 or Art. 144 
applies ; and the real question is whether 
the Appellant is right in affirming that 
the case falls under Art. 10. There is 
howdver a subordinate qii^lion as to the 
period frpm which the six years run, 
assuming Art. 120 to apply. 

(7) 10 Moore’s I. A, 3l0 at p. 349 (1885), 
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The Appellant is the wife of the no- 
minal Kespondent Mansur Ali Khan and 
she derives from him by gift a C pie 
share of his original interest in the 
villages now ' in dispute, the remainder 
of his interest being still vested in 
him. This Mansur Ali Khan and his 
brother Zahur Ali Khan at the date of 
the mortgage owned two-thirds of each 
of the villages of Pathringw^a, Seiiduria 
and Pipra Kalan, each brother holding 
shares of 5 annas 4 pies ; afld the two 
owned the whole of the village of Parsa, 
each brother holding an 8 annas share. 
The brothers were Muhammadans. Two 
of the villages were of pure zemindari 
tenure, the others were imperfect patti- 
dari. 

On 14th March 1868 Zahur Ali ifhan, 
in consideration of money lent, executed 
a deed of conditional sale to Saju Par- 
shad now deceased (whose heir is the 
Respondent Bhagwati Parshad), of the 
whole of his shares in the four villages. 
It is unnecessary to set out this sale deed, 
as nothing turns on its particulai; terms. 
No change of possession took place on 
the execution of the mortgage. Zahur 
Ali Khan died in January 1876. In 1880 
the mortgagee having also died, the Re- 
spondent Bhagwati Parshad, his heir, 
foreclosed (by proceedings taken under 
Regulation XVII of 1800), and the 
money was not paid within the year of 
grace, which expired on 20th January 
1881. Some litigation ensued which is 
immaterial to the present question and 
the rehearsal of which would only obscure ^ 
the narrative. In 1890, Bhagwati sued 
in the Court of the Subordinate Jiidige 
of Gorakhpur that he might “ be put in 
proprietary possessimi “of a o anna 4 pie 


share in each of Senduria, Pathringwa 
and Pipra Kalan and an 8-anna share 
of mouzah Parsa ” “ by ejecting and dis* 
possessing the Defendants or any of them 
who may be found in possession thereof 
and by declaring their right of ownership 
to be extinct,” and he obtained a decree 
which on appeal was affirmed by the High 
Court on 6th July 1893. The terms of 
► *the decree were inter alia^ “it is decreed 
and ordered that the claim of the Plaintiff 
for possession of the shares of the villages 
mentioned in the relief ” “ be decreed.” 
On 27th November 1893, Bhagwati exe- 
cuted a daJchilnama^ declaring that under 
the order of the Judge “ Munshi Jamiat 
Rai, the Amin of the Court, has given 
formal possession to me the decree-holder 
through my Karinda (agent) over the 
shares of the villages detailed below,” 
and the names«of the villages and number 
of the shares are duly set out. Mutation 
of names was also obtained in respect to 
the shares. Bhagwati then attempted to 
take physical possession of the estate but 
he was successfully resisted by Mansur 
Ali Khan. Bhagwati therefore never had 
possession at all, unless the possession 
of Mansur Ali Khan or the possession of 
the tenants, or his own “ formal posses* 
sion ” will suffice ; and it has not been 
suggested that his legal rights entitled 
him to anything more, in the way of 
possession, than he actually obtained 
unless and until he had enforced a parti- 
tion, which in fact never took place. 

On 4th Jqly 1894 the Appellant filed 
her plaint. She narrated the conditional 
sale, the foreclosure, the decree of posses^ 
sion, and the “delivery of possesstfiiL” 
She described bet^ielf as a 
of the vendor (in the cotiditinnsd 
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and asserted that under the condition of 
the wajib-tU-urz the usage and right of 
pre-emption under the Mahomedati law 
she possesses a preferential right of pur- 
chase. Her prayer, so far as material, 
was that a decree awarding possession 
over the mortgaged shares of tlie villages 
might be passed in her favour on the 
basis of pre-emption, the condition of 
wajih nl-urZf the custom of the village,^ 
and the right of pre-emption under the 
Mahomedan law, by setting aside all 
the proceedings and the foreclosure decree 
on payment of Rs. 35,000, the considera- 
tion money, or of any other sum which 
might be determined by the Court. A 
Avritten statement was ftlcd by the Re- 
spondent, Bhagwati, in which various 
grounds of defence were stated : — inter 
alia^ limitation was pleaded, the validity 
of the gift to the Appejlant which con- 
stitutes her title to claim pre-emption 
was challenged, and her alleged right of 
pre-emption was denied. Issues were 
settled on 19th September 1891, but of 
those the only one which Jias been tried 
and decided, and requires present notice, 
is that of limitation. For the purposes 
of the present question, therefore, the 
Appellant is to be assumed to have had 
a right of pre-emption, and the question 
is whether she had lost it by limitation 
before her plaint was 61cd. * 

On 28th November 1894 the Subor- 
^dinate Judge dismissed the suit on the 
ground of limitation with costs. Ho 
held that the title of the conditional 
vendee^beoame absolute ox\ the expiration 
of the year of grace, and that the six 
years’ period of limitation prescribed by 
Art. 120, Sch. II of the Limitation Act 
begins to run against the pre-emptor from 
the expiration of the year of grace* 


WEEKLY NOTES. 

The Appellant appealed to the High 
Court, who on 12th November 1896 re- 
manded the case for the trial of the 
following issue: “Does the property in 
suit admit of physical possession 
Evidence was taken and the Subordinate 
Judge on 11th January 1897 held that 
the property in suit does not admit of 
physical possession. On appeal the 
High Court, on 16th February 1898, 
dismissed the appeal with costs ; and it 
is Against^tbat judgment that the present 
appeal has been taken. 

. The view of both Courts is that the 
Appellant’s claim falls under the 120th 
Article of the second schedule of the 
Limitation Act, 1877, which is the final 
and residuary article including all suits 
noij^^specially provided for, and fixing for 
all such suits the limitation of six years. 
•It is for the Appellant to show which 
other article fits her claim ; she points 
first to the 10th Article ; — to this 
article most of the discussion has been 
directed, and this occasioned the remand. 
The 10th Article purports to apply to 
8uits*“ to enforce a claim of pre-emption 
whether the right is founded on law or 
geiieral usage or on special contract.” 
One year is the period of limitation ; and 
the time from which this period begins is 
“When the purchaser 'takes, under the 
sale Bought to be impeached, physical 
possession of the whole of the property 
sold, or, where the subject of the sale 
does not admit of physical possession 
when the instrument of sale has been 
registered.” T|je interest of the Appeb 
lant to maintafn the application of the 
10th Article is that, ^if the subject is 
susceptible of possession, then possession 
has yet to be taken, for none has as yet 
been bad. 
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The “property sold,” “ the subject of 
the sale,” was in this case the 5-aiiwa 
4 pie share of cncli of the three villages 
and tlie 8-finna share of the fourth. 
Various questions of more or less subtle- 
ty suggest themselves as to the rela- 
tion of the holder of such a right to 
the possession of the estate. All those 
questions are however superseded by the 
extreme absoluteness of the language of 
the tenth article of the Limitation* Act. 
WJiat has to be considered i$, as Hie 
High Court accurately formulated tjie 
question, does the property admit o£ 
physical possession ? The word physical 
is of itself a strong word, highly restric- 
tive of the kind of possession indicated ; 
and . when it is found, as is pointed otit 
by the High Court, that the Legisla^tj^^re 
has in successive enactments about the 
limitation of such suits gone on strength-# 
eiiing the language used, — first in 1859 
prescribing “possession,” then in 1871 
requiring “^ctual possession ” and finally 
ill 1877 substituting the word “physical” 
for “actual,” it is seen that that word 
has been very deliberately chosen arSi for 
a restrictive purpose. Their Lordships 
are of opinion that the High Court are 
right in the conclusion they have stated. 
Their Lordships consider that the expres- 
sion used by Stuart, C. J., in Ja^enhav 
Slnyh V. Jawahar SinyJi (1) in regard to 
the words “actual possession” is appli- 
cable with still more certainty to the 
words “ physical possession ” and that 
what is meant is a “personal and im- 
mediate ” possession. •* 

This being the sound construction qt 
the tenth article of the second schedule 
to the Act of 1877, the facts completely 

U) b L. U. 1 All; 811 (187(5). 


fail the Appellant, for the mortgagee’s 
heir had no semblance of physical pos- 
session in the true and natural sense of 
the term. All that he had directly was 
the “formal possession” constituted by 
the da/chiluama, which was ceremonial, 
and on paper. The physical possession 
of the villages was with others and 
Bhagwati not having enforced a partition 
jcoiild not get phj^sical possession of any 
definite portion of those lands and had 
no riglit to oust the existing occupiers. 
Accordingly their Lordsiaips consider that 
the case does not come within the tenth 
article in so far as possession is concern- 
ed. This being so, the alternative stated 
in the third coluflin relating to registra-^ 
tiou aiises, but the Appellant did not 
argue upon it and no suggestion has 
been made that it affects the argument. 
The tenth article accordingly disappears 
from the case.* 

The alternative suggestion that Art. 
114 applies cannot be supported. It ap- 
plies to suits “ for possession of immov- 
able property or* any interest therein not 
hereby otliervvise specially provided for,” 
and the 12 years of limitation are to 
begin “ When the possession of the De- 
fendant becomes adverse to the Plaintiff.” 
Now it is perfectly clear that claims of 
pre-emption are specially considered in 
Art. 10, and althougli this particular claim 
of prereroption does not (for the reasons 
already stated) fall within it, that does ' 
not affect the construction of Art 144, 
as illustrated by Art. 10. A to 
enforce a right of pre-emption as 
Art. 10 shows, a claim impeacl|iog an* 
other’s right ; and its primary ii 

to set aside the competing right Xhe 
circumstance that this plaint has inTOtdl 
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the proper order and, instead of first 
asking the setting aside and then asking 
possession as the consequence has asked 
for possession “ by setting aside ” cannot 
alter the nature of the action. 

If neither Art. 10 nor Art. 14 I applies, 
then admittedly the 120th Article does ; 
and the only remaining question is at 
what date does the period of six year^ 
begin ; or, to ajiply tlio words of the 
Act, when did the right to sue accrue 
to the Appellant? Tt seems to their 
Lordships to be clear tliat the cxpiiy 
of the year of grace is the time at which 
the pre emptor’s right arises. The mort- 
gagee’s right of proper lydi ad then become 
mature and the mere fact that he had 
not enforced that right by a suit for 
possession does not affect the question. 
Their Lordships are satisfied of the 
soundness of the decision of the High 
Court of the North-West Provinces in 
All Abbas v. Kalka Prasad (2), 

Their T^ordships will humbly advise 
His Majesty that the appeal ought to be 
dismissed. 

Solicitors: Messis. Barrow, Rogers and 
Kevill for the Appellant. 

C. W, A. Appeal dismissed, 

PEIVY COUNCIL. 

* 

[On Appeal from the JumriAT. Com- 
missioner OF OUDH.l 

A 

IjOftn Hobhoosb. 

I4OBP Maonaghtob. 

Loud aoBSSTSOS. Sukh Dei 

Sltt EiCHABD COTJCK. » V. 

StB Ford North. Kbdab Nath. 

1901. 

22, Juue. 

Jtwden of proof— Will. 

(2) 1, L. R 14 AH, 405 (1892). 


The burden of proof lies upon the person 
who sets up a Will and not upon the 
person who is prepared to impeach »<. 

Tlie fiicts material to this report are 
fully stated in the judgment. 

% 

Mr, Astpiith, K, C., and Mr. .A S, 
Misra for the Appellant. 

Mr, Branson and Mr. Leslie De\jmy- 

iheii for the various Respondents. 

* 

Their LoRnsniPB’ Judgment was deli- 
vered by 

. Lord Macnaghten. — This is a consoli- 
dated appeal from the decision of the 
Court of the Judicial Commissioner of 
Oudh, setting aside three decrees of the 
Subordinate Judge of XTnao. 

appeal comes before their Lord- 
ships under somewhat singular circums- 
tances. ' 

One Babu Ram Sahai, a wealthy taluk- 
dar owning non-talukdnri as well as taluk- 
dari property, died on the 5^h of July 
1890. He left a widow, Krishna Dei, who 
is now dead, and two sisters in-law. Ram 
Dei aftd the Appellant Sukh Dei, widows 
of two deceased brothers. 

On his dcatli his widow Krishna Dei 
took possession of his entire estate, 

Jn the course of mutation proceedings 
consequent on the death of Ram Sahai 
Krishna Dei filed a jietition alleging that 
her husband had left a Will dated the 
4th of June 1890 and registered on the 
27th of that month under which she 
was solely entitled to all her husband’s 
estate. Afterwaj:-ds through her vakil 
she stated that her husband had on the 
26th of JiiiyiSTG ma<Je a Will in her 
favour and that she as owner and 
possessor of the said property utider that 
yf \\\ claimed to tiaye*the jarop^ty entered 
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in her name. An order in accordance 
with her claim was made bj the Deputy 
Commissioner on the 25th of October 
1890. 

Thereupon three persons who claimed 
to"** be the reversionary heirs of Earn 
Sahai and who were or are represented 
by the three Respondents brought three 
Buits to establmh their title a^^ainst 
Krishna Dei, Ram Dei and the Appellant 
Sukh Dei alleging that Ram wSahai ‘had 
died intestate. 

Krishna Dei in her written statemeait 
denied that Ram Sahai died intestate. 
She set up both Wills but she rested her 
title on the alleged Will of 1876 and 
declared that the Will of 1890 was a 
“ useless ” documenjb “ inoperative?#nulI 
and void.” The written statement of 
Ram Dei in effect supported the stattj- 
ment of Krishna Dei. The Appellant 
Sukh Dei filed no written statement. 
Against h^jr the suits proceeded e^v parte. 

The Plaintiffs in their replication im- 
peached tho alleged Will of 1876 as a 
forgery. They claimed judgment figainst 
Krishna Dei and Ram Dei as to the 
alleged Will of 1890 on their own admis- 
sions in the pleadings. As against the 
Appellant Sukh Dei in regard to the 
alleged will of the 4th of June 1890 
they asserted that they would prove ** the 
spurious character of the said document 
and the oircumstances attending its pre> 
paration and registration ... if 
necessary.” 

In the result the Subordinate Judge 
found that the alleged Will of 1876 jwas 
a forgery. But as regards the alleged 
Will of 1890 which was said to have 
been \o8t he came to a different conclu* 
Sion, He 


established not upon the ground that 
the Defendants or any of them had 
proved its due execution for no proof 
of that sort was tendered at the trial but 
upon the ground that the Plaintiffs had 
declared that they would prove it to be 
spurious if necessary and that they 
had produced no evidence on the point. 
.While they wore “ prepared to call it 
a forged document ” they “ did not dare ” 
he said “ to prove ” that “ assertion,” 
The “ pretermission ” of the Plaintifis 
was ho held “an evident ground for the 
document in question being genuine.*'^ 

On appeal to the J udicial Commissioner 
the Court agrsed with the Subordinate 
Judge in thinking that the alleged Will 
of 1876 was not a genuine Will bub dif- 
fered from him as regards the alleged Will 
of 1890. The Court held that the learn- 
ed Suboriuate Judge was wrong in placing 
upon the Plaintiffs the onus of proving 
the Will of the 4th of June 1890 to be a 
forgery, and held further that no attempt 
had teen made to prove the genuineness 
of the said alleged Will and that the same 
was a forgery. 

From the decree of the Court of the 
J udicial Commissioner the Appellant 
Sukh Dei alone has appealed. 

|n the opinion of their Lordships the 
conclusion of the Court below that the 
alleged Will of the 4th of June 1890 wa6 
not proved is perfectly correct .and it was 
not necessary for the Court to-go so far . 
as to declare that the document H ; 
forgery. Th'e story of t^ registraiiot? 
of the alleged Will and Us , 8i]lbse<}ueiif 
loss is most suspicious as t^ Subordipate, 
Judge himself hel4 but it ^puld ^ 


held ‘that that Will #as 


been 


quite enotign for the juoh 

Appeal to say that the. 


wee 
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not proved. The bimlen of proof of 
eoarse Uee upon tiie person vrho sets up 
a Will not upon the person who is pre- 
pared to impeach it. Now Krishna Dei 
and Bam Dei threw over the alleged Will 
of 1890 in favour of the alleged Will of 
16T6 which has been pronounced by both 
Courts to be a forgery. The Appellant, 
Sttkh Dei, took no part in the trial and 
of course offered no evidence in support 
Of the alleged Will of 1890. 

On the appeal to their Lordships the 
learned counsel for the Appellant said 
everything that could be said in support 
of the appeal, but there were no materials 
on which even a plausible argument 
could be based. The deceased it seems 
some four years before his death bad a 
conversation with the Assistant Com- 
missioner of the district, from which it 
might be inferred that he contemplated 
making a Will some day or other, and 
then when the Subordinate Judge, for 
his own satisfaction, enquired into the 
alleged loss of the alleged Will, some 
persons came forward and said that they 
had seen the Will somewhere, and it was 
argued by the learned counsel for the ^ 
Appsfltot that the Plaintiffs might have 
orofis^eiamiiied these witnesses. So they 
with the leave of the Subordinate 
But they were not bound to do* 
so. ^ifor would they have been well 
advised to have taken such a course* 
They were perfectly justified in waiting 
Wtttfl^effideiioe in support of the Will was 
ysudiiiild at4he trial. 

In Ifcrir iosdibips’ opinion it is idle 
to die Wfa eu6h ^msy evidence as that 
npm triihsii sppeil was based. The^^ 
wit! advise His Majesty that tbe 

i^pipeil be ^^emissdd ^ 


mmif mmm. m 


The Appellants must pay one #et of 
costs of the consolidated af^peal, to bW 
apportioned between the Bespondents m 
the discretion of the Begistrar in the 
event af their not agreeing. 

Solicitors : Mts^rn, T. L, Wilson (7c|» 
for the Appellant. 

Solicitors : Messrs, Yowag^ Jackson and 
Beard and Messrs, Lawfords for the Re- 
^spondents. 

Appeal dismissed with costs, 

C. W. A. ^ 


Ghosb, J. 
Taylor, J. 
1901.^ 

9, Jiily. 


[CRIMINAL APPELLATE JURISDICTOM.] 

Appeal No. 149 op 1901. 

Kedar Nath Chattbrjbe, 
Appellant, 

• V. 

The Kiho-Empbbor, 
Beepondent. 

Bfgml Code (Act XL V of 1860), secs, B4, 
467, 471— Forgery -^Using a forged doeu- 
mmt knowing it to he forged — “ Fraudulent^ 
ly ” and “ dishonestly,*^ meatiing of—** False 
doeumenV* — Suit upon a bond for nmforee* 
mmt of payment — Absence of intention to 
cattse mvngful loss if any defence— Intension 
to deceive , , 

Intention to cause wrongful loss bo 
another and a deception, actual or intend- 
ed, art not the ^wcessary ingredients of 
the intent to defraud. 

There is a real distinction, betwem the 
meaning of the terms ** fraudulenUy ” and 
** dishonestly ” as used in the Penal Code ; 
the former denotes an intention to deceive. 
The production of a forged bond by a person 
m a suit with the intent to make the Court 
believe that he was entiUed to recover mon^ 
upon the basis of the partkvlar docuvMni 
produced, though* may not^be diehoneet 
within the meaning of eec. Hof the Penal 
Code, may yet be /fmdulent foithin the 
meaning of sec. 4pit of the Qo$e^ 
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Qhebbt-Emprhss V, Abbas Ali ( 1 ), 
Lalit Mohan Sarkar v, Quebn-Emprbss 
( 2 ), In re Dhunum Kazeb ( 3 ) referred to. 

Qijbbn-Emprbss V. SuBO Doyal ( 4 ) 
dissented from. 

This was an appeal preferred on the 
22nd of February 1901, against the order 
passed by tlie Sessions Judge of Beerbhum, 
on the 14th of^ January 1901. , 

Mr. P. L. Boy and Baba Nalini 
Ranjan (Jhatterjee for the Appellant. 

Babu Atxdya Charan Bose to the 
Crown. • 

The Judgment of tub Court was as 
follows : — 

The Appellant iu this case, Kedar Nath 
Chatterjee, has ^beeii conviciet^^of the 
offence of using as genuine a forged doca- 
meiit knowing it to be forged under* sec. 
471, read with sec. 407 of the Penal Code, 
and sentenced to two years’ rigorous 
imprisenment. 

It appears that one Kam Chandra Mu> 
kerji executed in favour of Maliesb 
Chandra Banerjce a mortgage bond on the 
9 til of Falgoon 1290. A suit was brought 
upon this document by Kedar Nath Chat- 
terjee against the heir of Kam Chandra 
Mukerjee (lie being then dead) upon the 
ground that he was the beneficial holder 
of, the bond, Mahesh Chandra Banerjee 
being only his henamidar. It was, how- 
ever, found in the course of the trial of 
that case, that the bond produced wa§ 
not the true document executed by Ram 
Chandra, but rather a forgery, and 

■ w. N, PM : B. d I. 

Cal. 512 (1897). 

(2) VU R. 22 Cal. 813(1894). 

(3) I. L, R, 9 Cal, 53 (1882).' 

(4) I. L. U. 7. All. 459 (1885). 


accordingly the suit was dismissed. The 
Appellant was thereupon indicted for tl^e 
offence of using as genuine a forged doou- 
nieut, knowing it to be forged. 

That Kam Chandra Mukerjee executed 
on the 9th Falgoon 1290, a mortgage 
bond for Hs. 199 is conceded on all hands ; 
but the question that has been raised 
is this, whether the doeiunent that was 
produced by or on behalf of Kedar Nath 
Chatterjee in the suit instituted by him 
for the enforcement of the said bond is 
the true document. The document that 
is produced purports to be an exact fac 
smile of the original mortgag^ bond, 
with all the endorsements of registration 
on the back *thoreof, as also the seal of the 
Registrar. But there is internal evidence 
afforded by the document itself or rather 
by the endorsements appearing on the 
back of it tjiat it could not be the true 
document wliich was executed by Bam 
Chandra Mukerjee, and subsequently re- 
gistered before the Sub-Registrar of Deeds* 
And there is besides the evidence of the 
registration: head clerk, in whose hand- 
writing some of the endorsements purport 
^ to have been made, as also other evidence 
for the prosecution, which unmistakably 
proved that the document in question 
is a forgery. There can also be no dodbt 
« that the prisoner used the document in 
the suit that hq brought against the heir 
,pf Ram Chandra Mukerjee. 

It appears, however, that it was; the 
case for the prosecution that tbe piri|^iial 
document executed by Ram Obetidm 
Mukerjee was paid up at^ 
and the docui|gient then tc^ ti^ 

pieces, and that ith6 4p^IIf^pt |Ce^^ 
Chatterjee having manai^ 
ot bis people .to’ 
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docHineiit, prepared the docmneiit in 
question by forging the writings and the 
endorsements thereupon. 

The learned Judge, however, was un> 
able to bp^ upon the evidence, such as it 
was, adduced on behalf of the prosecu- 
tion, that the case set up by them that 
the original document was paid up and 
disoliarged, was satisfactorily proved ; 
and upon this, it has been contended 
' before ps by the learned counsel for the 
Appellant that it must be taken that 
the money covered by the mortgage bond 
was dpe to Eedar Nath Chatterjee, and, 
therefore, the document produced by him, 
though it might be a forgery, could not 
be regarded as a “ false document ” within 
the meaning of sec. 464, 1. P, C., which 
{ays dSwn what a false document is, and 
that therefore the Appellant could not 
be held guilty of fraudulently or dis- 
honestly uttering a forged doonmeiit. 

That section says : — 

“ A person is said to make a false 
document who dishonestly or fraudulent- 
ly . makes, signs, seals, or executes a 
document or part of a document, or 
makes any mark denoting the execution 
of . a document, with the intention of 
causing it to be believed that such 
^ doQumept or part of a document was 
wWe, signed, sealed, or executed or 
byi^ntbority of a person, by whom or 
by whose authority he knows that* it 
yr$k wii!^ made, signed, scaled, or executed 
be knows that it 
made, signed, seal^, or execut- 
ao on.* This refers us to the 
: d^nltinn of a; forged document as con- 
in see. 463, which says “ whoever 
An/' ihlse document with intent 

ppblip 


or to any person, as to support any claim 
or title, or cause any person to part 
with property, or to enter into any 
express or implied contract, or with intent 
to commit fraud or that fraud may be 
committed commits forgery.’* And we 
find that the w'ords “ dishonestly ’* and 
“ fraudulently ” are defined in secs. 24 
and 25, I. P. C, ; sec. 24 says “ who- 
ever does anything with the intention 
of causing wrongful gain to one person, 
or wrongful* loss to another person, is 
said to do that thing dishonestly.’' Sec. 
25* lays down : — ** A person is said to do 
a thing fraudulently if he does that 
thing with intent to defraud, but not 
otherwise.” 

The argument that has been advanced 
to iis^procoeds upon tlfe assumption that 
in^ any given "‘case where the person pro 
pounding a forged document does not 
intend to attain WTongful gain to him or 
cause wrongful loss to another, the docu- 
ment could not be regarded as a false 
document .within the moaning o*f sec.' 
464. Qut the argument lose.s sight of the 
distinction which is patent in secs. 464 
and 463, read with the definitions .to 
which we have just adverted, between 
“dishonestly” and fraudulently.” The 
matter was fully discussed and considered 
in the case of Queen- Em press v. Abbas* 
All (1) and it was held that deprivation, 
actual. or intended is not a neoeasarj^ 
ingredient of the intent to defraud re- 
ferentially imported into sec. 464, and 
by a similar trap) of reasoning we ar^ 
led to the like conclusion as to the true 
contraction af sec. 47 k And in thb. 
connection, we may also refer to the case 

0) X 0. W. N. 256 : s. a I. L. E. 25 
. Oa}. 512<18P7), . r . ^ V 
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of halit Mohan Sirhar v. Queon-Bmpren 
(2), where a Divisional Conrt^ following^ 
two oases, — one in the Madras and the 
other in the Bombay High Court, clearly 
pointed out the distinction between 
^ dishonestly ” and fraudulently ” oc- 
curring in see. 464, Indian Penal Code, 
as also to the case of Phunum Kazee (3), 
where a person, in the course of an 
action brought against him to* gain* 
possession of a property, used a forged 
document for the purpose of supporting 
his title, though there was no necessity 
for the use of it, it was held that sueh 
user was clearly fraudulent within the 
meaning of sec. 25 of the Penal Code. 

It seems to us that though the act 
of the Appellant in producing a^forged 
bond in the suit that he brought iS not 
proved to' be dishonest wHhin the mean- 
ing of sec. 24 of the Penal Code, yet 
it was fraudulent, because it was with 
the intent to oou^t a fraud upon the 
Court, iKs., to make that Court believe 
that hb was entitled to recover money 
upon the basis of the particular doeu- 
liuint thetn produced. The word ^^fraudu- 
lent** denotes an intention to deceive, 
and the intention of Kedar Nath Cbatter- 
jiea was clearly to deceive the Court into 
hoidh^ that be was entitled to enforce 
the bond in question. 

The learned counsel for the Appellant, 
howevar, has relied upon the of 
Qwen»Ba^e$8 v. SAeo Doyal (4) which, 
no doubt, may be regarded as supporting 
hk oont^tion, but i{itb all dtsferenoe 
to the learned Judge who decided it, we 
are unable to follow it. . ♦ 

(2) 1. li. B. 22 Cal. S13 

(i> X. li. B. e Cat 58 {imh 
X.UB,7A31, 4«e(X8*5). 


Upon these grounds^ we are of i]^k>n 
that the argument advanced bi^lbre us 
cannot be sustained. ^ 

The result is that this appeid k dis* 
missed. 

Appeal dimimi* 

H. P. C. 

[CBIMINAL HEVXSIONAL JDglj^lCTlOKJ 

Hrv. No. C14 OF 1900. 

Bbni Since and ors., 
Ghosb, J. Ist party, Petitioners, 

Pratt, J. v, 

1900. Umrao Mahto and prs., 

3, December* 2nd party, Opposite 
Party. 

Criminal Procedure Code (Act V of 1898% 
sec. 145— -Dispute as to possession of land— 
Parties, adding of— Previous proceeding— 
New proceeding with nets parties added, 
whether can 9e treated as conHmiation of 
previous proceedi ng —Jurisdiction— Proce- 
dure. 

In a pi'octfding under sec. 145 of the 
Criminal Procedure Code it is the dutp 
of the Magistrate to find out in the first 
instance which parties are concerned in the 
dispute that has arisen, and to serve his 
Older upon such parties and iMen the 
matter comes before km far irM, he 
should determine which of such jjriiniee, 
namely, the parties as mmikmed 
first paragraph of sec. IjS of the Code 
is in actual possession. : 

A MagittraU i$ matted <9 « 

tAtrd party to torn in m t^ 
prcneeding'jMg far Vu pmfmjW 4^^ 
ing t/iat no dityndt liMdg . to ettUte ' <( 
hrtat^ of the pegfit tggity.egiati^ or 

_ ^ 

U ■ 
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Jt MaguVtaU hu not Hu power^ ajteir 

TUording Hu proceeding^ a$ he ts required 
to do under the fitet paragraph of the 
eeeiion^ to addy in Hie cowee of the inves- 
tigation, any new party as concerned in 
the dispute. 

Protab Naratak Siko v, Rajbndro 
Kara YAK Sing (1), Janoki Nath Roy v, 
Tbb Qurbn-Ehfrrss (2), Laldhari Singh 
V. Shkhdro Nabain Singh (3) followed. 

A Magistrate cannot treat a suhseqvent 
proceeding as a continuation of an earlier 
one and he cannot refer bach to the pos- 
session held by one or other of the parties 
upon the date of the earlier proceeding in 
determining which of them should he de- 
clared to he in possession on the date of the 
subsequent proceeding. 

This was a rule issued oil the 6th of 
August 1900, against tfie order of the 
District Magistrate of Patnn, dated the 
3rd of July 1900. 

The facts of the case appear fully from 
the judgment. 

The Advocate-Genen'al, Mr. P. L. Boy, 
Mr. Donogh and Babus Dasarathi Sanyal 
and Surendra Nath Roy for the Peti 
tioners. 

Mr. Hill, Mr. Jackson, Mr. K. N. Sen 
^upta, and Bahu Mohabir Sahay for the 
Opposite Party. • 

The Jhdghbnt of thb Court was as 
follows : — 

This is a rule calling upon the District 
Magfitrate of Patna to show cause why 
iti SKder passed by him m a proceeding 

(D 1 C. W. N. 3 : a O, I. L. R. 24 
55 (1806). 

W«O.W.N. 529 (1883). 

(5) 4 O. W. If* 618 : a c. 1. L. R. 
* 812 (1909). 


under sec. 143 of the Code of Criminal 
Procedure, on the 3rd July last, should 
not be set aside. * 

Tt appears that in February 1S99, 
three proceedings were instituted unde? 
sec. 145 by the Sub-Divisional Magii** 
trate of Barb, one relating to 311 bigbas 
of land, another to 106 bighas of land^ 
and the third to 46 bighas of land, aH 
situate in a certain * village owned by 
P/em Singh and Kali Singh as zemindars. 
An application was made to this Court . 
under its revisional powers to set aside 
these proceedings and a rule was granted, 
but the Divisional Court which had to 
deal with it, discharged the rule, making, 
however, certain observations for the 
guijjiance, as we take it, of the Magis* 
trate. The proceedings then went back 
^ to the Sub-Divisional Magistrate, and 
Mr. Forester, who was formerly the Sub- 
Divisional Magistrate, and who bad in the 
meantime been appointed to the post of 
District Magistrate of Patna* called up 
the proceedings to his own 6le. 

The District Magistrate, having regard 
to certain considerations mentioned in 
his final order, was of opinion that a 
separate proceeding with respect to a 
portion of ^ the land which was the subject 
of the first of the thre& proceedings to 
which we have already referred,* should 
be instituted ; and he accordingly drew 
up a fresh proceeding on the 4th May 
1900, by way of a continuation of the 
earlier proceeding which had been insti- 
tuted in February 1899. He was of 
opinion that Prem Singh and Kail Singhi 
wlio were not originally parties toihe 
proceeding instituted in FebvtiAty 188$, 
as also certain thikadars should he addid 
as parties^ and far ^(Hirdh^l^ 
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order, and then instituted the proceeding 
of May last to which w6 have just re- 
ferred. This proceeding ran thus : — 

“ Whereas it appears from the police- 
report, dated the 28th March 1900, that 
a dispute still exists regarding the pos- 
session of land in mouzah Nawarup, 
talla Pari, outpost Larmera, thana 
Mokamah, and in respect of which a 
criminal case {J^aljit Dai hi v, ^linj 
Kufiiar Singh and others, sec. 1^3, I. V. 
C.) is now pending in this Court, and 
whereas there was a similar dispute relat-^ 
ing to the same land in February 1899, 
concerning which a sec. 145, Cr. P. C., 
proceeding was ^instituted and proceeded 
with, and this proceeding is a continua-* 
tion of that procelsdiug, and wheseas 
for the better decision* of the dispute it 
is resolved to deal wuth one of the dis- • 
2)uted plots first, and plot No. 54, as 
shown in the map made by the Sub- 
Deputy CoUector of Barh, dated the 30bh 
May 1899, has been selected for decision 
of the question of possession ; it is 
hereby ordered under sec. 145, Cr. R C., 
that the parties named below do appear 
on the 14th May and put in written 
statements of their respective claims, 
together with their documentary evidence, 
as regards the actual possession of the 
said siibject of dispute. Names of 
parties on separate sheet.” 

It is unnecessary here to state that 
Prem Singh and Kali Singh, the land- 
lords, were among others, named as 
parties upon whom the** order was to be 
served (as they were afterwards serveid) 
calling upon them to appear and file ' 
written statements on the day appointed^ 
The Magistrate then, upon evidence 
being ta^sn iti the ft^atter cjf the actu^ 


possession of the laud in respect of which 
the proceeding was instituted, held 
such possession was with one of the 
second party, viz , Omrao Mahto, who 
claimed to be the tenant of the land, and 
declared that ho was in possession thereof; 
so that in result, the order that lias l>een 
passed by the District Magistrate is an 
or^er which binds, not only the persons 
who were parties to the original proceed- 
ing, but also Prem Singh and Kali Singh, 
who were not parties to the proceeding, 
but who w’cro afterwards lidded by order 
of tlie District Magistrate as parties 
thereto. 

The first ground* that has been taken 
by the learned Advocate-Ceiieral and 
which was the real ground upon which 
the rule was granted by this Court, is 
that it was not competent to the District 
Magistrate under sec. 145 of the Code, 
to add Prem Singh and Kali Singh to the 
proceeding of May last, when they were 
not parties to the initial proceedings. 
Sec. 145 of the Code runs thus : — 

“ Whenever a District Magistrate, Sub- 
Divisional Magistrate or Magistrate of the 
first class is satisfied from a police-report 
or other informat ion that a dispute likely 
to cause a breach of the peace exists 
concerning any tangible immoveable pro^ 
perty, dr the boundaries thereof, within 
the local limits of hfs jiirisdiotion, he 
shall make an order in writing statifig 
the grounds of his being so satisfied, and 
requiring the parties concerned in such 
dispute to attend hit •Court, in person 
or by pleader, within a time to be l^ned 
by such Magistrate, and to put in written 
statements of their claims af., 

respects tlm* faet of aotMt 
the subject of ‘dispute***' ' 
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Tbm in ol. (4) it is provided — — 

**Tbe Magistrate shall then, without 
reference to the merits of the claims of 
any of such parties to a right to possess 
tbe subject of dispute, peruse the state- 
^nieiit 80 put in, hoar the parties, receive 
the evidence produced by them respect- 
ively, consider the effect of such evidence 
take such further evidence (if any) as he 
thinks necessary, and, if possible, dc<;;idc 
whether any and which of the parties 
-was at the date of the order beforemen- 
tioned in such possession of the said 
subject.” 

And in cl. (S) Ike section says : — 
^‘Nothing in this section shall preclude 
any party so required •to attend, or any 
other person interested, from showing 
that no such dispute as aforesaid exists 
or has existed, and in such case the 
Magistrate shall cancel his said order,^ 
and all further proceedings thereon shall 
be stayed, h.ut subject to such cancella- 
tion, the order of the Magistrate under 
sub^sec. {1) shall be final.” 

It will be observed that it is the duty 
of the Magistrate to find out in the first 
instance which parties are concerned in 
the dispute that has arisen, and to serve 
bis order upon such parties, and, when 
the matter comes before him for trial, 
he should determine which of such 
parties, namely, the parties, as^nentioiied 
ill the first paragraph of sec. 145, is 
in actual possession, and thou{^ he is 
entitled to allow a third party to come 
in in the course of the proceedings, it 
is only for the purpose of showing that 
no dispute likely to cause a breach of 
the peace really existed or exists. It is 
not clear that the Legislature contem- 
v^Vjplated that such third party should be 
giyiti^e a party to the proceedings. 


It seems, however, upon a oonsidera^ 
tiou of sec. 145, that the Magistrate has 
not 4ihe power, after recording the jrtrp- 
ceeding as he is required to do under 
the first paragraph of sec, 145, to add, 
ill the course of the investigation^ wy 
new party, as concerned in the dispute) 
and- this we find to have been definitely 
held in the case of Protab Narayan Sing 
V. Eajeiulro Narayan Sing (1) and also in 
ttvq other cases to \vhich our attention 
Jias been called by the learned Advocate- 
Ceneral, one of them being Janohi Naik 
Roy V. The Queen-Empress (2) and the 
other Laldhari Singh v. Sukhdeo Narain 
Singh (3). If then the , Magistrate had 
no power to add Prem Singh and Kali 
Singh as parties to this proceeding on the 
4^1 May last, as he did, it seems to be 
obvious that he aeted without jurisdiction 
in making them such parties and in 
declaring as against them that Omrao 
Mali to, one of the second party Defend- 
ants, should be maintained in possession 
of the land in dispute. * The learned 
Magistrate no doubt treats the proceed- 
ing that was instituted on the 4th May 
last as a continuation of the earlier pro- 
ceeding of February 18110; but we think, 
in the circumstances, that ho could not 
do so. He might no doubt institute a 
fresh proceeding upon fresh materials 
that were then laid before him, but in 
doing so he could not treat such proceed- 
ing us a continuation of the earlier pro- 
ceeding, and he could not refer back, aa 
he has done in the present case, to the 
possession held by one or other of the 

, (1) 1 C. W. N. 8 : s> c. I. L. R. 24 Cal 

• 55 (1896)/ 

(2) 3 0. W. N 329 (1899). 

(3) 4C. W. N. 618: s, o. h L, B. 27 

Cal, 892 (1900). 
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tipdn the dote t>f the said earlier 
proafti«!fHg of 'February 1899, in deter* 
miaihg Whldi of them should be declared 
to be ih poesessioii on th^dale of the 
eubfec^jueut proceeding of May last. The 
Magistrate himself saw the difficulty that 
existed in the way of adding Prem 
Singh and Kali Singh as parties to the 
proceeding, but he evidently thought that 
the High Court in their order, to which 
we have already referred, made sugges- 
tions which favoured the idea ^f their 
being made such parties. We * are, how- 
ever, unable to take the same view as the ^ 
Magistrate has taken. We do not think 


^tkat the High Court intaided that any 
person not originally a pariy to the pro- 
ceeding should be added as a party to it. 

We think that on this ground, and this 
ground alone, the rule should be made 
absolute. We accordingly set OsMe the 
order of the Magistrate. If iftie Magis- 
trate thinks that there is any likelihood 
of a breach of the peace, he may iake 
such steps as he may be advised to pre- 
vent such breach of the peace, under the 
provisions of the Code of Criminal Pro- 
cedure. 

Side made abtoluU. 

H. P. C. 


[End or Vol. V.l 
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I On, the re-opening of the High Court to-day the 
fcnstitution of the Benches will be as follows 

r Privy Council Department and Appeals from 
THE Original Side.— T he Hon’ble the Chief Justice, 
Mr. Justice Prinsep and Mr. Justice Hilf. 

Presidency Group.— Mr. Justice Banerjee and 
Mr. Justice lirett. 

Rajsiiahye and Patna Groups. —M r. Justice 
llarnpini and Mr. J ustice Sale. 

Burdwan Group.— Mr. Justice Ghoee and Mr. 
Justice Pratt. 

Criminal Business.— Mr. Justice Ameer Ali and 
Mr. Justice Stevens. 

OuioiNAL Side.— Mr. Justice Stanley and Mr. 
Justice Harington will sit singly on the Original Side. 


Opportunity has been taken of tub long vaca- 
bion to effect various alterations in the Court 
premises. The big court-room to the extreme eafit, 
ivhere one of the Judges on the Original Side 
ordinarily sit and where Criminal Sessions are held, 
tias undergone considerable alteration. The arches 
on the east and north, between the corridor and 
oourt-room have been closed by glass-doors artistically 
iesigned to go with the gothic architecture of the 
oourt. The Judges’ platform has been somewhat 
ourtailed, but the steps leading to it have been 
oonsiderably improved. The place reserved for the 
jurors has also been raised in height and a more 
mbstantial barrier has been put between the prisoner 
ind the public. On the whole the changes have 
^ven a cosier look to the court-rooms, especially in 


view of the approaching cold weather ; but it is not 
until all the varying seasons of the year have been 
Ivied that a pro])cr opinion can be pronounced as to. 
the general merits of the alterations. But there can 
be little doubt that for accoiistic purposes the 
changes* will be welcomed by botli the Bench and the 
Bar. , The Court of the Chief Justice at the other 
extreme en3 of the court-house has also undergone 
similar alterations with only this difference that, 
the, green screens Iiave been replaced by more com* 
fortablo looking red curtains. The comforts of the 
Bar have not been over-looked and the Jnry<» 
room has been placed at their disposal for improving 
the accommodation of the Bar Library and another * 
room has been fitted up for the gentlemen of the jury* 

Wtf*DEEJ’LY REGRET, TO HAVE TO RECORD IN OUR 

first issue the death of Professor Max Miiller. Direct- 
ly,# he may not have contributed much to the le^al 
literature, but tbo pubIic5ation of the Sacred Books of 
the fclast under his able editorship has prominently 
brought before the civilized world the legal learning 
of the Hindus, which was confined before bis time to 
only a privileged class in India and a few erudite 
scholars in Europe. He was liot only a great Sanscrit 
scholar, but what was more, ho was, perhaps, the 
only fofeigner who had thoi^ongiily entered into the 
spirit of the literature which ho had made his 
life-long study. It will bo impossible to name another 
foreign scholar of Sanscrit wlfose name would ifcspir$ 
in India so mucli genuine respect and reverence and 

whose memory would bo more lovingly cherished, 

- -• — 

The .lUDGMENT OF THE PuiVY CoUNCIL IN THE 
appeal of Hodges and anr, v. The Delhi and London 
Dank, Ld., which we publish in our reports this 
week, is very important and should be carefully 
noted by the profession and the general public. It 
decides "for the first time, so far as we arc aware, 
that under the Contract Act in this country a surety 
may by agreemenfc disentitle himself from seeking 
the protection of the well-known rule of English law, 
whiclt has been embodie(| in sec. 135 of th^|indian 
Contract Act aild under which a surety is discharged 
if the principal debtor is given time by the creditor 
without the knowledge or consent of the surety. 
We propose to discuss in one of our earliest issues 
the principle and the’ qualifications that attach to 
the law in England and how far they have been 
adopted by the Courts in this country. 
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Wb draw SPECIAr. ATTENTION To TiJE Tlllvy 

Council decision in Malihirjnna v. Xnrfiarl, reported 
by us in this issue. This extends the principle first 
enunciated by the Board in the case of Jaqadamf>a 
Chowdhrani v. Dalchina Mohnn (L. K. 13 ]. A. M) 
to all cases where limitation is sought to be avoided 
on similar pleadings. In the (’alcntta High Court 
and also in Bombay, until lately, the view prevailed 
that when the setting aside of an adoption (1 C. 
W. N. 405) or of a sale was indirectly involved 
in a suit for possession nr for rodcniption (1 I Bom. 
279) the period of limitation ju’escribed for the 
latter is to prevail. But in a recent hull Bench 
case (24 Bom. 100) Jenkins, C. J., and Tyabji, .1., 
went against this view , and it is a fortiinate. 
coincidence that their l/mlsUips of the* 1‘rivy 
Council have on ajipeal from an earlier J-' nil B^meli 
of the same Court, reported at p. 10 of our present 
issue, have pronounced in favour of the later view, 
which removes all possibility of future eonilw't. 
After this the Calcutta cases su])p()rting the contrary 
view must be considered as overruled and the learned 
judges whose opinion prevailed in the recent Bombay 
Full Bench case (24 Bom. 1(10) must be congratulated 
on having anticipated the Judicial ('ommittee. 

We invite attention also to the camc of Ji'al 
Jatindra Hath Chavdhvri v. Amrita La! 
reported in this number. Two very important points 
on the Hindu law of adoption arose in I his case. FiM, 
whether a Hindu widow on adopting a second son on 
the death of a soij begotten or adopted, divested 
herself of the state which she inherited as a mother. 
Secondly^ from what period does the second adopted 
son take the estate. There was, before this case 
no direct authority bearing on the (piestiofis, these 
questions not having been raised directly in any of 
the reported decisions. Nor is theae any express 
text bearing on tlic question. The commentators 
on Hindu law are not agreed on this point in 
tlieir opinions. Mr. Mayiie would seem to be 
opposed to the view taktu in the pi’e.sent ease, v/: , 
that the widow does divest herself of the estate ; while 
Babu Gohip Chandra Sarker, although exju'cs.^ing a 
contrary opinion still considers it but C(|uitable 
that the widow should thu.s divest herself in favour 
of the second adopted son and, as has been ])ointe<l 
out in the able judgment of Bancrjce, J., main 
tains that unless this bo the effect of the adoption, 
the adopted son would be deprived even of main- 
tenance out of the estate of the adopter. West and 
Biihle* favour the view taj^en in the yidgment ‘ander 
notice. It has moreover the support of the opinion 
expressed on two occasions by their Lordships of 
in the well known cases of Jihoohun 
T I; Hhhore Ad^irj Chowdhtry (10 Moo. 
/AT V. Venkata llama, 

1 . A. 1 ). Mr. Justice Banerjee’s iudgmiint is a 
closely reasoned one and contains an examination of 


all the earlier cases bearing on the point and will 
surely have the effect of removing the difficulties 
hithertoforc felt by commentators in pronouncing 
any deljnito opinion on the question. 


We MIKUT REliRET TO ANNOUNCE THE DEATH OF BaBU 
Hem Chandra Bose, Interpreter on the Original Side. 
Although young at his work he had earned the 
esteem of the profession by his rare quality of 
ncviM’ allowing the merits of a case or the credibility 
of witnesses to interfere with his fair and faithful 
roudoring of their statements from the box. Another 
very remarkable fact that had won for him the 
.golden opinion of the profession and the gratitude 
of suitors was that he never charged any expedi- 
tion fee for translation work entrusted to him. 
His death is a distinct loss to the Court. 

HlNOr JIHHSBIHTDENCE 

AND ITS 

• ETHICAB KVOLUTION. 

“Hindu lAw,'’ says J(»iiii D. .Mayiu', “lias the 
oldest ]»edign‘e of any known system of Jurispru- 
dence.’’ Wliile, for instance, the XII Tablts of 
Boiiii‘ appeared in 1). (’. 150, and the Attic codes' 
of hraco and Solon, al.oiit B. (I 025 and 5501 
respectively, tiicH' is cvi<l('ncc that the earlier codes 
(»r .sources of ‘Hindu law and even the (Jode of Manu 
are of much earliiu* origin So slowly however does 
the East change that to thi.s day the law may be said 
to nourish in all its primitive vigour, and shew but 
little signs of decre[)itud('. This is due to several 
causes 

Firstly and mainly, to Hie religious sanction with 
which it is clothed : for all ancient systems (»f law are 
“attiibuted lo muik' divine being from whose statutes 
and ordinances it were inquely to deparl." 

Secondly, to the conservatism of the Asiatic races : 
for “in tlic tropics,” as observed by Bluntscldi in 
liis “ 'riieory of the State,” “nature often appears So 
overpowering, that in despair of conquering her, 
iivuu gives up all illort, ami his heart is filled with 
fear'uml superstition” inclining him to the .status quo 
or at least restraining liim from Hying from the 
ki'iown to the urduiown. 

Thirdly, in part, to the fertility of Indian soil : 
* for, as Bluntschli observes, “the main niotive tc 
human effort is the desire for subsistence. If this 
is removed, by the bounty of nature, men work 
little or not at all ; and generally sink into indolence 
and sensuality. AVhen they do not work, men fai 
to develop the hidden resources of their nature, 
and society does not advance.” Consequently La\^ 
which keeps pace with the movements of societ} 
cannot advance under such conditions. 

Lastly, to the circumstance of its diffusion ovei 
a vast area; for, as Sir Henry S. Maine observei 
in his Ancient Law “ the larger the space over whicl 



VOL. V.] 


THE CALCUTTA WEEKLY NOTES. 


a particular set of institutions is diffused, the 
greater is its tenacity and vitality/’ 

Even to this day Hindu Jurisprudence governs 
the civil rights of the Hindu races extending 
“From Kashmir’s icy mountains 
To Cochin’s coral strand, 

Where Mysore’s sunny fountains 
Roll down their golden sand,” 
and that, strangely enough, in nuicli the same 
way as it did in the days of their predecessors about 
thirty centuries ago. Witness in the Mahabharata 
the exclusion from the Raj of llastinapur of 
Dhritarastra by his younger brother Randu on the 
score of his (congenital) blindness, which is still, 
as then a disqualification for inheritance in Hindu 
law. Ram Nath v. Dur(fa Siindari (1. L H. 4 Cah , 
550), Advypa v. Rudrava (1. L. R. 4 Rom. 104), 
Kogiyadu v. Lahhnii (1. L. R. 5 Mad. 149), JX Manu 
210. Indeed in its general feature — for instance, in 
reference to the condition of the joint family, the 
order of inheritance, the practice of adoption and the 
like- -Hindu law as at present administered corres- 
ponds fairly well with the state of law evidenced 
J)y the institutes of Manu, Vasistha and Houtama. 
Apropos of this conservative teiuJcity of Hindu 
religio-legal institutions, all distinctions between the 
past and present, actually disappear in India. “Some- 
times,^^’^ remarks Sir Henry Maine in his Village Com- 
^muuities “the past is present; much more often 
it is removed from it by varying distances, whicdi, 
however, cannot be estimated or expressed chronolo- 
gically.” 

■ In fact, all the institutions of Hindu society 
seem devised for the maintenance of peace, order 
and contentment, and hardly any aims at pro- 
gress in the modern sense. Its ideal is rest, or 
orderly movement which is but another name for 
equilibrium. “Life,” smvs Rluntschli, “is an 
unchanging repetition, a wheel revolving for ever in 
the same way and round the same axle.” The 
philosophy of the lipanishadas taught the same 
thing and it is perhaps because of that, that the 
Rhuddliistic doctrine of Nirvana, or absorption into 
nothingness was hailed by the Hindus at one period 
of their national life, as a real relief from etm’nal 
monotony. When they made religion the govern- 
ing principle of their life, it is but natural that 
the practical side of human nature got neglected. 
This, to a certain extent, explains why law in this 
country was always subservient to religion and 
morality, and never was given any independent 
scope for development. , 

' For instance, the Hindu lawgivers consideixjd 
that the right to inherit temporal benetits was 
00-extensive with the obligation of the lieir to 
confer corresponding spiritual benefit on the 
deceased. Such doctrines are so foreign to the 
system of Western jurisprudence, that when we 
view them in the light of the latter, they serve 
only to puzzle us. Thus Sir Henry Maine wonders 


Hi 

why “ the right to inherit a dead mai/s property 
is exactly oo-extensivo wu'th the duty of perform- 
ing his obsequies. If the rites are not properly 
performed or not performed by the proper person, 
no relationship is considered as established between 
the deceiised and anybody surviving him, the law of 
succession iloes not a[)ply, and nobody can inherit 
the property. Every great event in the life of a 
Hindu seems to be regarded as leading up to, and 
hearing upon, these solemnities. If ho marries, it 
is to have chikiren who may celebrate them aftef 
liis death ; if he has no children, he lies under 
the strongest obligation to adopt a son from another 
family, “with a view, ’ “to the funeral, the water 
atul the solemn saerilice.” In the case of Raja 
Upiiulra LttH Ui>y v. Sr'nwtfi Ratu Rrosonnonioyi 
(1 R* L. R. 22 1), tfiat eminent Judge Dwarka 
is\i]h Mitter entering into the spirit of Hindu law 
and applying it to the law' of adoption said — “The 
institution of adoption as it exists among the Hindus 
essentially a religions institution. It originated 
chu‘Hv if not wholly in motives of religion; and an 
act of adoption is, to all intents and purposes, 
a religions act, but one of such a nature that its 
religious an<l temporal aspect arc wholly inseparable.” 

The Hindu institutional writers use the term 
“Dharma” to signify both religion and law. It 
litePally means “ that which supports or holds up.” 
So the Dhannashastra are more or less mixed 
treatises, which contemplate tlieology, metaphysics, 
jurisprudence, ritual, pennance, ceremonial, expia- 
tory and customary laws, and, as in Manu, even 
cosmology, as their proper ])rovincc, Manu in his » 
treatise on Dharmashastras lays down rules of 
coiiduc.t in all tlu'sc spheres and phases of life, 
Yagnavalkya, next to Mann in date and autho- 
rity, does however treat of the same traditional 
topics* under tlie siiparatc heads of Achara, Prayas- 
ehitya and Vyavahara and under the last, positive 
law. The only apjiarent exception to such mixed 
treatment of social, religions, moral and legal duties 
in the Dharmashastras is fiiriiislied by the woii of 
Narada, a (jomparatively later compilation, which 
deals exclusively with civil and criminal laws. 

The intermixture of ethics, metaphysics, and 
theology in the Hindu system of jurisprudence 
is attributable to a variety of causes. It is no 
doubt largely due to the notion of the universe 
as ordained and presided over by a divine agency. 
It is also true that at the dawn of civilisation “ the 
facts of external nature and the doings of men,” 
as JVof. Holland says, “were alike conceived of as 
ordained by the gods. The constitutions of states 
and the customs and laws of all the peoples of the 
earth were * as much of divine contrivance as the 
paths of the planets.” Rut over and above that, one 
has to consider the problem before the Hindu sages 
at that distaniie of time and the then conditions of 
society. The task bf providing ya government that 
would be at once simple and effective in preserving 

a 
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• Older and toufcentment throughout a vast continent acute thinker Walter Bagehot, in his Physics and 
and amongst such a variety of people as is hardly to Politics, “the primary condition is the identity— not 
be met with any other part of the world. This task the union, but the sameness— of what we now call 
bad to be accomplished by a handful of men, who Church and State. What is requisite in the Old 
were anxious not to sacrifice their best energies^ . World is a single government— call it Church or 
in the art of government, but to reserve Jbhem for* State as you like— regulating the whole of human 
the cultivation of the human mind and to establish life. No division of power is then endurable with- 
its kinship with the Divine. out danger — probably without destruction, the priest 

The legislators were a small but a cultured class must not teach one thing, and the King another, 
and they early conceived that the best means of King must be priest and priest King (or society 
preserving peace, order and contentment in society w’oiild go to pieces).” This language fits in with the 
was to preserve custom and usage, which were description of the patriarchal institution of Vedic 
consistent witli morality and to give to the people India. 

such ideas of life and rules of conduct as would But undoubtedly the most potent factor of all, is 
make society move automatically and with the least the innate religiousness of the people, which is perhaps 
degree of friction. ^ ^ i\iq grandest aspect of Asiatic nature. The glory 

The country was then inhabited as to this d^y by and majesty of Indian skies, her noble rivers and 
a variety of races differing in manners, habits find lofty mountains and broad and fertile plains bathed 
speech aud unlike now, at various stages of* barbarity, in sunshine, all stirred to their innermost depths 
The enstotufl, usages and interests of all these the heart and imagination of the primitive Hindu, 
numerous races, and their more numerous sectioqs and bowed him down in kneeling worship of the 
and sub-sections had to be equally preserved and Spirit behind them. Besides, primitive as he was, 
also made to conform to the ruler’s ideals of life and he was essentially engrossed by the might of the 
conduct. How this task was accomplished, the Code elements, Agni, the fire of the sun and lightning; 
of Maun bears abundant evidence. For instance, Indra the bright, cloudless firmament ; the Maruta, 
the different forms of marriage sanctioned by or winds ; the Usas the dawn ; and various kindred 
Mann especially the Asum, Rakshasha and Pisacha, manifestations of the luminous bodies, and Nature 
as the names imply, wore presumably of non-Afyan in general— turned his awe into pious subjecti^‘ 
origin and yet because they prevailed as living and^’eneration. Thus from the first, the constiti 
customs, which could not be put down among the of tiie Hindu mind took a religions and philosopnic- 
semi-Hinduised aboriginal races that they find a place al bias. Consequently the History of Hindu 
along with the more approved ones in his Code. civilisation is the history of its different systems 

» Mayne truly observes that “ when the Aryans of philosophy and religion, that of the Vedas and 
penetrated into India, they found a number of the Upanisadas, the Sara-darsanas (six systems of 
usages either ’the saibe as or not wholly unlike phihmophy) of Buddhism and Vedantism and of 
their own. 'I’fiese they accepted with or without the infinite variety of faiths and persuasions, sects 
modifications, rejecting only those which were and creeds that sprung up out of each. Amongst 
incapable of being assimilated such us polyandry, such a people and under such conditions it is but 
incestuous marriages and the like. The latter lived natural that even law had its peculiar mode of 
only a merely local life, while the former became evolution and was wrought out, as Biihler says, 
incorporated among the customs of the ruling race.” “ under the influence mainly of religious conceptions.” 
This accounts for the mention of the practise of Nyoga, Not that indications were wanting of a similar in- 
or raising up issue by one man on another man’s wife, fluence on Roman or Grecian law, but civilization as 
as also the disapproved classes of sons in the Code of it moved westward seems to have taken a more 
Mann, Accordingly, to put dow«n such disapproved and* more practical form, and naturally the distinct 
usages, the sages were obliged to invoke the aid of provinces of law aud religion became once for all 

religion and morality more than the arm of the law established. To this fact more than to anything 

which could not go the same length. Thus, while else, Is to be attributed the marvellous development 
putting together customs and usages of various ten- of Roipan law, which has practically given birth to 
denoies, they were at the same time at pains to point the modern science of jurisprudence, 
out which of them ^\ere sanctioned by morality and Owing, however, to the peculiar conditions of Hindu 
rehgion, and ought therefore to b^ followed, and society and tc^ the peculiar tendencies of the Hindu 
which were not. So particular customs came to be nation, law could never extricate itself from the 
approved or disapproved on moral principles, giving thraldom of religion. Conservatism has early been a 

ris^ to the lutennixturc of religious, civil and moral creed of the Hindus. Any change in its laws or ins- 

or mances in Hindu law. titutions, was strenuously opposed till they could be 

law ancient Hindu proved to be consistent with the Vedas. As 

State at the union of Church und Dr. Markby puts it “they are bound to accept 

“To miin Khropcan civilization, the authority of the Vedas and Smritis as divine, 

b obedieuee of men,” observes that and they cannot do this without making it the 
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basis of their law. If they do not obey the precepts 
of the divine law, they must explain them away 
by a process of interpretation, or else allege a 
super-imposed custom.” Both law and religion were 
subjected ter the same process of interpretation, and 
the method of interpretation developed into a distinct 
branch of knowledge called the Miniansa Darsana. 
This method of interpretation had early cramped 
a free and healthy development of the Hindu law, 
and thus it is that it has ever remained entangled in 
the meshes of ceremonial law. 

Another influence hardly less powerful was the supre- 
macy of the sacerdotal class, Everywhere in the world, 
legislation is an incident of the sovereign power, but 
Hindu law presents the curious phenomenon of a 
divorce between legislation and sovereignty. The 
Brahmins had reserved to themselves this function of 
supreme power and established a Brahmin theocracy or 
oligarchy throughout the length and breadth of the 
country. “They modified the law,” say West and 
Bilhler, “ by connecting every phase of moral or reli- 
gious change with some doctrine or text regarded as 
of divine authority, or by suggesting a moral reason 
for the change,” and the result of it ajl has been well 
summed up by Mayne in the following words : “The 
religous element entwined itself with legal con- 
ceptions and then distorted them in three ways. 
First, by attributing a pious purpose to acts of a 
purely secular nature. Secondly, by clogging those 
acts with rules and restrictions, smtable to the 
assumed pious purpose. And, thirdly, by gradually 
altering the customs themselves, so as to further the 
special objects of religion or policy favoured by 
Brahmanism.” 

But still under the Hindu regime, law underwent a 
development in its own way. AVhen the tide of 
conquest set in, the conditions of things were changed, 
and things peculiarly Hindu, could no longer pursue 
an independent course of evolution. Under such 
circumstances everything threatened to be reduced 
into a dead form, till the advent of English juris- 
prudence infused new blood into it. Tlianks to 
the common sense of the English judges and to the 
sovereign prerogative of the Privy Council tliat },he 
Hindu law has entered upon a new phase of evolu- 
tion and has been fast adopting itself to its new 
onviroriments and, so far as we can judge, with, the 
best of results. In conclusion this must be said 
as to intrinsic merits of the law itself that the moral 
principles which form its backbone will make it 
survive all vicissitudes of society and make it live and 
thrive in all civilized relationship between man 
and man. 



Case Law on Touts. By R. D. Ahmnd&i% B.C.S, 
Fourth Edition. By Mr. 1\ L. BucUandy Banister- 
at Law. Messrs. Thavher^ Spink (0 Co., CalcutUi. 

That a work which aims at classifying the important 
Indian cases by way of illustrating the principle of 
the Law of Torts should attain a fourth edition in 
these days, when annotated Codes claim almost the 
sole attention of the practising profession, speaks 
for its inherent merit. The arrangement is good, 
the treatment methodical and the import of cases well 
brought out. The edition under review has been 
brought up to date by the incorporation of most 
of the recent rulings aflecting the subjects dealt with, 
But • there are one or two regrettable slips and omis- 
sions 'which display some degree of carelessness or 
haste in #1110 preparation of the present edition. 
For instance, it is unfortunate that no mention is 
made of the very important case. East Indian 
Railway v. Rally Dass Muhrjee (d C. W. N. 781 ; 
s. c. ]. Ij, R. 20 Cal. 105), relating to the liability 
of a Railway Company fur the safe carriage of its 
passengers ; the retention of the old title to recent 
General Clauses Act is a similar slip. Such errors 
would sometimes occur in spite of ones bust endeavours 
to q^wid them and do not in the case of the present 
work detract from its established reputation as a 
sound treatise on the Case Law of Torts. 

Broom’s LECJALMAXi.ifs. Seventh Edition. By II, F, 
Maukty and 11. Chitty. Sweet d; Mamell, Ld., 
S, Chancery Lane, London. , 

This is the seveiitli edition of this famous work 
which was first published in the year 1845 and at 
once obtained a wide circulation as a valuable text- 
book tor legal students. The main idea of the work 
is to present under the head of ‘Maxims,’ the govern- 
ing principles of the English law with illustrations 
as to their application, as to bow they are limited or 
extended having regard to the circumstances of 
particular classes of cases. It does not pretend to 
be an exhaustive di'^'st of the case law on any one 
subject, nor does it deal with any particular branches 
of the law in detail. No better or more useful book 
on first principles can be placed in the hands either 
of the practitioner or the law student. The im- 
portance of an accurate acquaintance with the 
fundamental rules is becoming more and more felt 
by the profession in India where Statute law is daily 
increasing in bulk'. The Courts also feel the necessity 
of examining them carefully to see how .they are 
to be applied according to the exigencies of any 
particular case before them. The book is not merely 
one for casual reference but should be thoroughly 
studied and intimate knowledge of it has not only 
become necessary in these days but should form part 
of the equipment of every practitioner, The book 
is divided into chapters, The first two dealing with 
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the rules founded on the public and legislative policy, 
those relating to legislative policy and the crown. 
It then variously deals with certain maxims which 
are rather reductions of reason than rules of law 
and comprises maxims relatiug to propertj^ marriage 
and descent, the interpretation of written instruments 
in general, contract, and evidence. In the present 
edition, the editors have succeeded in maintaining 
and developing the author’s Idea and by occasionally 
re-arranging and modifying a portion of the old 
work, they have succeeded in improving upon it. 
There has been a large addition of recent decisions. 
It also appears that the editors received valuable 
assistance from certain notes made by Lord Justice 
Lindley, which alone have enhanced the value of the 
work, too well-known to require a lengthy review. 

Attacilmknt of Deuts, ifec. By Mkhmil Cahah<\ 
Third Edition. Sweet Marwdl^ Ld.^ o, Chancery 
Lane^ Londoyi. 

This the third edition of this work which has fll- 
ready been found useful by lo.wyers, and in which a 
chapter has been added dealing with charging orders. 
The author has dealt with the subject of Execution 
on Debts, Equitable Interests, Stock and Shares. 
The law and practice in England relating to Execu- 
tion are not so systematic as here, where mostf ,of it 
is codified. The law^, howevei^ relating to Receivers 
by way of e(juitable execution in this country is little 
known or understood and tlie provisions of the Civil 
Procedure Code relating thereto are often found not 
to bo helpful. Much assistance will be derived on 
such subjects from the work under review. The case 
law is brought dowri to date and it is a handy little 
book for daily reference. 

Law Relating to Injunctions jn Bkitish, India. 
Tagore Law Lectures, 1897. By J. G. Woodroffe. 
Thackei'^ Spink <6 Co. Calcutta. 

Every one will agree that this book has supplied 
a longfelt want. Prior to its publication there 
was no book from which a student could have 
gleaned the law on the subject as administered 
in India, We think the autbQr has very properly 
confined his treatment of the subject to«the purposes 
for which the Tagore law professorship was created. 
It is an admirable book for the purpose and even the 
practitioner will find it useful as most of the Indian 
cases are noticed and commented on. Making every 
allowance for its being a course of lectures, we 
cannot help observing that the author might well 
have avoided repetition without making any the less 
impression on the minds of the students. 

To carry out his purpose, as expressed in his 
preface, Mr. Woodroffe, has, perhaps necessarily, 
omitted to notice some very important subjects and 
cases, which are of rare occurrence and would 
not, perhaps, he of much use, to a mere law student. 

1 he practitioner can no doubt, as the author remarks, 
refer to the standard works of reference on the 


subject. Still we think the author would have done 
better to remember throughout his work the 
mofussil practitioner to whom such works are UDt 
ordinarily accessible. He would not then probably 
have omitted to notice such leading cases as Lytton % 
Davey on the question of copyright in letters, or Caird 
V. Syme on the question of copyright in lectures, 
or such subjects as injunctions under the Criminal 
Procedure Code, which are of frequent occurrence 
in the mofussil. 

As a book for students, the index perhaps is not 
of so much importance as it would have been if 
tlie work had been expressly written for the use of 
practitioners, to whom an exhaustive index is of the 
first importance. 

English ^otes. 

COUItT J-'OIt CIIOWN CASES l{E.SEUVEi).— 
Regina v. Patton. Ik’forc Justices Mathew, 
fiAWRANCK, AVright, Kennedv and Darling. 28tli 
July 1900. 

Obtaining goocl^R by false pretences — Remoteness. 

R. V. fiARNErt (14 (Jox C. C. 497) dissented from. 

The Defoiidant had run in certain races at the 
August 1899 Athletic Sports at Loiicolu. The 
n{ini(5 scut ill for tlioso contests was that of one 
Sims wlio was not present at Loiicoln at the time and 
knew nothing of the entries for them sent into 
the secretary of the sjiorts. The entries had 
slateiuents therein regarding Sims, that he had 
com])eted unsuccessfully for certain races, which 
were correct. Those entries were not in the De- 
fendant's handwriting. Sims being a poor runner 
the }mndica])])er gave a favourable position to Defend- 
ant and he hdlng an expert runner was first in the 
races and so secured the piizes. 

The liandieap[>er becoming suspicions questioned 
Defendant if he really was Sims and received an 
answer in the aliirmative, which was false. It 
also appeared that the Defendant had previously 
secured a prize for running at another place. He 
was convicted of obtaining goods by false pro- 
teiices. The Recorder of Loncoln, however, stated 
a case, being doubtful ivhethcr his summing up to 
the jury was sound. He had left it to the jury 
to say whether Defendant had acted “for a lark” 
without Cl’iminal intent or had secured the prizes 
*l)y false representations wilfully made with that 
object. The jury being of the latter opinion ho 
was convicted. 

The (Jouht would not follow the case of Regina v. 
Lamer (14 Cox C. C, 497) relied upon by Defendant’s 
counsel who urged tluit the attempt to obtain the 
prizes ivas too remote from the pretence. The judg- 
ment states that Lord Justice Lindley had correctly 
questioned the decision in tliat case. Here the 
Defendant was handicapped with a false pretence, 
he had entered for the races with the intention of 
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winning the prizes and such fraudulent intention was 
not too remote. The conviction was correct. 

Mr, P, Hughes for the Defendant. 

Mr. Shearman and Mi\ Walker for the Crown. 

C. W. A. Conviction affirmed. 


COITRT FOR CROWN CASES RESERVED.— The 
Queen v, Streeter. Before Justices Mathew, Law- 
UANCE, WmciTT, Kennedy and Darijnc. 2«Sth .Inlv 
1900. 

Receiving goods stolen hy wife — Larceny Arf, 
sec. 01, 

R. Smith (L. R. 1 C. C. R. ^2^) followed. 

In this case the wife of one Tickner had stolen cer-, 
tain goods from her husband and sent it to the Didend- 
ant Stveeter wlio was aware that she had stolen them. 
The wife left her husband and lived as man and wife 
with the Defendant Streeter. The husband missed 
the goods, gave tlie police information. The wife 
Ellen Tickner and the Defendant Streeter wen* 
arrested. At the time of the arrest the missing 
goods wore found in the boxes which EIIqu Tickner 
liad sent to Streeter and some of* the money was 
discovered in a box belonging to Streeters’ the key 
of which was in ICllen Tickner’s purse. Both were 
indicted for larceny, hut the Defendant Streeter w^as 
in addition indicted for receiving the stolen goods. 
At the West Sussex Quarter Sessions the jury fouml 
the wife gtiilty of larceny, but tliey found that 
Streeter was not guilty of larceny, but was guilty on 
the count for receiving. 

On the case stated now coming on before the Court 
as al)Ove constituted the Judges held that the in- 
dictment for receiving the goods and money stolen 
by the wife did not lie, the matter \\*.is conclmled by 
tiio case of Regina v. Smith (L. R. 1 C. (’. R. 266). 
d’hoy so held because under sec. 91 of the Larceny 
Act of 1861 only persons who received goods, the 
stealing of which amounted to a felony “either at 
common law or under the provisions of that Act” 
could bo indicted as receivers. The stealing by the 
wife of her husband’s goods was not a larceny at 
common law or under that statute. ^ • 

Mr, Raven for the Defendant. 

Mr, G, Campbell for the Orown, 

Decision in favour of the Defendant StreHer. 

C. W. A. 

COTTR’I' OF APPEAL.— -Smith v. The Tnns oe 
Court Hotel, Limited. Before Loud* Justices A. L. 
Smith, Vaughan Williams and Romer. 14th June 
1900. 

Hotel Company — Poisonous food — Negligence— 

Want of proper care — Verdict of jury. 

This was an appeal by the Defendants, the above- 
named Hotel Company, against a decision of Mr. 
Justice Grantham who tried the cause with a special 
jury. The action was brought by the Appellants 


Smith and his wife to recover damages for injuries 
sufl’ored by them. It appeared that 91 j»ersons 
weri' (lining <jue cveming at the tabic d’ bob' dinner 
at the above Hotel on 1 7th of July last year, 
('J whom ,39 including the Pluintilfs were more or 
h!ss ]»oisoned, they laid all eaten eitlau* mutton or 
tish and tht'y wore a, 11 jxiisonod by ptomaines. Two 
of the 39 laid di(Hl. 7\t tlu^ trial the jury gave 
a verdict for £1 10 diimag(\s. On the Defendants’ 
.appeal the roiii t unanimously dismissed tlu^ ajipeal. 
Lord Justice A. L Smith said “if j.lu*. (\‘isc made 
out by Plaintills in an a(*tion of negligence was 
C(]ually consist('nt with the Defendants having been 
guilty of negligi'iico and with his having acted 
wilji due can* then t^iere was no case to go to the 
jury.- Put ill this ease where 39 persons mit of 91 
who jiartook of a partiiadar uu'al were ])oiHoned in 
a .similar niaiim'r, he had to ask himself whether 
that slate of facts was more consistent wdth tliere 
iiaving Itfvn a proper examination of tjie food on 
the part of the itersons W'ho supplied it, or with 
there not having laam a projier (‘xainination.” 

Th(‘ leanu'd .ludge tliought the state of facts 
was more consistent with there having been an 
improjier examination ; and Mr. Justice (Irantham 
bad^acted rightly in leaving tlu' matter to the wp 
and not accepting .the sugg(^stion of Defendants’ 
counsel that tlau’c was no case to go to the jury. 
•He tbouiibt that seeuig that the f|nantity of poison 
snpplii^d in the f()od was ]arg(‘, it might have been 
deteet(‘(l had a reasonably careful exaiiiinatioii been 
made. 4’he jury liad on tlu^ medical evidence 
reasouahly found that there ;\as a, want of proper 
care. Polh contentions for Appellant, faih'd and the 
application for a new trial or viu'dict for Defendants 
must ho refused. 

Sif Edward Clarke ^ Q. G., and Mr. George RllioU 
for the Aj»pellants. 

Mr. Dichm^ Q. C'., and Mr. M. Mackenzie for 
tlie IMaintills. 

W. A. App(‘<tl dismissed with costs, 

(DITRT OF APPEAL. Tmk Kent Coal Ex- 

rLORATON CoMI'ANY V. MaRTIN AND OTHERS. BcfoiO 
Lords Jut ICES A. L. Smith, Vauchan, Williams and 
Bomrr. 3rd July 1909. 

Causes of action^ joinder— Several Defendants^ 
statement of claim against^ same and in the alter’ 
native. 

(hiWER v. (’ouLDiHDGK (180-^, 1 I>. 348) and 

Fhankenrurg e.'OiikAT Morsele.ss Carriaoe (’ompany 
(1900, 1 (J. B. 001) considered. 

In this a|Tpeal the (Jrdcr of Mr. Justice Bucknill 
refusing to strike out the Com[)any’s statement of 
claim was confirmed on appeal. The Defendants 
were 8 in number, 4 of them were the promoters, 
and the otlior 4 directors of the Company. The 
statement of claim charged guilt by conspiracy to 
defraud against all of them and alternatively that 
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tho Defendants, the directors, in carrying out the 
])urchasc8 loans and other tansactions had acted 
negligently in breach of tljcir duty as directors. 
The Defendants took out suminotfe at chambers to 
liave sncli statement of claim struck out, on tho 
ground tlnit a tort alloge<l against' all the Defend- 
ants could nob properly be joined with a separate 
tort alleged aginst only some of Ihein. This posi- 
tion found favour with the master but Mr. Justice 
Ihieknill reversed the master’s order. 

The Court of ApiuiaIj liold that the present case 
was not governed by Gower v. Coxddridge (1898, 1 Q. 
K ^148), the allegations in this statement of claim were 
very diflerent from that in the other, here there was 
ail alleged cause of action for conspiracy against all 
the Defendants, and then asVogarda the same pause 
of action it was alleged that the Defendants wlio 
were 'directors were guilty of breach of* duty as 
directors. Tn the other case as regards two only 
out of 3 Defendants three separate causes of actioi^ 
were alleged, while as to tho third only two causes of 
action wore alleged. 

Mr. S. Smith for the Appellants. 

Mr, Cartmell for tho Jlespondents. 

C. W. A, Appeal dimmed with co&U, 

* 

COMMEHCfAL CDlJin’.-~-Biirx it PlumtILy. 
Before Mr. Justice Mathew. 17th May 1900. 

Stock broker— Privity of contract, * 

The Dofendaul’s stock broker was one Charles 
Henirncrde. The Defendant thtough him brought 
first 500 and then an additional 1,000 shares in 
the stock exchange in “the (kdonial Cold Fields 
Limited.” Tliese 1,500 shares were by arrangement 
witJi the Defendant “carried over” in tho stock 
exchange. Later on Hommorde found it impossible 
to keep carrying over sueb a large amount in tlie 
stock exchange and with arrangement with the 
Defendant he carried over a portion as before and 
the remaining, the larger portion, he carried over out- 
side tlie slock exchaiigc, having come to an under- 
standing with his (Hemrnerdc’s) client a lady, the 
Plaintiff, Mrs. Bell. This Uid^ was one wlio used 
her money in advancing for such purpose. This 
fact was known to Defendant. The actual transfer 
of the shares were made in Hemmerde’s name with 
the consent of the Plaintiff, I^Irs. Bell, whoso affairs 
were mannged by her son. Successive carries over 
took place in that way, 400 shares only being 
carried over in the stock exchange. For the set- 
tlement in the stock exchange of December 1 4th 
last the stock broker informed Defendant that l»e 
could not carry over more t^mn 500 a'lid he must 
take up ami pay for the balance of 1,000 shares. 
iboTeupon Defendant supplied “a name” and the 
showing account closed for 
1,000 shares tnOanee duo £1250. At that settle 
ment Hcmmerdc was declared a defaulter on tho 
stock exchange. 
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The Defendant refusing To pay Mrs. Boll, this action 
was instituted. The learned Judge said Defendant 
admitted liability but not in favour of Plaintiff ; it 
was urged on his behalf that two separate contracts 
had been entered into one between Defendant and 
Henmierdc tho other between the latter and Plain- 
tiff, but that was not really the result of the tran- 
sactions. It was never intended that the broker 
should as regards the Defendant occupy the position 
of principal. I'he approval of the Plaintiffs son 
(who was acting for Haintiff) was shown to each 
separate act of the broker. ^J’here was a clear case of 
contract between Plaintiff and the Defendant and 
Plaintiff was therefore entitled to judgment. 

» ' Mr. Harrison^ Q. and Mr. Atkin for tlie Plaintiff. 

Mr. IsaacHj Q. C., and Mr. Nevill for tlie Defendant. 

Judgment for Plcdntiff %vith costs, 

V. W. A. 


COUNTY COUBT. — Phillips v. London Brighton 
AND South Coast. BXilway. Before His Honor Judge 
Lamry Smith, Q. C. 17th October 1900. 

Railway Company — Liability for delay or incon- 
venience to passenger — Liability for not giving notice 
of delay — Conditions in the Company's time table. 

In this case Mr. Phillips Silver Smith of Bond 
Street claimed a damage of £5 from tho Railway Com- 
pany for loss of business owing to delay in the arrival 
of the train at Victoria. I’ho train started from 
'riiree Bridges at 11-30 and was due at the Victoria 
Station at 2-5. It did not arrive at its destination 
until two hours after due time, owing to a train in 
front having been derailed ; consecpiently Mr. Phillips 
who was going to Christie Manson and Wood’s 
auction to buy certain articles, was too late for 
purchasing them, and he afterwards found that 
they 1 l‘u 1 been disposed of for a sum under that 
which she was prepared to give. The amount claimed 
was not anywhere near the loss he had thus sus- 
tained, he complained that it was the duty of the 
Clompany to have informed him of the accident which 
their servants were aware of when the train reached 
Streatham, that there would be considerable delay 
at that station, such information would have enabled 
him to take a conveyance by road to London and to 
be in time to secure the objects for which be was 
journeying. He urged that therefore the Company 
was liable for wilful misconduct. 

His Honor came to the conclusion that Plaintiff 
was bound by the conditions in the Company’s time 
table to which reference was made in the railway 
ticket given to Plaintiff, and therefore <|ismisscd the 
action. 

Mr. Austen for the Company. 

Judgment fov Defmdant, 
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The PRESENT CONSTITUTION OP THE BENCHES IS MUCH 
appreciated by tlio profession. It would be difficult 
to improve upon them. ^ 


Lord Russell’s greatness is not exhausted ry 
calling him a great judge or a greater fxdvocate 
but, perhaps, to a large extent it is attributable 
to the breadth of his views. In these days it would 
be difficult to point to another word which is 
more often profaned than the word civilization. It 
is a pleasure therefore to find a different version, of 
it from the late Lord Chief Justice in his address 
on International Law before the American Bar Asso- 
ciation in 1896 from that which the course of reoent 
events is trying to make it out to be. 

“What, indeed, is true civilization ? Ry its fruit you 
shall know it. It is not dominion, wealth, material 
luxury ; nay, not even a great bit(‘ratnre, and Education 
wide- spread —good though these things be» Civilization 
is not a veneer ; it must petietrate to the very heart and 
core of societies of men. Its true signs are thought for 
the poor and suffering, chivalrous regard and respect for 
women, the frank recognition of human brotherhood, 
irrespective of Taco, or color, or nation, or leligion, the 
narrowing of the domain of mere force as a governing 
factor in the world, the love of ordered freedom, abhor- 
rence of what is mean, and cruel, and vile, ceaseless 
devotion to the claims of justice. Civilization in that, 
its true, its highest sense, must make for peace.” 


Calumnies a(jainst great men are very easily 
circulated, more readily believed and hardly ever 
removed, because they treat them with contempt 
and seldom care to contradict malicious reports. 
Lord Russell was commonly believed to be more 
‘addicted to the tiivf a^id cards than was'^ood for 
him and he was said to have lost so heavily on both 
that? very !«ittlc of his enormous earnings remained. 
The property he has left amounts in value to about 
£150,000 and has given the lie to his calumniators. 


This fully supports Mr. Dicey’s testimony in 
the pages of the Forinitihtly Review that the late 
Lord Chief Justic.e’s chief attraction for sports con- 
sisted in relaxation, display of skill and triumph over 
an opponent rather than in the stake. 

it nlway.s Hcemcd to me, that for him the real 
attrjiction of card-playkig lay not in the do.sire to win, 
but in the relaxation cards aflordod him after the 
c(#nstant strain of his daily life.’’ 

“ He \va..s too liigliniindc'd a man to derive nmcli pleasure 
from winning money for money’.s saJv(\ Jhit he enjoyed 
the excitement of tlic game, the satisfaction of j)utting 
his skill against that of other players, and winning ui 
the end.” • 


Mr. Kdwaui) Dicey, in writing to the Fm t- 
nltjhily Review about Lord Russell, records the follow- 
ing private opinion of the late Lord Chief Justice 
as to the merits of a jury. “ I recollect,” Ra3's Mr. 
Dice}', “once remarking to him, after he had become 
Lord Chief Justice, that if I were on my trial as an 
innocent man I would sooner be tried by a Judge 
than by a jury. Mis answer was to the effect that if 

1 knew as much of the judges as he did 1 should 
change my 0 [)inion, and that his experience was that 
juries, as a rule, took a more common sense view of 
the case than judges.” Wo have in these columns 
also drawn attention to a similar expression of 
opinion by the present Lord Chancellor. 

CLOaclNC THE EQUITY OE REDEMPTION. 

Have the recent decisions of the Court of Chancery 
in V. HofhUmtt (1898, 2 Ch. 307 : s. o. 

2 C. W. N, cccxv) and Saniley v. Wildt (1899, 2 CIl 
474) altered or modified in any way the old equitable 
doctrine that the mortgagee shall not clog the equity 
of redemption 1 This was the question that '^as 
discussed in Eice Noahi (1900, 2 Ch. 445 • 69 
L. J. Ch. 643) and the Court of Appeal (Lord Alver-. 
stone, M. R., Rigby and Collins, L. JJ.) decided that 
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the doctrine of clogging remained unimpaired as 
ever. No doubt this is true to some extejit. but as 
pointed out in a previous article (4 C. W. N. cclxv), 
it is clear that the doctrine against clogging may now 
be said to have lost much of that rigour which attach- 
ed to it when Jenning$ v. Ward (2 Vern. 520) and 
Howards, llanis {\\q\'v\ 190) were deckled. The 
right to redeem is not a personal right, it is an estate 
or interest in the property mortgaged. That being 
so, we may next enquire mto the meaning of tlie 
word ‘clog.’ As pointed out by Liudley, M. H., a 
‘clog’ is something which is inconsistent with the 
idea of ‘security’ or in other words, a clog is in the 
nature of a repugnant condition. Ojdinarily the 
mortgagor is entitled to a reconvej^ance on payment 
to the mortgagee of tlie princif)al and interest. If 
however, there is a covenant forbidding redemption 
that covenant would operate in the imtnre bf a 
‘clog.’ And the Court of IvjnUy having its^eye 
constantly on the redeennihle nature of a mortgage 
security bruslied aside the co))\veb.s of restrictive 
covenants. To this princi[>lc of law was grafted 
by successive decisions of the Court of Chancery 
beginning with Mainlimi v. Upjohn (41 Ch. D. 
126) the view that a mortgagee was entitled to 
stipulate for reasonable collateral advantages. In 
Rice V. Noahe^y it appeared that in a mortgyge of 
a leasehold of a public house, • the mortgagor cove- 
nanted with the mortgagees wlio were brewers that 
he and all persons deriving title under him should 
not during the continuance of tlie mortgage term, 
and whether any money shotjld or should not be 
owing on the mortgage, use or sell in the house any 
malt liquors except ^such as should be purchased of 
the mortgagees. It was contended on behalf of the 
mortgagees that the above stipulation was not a 
‘clog’ but was in the nature of a collateral ,J)argain 
and was in fact part of. the consideration for the 
parties entering into the transaction of loan. And 
in support of this view, reliance was placed ujkju 
the case of Sanfley v. Wilde (1899, 2 Ch. 174) where 
there was a mortgage of the leascliold of a theatre 
with a covenant to pay one-third of the proiit 
rental thereof to the mortgagee during the whole 
of the mortgagor’s term although the principal and 
interest had been paid. JiOrd Alverstoue, xM, K., 
pointed out that if Santley v. Wilde were before him, 
he would have felt some difficulty in deciding that 
the covenant in that case was not a ‘ clog ’ but the 
Court of Appeal had decided otherwise and he was 
bound by that judgment. In tlie present case, how- 
ever, the Court of Appeal have ’iiow decided that 
the covenant was a ‘ clog ’ and hence unenforceable. 
It must be confessed, however, that tive mystery of 
the doctrine of clogging the cipiity of redemption 
IS not satisfactorily cleared up and every one will 
share in the hope of Cord Alverstoue, M. H. (now 
e Lord Cliief Justice of England) that in future 
we may have the guidance of the House of Lords 
upon the point. 


ietD* 

The Coub of Civil Procedueb (with Explanatory 
Notes and Commentaries). By Dinshah Fardnnji 
Mnlla, M.A., LL. B, Bombay: Caxton Printing 
Worh. Prlre Rs. 6-S. 

The present work is intended by the compiler to 
supply a want felt “by students and by that in- 
creasing class of lawyers who are just beginning their 
practice iii» procedural law ” of a handy book of 
ready reference. We regret we cannot congratulate 
the compiler on tliis hook. So far as we have seen 
of this hook makes us doubtful as to its utility to 
the studeirt and as regards its usefulness to profes- 
sional men we must say it leaves much to be desired. 
For instance, tlie immense mass of the caselaw which 
has gathered round sec. 13 ought to have been set 
fortii in some detail while care ought to have been 
taken to incorpoi'ate into the notes the effect of the 
mo.st recent dijcisions of the different High Courts. 
The conimeniary on sec. 11, again, is also very 
meagre ; the student, leaving alone the practising 
lawyer, is not made aetjuainted with that ex- 
haustive cliissifitiation of ‘suits of a civil nature,’ 
which ought fiurely to have found a place in this 
work. Take again the sections relating to the 
affidavit and inspection of documents. Here also 
the notes though they may be considered sufficient 
and ample for tlie student, are not such as afford 
any material assistance to the practising lawyer. 
Sec. 584 rei| hires a great deal more of elucidation 
and explanatory notes than are presented by the 
compiler while the commentary on sec. 622 is hardly 
sufficient. No doubt the compiler has been some- 
what hampered by his desire to keep the book within 
a narrow compass but this might have been better 
accomplished .by replacing repetition by more useful 
matter. The index appears to be a carefully exe- 
cuted piece of work. The get up of the work is 
commendable and its price moderate and on the whole 
the book shows promise of its being converted with 
a little more industry, tact and judgment into a very 
useful work. 

^ Genkral Diuest op Civiii Cases : (2 Vols. 1886- 
1889). By 1). G. Khmidekar, Poona. 

The volumes before us comprise Parts IV & V of 
a Clenoral Digest of Indian law cases compiled by 
Mr. Khandckar. Wo have been kt some pains in 
looking through the volumes and while we cannot 
declare it free from defect in its details still we must 
say that we greatly appreciate the very complete 
and exhaustive classification adopted by the compilor. 
In the body of the digest references to the cases 
referred to or dutingnisked are given, various crqss^ 
references are given and the usefuluoss of "tb® book 
is .added to by the inclusion of varlpis sub-heads. 
The get up of the work is no doubt very indifferent 
bi|t we can always make allowance for such defects 
having regard to the general usefulness, ^ of 
this Irind. 
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The case ok Carter v. Nelson tt Co. decided in 
the Queen’s Bench Division since the commencement 
of the Michaelmas sittings demonstrates how 
careful one must be to scan the terms of a tempting 
offer made in - an advertisement. The offer was 
made by the Defendants, Nelson & Co., who advertised 
that they would pay to every woman who became 
a widow since Christmas 1897, and who since that 
^ date shall have purcliased not less than one-half 
pound of their tea per week for the five consecutive 
weeks previously to her becoming a widow, 10 
shillings per week as long as she remains a widow. 

The above offer however was subject to a condition. 

“ The only condition is that at the commencement 
of the continuous taking of the tea the husband 
must be certified to us to be in good health.” 

The Plaintiff, a widow, was induced by an agent 
of the Defendants to purchase the tea with a view 
of securing the pension, a certificate of good health 
of the husband was however not supplied at the 
commencement of the eoiitiniious taking but some 
time latet, and although tlie County QourtMfidge of 
Yarmouth found as a fact proved, that the husband 
was in good health at the time of the taking of 
the tea yet ho held that the certificate of his health 
not having been given at that time but later 
invalidated Plaintiff’s claim which was disini.ssed and 
that decision was upheld on appeal by Uie Divisional 
Court, 

COCHT OF APPFAL.--H(KiAimi AND Company v. 
Walkeu. Before Fiums Justioks A. L. Smith, 
Vauohan Williams and Uomku. ‘iblh May 1900. 

Marine Insurance policj/— Furniture* of ship - 
Grain trade — Dunnaije mats not in use. 

The question in ihis case was whether a policy 
covered certain dunnage mats and separation cloths 
which were damaged m board tlie ship Kelbridge ’’ 
by a peril of tlie sea. The action was brought 
by the owners of the “Fel bridge” to recover for 
such loss under a time policy of Marine Insurance. 
The Defendant was the underwriter. The policy 
\vas in the ordinary Lloyds form for 12 months. 
The words used in that policy iuclndcd “and 
other furniture of and in the good ship.” The 
mats and cloths were not in use during the 
voyage, they were stowed away in the forepcak, * 
The “Felbridge ” \vas on a voyage from America with 
a cargo of grain. In the American graiu^trade such 
mats and cloths arc not used. It was, however, the 
custom for ships engaged in the Black Sea grain 
tratle to use the dunnage mats by placing them 
underneath th% grain and the cloths to separate the 
different parcels in whicli the grain was usually 
shipped by the different shippers. 

Mr. Justice Bingliam had decided in Plaintiffs’ 
favoiir, 


The Defendants api)ealed. 

The Appeal Court, in dismissing the appeal, said 
the articles in question were necessary for the tradt 
upon which the ship was entitled to go ; OOli* 
sequent ly they formed jkirt of the furniture, No 
appreciable dilleionce had been pointed out between 
su<‘h articles and ineveahle bulk heads which 
last, it was conceded, would form [)urt of the furniture 
of the ship. The policy covered ns wide a power 
of trading as possible and in the Black Sea trade 
the mats and cloths were requisite. 

Mr. Jill fas Jmacs, Q. 6’., and Mr. Lush forlhe 
Plaintiffs were not called on. ^ 

Mr. Jeseph Walton, Q. C., and Mr. Hamilton for 
i^lic Dyfcndants-Appellants. 

Appeal dismissed with costs. 

C. W. i. 

QHANOFRV DIVISION. — Pettikkr v. PbttipkHi 
Before Mit. Justice Byrnk. 7th August 1900. 

Will- J/mhand an I wife — Condition in 
effect of. 

Mr. Pettifer by his Will made in 1897 bequeathed 
to his wife Ruth all his real and personal property 
whats^iever and wheresoever situate, the wife was 
to have complete and sole control thereof during 
her lifetime “on condition that Ruth do not marry 
again after my decease.” She was appointed the 
executrix hut there was no gift over in case of the 
marnugc. 

The learned Judge hedd that the rule of law 
applical)lo to personalty governed the case because 
the realty was mixed up with it. The realty and 
personalty were massed together in one devise to 
the samg person. And therefore the condition was 
void us to both olas,ses as being one in terrorem 
merely. 

Mr. Levett, Q. C., and Mr. Hawkins for the 
Testator’s relatives. 

Mr. Noi ton, Q. 6’., and Mr. Jolly for the Executrix. 

C. W. A. 

CHANCERY DIVISION. -In tub matter op the 
authoiuzkd n kusion of the Red letteu New Testa- 
AiRNT. Before Mr. Justice Kekewicii. 24th October 
1900. 

Copyriyht Act, sec. Li~Ej'pm<fing entry in 
registry of Utaiioners Company — Proprietor residing 
outside jurisdiction-' Costs as mere brutuni fulmen* 

Tins matter iame upon ftmtion under the above Act 
after service of notice by registered, letter sent to 
America on one Klopsch. Tlie motion was on behalf 
of the Queen’s printers, Eyre & Spottiswoode, who 
have by Jh^yal letters patent the exclusive right to 
print and publish tlio New Testament/ The object 
of the application was to have the name of the said 
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Klopsch as proprietor of the copyright of the above 
pablioation expunged from the registry of the Sta- 
tiotiers Company. 

. The Defendant did not put in an appearance. 

. The application was granted but the learned Judge 
refused to order costs against the Defendant because 
such order could not be enforced and consequently 
would be a mere hmtim fiilmen. 

Mr. W. Horne in support df the application. 

C. AV. A. 

QUEEN’S BENCH DIVISION. -AValker t;. Bar- 
KBR. Before Justioks Ridley and Bigham. 17th 
May 1900. 

Authority of ihop assistant— Cheqiie ^muL by cus- 
tomer dratvn in name of assisiantj if paymetit to 
employer. 

The Plaintiff was a jeweller in Regent Street. 
He had an assistant, named Miles, who served in 
his sliop and received money across the eouuter for 
him. The Defendant was a customer of Plaintiff’s 
•'^'UtidJbad on various occasions made purchases at the 
^ -vshop'^aying for same in cash to Miles the shop 
assistant across the counter. In December of 1897 
the Defendant bought an article of jewellery for 
£34. Two montlis after this jiiirchase the Defendant 
called at the shop with his cheque-book to pay for 
the article. Miles requested that the clicque shoirid 
be drawn in his own favour or order. This was done 
with the result that Miles cashed the cheque and 
embezzled the proceeds. 

The AVestminster bounty Court Judge held that 
when the cheque was cashed it amounted to payment 
and decided in favour of the Defendant for the £34. 
The Plaintiff appealed. 

The Division Court stated that it was admitted on 
behalf of Plaintiff that Miles had authority to accept 
payment in cash as also by cheque di’awu in the 
name of the Plaintiff his employer. The inference 
followed that Miles, had also authority to receive a 
cheque drawn in his own name provided that cheque 
was honored. Miles did' receive the £34 for the 
cheque from the Defendant’s Banker who was De- 
fendant’s Agent ; that was the same as receiving it 
from Defendant and was equivalent to payment. 
The case was really covered by Bridges v. Garrett 
(L. R. 5 C. P, 451), The decision in Pearson v, Scott 
(9 Ch. D. 198) was not in conflict with it. 

Mr. H. Dobb appeared in support of the Appeal. 

Appeal dismissed with costs. 

C. AV. A. 

« 

PROBATE COD RT.— Shaw v. Shaw. Before Mr. 
Justice Barn K s. 6tli August 1900. 

Leave to dispense with a co-respondent, 

1 he husband who sought a divorce from his wife 
was married to her in November 1883. Some twelve 


[tot. V. 

years afterwards they ’separated under a deed of 
separation. In 1890 the lady gave birth to a child, 
and her story then told, that a commercial traveller 
was the father, was not true. Later on she informed 
the same person, a lady she had been lodging with, 
that another man a Mr. Speechley was its father. 
The last-named denied this, stating that his only 
acquaintance with her was through acting profes- 
sionally for her as the managing clerk of a solicitor’s 
firm. He was prepared to deny on oath that he 
had misconducted himself. It was disclosed in 
evidence that she had kept a disorderly house and 
Mr. Speechley had been seen there on business on two 
occasions. 

The husband’s case was that he had made every 
enquiry but wholly failed to obtain any justification 
for naming Mr. Speechley as a co-respondent and 
therefore applied that under such circumstances he 
should have leave to proceed with his divorce pro- 
ceedings without a co-respondent. 

The learned Judge granted the application sug- 
gesting the service of formal notice on Mr. Speechley. 

Mr. fkirnard for the Petitioner. 

Application granted. 

C. AV. A. 

4lotCjS of CilOCS. 

(The ones to be follj reported hereafter.) 

PRIVY COUNCIL. 

[Appeal from iiik Supreme Court of Natal.] 
Lord Davky. 

Lord KouER'rsoN. 

Lord LindliCi. (^ali.iers and others, 

Sir Henry de A'illiers. v. 

Sir Ford North. Rycuoft and others. 

1900. 

3, July. . 

Construction of IF///, Roman Dutch Law— Fidei- 
commissary and ordinary substitution — Children'^ 
—Papimmi’s views — Omission of supposed natural 
dutyi. 

The testator AVilliam Galliers, senior, an English- 
man, had married in England before ho settled down 
in Natal where the AVill was made which was to be 
, construed by ihcir Lordships. 

The AVill contained the following disposition I 
give and bequeath all and singular my real and per- 
sonal cstat'e unto my dear wife Matilda 

Galliers (born Sabin) for the use and benefit of herself 
kiid my children during her lifetime, and after her 
decease I dereot that same may be equally divided 
among my children or such of them* as may be then 
alive.” The testator died in 1864 living liim sur- 
viving his wife, a son and three daughters. In 1875 
the sou AVilliam (xalliers, junior, died leaving a AVill, 
whereby he bequeathed all his property to hie wife 
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Fanny Galliers. Besides that wife one sou William 
Elton Galliers survived him. The senior Galliers’ 
wife died in 1897, her three (laughters and the said 
grandson Elton survived her. The executors of the 
senior Galliers awarded the whole of the estate to 
the three daughters. Thereupon claim was made by 
the widow of the junior Galliers and Elton to be en- 
titled to share in the distribution of old Galliers’ 
estate. 

In the Supreme Court of Natal the majority of 
the Court (the Chief Justice contra) directed the 
executor to frame and file an amended acccjunt, so as 
to include Elton as taking his father’s share in the 
capital as also income of the estate of the senior 
Galliers from the date of the death of tlie widow 
of senior Galliers. The widow Fanny of the junior'* 
Galliers supported her son, but in the alternative 
claimed as entitled herself as solo heiress under her 
husband’s Will. The latter claim was rejected in 
Natal and concurred in by their Lordships. 

The daughters now appealed. Their Lordships’ 
Judgment states that the ground on which the said 
Court had supported the claim of the grandson was 
that the law of Natal, differing 'frpm the English 
law but ill conformity with the Homan law, applied 
to cases of the present kind a ride of construction 
that where a parent has appointed children (or 
remoter descendants) as heirs and directed that upon 
their death their share should go over cither to a 
stranger or to another child, then, the going over 
or substitution is subject to the tacit condition 
implied by law that the deceased child left no issue. 

The judgment proceeds to state that that state- 
ment of the rule if confined to the case of fidoicoin- 
missary substitutions, was a fair deduction from the 
Koman Dutch authorities on the subject. Tt quotes 
the passage from Papiniaii its origin and says it is 
obvious that in that brief opinion Papiniaii was not 
referring to the case of a direct or ordinary substitu- 
tion — that is to say the substitution of the son on 
failure of the grandson to take under the Will — but 
to a case of fideicommissary substitution, in other 
words the substitution of tlie son for tlie grandson 
by virtue of a trust imposed on the latter to restore 
the inheritance on the happening of a ccrtaiii event 
after he entered on it. The term fideicommissura 
used by I^apinian would not be applicable^ to a 
direct substitution nor would the grandson be request- 
ed or able to restore an inheritance Avhich ho had 
never entered upon. The law relating to fideiedm- 
missuni had been fully developed in his time, and 
it was very common practice for B^inian testators 
in creating such trusts to make them conditional 
upon the fiduciary heir dying without children. 
Papioian held in effect that that condition ni sine 
Itbms demerit should be read into evei^ Will 
whereby the burden of fideiconimissum was imposed 
on a grandchild of the testator. The autliority of 
Papiniaii was very high, his response was accepted 
as law and confirmed by two imperial rescripts quoted 


ill the Code. The terms of these rescripts showed that 
the condition si sini liberis was intended to be read 
only into Wills by which fideicominissa were created. 
None of the Dutch commentators on the Digest or 
the Code extend the rule any further. 

The judgment proceeds to consider the comments 
w'hich were noticed in the Court below, it also 
coiiHidors the case of Mylne (1 Natal Law Eeiwts, 
p. 88) which it finds was no authority for the 
proposition that the condition si sine liberis could 
legally be read into a Will which merely substitut- 
ed one heir or legatee for another in the event of 
the substi luted heir or legatee not entering on tho 
inheritance or legacy. The judgment proceeds V -* 

“ By tho Will now in question the testator, after 
giving a life interest, in his estate to his wdfo for 
tlic ibeimfit of herself and his children, directed 
tiait afteg her decease the estate should be eipuilly 
divided among his children or such of thorn as 
might then be alive. The effect of that direction 
was virtually to institute the children as heirs on 
the death of their mother and to substitute the 
survivors for such of the children as might die 
before their motlier. It was a case, therefore, of 
direct and not fideieomrnisstiry substitution. The 
children were not reipiestod to part with their 
inluy’itaiicc after they had once entered on it, and 
coitscqiiontly those ♦who survived their mother took 
their inheritance free from any burden. Those 
’who died bid’ore their mother entered upon no 
inheritaiKje and possessed notliing to restore,” 

The judgment next refers to tlie case of St%ir<jess 
V. Pearson (\ Mad. 411) and says that even if the 
doctrine of vesting and (li jesting had ever been 
adapted into the Homan or Dutch Law such vesting 
and divesting would be a very different matter 
from the additio and restitutio by an heir or legatee 
under a fideicommissary substitution. Tho present 
Will was free from ambiguity and contained no 
indication of the testator’s desire to benefit his grand- 
children. 

Next the judgment takeij^ into consideration the 
argument for Hespondeiit that where a testator 
conferred benefits on •‘children” by his Will he 
must be presumed to have intended to include 
“all other descendants ’ but even the reasoning 
of Toet showed that the wijrd “kinderen,” tho 
Dutch for “ libori ” or “children” mmt pnrnd facie 
be taken to refer to descendants of the first degree 
unless the Will showed that de.scendants of a 
remoter degree was intendi^d. The point which 
remained undecided in Martin v. Lee (14 Moore 
P. (I 0. 142) need not be decided here for as in 
that case go in this ^seeing that the true intention 
of the testator was to restrict the gift to his 
children. 

In the result their. Lordships agreed with tho 
Chief Justice aiul reveised the decision of the 
majority of tho Judges. They allowed the appeal, dis- 
allowed the objections regarding tho distribution, and 
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ordered that the costs of all parties below be i>aid 
out of the estate of the stnior Oalliers as also the 
costs of this appeal. 

2%e llon^fe Leonard^ Q. C, (Catiadiau Bar), for 
the Appellants. 

Mr. hmfl Davu fur the Respondents, 

Appeal allowed : Coets out of estate. 

€;w. A. 

PRIVY COUNCIL. 

[Apckal from New South Wales.] 

Lord HoRHOtrsK: 

Lord M aonagiiten. Penny (m fm'ma pauperis) 

Loud LINDLBY^ v. 

Sir R. Couch. - The HAiiiWAV Commissioners 
Sir H, Strong. of New South Wales * 

1900. and others. • • 

21, July. 

Comtruclion of Will — Vested interests — Gifts over. ^ 

This was an appeal from a decision of the Supreme 
Court of New South Wales uffirmiii^^ that of Mr. 
Justice Walker. Loth (^)urts had lojected the claim 
of the Appellants to two-fifths of two sums of money 
which the local Railway Commissioner luid paid into 
Court as proceeds of certain lands taken by the Hailg ay 
Oouimissioner ; those amounts wei^ paid into Coifrt 
after satisfying the claim of the widow of James 
Williams whose property the lands taken were. 

James Williams of Qiieaiibeyan, New South Wales, 
died in December 1857. Ilis Will which was to be 
construed in this appeal was dated in the March 
previous. His wife died in 1898. He left 4 step- 
sons, VVilliain Penny, Francis I’enny, Thomas Penny, 
and Henry Penny, also a sun James Williams. Of tliese 
William and Henry Penny ])redeceaBcd his wife. The 
Appellant James Penny was heir to both the deceased 
Pennys and claimed as devisee the property which 
they would have taken had they survived their 
mother. Tlie claim was opposed by tlie surviving 
step-sons, and the son whjg set forth their own claim 
to the whole. Since the testator's death two por- 
tions of his property were taken by the Railway 
Commissioner, and the remaining proceeds £382 and 
£209 were paid into the Supreme Court as afortsaid. 

The following statement of the Will contains the 
material clauses : — The wife and one Morton were 
appointed executors and trustees of the Will, and it 
“ devised and bequeathed all his real estate to his 
wife during her life and after her decease upon trust 
that the said executors and trustees should stand 
possessed of the same in trust ” for the said four 
step-sons the sons of bis wife by a former marriage 
and his own said sou, “ or of such of them us should 
be living at tiic time of the decease of the said ^wife 
and who sliouid attain the age of 21 years, and in 
case they ” (na\uing Uie 4 step-sons and the said sou) 

should ail be living at the decease of the said wife 
and who should atUiiu the age of 2 i years” thou 


he gave to William Penny a certain parcel of land 
cimtaining 320 acres “ to ' the use of the said 
William Penny and his assigns for life” and similarly 
he gave and bequeathed to each of his step-sous and 
to his own sou specific plots un'tlie same terms, and he 
declared that in tlie case of the death of any of 
the before mentioned persons then he “ gave and 
devised the share to which ho would have been 
entitled to the use of the person or persona who 
should then an.sw^er to the description of heir 
general to such j)erson8 so dying as aforesaid, Ins 
her or their heirs or assigns forever, if more than 
one as tenants in common and upon, to, or for no 
other trust intent or purpose whatsoever. 

The specific devises to the step-sons and sou never 
4ook (fi’ect, the word “share” was only to be found 
in the last elnuse of the Will above set out. la 
describing the parcels a[)ccifically devised each 
portion was referred to as the “land.” 

The JUDGMENT proceeds and concludes as follows : — 
“The scries of specific devises did in effect give each 
devisee a defined share of the testator’s real estate 
and their Lordships saw no justification in so con- 
struing tliw last clause as to make it either inappli- 
eable to the shares so specifically devised or appli- 
cable to them alone. The last clause appeared to 
have beeu inserted to pi’ovide for the event of any 
devisee dying in his molhcFs lifetime, or, if lie 
survived her, for the event of his dying under 21, 
The Court of Appeal and Mr. Justice Walker also 
appeared to have treated the last clause as confined 
to the specific devises and as having no application 
to the first clause, but that view was only arrived 
at by giving no effect to the important words in 
the last danse, “the share to wliich he would have 
been entitled.” Their I.ordships could not regard 
any coustructioh satisfactory which failed to give 
effect to these words. 'Fh© key to the proper 
construction of this W’ill vas, in their Lordships’ 
opinion, to be found by attending to the first 
clause and rending the bust clause as applying as well 
to it as to the series of specific devises interposed 
lietween those two clauses. The form in which the 
first devise to tlm step-sons and son was expressed 
was a very common form and its effect was well 
establislied. It was not equivalent to a simple 
devise to such of tlie devisees as shall survive the 
widow *and attain 21. The effect of the clause was 
to give to all the devisees vested interests in fee 
subject to be divested as regards each devisee, in the 
event of his death in the lifetime of tho^ testator’s 
widow, in favour of those devisees {if any) who 
survived her and attain 21. If there were none 
such the divesting clause failed, the original vestdl 
gifts remained, and all the devisees took 
TMiat was settled by Sturgess v. Fearsgn 
411 1 as regarded bequests of personal. estatOr in *'• 

tliatJ respect there was no difference between j^sonal 
esta|eand real estate (See 1 Jarman , 

Bd, ^). The last clause in the Will now ip quei^n 
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iuodi0ed i\\Q first by saying in effect that if any 
devisee, t.e., the share to which he would have been 
entitled if he had survived her and attained 21 
'—should go not to tlHjmt^urvivovs hut to his heir as 
a purchase in fee. tt was true that the last clause 
said only in the case of his death and did liot say 
at what time. Death in the testator’s lifetime 
might be meant; but it could hardly have been 
exclusively meant. Death before attaining a vested 
interest was covered by the words and could not 
bo rejected as not intended by the testator. The 
event of death being inevitable, a gift to one person 
ill the event of the death of another was only 
treated as a gift in remainder where the first taker 
took for life ojily, A gift over of property givei^ 
to a person absolutely in the event of his deatli was 
always construed as a gift over in tlie event of his 
death before the period of disiribiuion or vesting, 
unless sonic other period was indicated by the con- 
text (See the cases collected in Hawkins on Wills, 
254, et seq). That being, in their Lordships’ ojunion, 
the true construction of tlio Will it followed that 
the gifts over on the deaths o.f the two^ step-sons 
who died in the wife’s lifetime tookVfiect, and that 
the Appellant as .their heir was entitled as devisee 
to two-fifths of the money in Court ; and that the 
whole did not belong to the two stepsons and the 
sou who survived the wife as decided liy tlio Supreme 
Court. Their Lordships would luinildy advise Her 
Majesty to allow the appeal and to r(fvorso the orders 
appealed from and to remit the petition to the 
Supremo Court with a dcaduration tliat, according to 
the true construction of the testator’s Will and the 
events which have hapt>eue(], the Appellant James 
Penny was entitled to two-fiftlis of the sums of 
£382 2s, and £209 17 j?. in the» ])etition men- 
tioned and to two-fifths of any interest or dividends 
which might liave aceniod in respect of those sums 
since the payment thereof into the Supreme Court, 
and to direct tliat the costs of the original petition 
be borne as ordered by the order of September 8th, 
1898, and the costs of the appeal to the Supreme 
Court be borne by the Ilespoiidents other than the 
Bail way Commissioner. The costs of the Appellant 
of the appeal to this board would also be boHie by 
the some Respondents and would he taxed on pauper 
scale. But the Riiihvay (Mmmissioncr must 'bear 
his own costs.;’ 

Mr, Alfred Adam for the Appellant. 

Mr, Hawhm and Mr, Cowell for the Respondents. 

Appeal allowed with costs, 

C. W. A. 
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CALCUTTA HIGH COURT. 

[OEDINABT OSmiNAL OIVIL JtJRISOiaWOH.l 

Suit No. m op 1898 . 

Stanley, J. ] Kedah Nath Ghosk x 
1900. [ V. 

20, November. J Buupbndha NaTH Bose and anr. 

Evidence Act, sec. ISo -Order of examination of 
witnesses. 

The facts of this case are immaterial to this report. 

Messrs. Sinha and Knight for the Plaintiff, 

Messrs, Jackson and A. Chaudhuri for the 2ad 
Defendant. . 

M. L, Dial for the let Defendant. 

•At tlie close of the oxamination-in-chief of the 
PJaintifl ’.s attorney, who was tlm first witness called 
Mr. Jackson referring to sec. 135 of the Evidence 
5lct and asked that the cros.s-oxHininatiou of the 
witness he deferred, until after the examination-in- 
chief of the Plaintiff by his counsel, submitting that 
the word “ examined ” includes cross-examination, 
referring to sec. 138. 

The CouiiT. —How docs the case oomo within the 
section '! 

» 

Mr, Jackson.— The se3tion says that the order of 
examination in the absence of any law relating to 
Civil Procedure shall bo regulated by the discretion 
of the Court. The Plaintiff should Imvo been first 
called and given Ills account of the transaction, 

Stanley, J. — Tlio Court is very slow to interfere 
with the discretion of counsel as to the order in 
which witnesses should be examined. I think that 
in t^e present ca«e the ordinary practice should 
regulate the order of examination, and that the 
witness should lie cross-examined at the conclusion of 
the exarninalion-in-chief. 

The witness was thou cross-examined. 

Babu Romish Chmder Mitter, Attorney for the 
Plaintiff. 

Babu Preo Nath ^en, Attorney for the 2nd Defend- 
ant. 

Bahu K. N. Gangnli for the 1st Defendant. 

J. G. W. 

[ORDINARY ORiaWAIi OIVIL JTOISMOtiaiJ.] 

StMT No. 610 f)P 1900, 

TlUP ClIARTEHBD BaNE OP InDIA, 
^STUAUA AND GhIKA 
V. 

Hnius? Chunder NKCR^f ^ind Others. 

Remver^'Pracike-’^liheriy t(> 6im phm pi^erty 
in pomssion of 

This was a snit pjfOthissbry nbbes and an 
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equitable mortgage made and effected by the Defend- 
ants as Executors of one Kristo Kissore Neogy, 
deceased, shortly after the death of the latter and 
prior to grant of Probate. The equitable mortgage 
was effected in respect of properties which the 
testator purported to make debutter by his Will. 
Subsequeut to grant of Probate a son of the deceased 
instituted a suit (138 of 1900) against the Defend- 
ants in this suit and others praying for the con- 
struction of the Will, for a declaration that the 
alleged dedication was void, for administration and 
for the appointment of a Receiver, which suit was 
pending at the date of the institution of the present 
suit. An order had been made by consent in suit 
138 of 1900 appointing a Receiver of, amongst other 
property, the premises subjecl to the equitable.mort- 
gage in favour of the Plaintiffs in the present spit. 
Tlie sums advanced by the Plaintiff Iknk not 
having been paid, an application was made for leave 
to file a plaint against the executors and for spcciql 
leave if necessary to sue, having regard to the fact 
that the property the subject-matter of the intended 
suit, was in the hands of the Receiver — though the 
latter was not a party Defendant to the suit. The 
application was made ejr parte at the time of present- 
ing the plaint, and not in the suit in which the 
Receiver had been appointed or^ on notice to* »the 
parties. 

Mr. J. G. Woodrofe for the Applicants. , 

The Receiver has not been made a party. Though 
the mortgaged premises are in his possession he was 
no party to, and was not appointed until after, the 
transactions in suit; Smith v. Lord Effingham (7 
Beav, 374 referring ‘to Lewis v. Lord Zouche (2 
Sim. 388). Kerr Receivers, 4th Ed. 166 : and will 
unlike a third party be bound by the Court’s order. 
It may, however, be urged that though the emit is 
not brought directly against the Receiver, leave 
is necessary as the suit is against parties over 
whose property a Receiver has been appointed, such 
Receiver being in present possession of the mort- 
gaged premises. Kerr Receivers, 172. It is submit- 
ted that leave is unnecessary in the present case, 
since the Receiver’s possession will not be affected 
until a decree for sale is made and the purchaser 
takes possession which may never occur for the 
executors may discharge the debt out of other 
assets in their hands. If however there be a 
decree for sale, an application may be sub- 
sequently made for . leave ' to take possession. 
Jogendra Nath Gossami v. Debendr^ Nath Gossa^ni 
(3'C. W. N. 90). 

Sale, J. — 1 think that that m so but as any order 
made by me declaring thal leave to* sue was not 
necessary would not bind the parties who are not 
present it will be safer for the Plaintiffs that they 
should have leave. 

Leave to sue was then appUed*for and granted and 
the plaint presented and accepted. 

Messrs. Morgan d: Co., Attorneys for the Plaintiffs, 
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Suit No. 311 op 1898. 

Stanley, J. ] Sm. N^tarini Dassbb 
1900 \ V. 

15 & 16, May.J Rat Nundo Lall Bose and others. 

Evidence Act^ sec. -^Refreshing memory --Evi- 
dence Act, sec 157 — Corroboration of witness. 

This was a suit for the construction of the Will of 
Mohendra Nath Bose and for administration of his 
estate. The facts of the case except so far as they 
appear in this report are immaterial. 

Messrs. W. C. Bonnerjee^ J. G. Woodrofe and 
* S. K. Bonnerjee for the Plaintiff. 

Messrs. Pnghf JaeJeson, Allen^ A. Chaudhuri and 
Chakravnrti for the various Defendants. 

Arbitration proceedings had been held some years 
prior to suit and at their close a draft minute of the 
proceedings was prepared by the arbitrators and then 
fair copied by their clerk. A witness who was 
present at the arbitration wlio had compared the 
draft and fair copy minutes made by the clerk 
and had found the latter to be correct was allowed 
under sec. 159 of the Evidence Act to refresh his 
memory as to what occurred at the arbitration by 
reference to the fair copy minutes made by the 
arbitrator’s cle^. 

A witness was asked with a view to corroborating 
another person intended to be called as a witness 
whether or not the latter person had made any 
statement to him with respect to one of the matters 
in suit It was held that as sec. 157 of the Evidence 
Act refers to the corroboration of the testimony of 
a ** witness,” ordinarily Ufore corroborative evidence 
is admissable the evidence sought to be corroborated 
must have been given. The Court has no doubt a 
discretion to allow evidence to be given under this 
section out of the regular order upon an under- 
taking by counsel to call the witness sought to be 
corroborated, though such a course will be found 
in piost cases to be inconvenient. If necessary a 
witnese will be allowed to be recalled to give evidence 
under this section after the person sought to be 
corroborated has given his evidence. 

Babu Romesh C hinder Bose, Attorney for the 
PJaintiff. 

Messi's. Gonesh Chmider Chunder dr Co., and 
Hirendra Nath Butt, Attorneys for the Defendants 
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REPORTS (See Index.) 


The Hon’blb the Chief Justice wilp preside at 
the Court of Criminal Sessions which will commence 
Its sittings from to day. The hearing of the Original 
Side appeals will stand over till the Criminal Seosions 
come to a close. Mr. Justice Priusep and Mr. Justice 
Htll, during this period, will hear appeals of the 
Rajshahye Group. 


It will be noticed from the board of the Judicial 
Committee which we publish to-day that the nuihber 
of appeals is one of the lowest on record. The 
appeals from the Colonies have gone down consider- 
ably. There was only one appeal from Bengal and 
this and two others have been taken out of the list. • 


We notice with pleasure that there is only one 
appeal in which the Committee bad reserved judg- 
ment for about six months and that in the majority 
of oases their Lordships’ considered judgments were 
delivered as speedily as is consistent with their 
importanoe. In this respect the Judicial Committee 
is much ahead of the House of Lords. 


Ins WIRIBXING to note THAT THE JUDICIAL CoM- 
mlttee notwithstanding its singular services to the 


British Empire is hardly any burden on the State aa 
it is said that the fees defray all salaries, iko.} three 
years out of every four. 


• The APPOINTMENT OF THE FOUR CHIEF JUSTICES IN 
Australia to be the Lieutenant Governors of their 
respective Piyovinces under the new Commonwealth is 
no small tribute to the prestige of the legal pro* 
fessidn. Sir Samuel Way, Chief Justice of South 
Australia, is also one of the Colonial Members of 
the Judicial Committee and sat on the Board in 
1897 (2 C. W. N. 1). The judicial training of the 
Chief Juistloes is sure to make them fill their new 
offices with dignify and ability. 


WBi\jNDBR8TAND T^AT THE MiOHABLMAS SITTINGS 
of the Judicial Committee of the Privy Council com* 
mcipced on the 7th November, when a Board compri- 
sing seven Judges presided over by the Lord Chancellor 
heard the arguments in the case of the Secretary 
of State for Foreign Affairs against Charlesworth 
Pilling & Co., and Messrs. Thomas D. Charlesworth 
(kCo. This was an appeal and cross-appeal from 
a judgment of Her Britannic Majesty’s Court for 
Zanzibar dated 28th November 1898, varying decrees 
of the €onBular Court for Mombasa in the East 
Africa protectorate. The dispute arose owing to 
lands or ** Shambas ” belonging to Respondents « 
having been compulsorily acquired by the Secretary 
of State for the building of the Sfate railway from 
Mombasa to Uganda. Questions arose whether the 
case is governed by the* maxim of English law, 
quid quid plant itur solo solo cedit as contended 
for by the Respondents ; or governed by t]be leic M 
rei sitce which was the sheria or Mahomedan law 
as alleged on behalf of the Secretary of State. 

The Court of Appeal bad varied the decrees of 
the Consular Court by holding that the first named 
Respond ents were entitled in addition to the value 
of the land taken, to the value of the railway 
buildings erected on one of the large “ Shambas,” 

Rs. 60, UO, and it awarded in each case an inoreased 
sum for the lanfis. The secretary of State objected 
to pay for the railway buildings and to the inoreased 
compensation. The Respondents olaimed the sta- 
tutory 15 per cent, under the Land Acquisition Act 
1894, over and above* what was conceded to them, 
and they also objected to the value assessed on the 
land and buildings, 
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Wa anderstand that the Lord Chanoellor at the 
oloee of the argument for the Eespondente address- 
ing the SoUottor-General (who was present and who 
argued the case with the Attornej General for the 
Secretary of State) said that their Lordships did not 
think it necessary to call for a reply ; judgment will 
be delivered on a future occasion. We hope in our 
next issue to give a short history of the case and of 
the authorities on the Mahomedau law referred to 
during the arguments. 


JUDICIAL AND EXECUTIVE 


Funoiions asd their separation. 


In the last number of Ltw Magazine and l^view* 
Mr. Martin Wood, formerly Editor of the timfs oj 
Indkit oontrlbutes an article on the Judleial Syhtem 
of India. It follows in the train of the discussion 
that arose out of Sir John SooWs lecture before * the 
Indian section of the Society of Arts and notifies 
the opinion of some retired Anglo-Indian officials on 
the question of the separation of the Judicial and 
Executiye functions. This question is now engaging 
the attention of the Government of India upon a 
reference from the Secretary of State. It is, there* 
fore, interesting and it may also be useful to 'review 
some of the opinions noticed by the writer. 

A member of the legal profession in India, who was 
present there as a casual visitor, took part in the 
debate and naturally give expression to the pre- 
vailing sentiment in India that the ad rninis* ration 
of justice is the moan popular feature of the British 
administration in this oouotry. His observations are 
thus noticed by tlie writer ; — 


The only native Indian lawyer who took part in the 
debate was Mr. Taleyarkhan, to whose conejse and 
pertinent remarks on the occasion a certain melancholy 
interest attaches, in that three weeks later he perished 
'^in the Great Western Railway collision at Slough. Mr. 
Talevarkban, as a legal practitioner of long experience 
in the use of the Indian codes, expressed his feeling 
of surprise that the administration of law proceeds so 
smoothly here without those aids and safeguards. He 
was good enough to attribute the easy working of our 
procedure aud its readily accepted results, to **the great 
ability and’ learning of the Judges and the Bar, and to 
the orderly habits of the people.” He considered that 
especially as regards criminal law, codes in India are 
an absolute necessity, because m.^re than half the 
Magistrates are not trained lawyers.” He endorsed Sir 
John Scott’s opinion that the people of India regard 
the High Court with almost superstitious veneration,”-- 
partly, as he indicated, because uiider the code, those 
ttibunals have power “ to revise every order and sentence 
passed, by any Magistrate.” flir John Scott had qboted 
the testimony of the late Mono Mohun Qnose (an eminent 
practitioner on the Bengal side) in his well-considered 
statement in 1896 that “justice Was never better 
aaminmtered, and life and property were never more 
secured in the history of India than they are at the 
present moment. Even the masses and the Mople id 
have learnt to appreciate the blessings of a pure 
admmiatration of justice.” Mr. TaleysrkSn folly ea* 
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domed tlii& and, sneaking hitneelf from hie knowledge 
of western India, said, “ there never was a time . . . 

. . . when justice was so well administered in India. 
They are dissatisfied with other matters, with (some) 
executive proceedings ; but so far as the Judiciary are 
concerned they are absolutely satisfied . . that this 
is one of the greatest claims of England to the gratitude 
of India. ’ 

Of the other opinions referred to, those of Sir 0. 
Cecil Stevens, who officiated for a short time as the 
Lieutenant-Governor of Bengal and of the Hon. Her- 
bert Blrdwood, ex-judgebf the Bombay High Court, are 
deserving of notice. Sir Geoil has always been a 
man of moderate views. Still it is but natural that 
he should retain some bias for the system under 
which he had worked for thiry-six years. 

His views have thus been shortly put by the writer : — 

“ He was not willing to admit that the separation 
of the two functions ou that wide, remote, and 
secluded region oan be accepted even as * a counsel 
of perfection.’ His more definite objection to the 
change is, that the supervising powers of * the High 
Court provide an effective remedy ’ for occasional 
indiserdtions, qr even scandals that atlse Under the 
present system of Collector* Magistrates.” And Mr. 
Martin Wood goes on to observe bur readers are 
aware, these powerful local magnates sometimes use 
their personal influence in course of trials, and oooa- 
sionaliy let Sessions Judges know what they think as 
to the line that decisions should take ” 

As ree^ards the views of Hon Mr. Birdwood and 
those of Sir William Lee*Warner the writer adds: — 

Here it may be well to recall that the objections to the 
proposed change as stated by the Hon. Mr. Birdwood, 
though expressed with more of the lawyer’s precision, 
are very similar to those maintained by the Bengal 
Civilian. Bui it must be noted that on the Bombay 
side the judicial and revenue (executive) branches of 
the service have long been separate to a large extent. 
Hence the Bombay men are apt to regard too lightly the 
need for this long-desired reform in Indian administration. 
Thus Sir William Lee-Warner (formerly a Bombay 
Civilian, now occupying a high position at the India 
Office), after acknowledging that “ the broad principle 
of a thorough separation of judicial from executive 
abtiqn is sound,” and stating that “ the victory of the 
separatists has long been won, ” asserts that “ only one 
very small residuum of a great principle is at stake.” 
He proceeded to magnify the supposed cost of the change, 
and make the most of “ the loss of prestige ” objection. 
^Sir William who by the way had no judicial experience, 
* ignores the mischief frequently arising in other provinces 
of India from the incongruous union of these two func- 
tions in oncoofficer, or the friction and obstruction caused 
id the administration of justice by interference with the 
provincial Judiciary. 

It is hardly surprising that any one whose 
is free from c fficial bias and who at all desires to take 
a common sense view of the matter should eome tb 
such oonolusloni. 

The “loss of prestige” argument is well-mlil by 
testimony of all who know thh peb|dw of Ibis 
tbuntrythat British prestige hiMted 
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growth amongst them through the courts of law 
and can only be maintained by the impartial ad- 
ministration of justice* 

As regards the argument on the ground of 
expense, we have little to add as to its hollowness. 
We attempted to show In a previous article 
(4 G. W. N. clxxxii) how by a simple notification in 
the Gazette and some necessary amendments of the 
Codes the change may be brought about. If there 
be a more rational division of work between the 
executive (police and revenue) officersLand the magis- 
trates entrusted with judicial duties and if the 
local Government would only agree to transfer the 
administrative control over the latter to the High 
Court, to at least the same extent as exists with 
regard to the civil judiciary, the whole problem may* 
be solved in a manner which will greatly economise 
labour and necessarily wages. 


CENTRAL CRIMINAL COURT.-Regina v. 

Ward. Before the Beoordeb. Slat October 1900. 

• 

Prosecution for obtaining money by false p'tiences — 

The puYH trick, ” 

George Ward was charged for obtaining the sums 
of one shilling and two shillings by false pretences 
from one John Bannon. The prosecutor Bannon met 
the prisoner in a London thoroughfare. The prisoner 
was offering to a crowd round him to sell for 1 
shilling a purse containing 3 shilllogs in it. The 
coins used to be dropped into the purse in the pre- 
sence of the spectators. Prosecutor bought two 
purses on being asked by prisoner to do so. One of 
them for one shilling and the other fpr two shillings. 
The first was said to contain three sbilliogs, the 
second four shillings instead of which they contained 
four half pennies. 

The Recorder was of opinion that there was no 
case of false pretence ; he could not think that the 
prosecutor could possibly believe, as he said be did, 
that the man was selling to him 3 shillings for one 
shilling. The jury was of the same opinion. » The 
Recorder intimated that the prosecution * of the 
prisoner should have been as a rogue and a vagabond. 

The jury found him not guilty of the charge in 
the indictment and he was discharged. 

Afr. Mackay and Mr, Perrott for the Prosecutioi). 

Ur, Prith defended Ward. 

Prisoner discharged, 

O.W.A. 

CENTRAL CRIMINAL COURT.-Prosecution 
or Ada Jars Stoddart bt sbb Anti Gaublinq 
WaDi. Before Mb. Justiob Channbll. 30th Octo- 
lifr 1900« 

betikgt legaUty qf^-^Setiing 4oi, ISSS, 


xix 

Caminada V, Holton (60 L. J. M* 0. 116), Sron- 
DART V. Sagar (1695, 2 Q. B« D. 474)i Hurt p, Hat 
( 37 Scottish Law Reporter) stating a ease. 

The matter was brought before this Court at the 
desire of the Defendant so as to have the legality of 
the coupon system she carried determined by the 
Court for the consideration of crown cases reserved * 
She was the preprietor of Sporting Lack, a sportinff 
journal started in 1800 and carried on in 10 Red 
Lion Court. In that paper was published 49 
coupons with names of three horse races to be run 
that week and the conditions stated were that any 
person who bought the paper for one penny was at 
liberty to fill up the first coupon with the name of 
the selected winner free of charge and he could do so 
with jibe rest of the coupons, but for more than one 
the competitor would have to pay one penny each 
toi the number filled up. Another system attacked 
by the prosecution was called the ’'skill ooappn 
combination system.” The business had developed 
Into a very large one. In 1899, £47,800 were said 
to have been paid away in prizes, the monies received 
by postal orders, stamps, Ac., forwarded by competi- 
tors were sorted by 30 or more employes employed lor 
that portion of the work alone, and two rooms set 
apart for it. The Defendant's husband assisted 
hea*in the production of the said newspaper and 
to carry on her coupon advertising enterprise. 

^ The indictment was for that she did unlawfully 
keep and use the said premises for the purpose of 
receiving money or valuable securities for con- 
tingencies relating to horse racing. 

The second part of the Act (sec. 1) provided that 
no place, (ko., shall be kept ow used " for the purpose 
of any money or valuable thing being received by 
or on behalf of such owner, occupier, keeper, or 
person as aforesaid as or for the consideration for 
any assurance, undertaking, promise, or agreement, 
express or implied, to pay or give thereafter any 
money or valuable thing on any event Or oontlngmicy 
of or relating to any horse race, Ac.” 

The learned Judge expressed a difficulty in under- 
standing the case of ^toddart v. Sagar to which 
Deoessitatecl bis stating a case for the consideration of 
the Court for Crown oases reserved. t 

Mr, Axory and Mr, Machy for the Proseou *toii« 

The Defendant who pleaded not guilty was d^ ended 
by Mr. Joseph Walton, Q. 0., Mr, GUI, Q, Mr. 
Grain and Mr, Kershaw, 

0. W. A. Case stated, 

COURT OP APPEAL.— -Dormbr (otherwise Ward) 
Williams v. Ward. ^Before the Lord OhanobUiOBi 
iHB Master of the Rolls and Loan JutnoE 
Vaughan. 5th November 1900. 

Variation of marriage Httlemmt^NuUUy of 
riage-^ImpoUnee, ^ 

Pox the facts of this oaie, see 4 0. W. N., exoix. 
The Court of A]^ agreed with Mr« Justice Bar^es 
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from whose decision this appeal was preferred in 
holding that the Court had power under the Matri- 
monial Causes Act, 1859, sec. 5 (22 and 23 Viot., 
0 . 61) as amended by the Matrimonial Act 1878, 
seo. 3 (41 and 42 Yiot., c. 19) to. vary the marriage 
settlement And upon a consideration of the pro- 
visions thereof the Court of Appeal difiering from 
Mr, Justice Barnes held that there was the settled 
sum of £200 which could be applied for the benefit 
of the Petitioner. The judgment directs that the 
matter be sent back to Mr. Justice Barnes with an 
Intimation that we think that an order should be 
made for the application for the benefit of the Ap- 
pellant of so much of the £200 and the rents and 
profits as to Mr. Justice Barnes may seem rigbt./^ , 
Mr. DanckmrU^ Q. C., and Mr. F. BustelUot the 
Appellant. , 

Mr. Benthaw Q, C., and Mr, E, PcH her iot the 
Bespondent. 

Appeal allowed.^ 

0. W. A. 


COUBT OF APPEAL —Pritchabd v. Doughton 
Lovyok and Company. Before Lords Jostiobs A. L. 
Smith, Williams and Bomer. 11th May 1900. 

Commission agents — Money had and received-^-Gam^ 
hling transaction — Placing lets oiut, * 

The Defendants were turf commission agents hay- 
ing an ofiSce in Pall Mall where they carried on 
a betting commission business. Among the circulars 
they sent round advertising themselves as such, 
one was sent to Plaintiff. Plaintiff wired to Defend- 
ants to put on £20 on a certain horse named Sointll- 
lant for the Cesarewitch at 6 to 1. That horse won 
that race and Plaintiff not receiving payment brought 
this action to recover £120 which he alleged had 
been received by Defendants as his agents. The 
defence was that the Defendants’ firm had neither 
made the bet nor received the money. The jury 
found a verdict for Plaintiff for the full amount and 
judgment was entered in accordance with such 
finding by Mr. Justice I|arling. Defendants now 
appealed for judgment or a new trial. 

The Appeal Court held that such an action was 
not maintainable, as it was one for not fulfilling the 
order given by Plaintiff to Defendants for making 
a bet in accordance with his directions that is for not 
entering into a gambling transaction, which the 
Defendants could resist as an unlawful transaction. 

It was for Plaintiff to prove two things, that 
Defendants had made the bet and that they had 
received payment from the person with whom ^he 
bet had been made ; thercf^ being no evidence to 
sustain either of those propositions, the action for 
money bad and received failed entirely. It was always 
possible for persons with whom such betting transac- 
tions were made, instead of placing the bets out in 
accordance with the desire of the person authorizing 
such commission agents to do so, for the latter to 
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make the bet with himself and if he did so there 
was no security for the betting person, the commission 
agent was in a secure position. 

It was ordered that judgment should be entered 
for Defendants. 

Mr. Holman Gt egory for the Plaintiff. 

Mr, S, Bower for the Defendants. 

C. W. A. Appeal allowei with ersts. 

COURT OF APPEAL -—The Queen v. Sbeel and 
OTHERS Before Lords Justices Smith, Williams 
and Bomer. 25th April 1900. 

Appeal by civil proceeding to reopen matter mminaU 
ly terminated— London Building Act, secs. 74 & 160 — 
Public house — Summary Jurisdiction Act, 1879, sec, ^3. 

Carritt V. Godson (1899, 2 Q. B. 193) followed. 

The present proceedings were started under sec. 
150 of the above Act by the London County Council 
with reference to a public house, that building was 
intended to be carried on as fully licensed, the pub- 
lican occupying part thereof as his private residence. 
Seo. 74 enacts that when a building is Intended to 
be used* part for trade and part for dwelling-house 
fire resisting materials should be used for the walls 
and flooring separating the two portions. The pro- 
ceedings against the Defendants were taken before 
a Magistrate. The Magistrate following the decision 
of the Divisional Court in Can itt v. Godson decided 
against the London County Council and refused to 
state a case. That case had decided that a public 
house was not within sec. 74. That case having 
been decided under a criminal section of the above 
Act, the decision of the Divisional Court was final. 
Therefore the London County Council conceding that 
that case w^s on all fours with the |)resent one 
commenced these proceedings under another section, 
their object being to challenge the said decision in 
Carritt v. Godson, 

The Magistrate’s order in this case was supported 
by another Divisional Court, they followed Carritt 
V. Godson and considered it was rightly decided. 

The Court of Affeal considered the appeal to them 
fri\olouB. The Magistrate very properly followed 
the ruling in Carritt v. Godson from which case the 
present one could not be distinguished. The Magis- 
trate was moreover perfectly right in refusing to 
state a case when requested by the London County 
Qouncil to do so under sec. 33 of the Summary 
Jurisdiction Act of 1879, on the ground that bis 
decision following as he did a ruling by which he 
was bound was not erroneous. The decision of the 
Magistrate was not wrong in law as the law stood 
and the Divisional Court was right in so deciding. 
The legislature had said that the decision in Carritt 
V. Godson was not appealable, nevertheless the County 
Council was desirous of having it set aside and 
go on appeal to the House of Lords and that was 
their object in this proceeding. If there was any 
Civil proceeding whereby they could obtain that 
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object the Court was not aware of it. The learned 
Judges refused to establish a practice which appeared 
to be novel. 

Mr. Horace Avory In support of the Appeal. 

Mr. Danokwerts opposing. 

0. W. A. Appeal dimmed with costf, 

COURT OF APPEAL — Tbb Queen v. The Chief 
Registrar of Friendly Sogibtibs. Before Lords 
JuBTiOEB Smith, Williams and Romer. 24 th April 
1900. 

Friendly Societiee Acf, 1896 — Powers of Chief Regis- 
trar — Enforcement of award. 

This matter arose out of proceedings taken before 
the Chief Registrar of friendly sooietles under see* 
80 of the Friendly Societies Act, 1896, for the dis- 
solution of a society of which one Erans was the 
managing director. Evans had applied before the 
Divisional Court for a writ of prohibition to restrain 
the Chief Registrar from adjudicating upon claims 
which Evans had against the society and the society 
had cross-claims against him. That application was 
rejected. Evans then obtained a rule niu from the 
Court of Appeal. Now on the arguments of that 
rule the Appeal Court held, that under that 
section the Registrar was acting within his powers 
in making an award for dissolution and he was also 
empowered to investigate the affairs of the society 
and upon such investigation if he arrived at the 
conclusion that the funds of the society were insuffi- 
cient to discharge the existing claims, sub-sec. 3 
empowered him to pass an award that the society be 
dissolved and by sub sec. 5 such award was final 
and conclusive against all members of the society 
and also against persons having claims on the funds 
of the society, and the award could be enforced as 
a decision on a dispute under the Act. No appeal 
was allowed. The Registrar was consequently acting 
within his jurisdiction. The Rule was discharged. 

Mr, Sutton against the Rule. 

Mr, Stutfield in support. 

C. W. A. Applicant failed, 

flf , ‘ 

(The Important ones to be fully reported hereafter.) 

PRIVY COUNCIL 

Lord Hobhousb. 

Lord Maonaohten. The Montreal Gas Company,* 
Lord Lindley. Defendant, Appellant, 

Sir R. Cough. v. * 

Sir H. Strong. Yasby, 

1900. Plaintiff, Respondent. 

30, July. 

Contraet-^Agreement to " favourably consider** 
certain proposals^ effect of. 

An agreement was entered into by the above Gas 
Company with the Plaintiff- Respondent Vasey to sup- 
ply to them certain ammoniaoal liquor manufactured 


at their gas works. That agreement was dated the 
15th December 1886. The Respondent agreed to 
pay for same under certain terms and conditions. 

Five days after the execution of the above agree- 
ment the following letter was written by the Chair- 
man of the Gas Company to Respondent the Interpre- 
tation whereof was the main matter for consideration 
by their Lordships: — Referring to the contract 
made with you on the 15th instant for the sale of 
ammoniaoal liquor, I may say that if we are satis- 
fied with you as a customer we would favourably 
consider an application from you at the expiration 
of the term for a renewal of the same for another 
period.” 

^t the expiration gf the agreement of the 15th 
December, the Appellants refused the Respondent’s 
applioatlgn for a renewal. Therefore the Respondent 
commenced the present suit seeking to recover 
damages for an alleged breach of the said agreement, 
eilso for the refusal to receive the contract, alleging 
that the Gas Company were bound to renew it under 
the terms of the said letter. On both claims the 
Court of first instance, Mr. Justice Mathew, decided 
in favour of the Respondent, and for the refusal to 
allow a renewal of the contract he gave $10,000 
daa\ages with interest from the date of judgment. 
A^eal and crosstappeal from such decision were 
heard together before the Court of Queen’s Bench, 
*and judgment, (the Chief Justice dissenting) was 
thereupon given, maintaining the first judgment as 
regards the damages for breach of contract held to 
be contained in the letter, but allowing the appeal 
on the question of interestjby allowing interest not 
only on the above-mentioned sum in question but 
upon other items of damages which need not 
here mentioned. 

In' this appeal the Gas Company contended that 
the said letter did not comprise any contract or 
agreement susceptible of legal enforcement. 

The Judgment of their Lordships states -*’The 
letter must speak for itself. If there was a contract 
to renew, its terms must be found in the writing. 
Their Lordships are ubable to find in the promise 
made in the letter ' that the Appellants would favour- 
ably consider’ an application to renew anything 
legally binding on the Appellants. So far from that 
being so the terms used implied that the Appellants 
reserved to themselves the right to deliberate on 
the question of renewing the contract if the Res- 
pondent should apply to them to do so. The utmost 
that could be eaid was that the Respondent if he 
proved to be satisfactory as a customer might, as 
the letter assured hifp, expect favourable considera- 
tion. It did not requite demonstration to show that 
such an undertaking fell short of a contract.” 

Her Majesty would be advised to allow the appeal 
by discharging so much of the judgment as awarded 
for damages $10,000. No costs to be awarded to 
either party in the Court of Queen’s Bench. 

No order for coets of the present appeal. 
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The Hon’ble Edward Blah, Q, C., and Mr, Sran» 
80 n, Q, C.f for the Appellants. 

Mr, Lawton Walton, Q, C,, and Mr, Smith, Q, C. 
(Canadian Bar), for the Eespondent. 

0. W. A. Appeal allowed* 

CALCUTTA HIGH COURT. 

[ORDINARY ORiaiNALOIYIL JURISDIOTION.] 

Suit No. 441 of 1898. 

Stanley, J. ] Bau Churn Law 

1900. \ V. 

19, November, j Jotindra Nath Sen. 

Eeghtrar^t sale^Purchaie hy agent^Prindpal, 
refvml by, to complete purehaee-Sub-purchasers^^appli- 
cation by agent to complefe pwchve^Periipi for pay- 
ment of balance expiring during hoUdaye, intereet. 

This was an application in chambers for substitu- 
tion of the name of a purchaser and for liberty to 
complete the aale. 

The properties were sold by the Registrar under 
a mortgage decree. At the sale the Petitioner, 
Bhavadeb Chatterjee, attended with instructions 
from his uncle Ram Akboy Chatterjee, to pur- 
chase the properties on his behalf for a siRp of 
Rs. 9,000. The Petitioner, hcfwever, exceeded the 
limit and bid up to Rs. 9,725 when he was 
declared the highest bidder, and he thereupon 
signed the bidding paper as for Ram Akhoy 
Chatterjee, and paid in the required deposit. Tbe 
latter, however, refused to complete the purchase 
on the ground that ^als limit had been exceeded, 
and the Petitioner now applied that his name might 
be substituted for that of Ram Akboy Chatterjee 
as the purchaser of the said properties an4 that 
he be allowed to complete the purchase by paying 
the balance of tbe purchase money into Court. The 
application was consented to by Ram Akhoy 
Chatterjee. Forty days within which the balance 
of the purchase money was to be paid under the 
conditions of sale had, hqwever, expired within the 
holidays. 

Balu Peari Lall Haidar for the Petitioner referred 
to Buies 448 and 451 Belchambers’ Rules and Orders, 
and submitted that in equity he was entitled to be 
substituted for Ram Akhoy Chatterjee. 

Babu Amar Nath Qhose for the Plaintiff, contended 
that the Petitioner should pay interest from the date 
when the time for paying in the purchase money 
expired. 

Babu Peari Lall Haldar,^ThQ time expired within 
the holidays when we could uot pay ic. the money. 
The time should be held to have expired on the 
opening of the Court. 

TheOoTOT.— Kule448didnot apply to this case, 
but upon equity the eubstltuklon of name should 
be allowed. 

The oon^tlone of sale were binding on the pui* 


chaser and he must pay interest from the dftts 
when the 40 days expired. 

S. R. D Application allowed* 

[ORDINARY ORIGINAL OIVIL JURISDIOTION.] 

Suit No. 837 of 1897. 

Stanley, J. ] Uhbioa Churn Sarnakar 

1900. \ V, 

19, November J A. C. Mbik. 

Decree, execution of '^Receiver, appointment of, for 
the purpoit of realising money in the hands of third 
parties-^Civil Procedure Code (Act XIV of 1881^), 
secs. 268 and 603 (a), 

This was an applioatipn in chambers for the 
appointment of a Receiver for the purpose of realising 
certain monies in execution of a decree. The Plain- 
tiff had obtained a decree against the Defendant 
and in execution of that decree obtained an order 
under sec. 268, Civ. P. C., prohibiting and restraining 
the Defendant until the further order of the Court 
from receiving from the Chief Auditor, East India 
Railway Co., a moiety of his salary with exchange 
compensation allowance for each and every month, 
commencing frdm the date of the order, and the 
Chief Auditor from making payment of those sums 
to any person whomsoever. 

On the 24tb August 1900 the Plaintiff obtained 
an order that the Chief Auditor should be at 
liberty to pay into Court tbe moneys attached under 
the previous dtder, but tbe Chief Auditor in the 
exercise of his discretion under the last para, of 
sec. 268, declined to pay the money into Court. 

Babu Peari Lall Haidar for tbe Plaintiff now 
applied for tbe appointment of a Receiver under 
sec. 503 (a), Civ. P. C. He contended that that was 
the only oourso left open to him to realise the money 
and it was the usual oourse followed in such oases. 

The Court.— The appointnmt of a Receiver would 
be a heavy burden on the Def%dant. Can you give 
me any precedent ] 

Babu Peari Lall Haldar.^Theve are no reported 
cases that I know of, but that Is usually done. 

Mr, Ledie (as amicus curtW).— In tbe case of 
Oridharilal Dhwmia v. Jogeshur Roy and others 
(unreported) a Receiver was appointed by Sale, J., 
under similar oiroumstanoes. 

The Court.— Yery well, I grant tbe application. 

S. R. D. 

[OIVIL APPELLATE JURISDIOTION.} 
Arvbal from Appellate Deobbb 
No. 345 OE 1898. 

Qhosb, j. PlKDBT, Plulntiff, 

Pratt, J. Appellanf, 

1900 - T. ,r 

21, Novemb*. Pabchu Kou Mid otb«ia, 

Defendant., Beepondenti. 

«Son(Aa{ PergmuA BtpiaHm 
PmMoH, hg 

n 
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att 


mi, of fruii -Mai ralyats, right to partition, 
Inter ee — Suit for partition of tuck land — Effect of 
partition. 

This was an appeal preferred on the 22ad of 
Febraary 1898, against the deolsion of R. Garstairs, 
Esq., Deputy Commissioner of Domka, District Son- 
that Pergunnahs, passed on appeal from a decision 
of H. H. Heard, Esq*, Sub Judge of Deoghur, dated 
the lit of September 1897. 

This appeal arose out of a suit for partition of 
mouzahs Baramerkhl and ohak Domartarl, taluk 
Pathroi, in the Sub-Division of Deoghur. The village 
was settled under the Sonthal Pergunnahs Regula- 
tion (III of 1872) with two persons, the Plaintiff^ 
being entitled under the settlenvent to a 14 annas* 
share and the Defendant to the remaining 2 annas 
share of the village. The parties were described 
as ratyats” of the village and the PlalntiflF 

sought to have bis interest separated from that of 
the Defendant as betweeu themselves and to have 
the whole area of the village divided from the share 
of his co-sharer. 

The suit had been dismissed originally by the 
lower Courts upon the ground that no partition 
could be effected of the jungle and waste lands, as 
also of the fruit trees ; but the High Court, in 
second appeal (Ho, 553 of 1895, decided, on the 28t.h 
August 1896, by Chose and Gordon, JJ ) was of 
opinion that the view adopted by tlfe lower Courts 
was erroneous and upon that ground the case was 
remanded to the Court of first instance for trial 
upon the merits. 

The suit was again dismissed by the lower Courts 
upon two grounds : -Fviif, that so far as the jungle 
and waste lands were concerned, they being lands 
reserved for the benefit of the village tatyaes, they 
could not become the property of the mal raipats 
until they had been cleared or occupied by them ; 
and, teeondlpf that there being two olaa^ies of trees 
upon the property, one class belonging to the superior 
landlord, the gh'ttwil, atid the other class belongirg 
to the mal r liy iU, no partition of the trees generally 
could be made. $ 

jJiW— That as between the mal raip^ts themselves, 
there can be no d ihoulry as to partition of such 
lands (waste and jungle lands) though such partition 
cannot be binding upon the superior landlord, the 
ghattoalf and will on^y subsist during the currency 
of the settlement. 

That so far as the trees to which the superior 
landlord is exoiuslveiy entitled, they cannot be the 
•object of partition, but as to the trees which belong 
to thamaf raipatt, they can be partitioned. 

Sabu Earuna Sinihu Mookerjee for the Appellants. 

Jitiw Shib t/hanira Palit for the Respondents. 

M Appeal allomJ ; Cate remanded, 

- - 


[0im APPSUATB JURISDlGTIOir.] 

Appbal fbom AppsliiXTB Diobib 

No. 1016 OF 1898* 

Rampini, J. Gibish Chandra Dif and others, 
Salb, J. Defendants, Appellants, 

1900* e. 

23, November. Juramoni Db, Plaintiff, Respondent* 
Transfer of Property Act (17 of ISSk), WCi. 60^ 55, 
97, cf. (tt) — Redemption, right of, of the purehaeer 
of a portion of the equity of redemption^** An 
interest or charge upon property,** meaning of^ 
Raiyatl interest, if sufficient to entitle one to redeem^ 
Rtview granted to bring in necessary parties in a 
mortgage suit, if proper, after dismissal of suit. 

'{'his was an appeal preferred on the 18tb of May 
1898) against the decree of G. Gordon, E«q., Dletriot 
Judge 0 ^ Zillab Chittagong, dated the 25tb of 
February 1898, ajOfirmlng that of Babu Charu 
Chandra Mukberjee, Munsif of Hat Hazarl, dated 
Jibe 20.h July and 27tb August 1897* 

The facts of the case Vrere as follows 
The property in suit was owned by Isafali, Defend- 
ant No. 7, and his two nephews, Latif All and Petra 
Mia, Defendants Nos. 5 and 6, the former having 8 
annas and the latter 4 annas each. On the 27th of 
Kardc 1247, they mortgaged the land to Girlsh 
Cffundra Dey and bjs two brothers. Defendants Nos* 

1 to 3, Appellants in the present appeal. Ou the 
• 2ad of Asar 1249 Defendants Nos. 6 and 7 sold 
their rights in the property of Soh. II to one Abdul 
All, Defendant No. 4 and on the 19>h of Ohaltra ' 
1253, Abdul All granted a raiyati lease to the Plain- 
tiff Respondent, Juramoni pey. On the 30ch of 
Chaitra 1254 Defendants Nos. 5 and 6 sold their 
rights in the property iu Sob. 1 to the Respondent 
and the Respondent became entitled to 8 annai of the 
property in Soh. I and 12 annas of that in Seb, II. 

In 1893 the Defendant No. 1, Girish Chandra 
Dey, instituted a suit for foreclosure against Defend- 
ants Nos. 5, 6 and 7 and obtained a decree. The 
Respondent attempted to save his property by 
deposit of the money due on the mortgage but as 
his title was denied,* bis application was rejected. 
He then instituted a suit which was dismissed by 
the Munsif in May 1894, but he obtained permission 
from the Appellate Court in January 18 J 5 to with- 
draw the suit with leave to bring a fresh suit upon 
the same cause of action. He then instituted the 
present suit on the 16rh of September 1895, obhfly 
for declaration of his riglrs to the properties as also 
for redemption«of the properties mortgaged. 

The Munsif found all the issues iu favour of the 
Plaintiff except a ney issue framed by the Court 
and upon the finding of that issue, i.e., that the suit 
was bad for non-joinder of necessary parties the 
Munsif dismissed the suit on the 17th of March 1897. 
Subsequently the Plaintiff applied for a review which 
was granted on thS 19th April 1897, and the widow 
of Defendant No« 2 being made a party, the suit 
WM trM ia her pr e i ea ce aud was ilecreed* On 
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appeal bv the Defendants, Glrish Chandra Dey and 
others, toe Dls^rlot Judge dismissed the appeal and 
affirmed the decree of the first Court and declared 
Plaintiff’s right to redeem the whole of the 
mortgaged properties. 

Against that decree the Defendants preferred this 
appeal and on their behalf it was contended, firstf that 
the Plaintiff having merely a raiyati interest in the 
12 annas of the property mentioned in Sch. II was 
not entitled to redeem that portion of the mortgaged 
property ; secondly, that his right of redemption must 
be restricted to the 8 annas share of the property 
specified in Sob. I ; and, thirdly^ that the Court of 
first instance improperly granted a review in this 
case and that the suit having been dismissed for 
non-joinder of parties, should nbt have been allc(,wed 
to be reviewed. 

Held — (1) That the words “any person® having 
any interest In or charge upon the property,” io 
sub-sec. (a) of sec. 91 of the Transfer of Property 
Act (IV of 1882) means any person having an 
interest in or charge upon the property which is 
affected by the mortgage. 

(2) That the Plaintiff as a raiyat having no such 
interest in the property mentioned in Soh. II is not 
entitled to redeem it. 

That the purchaser of a portion of the eqult^Tcof 
redemption Is not entitled to redee*m the whole but 
must be restricted to the redemption of that share. , 

Nawah Azmat AH Khan v. Jowahir Sing (13 
‘M. I. A. 404, at p. 415) cited and followed. 

That having regard to the provisions of Sec. 85 
of the Transfer of Property Act as to necessary 
parties, the review was {iVoperly admitted. 

Babu Earendra Narain Mitter (Bobu Jaira Mohon 
Sen) for the Appellant. 

Babu Dhirendra Lai Khaitgir for the Respondent. 

H. P. C. Cate remanded. 


List of Business for the Judicial Committee of the 
Privy Council. 

November and December, 1900. 

{The SiXiingt commenced on Wednesday, the 14th Novemher 1900 f 
at half ^ast teh a. m ) 

FOR JUDGMENT. 

Record 

•ecolved! 

Oausk. Bet Bubjict. Somcitora. 

down 
for 

learlnp. 



1886 and based 
on a 

deed. Question 
whether judg- 
mont'de b t o r 
(Respondent) is 
liable for litter* 
est after the 
date of decree. 


INDIAN APPEALS. V. 
FOB BEABmO. 


Record , 

received 


Gavse. 


Bet 

down 

for 

hearing 


(M. W. P. 
Allahabad.) 

Bai Radha Krishen v. 
The Collector of Jaun* 
pore. 


27-10-90 

21 - 8*00 


(Oudh). 

Baja Ramesliar Bakhsh 22*2'00 
Kingh and another v. __ 
Arjun Singh. 13*9*00 


(Bengal.) 

Udwant Singh and ora. 31.7.99 
V. Tokhan Singh and __ 
ora. I8.9.OO 


(Oudh.) 

Ganga Bakhsh Singh v. 4.7.99 
Dalip Singh and ors. ^ 

‘ 18*000 


(Madras.) 


Immudipattam Thirug- 11'4*09 
naua S. O. Kondama ' — 

Naik and anr. v. 8-10-00 
Poriya Dorasami and [ 
anr. (CoruolidaUd 
Appeals, 


(N. W. P. 

„ Allahabad.) 

Mujlb-nn-nissa and ors. 17-6-97 
V. Abul* Rahim and -— 
anr. (representatives 18-10*00 
of Ulfat-un-nisa, do- 
coaee^). 

(Madras.) 


Vasudeva Padbl Kha- 21-9-08 
dtngA V. Mngunl De- — 
van Bakshl Mahapa- 80*10 00 
trvlu. I 


(N. W. P. a 
Allahabad.) 


Banarsi Parshad v, 16*1*98 
Kashi Eriehn Narain 


and anr. trepresenfa- 7-11-00 
tives of Mewa Eun* < 
war, doceased). I 


Subject. 


Whether a Decree 
was “ passed 
parte” within 
the moaning of 
s. 108 of the 
Code of Civil 
Proce dure ; 
whether t h 0 
Order appealed 
from is ** final ” 
within the 
meaning of s, 
605 of the Code. 

Whether a grant 
of certain vil- 
lages conveyed 
a heritable or a 
life estate to 
tho grantee. 

Whether Appel- 
lants are enti- 
tled to execute 
a Decree against 
certain proper- 
ties ; power of 
the nigh Court 
to vary its De- 
cree In the exe- 
cution proceed- 
ings. 

Claim by Appel- 
lant to resume 
one-fourth of 
tho income of 
villages granted 
to the Resiwn- 
dents’ ancestor 
in satisfaction 
of maintenance ; 
jurisdiction of 
Assistant Judl* 
cial Commis- 
sioner to bear 
the Appeal 
alone ; s. 8, Act 
XIV of 1891. 

Dispute between 
Appellants and 
first Respon- 
dent as to who 
is entitled to 
redeem a mort- 
gage. 


Whether a cer- 
tain document 
constituted a 
valid deed of 
mk/. 


Suit by Respon- 
dent for parti- 
tion of certain 
villages and for 
mesne profits. 


Claim for mesne 
profits. Con- 
struotlon of ss. 
48 A 44 of the 
Code of Civil 
Procedure. 


Solicitors. 


Barrow, Rogers and 
Nevill, A. 

Solicitor, India 
Office, B. 


Watkins and Lem- 
priere, A. 

T. L. Wilson A Co., 

B. 


Watkins and Lem- 
priere, A. 

T. L. WUsonAOo., 

R. 


Watkins and Lem- 
priere, A. 

T. L. Wilson A Co., 


Lawford, Water- 
house and Law- 
ford, 1. 

Keen, Rogers A Co., 

R. 


T. 0. Summorhays, 

Barrow, Rogers and 
NevlU, R. 


Lawford, Water- 
house and Law- 
ford, A, 

B. T. Tasker, B. 


Barrow, Rogers and 

NeviU, A. 

Sz parti. 


COLONIAL AND OTHER APPEALS. 
Seven Appeel. set down for Hearing. 

Two ... for Judgment. 
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In n Ford. Bankruptcy--- 
Payment into Court pend- 
ing action— Secured cre- 
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(Chancery Division.) 
Sunders Clark v, (iugholrno 
D'Allesandri. Pi'operty, 
reeaionahU use— Nuisance 
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smll .. .. xxvii 

(Probate and Divorce.) 

Bailey v. Bailey. Compro- 
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Maharaja of B h a r u t p u r 
State 1 ). Ranee Kanno 
Dei. Mortgage decree for 
sale— Interest up to reali- 
zation— T^'anifer of Pro- 
perty Act, «. SS and 97 . . xxviii 
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Immadipattum Thirugnana 
SainiMida Ovala Kondama 
Niiik ji anr. v. Poriya 
Doi-asami. Usufmctunry 
mortgagee, proprietor y right 
by— Non-registration of deed xxix 

Rai Rad ha KiKheii v. Raja 
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Calcutta High Court 

(Civil Appellate.) 

RnpChand Mahton v Gudar 
Slngli & ore. limgaL Te- 
nancy Act, s. 01, A) t. 3 (a^ 

Sch. Ill— Co-sharer land- 
lordsSeparatf collection. . x,xx • 

Sheikh Sarafuddin Mondul 
A anr. v. Cluuidra Mont 
Gupta & anr. Bengal Te- 
nancy Act, Art. tf, Part I, 

Sch. Ill— Co-sharer land- 
lord, dispossession of occu- 
pancy raiyat— Limitation . . xxxi 

(See Index.) • 


Thb last issue op the Calcutta Gazette publishes 
the following resolution of the Government of Bengal 
regarding the improvement of the prospects of the 
members of the Civil Service who may select the 
judicial line instead of the executive. , We set out 
now only the outlines of the proposed changes and 
reserve our comments for a future occasion, 

In 1897 certain District and Sessions Judges in Bengal 
submitted memorials praying for the improvement of the 
Judicial Branch of the Indian Civil Service. In trans- 
mitting the memorials to the Government of India this 
Government suggested the advisability of providing a 
few appointments for the members of the Judicial service 
with higher pay than that of the present first gra^c *of 
District awi Sessions Judges, in order to place them more 
on an equality with officers of the JSxeciitivo Branch. 

The proposals were l.aid in due course before tlio 
Secretary of State, and he has now sanctioned tfie follow- 
ing re-arrangement of the grades and %ates of pay of. 
District and Sessions Judges m Bengal 

IK 

S first grade District and Sessions Judges on 3,000 

14 second grade ditto ditto 2,500 

16 third grade ditto ditto 2,000 

The total number includes the Superintendent and 
BemeraWncer of Leg»d Affaira, and the Judicial Com- 
missioner of Chota Nagpur. One of tlie conditions 
imde^ mi^ioh the scheme has been sanctioned is that these 
two a^oklmente are not attached to any particular 
gr^& bttt may be held by an offiw of any grade, 
Anme^ oofidiMon is tbat promotion toi;h6 highest grade 
on fc. :^600 win go by merit, rather than by seniority. 


In compliance with these orders, the Lieutenant- 
Governor is pleased to give effect to this rc-arrangement 
from the 1st October 1900. 


Thkiu Lordships op the Judicial Committee have 
isettled the conflict betvveoii the Calcutta High Court 
and the*All ihabad High Court, in respect of allowing 
interest on •mortgage decrees, in favour of the Cal- 
cutta view. Wo invite attention to the note of the 
Boai^’s judgment in Maharajah Bharutpnr v. Banee 
K(0nm Dei at p. 28 (xxviii) of this issue and also to 
4 C. W. N. p. ccxxxiii and p. ccxxxvii. 


Our entertaining contemporary the Green Bag 
from across the seas recites some lessons from the life 
of a departed lawyer which reminds us of the poet 
who eang the Pslam of Life. We cull some of 
these in our columns in the expectation that the 
example of the late Lord Chief Justice of England 
will prove profitable both to the Bench and the Bar. 

Ho was gontlouess and kindness ilself to the young 
and nervous barrister, and amazingly patient and helpful 
with a painstaking lawyer and an honest witness. But 
woe betide the pertinacious coun^V trying to bolster up 
a bad defence, or, worse yet, fighting a trumpery or 
speculative action, or an evasive or mendacious witness. 

The i»0LL0wiNG narrative about two op England’s 
greatest lawyers, now departed, may be said to have left 

“ Footpriuta, that perhaps another, 

Sailing o’er life’s solemn main, 

A forlorn and shipwrecked brother, 

Seeing, shall take heart again,” 

His progress was sufficieiitly slow to discourage him, 
and the story ru as that about thi.s time lie dined with* 
two other young limbs of the law who were also in 
despair of ever getting work enough to afford them a 
living. Some one suggested abandoning tbo Bar, joining 
forces and emigrating to the Colonics, and tbo propo- 
sition was seriously considered. }lap[uly, it was not 
adopted, as one of the tlnee. afterwards became the Lord 
(Jhancollor of Plngland and was known and affectionately 
regarded in America as Lord Herscliel ; the second ww 
Lord Kussell of Killbwen, Lord Cliiof Justice of England, 
and the thiixl is now the present Speaker of the House 
of Cdmmons. , , » 

.And THE FOLLOWING INCIDENTS IN LORD RDSSELD’B 
forensic career well illustrate the t^ruth of the poet*8 
advice 

In the worfd’s broad field of battle 
In the bivoui^ of Life 
Be not like dut^bi driven, oa^le ^ 

Be a hero in the strife ? ’’ 
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In 181f8 be got bis first big chance in oiife of the libel 
actions brought against Labouchere’s Truth, The case 
came on for trial before Sir Alexander Cockburn, in the 
old Queen’s Bench Court at Westminster ; and for a 
“silk” new, or comparatively new, to London, and in a 
sense upon his own trial in the metropolis, the ccnnmetice- 
ment did not seem propitious to llussell, whose vigorous 
handling of the plaintiff caused Chief J ustice Uockburn tt) 
interject some comment as to the proper limits of cross-exa- 
mination, and to express the opinion that they were being 
over-stepped. Kussell, always fearless at the Bar, even 
with such an opponent as Gockburn on the Bench, would 
not give way, saying that the line he was adopting was 
necessary to the justification of bis defence, and ho lioped 
that when his case came to be fully heard by the Chief 
Justice that he would withdraw what he had said, and 
in the meantime suspend his judgment. At the cojidu- 
sion of the trial when bothrRussell and his defence had 
been heard, Cockburn was generous enough to'publicOy 
withdraw every word of injurious comment whit^h liad 
fallen from his lips, and in paying a high tribute of praise 
to the defendant’s advocate went on to blame himself 
for an interference, which, on reflection, he admitted 
had not been warranted. 

In Mr. Bussell’s young days in “ silk ” when the late 
Mr. Justice Denman was going the Nortliern Circuit, 
•just before the rising of the Court on a warm summer 
afternoon some very high words were flung from the 
Bar to the Bench, in a tone and with a vehemence which 
caused the learned Judge to say that he would not tru.st 
himself to reprove them in his then condition of i^orrow 
and resentment, but would tak(? the night to consider 
what he ought to do, and when they met. again the next 
morning he would announce his determination. ‘In 
considerable commotion the Court broke up, and on the 
following day it was crowded, in anticipation of a “scene” 
—an anticipation somewhat encouraged by Mr. Justice 
Denman’s entry into Court with, if possible, more than 
ordinary solemnity^ atfd^f'iCn taking his seat, commencing 
the business of the dKy by saying, “ Mr. Bu.ssell, since 
the Court adjourned last evening, I have had the advan- 
tage of considering with my brotlier Judge the painful 
incident. , . .” Upon which Bussell quickly brok4 in with, 
“ My Lord, 1 beg you will not say a word more upon 
the subject for I can honestly assure you that I have 
entirely and for ever dismissed it from my memory ” — 
a turning of the tables which evoked such a roar of 
laughter in the Court that even the learned Judge himself 
could not but join in it. 

The Court op Appeal in England is now rbpuesent- 
ed by all four sections of the United Kingdom, though 
its jurisdiction is confined to two. England is repre- 
sented by the Master of the Bolls and Lord Justice 
Rigby, Wales by Lord Justice Vaughan Williams, 
Ireland by Lord J ustice Collins, and Scotland by 
Lord Justice Stirling, who is, by the way, the only 
Scotchman now on the English Bench. All the 
members of the Court, except Lord Justice Vaughan 
Williams, who belongs' tc Oxford, .are Cambridge 
men. Both Lord Justice Homer and Lord Justice 
Stirling were Senior Wranglers. Lord J ustice 
^igby, who, as senior Lord Justice, will now preside 
in Appeal Court II., was Snpth’s Prizeman. Lord 
Justice Collins obtained high honours in Classics, 
and became a Fellow of Downing College ; and the 
Master of the Bolls rowed in the University race. 


The Council of the Incorporated Law Society 
have taken steps to redeem the honour of the profes- 
sion. Every solicitor who is an undischarged bank- 
rupt or who has executed a deed of arrangement or 
assignment for the benefit of his creditors has been 
informed that his certificate will not be renewed as 
a matter of course. ” It may safely be assumed 
that a solicitor who can show that his insolvency is 
due to undeserved misfortune will not be driven 
from the ranks of the profession. The obvious 
reasons for adopting this course are that the solicitors 
stand in a fiduciary capacity to the public j they are 
officers of the court with great responsibilities ; and 
it is not desirable that those responsibilities should 
continue to be borne by members of the profession 
whose financial position may tempt them to betray 
their trust. 

Trirs NOTICE on insolvent solicitors can hardily 
be regarded as an innovation. Since the Solicitors Act, 
1888, was passed, it has always been the practice of 
the Society to refuse a fresh certificate to an undis- 
charged bankrupt, but until last year the Society 
wa.s under thq impression that it was bound to rene^jr 
the certificate of bankrupt solicitors who had not 
allowed their certificates to expire., A decision given 
by the Divisional Court last year showed this im- 
pression to be wrong, and thereupon it became the 
practice of the Society nob to renew the certificates 
of solicitors* who were undischarged bankrupts. 
What is novel is the extension of this practice to 
solicitors who have executed deeds of arrangement 
or assignment for the benefit of their creditors. 

At the meeting of the Society held this year 
at Weymouth the President put forward a proposal 
as to the undue retention by solicitors of clients’ 
money. “ i see no rct^son, ” said Mr. Ellett, “ why 
a client should not bo able to give notice to a soli- 
citor requiring him to deliver a cash account and a 
statement of all securities and documents held by 
him for the client, and if this is not complied with 
within, say, seven days, the client should be em- 
powered to apply to the Statutory Committee, and 
tliat* committee should liave power to suspend the 
solicitor from practice until the notice is complied 
w^h. ” Several speakers supported this proposal, 
but quite as many opposed it. A resolution was 
moved in favour of its adoption, but was ultimately 
withdrawn, on the understanding that the Council 
would consider the proposal without any formal ex- 
pression of \)pinion by the meeting. The steps to be 
taken by the Council are being watched with interest. 

Little sparks op humour occasionally iiELiEvtiD 
the proceedings of the Incorporated Law Society. One 
of the speakers at the Weymouth meeting claimed that 
all solicitors were brothers. “ Brothers-iu-law,” quickly 
came the correction. After this exhibition of hum- 
our a long discussion took place on the constitution 
of the Council, in the course of which it was oon- 
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tended that many of the members of that body were 
too old. Immediately following this discussion a pro- 
minent member of the Council proceeded to read a 
paper on ** Ancient Lights,” 

It would seem that the procedure once peculiar to 
tlie Kazift in this country is occasionally followed in 
the proceedings before the County Courts in England. 

In the Westminster County Court, l)efore his Ijonour Judge 
Lumley vSmitli, Q. C., the case of Johnson v. Page was 
decided. Tlie Plaintiff, a housemaid, claimed damages for the 
detention of her boxes hy the Defendant, her late employer. 
She admitted leaving his service without notice. The Defend- 
ant admitted detaining the boxes and counterclaimed for 
damages against the plaintiff for leaving without notice, lie 
said if ho won the day he was willing to pay all the costs and 
forego claiming what damages he w'as awarded. He kept her 
boxes, so that the matter would coineiiito court and he could 
get a decision on a very important (question — could a servant 
leave without notice, take her boxes away, and leave her 
master or mistress quite unprepared ? She went on a Sunday 
and never returned. Ho did not get anyone in her place 
for about a week. His Honour said there was no right to 
detain the boxes, and plaintiff had no riglit to leave without 
notice. He found for the )>laintiff for 10s. on the claim and 
for the defendant for 10.S. on the counterclaim, each without 
costs. 

BANKRUPTCY COURT .— m Foua Before 
Mr. Justice Wright. 19th Muy 1900. 

Bankruptcy -^Payment into Court pending ac‘ 
tion — Secured' creditor. 

Jay & Co. were creditors of Ford. They sued 
him for a sum , of over £J,000 and applied for 
judgment under order XIV of the High Court 
rules. An order was made in favour of Plaintiffs to 
be at liberty to sign judgment if the money sued 
for was not paid into Court within three days. Ford 
paid the money in Court and thereafter early in 
December put in a defence and counter claim, but 
the matter was not further proceeded with. In 
January on Ford’s own petition a receiving order 
was made and adjudication followed. 

The matter now came before tlie Court on a 
claim made by the trustee in bankruptcy for the 
money deposited on the ground that it tftill 
remained the money of the bankrupt, that it was 
the bankrupt’s at the time of the receiving order, 
when the trustees title accrued. * 

The Plaintiffs’ position at that time, it was urged, 
was that of an ordinary creditor and still was so*, 
they would only be entitled to whatever they might 
be able to prove in the bankruptcy. , 

The learned Judge had to decide whether Jays 
were ordinary creditors or secured creditors. He 
referred to the order- of the High Court which 
Plaintiffs had obtained and said that order must be 
treat^ as an prder that the riglit to the money 
when paid into Court shall abide the event.” And 
it was settled that when money is paid into Court 
to abide the event it must be treated as a security, 
that the Plaintiff shall not lose the benefit of the 


decision of the Court It has been held that when 
Plaintiff has, without default on his part, failed to get 
judgment before the bankruptcy the event ” is 
the decision of his right in bankruptcy {ex parte 
Banner, 9 Ch. 379, In re (Jordon 1897, 2 (J. B. 616) 
It was ordered that the money was to remain in 
Court until decision in the trial or adjudication 
upon a proof by the Plaintiff in the bankruptcy. 

Mr, Eeedj Q. (7., and Mr, Macaskie for the Com- 
pany. 

Mr. Muir Mackenzie and Mr. Sinclair for the 
Trustee. 

Decision in fa vour of the Plaintif Company, 

C. W. A. 

» CHANCERY DlVISrpN.--SANnicRs Clark v, 
(tDohelmo D’Allksandri. Before Mr. Justice 
Buckley. ^30th May 1900. 

Property^ reasonable use — Nuisance to neighbour by 
noise or smell. 

.Plaintiff Clark was lessee of a flat, 10 Grosvenor 
Mansions. The Defendant was lessee of premises 
comprising the basement and entresol beneath the 
flat and used it as a restaurant. Plaintiff sought an 
injunction to restrain Defendant’s use of the res- 
taurant in such a way as to cause a nuisance to 
Plaintiff. The nuisance complained of was smell 
from*cooking and noii^c. 

In delivering judgment in Plaintiff’s favour, the 
learned Judge referred to Lord Selborne’s words in 
Gaunt V. Finney (1872, L. R. 8 Ch. 8, sec, I’S) 
where it is said that a nuisance by noise was 
erapbatically a question of degree, and that to 
offend against the law, the t\pts must be done in 
a manner which beyond fair controversy ought to 
be regarded as excessive and unreasonable. Here 
the noise had neither been excessive nor unreason- 
able. ‘As regards heat the Defendant had altered 
the premises, a large cooking range had been put 
in by him, the result being an excessive increase 
in the beat which Plaintiff complained of. After 
action brought, the Grosvenor Mansions Company 
had remedied this but Defendant had exposed his 
neighbour to an anuoyailcc which she should not 
have had to endure and following Ball v. May (1873, 
L. R. 8 Ch. 467-9) he was liable for that. Mr. 
Justice Buckley guided himself by the judgment 
of Lord Selborne in that case to the effect that the 
Court must have regard to whether the Defendant 
was using his property reasonably or not. If he 
was using it reasonably, there was nothing which at 
law could be coiasiderod a nuisance ; but if he was 
using it for the purposes for which the building was 
not^constructed, then yie Plaintiff was entitled to 
relief. In the present case the alterations made by 
Defendant were unreasonable so he was liable, and 
also for the smell and for the reason that by altering 
the window he had exposed Plaintiff to the smelP 
from the restaurant ; that was a substantial inter- 
ference with the Plaintiff’s cSbmfort. There would 
be no order except that Defendant was to pay 
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Plaintiff’s costs of the action as he had undertaken 
to carry out the alterations suggested by Plaintiff* 

Mr, A$tburp^ Q. C,, Mr. Farrer for the Plaintiff. . 

Mr. Ingpeiit Q, C., and Mr, Attwater for the 
J)€f(ndant, 

G, W. A, Judgmnt for Flaintif with costs, 

PROBATK AND DIVORCE COURT.— Bailey t;. 
Bailey. Before the President and Mr. Justice 
Barnes. 7th November 1900. 

Compromise of action — Counsel^ authdity of. 

The complaint in this appeal of the husband 
from a conviction by the Salogo Justices in May 
last was that his Solicitor Mr. Copeland had com- 
promised the case without his authority. It 
appeared as the husband’s oase that Mr. WilcoQk, an* 
experienced counsel, was retained for him 4)ut at 
the hearing Mr. Copeland appeared and .declined to 
conduct the case on the lines suggested by him. 
The wife had alleged persistent cruelty on 'the 
part of the husband. On her behalf Mr. Copeland’s 
affidavit was put in disclosing that the husband had. 
on his advice expressly consented to the order made 
agairdt him. 

In favour of his argument for setting aside the 
compromise by counsel, KempshaU v. Holland^ 
14 The Reports 336, was relied on for the hu|band. 
In the result the appeal was dismissed with tosts, 
the Court acting on the affidavit of Mr. Copeland 
which confirmed the wife’s account and it was pointed 
m that in KempslM v. Holland matters outside 
the scope of the action were included in the settle- 
ment come to in that case. 

Mr. Core Browne fqr the husband. 

Mr. Clark Hall for the wife. 

C. W. A. Appeal dismissed. 


The decision is an important pronouncement upon 
the meaning of sec, 88 of the Transfer of Property 
Act. As regards that section the judgment in its 
concluding portion states as follows:— “It must 
be admitted that the language of sec, 88 was 
calculated to cause difficulty and a sort of difficulty 
which was a common cause of conflict in judicial 
interpretation of new statutes. It looked as if the 
draftsman of the Transfer Act had overlooked the 
difference between a foreclosure and a sale, and had 
forgotten that in the former case interest stopped 
because the mortgagee got the property in lieu of 
his debt, whereas a sale must be subject to some 
substantial delay, and in many oases was subject 
to long delays. However that may be, there was 
the difficulty, and if sec. 88 could be looked at as 
an isolated enactment quite detached from other 
legal considerations it would be hard to construe 
it otherwise than was done in the case of Amolak 
Ram (1. L. R. 19 All. 174). But considering the 
universality of the long established practice, its con- 
tinuation for years after the Transfer Act was passed, 
the manifest justice of it, the lack of any apparent 
reason for upsetting it, the conformity with it of 
sec. 97, which* was in pari materia with sec, 
the presumption that sec. 88 was framed with 
reference not to the running^ of interest but to the 
determination of the time for redemption or sale 
alternatively, and the- form of suit sanctioned by the 
Procedure Code, their Lordships had no hesitation 
in expressing their concurrence with the Courts of 
Calcutta (I. L. R. 24 Cal. 766) and Madras (1. L. 
R. 21 Mad. 364) and with the uRiraate decision of 
the Allahabad Court (1. L. R. 21 AH. 361).” 

Mr, Coheuy Q. C., and Mr. Ross for the Appellant. 

Mr. Mayne for the Respondent. 

C. W. A Appeal allowed with costs. 


J:ot£j0 of Cases. 

(The Important ones to ho fiillj reported lieroafter.) 

PRIVV COUNCIL.— Appeal from the Allahabad 
High Court. The Maharaja of Bharuipur State 
V . Ranee Kanno Dei. 10th November 1900. 

Mortgage decree for sale — Interest up to realization 
— Transfer of Property Act (IV of 1882\ secs. 88 
and 97. 

The facts and arguments of this case are stated in 
VpL IV, C. W. N. at p. ccxxxvii, where the decree in 
execution is set out as also the important portion of 
the High Court’s judgment. 

Lord Hobhouse to-day delivered their Lordships’ 
judgment in the above appeal, heard last sittings, 
advising Her Majesty that the order appealed fpm 
and that of the Subordinate Judge should be 
discharged; and that the case should be remitted to 
tbe Subordinate Judge for execution of the original 
^decree with the declaration that, according to the 
proper construction of the decree, the Plaintiff was 
entitled to interest at 3 annas per cent, up to date 
rf payment. 


Lord Hobhouse, 
Lord Davey. 

Lord Robertson. 
Sir Rv Couch. 
1900. 

Ifith November. 


PRIVY COUNCIL. 

[ArPBAL FROM THE MaDRAS HiGH CoURT.] 

Immadipattam Thirugnana 
I Samanda Ovala Kondama Naik 
and another, Defendants, 
Appellants, 

V. ^ 

I Pbriya Dorasami by his grand- 
mother Kuppamal, Plaintiff 
and Lukshman Ohetti, De- 
fendant, Respondents. 

Usufi'uctuary mortgagee^ claim of proprieid'y right 
by — Non-registration of deed of transfer. 

Two suits were brought in forma pamperis by the 
Respondent Periya, son of the late zemindar of 
Ayakadu, to redeem family property. The principal 
Defendant, the Appellant, is a near relative of tbe 
Plaintiff. I'he Defendant Ghetty is the mortgagee, he 
did not dispute Plaintiffs’ title. 

While the property was in the hands of Plaiotifik’ 
father he mismanage it to such an extent that it 
came liable to a heavy debt. Decrees wei^e obtained 
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by creditors, with the result that a document was 
executed, by the adult members of the famUy, and 
the mortgagees’ representative, the abovenamed 
Lukshman Chetty, ou the 4th November 1882, called 
an usufructuary mortgage. 

It was under this arrangement that the Appellant 
claimed and alleged that he was thereby constituted 
proprietor of the property. The evidence with re- 
gard to Appellant’s claim that the property was 
transferred to him is to be found in this mortgage 
deed, and in an arzi written by Plaintiffs’ father to the 
Collector three days after. 

The actual possession of the property has been 
with the mortgagee Defendant. 

The principal issue raised was “ whether by the 
arrangement come to between Plaintiffs’ father and, 
the Defendant the property passed to the latter.” 

The Sub-Judge of Madura lield that Appellant was 
entitled to succeed on that issue. He declined to 
consider the question, because he thought it was 
taken too late, that the alleged transfer was invalid 
inasmuch as it could only be made under the Transfer 
.of Property Act by a registered document. 

.. The High Court, inter alia^ said \vith reference to 
the mortgage :-~ 

It may be waid that there was declaration of an 
intention on the part of Plaintiffs’ father to divest 
himself of his “ownership in the zemindari, bnt 
nothing was done to “ give legal effect to this inten- 
tion, and without a registered cor^eyance it was 
not competent for him to pass the property whether 
the transaction was in the nature of a sale or in 

the nature of a gift 

It is hardly suggested that the Plaintiffs’ father 
absolutely divested himself of the ownership in such 
a manner as to vest an indefeasible title on the 
Respondent.” • 

The High Court decided both suits in Plaintiffs’ 
favour. Mr. Mayne now relied on the terms of the said 
mortgage deed, the (irz% documents of later date, 
showing that Appellant was, as he urged, the openly 
recognized Zemindar, and as evidence that the 
transfer was recognized. Ho urged that the absolute 
transfer of title to the Zemindari was part of a 
family arrangement all the terms of which ^ere 
embodied in the said registered mortgage deed. 

Lord Davby, — You have got no conveyance. • 

Mr, Mayne, — No, we have not, but we have it all 
set out in this family arrangement. 

Lord Davky. — No consideration passed from you, 
you were a mere volunteer. ^ 

Mr, Mayne , — The mortgagee relied on our under- 
taking personal responsiUlity to Government and 
then further commented on the terms of the mort- 
gage deed more particularly referring to els. 25 
and 27 thereof. 

Their Lordships did not call on Mr, Phillips^ who 
app0|U!ed for the Respondent for reply. 

Judgment reserved, 

r C. W. A. 


PRIVY COiriffOIL, 

[Appkad prom tsb Allahabad High Ooort.] 
Lord Hobhodsb. Rai Radha Kishbk 

Lord Davey. v. 

Lord Robertson. Raja Shankar IDubb, and 
Sir Richard Couch, after his death the Collector 
1900. of Jauupur as Manager, Court 

14, November. of Wards. 

Ex parte decree —Sec. lOSy C. P, C. 

The questions raised in this appeal were whether 
the decree complained of was an ex parte decree or not 
and whether an appeal to Her Majesty in Council 
lay in this case. 

The High Court of Allahabad had reversed the 
decision of the Subordinate Judge of Benares atfS the 
appeal came on under the usual certificate granted 
by the High Court that the case was a fit one for 
appeal under sec. 596, C. P. C. 

The suit was brought for the recovery of a sum 
of Rs. 65,426 principal and interest due on two 
hypothecation bonds, dated 17th and 30th June 1890, 
executed by Raja Harihar Dut Dube of whom the 
Defendant in this suit Shankar Dut Dube was the 
legal representative. 

The first Court decreed the claim on the 19th 
MajrSh 1896. Subsequently on the 9th April 1896 
Shankar Dut Dube applied to the same Court to set 
pside the decree as having been passed ex parte under 
the provisions of sec. 108, C. P. C. On the 8th Octeber 
1896 the Sub-Judge disallowed the objection, but 
on the Defendant’s appeal the High Court (Chief 
Justice Edge and Mr. Justice Blair) set aside the 
order of the Sub-Judge and ’remanded the case to 
that Court under sec. 562, C. P. C. 

The amended plaint had been filed on the 8th Janu- 
ary 1895, written statements of the various Defendants 
including Shankar Dut Dube was placed on the 
record on the 17 th May 1895, and with regard to what 
had followed the Sub-Judge stated as under : — 

“The 19th March 1896, on which the decree in 
question was passed, was fixed to the knowledge of 
the pleaders for both patties, for the purpose of the 
production of evidence on the issues framed. These 
issues had been framed with reference to the plaint 
and the written statement filed on Defendant’s behalf 
on the 17th May 1895 and 19th March 1896 ; but 
the case was postponed before 19th March from time 
to time, either by reason of the application of 
Defendant’s pleader praying for the postponement 
on account of his being busy elsewhere, or by reason 
of the Record of the Suit not having come back 
from Jaunpur, where it, had been sent on requisition. 
The postponement took place on the 31st January 
1896, ou which an order was passed that the case 
should come on for decision on the 19th March 1896, 
and that the parties with their witnesses should 
appear on that date,* due notice thereof was admit- 
tedly given to pleaders. 'H^at day having arrived 
the pleader for the applicant stated that he could 
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not conduct the case 'and he had received no instruc- 
tions from his client. Thereupon the Court proceed- 
ed to try the case, and tried and decided the issues 
on the evidence adduced on Plaintiff’s behalf and 
decreed the suit against the applicant. Now, taking 
these circumstances into consideration, and also the 
fact that Applicant’s pleader as well as that of the 
Plaintiff had in the beginning applied for time to 
enable him to produce precedents^ T hold that the 
Defendant’s pleader, who refused to conduct the case 
on the 19th March 1896, was not without instruc- 
tions ; and that his appearance in Court, therefore, 
was an appearance of his client (the applicant). 

I may also remark that notice to a 

pleader of the date fixed is as good as a notice to his 
client m person. Hence the decree was not e.r pai'te^ 
and no application lies under sec. 108, Civil Proce- 
dure Code.” 

The judgment of the High Court reversing the 
decision of the Sub-Judge and remanding the case is 
as follows ^ 

“ It appears to us that the decision of this Court 
in Bhagwan Dai v. Uira (I. L. R. 19 All. 355) and 
of the High Court at Calcutta in Jonardan Dohey v. 
Ramdhone Singh (I . L. R. 23 Cal. 738) are authorities 
in favour of the contention of the Appellant that 
an application lay in this case under sec. 108 of Act 
No. XIV of 1882. On the other, hand, wo have ofeen 
pressed by the learned counsel for the Plaintiff 
decree-holder with the decision of their Lordships 
of the Privy Council in Sahihzada Zein-ul-ahdin 
Khan v. Sahihzada Ahmed Ttaza Khan (L. R. 5 I. A. 
223 : s. c. I. L. R. 2 All. 67). The procedure which 
the Subordinate Judg^ must in our opinion have 
adopted was that under sec. 157 of Act XIV of 
1882. That section makes applicable, so far as may 
be, to cases coming within the section, the procedure 
of Chapter VII of the Code. Sec. 157 apparently 
relates to a later period in the litigation than the 
sections which are to be found in Chapter VII, but 
there is no difficulty in ascertaining the rule to be 
followed in cases under sec. 157 by reference to 
Chapter VII, It has been contended for the Plaintiff 
decree-holder that the effect bf the decision of thier 
Lordships of the Privy Council in Sahihzada Zeiu'uU 
ahdin Khan v. Sahihzada Ahmed Raza Khan (L. R. 
5 I. A. 233) is, that there can be no decree which 
can be called a decree ex parte against a Defendant 
who has, at any time and on any occasion before the 
decree is made, put in an appearance in the suit, 
although at the hearing he may have been absent 
and unrepresented, or may have been present merely 
a pleader who had no instructions. In our opinion 
the decision of their Lordship? of the Privy Council 
merely referred to the opening paragraph of sec. 
119 of Act No VIII. of 1859. That section itself 
shows quite clearly that there can be ex parte decrees 
against Defendants, whether or not they have put in 
appearances in the suit. The* prohibition of an 
appeal in the earlier part of sec. 119 is limited, to 
decision of their Lordships of the Privy 


Council, to a case in which the Defendant had not 
put in any appearance at all. In our opinion the 
decision of their Lordships of the Privy Council has 
no bearing on the case before us here.” 

Mr, Upjohn^ Q. C., and Mr. Ross for the Appellant. 

L' RD Hobhousb. — Is there nothing in the record to 
show whether Defendant’s pleader informed him ? 

Mr. Upjohn. — No. 

Lord Davky. — It all depends on that fact. 

Sir R. Couch. — It may be he was present without 
proper authority. 

For the Appellants it was contended that the decree 
of the 19th March 1896 was not an ex parte decree 
within the meaning of sec. 108, C. P. C. Moreover if 
<it was, the High Court was wrong in remanding 
the case. The Defendant had not complied with the 
terms of that section, he had to satisfy the Sub-Judge 
that he was prevented from sufficient cause from 
appearing, &c. 

Lord Hobhousb.— That appears to bo so, the appli- 
cation should have been remanded for the Sub-Judge 
to find on evidence whether Defendant had satisfied 
the terms^of thaj section. 

After hearing Mr, Phillips for the Respondent their 
Lordships called on Mr. Ross to show the appealable 
nature of the order, and whether the decree of the 
High Court under appeal was a final one. 

Mr, Ross referred to among others secs. 594, 588, 
566 of the Civi] Procedure Code and to Syed Mitzhar 
Ilusein v. Bodha Bihiy L. R. 22 I. A. 1. 

C. W. A. Judgment reserved. 

CALCUTTA HIGH COURT. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. 214 OP 1898.* 

Rup Chand Mahton, Defendant, 
Appellant, 

V. 

Gudar Singh and others, Plaintiffs, 
Respondents, 

Ren% suit for — Bengal Tenancy Act (VIII 0/1885), 
sec. 61, Art. 2 (a), Sch. Ill — Co-sharer landlords, 
right to recover rent—Separate collection — Deposit 
of rent — Service of notice — Limitation, 

•’Phis was an appeal preferred on the 7th of Feb- 
ruary 1898, against the decree of Baba Birj Mohan 
Pershad, Subordinate Judge of Mozafferpur, dated 
the 25th of September 1897, passed on appeal 
from the decision of Babu Jaya Prasad Panday, 
Munsif of Samastipur, dated the 30bh of June 1897. 

These were several appeals which arose out of 
several suits brought by the Plaintiffs for the recovery 
of rents due from the Defendants who held hhasts 


* With this appeal was heard analogoufl appeals No6« 2d9 to 
309, 369, 654 and 665 of 1898. 


Rampini, J. 
Sale, J, 

1900. 

21, November, 
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in mouzahs Chaka and Masina, in which the Plaintiffs 
were co-sharer landlords. Some of the suits were 
for the recovery of rents clue for the years 1302 to 
4 annas hist 1304, B. S., and all the remaining suits 
for 1301 to 4 annas hist 1304, B. S. It was alleged 
that the mouzahs were divided into several 
under an Kkrarnama executed by all the malihs and 
that tlie Plaintiffs had been in possession of their 
pattis from the date of the document. There was a 
dispute in some of the suits as to the annual rentals, 
the Defendants having stated them to be less than 
those stated by the Plaintiffs. In two suits, the 
Defendants stated their jamas was more than those 
claimed by the Plaintiffs. In some suits the De- 
fendants pleaded payments in full till 1302, B. S., 
and in some other suits, the Defendants said that 
the Plaintiffs were not entitled to recover rents 
from them as they sold their hhasts several years 
ago to Mr. Manners, proprietor of Almasnagar 
Factory. In the remaining suits tlie Defendants 
pleaded that the Plaintiffs did not own so much 
share in the two mouzahs as alleged in the plaints ; 
that their jamas Avere less than those alleged by 
the Plaintiffs ; that there had be^n no -division of 
the mouzahs by private partition ; that the mouzahs 
were in joint possession of all the malihs and the 
suits could not therefore proceed without all the 
sharers being parties; tliat the collection of the 
Plaintiffs’ share was not separate, and the suits 
for the recovery of rents of their sl^^re alone could 
not bo maintained; that the rents till 1303, B. S., 
they had deposited in Court, and that the present 
suits having been instituted after the expiry of six 
months from the date of service of notice, the claim 
for the period ending with 1 303, B. S., was barred, 
and that the Plaintiffs were not entitled to recover 
rents for 4 annas hist of 1304, B. S.,*as they had not 
accrued due at the time of the institution of these 
suits. Only in two suits the Defendants stated their 
jamas to be more than those alleged by the Plaintiffs. 

The Munsif decreed the suits and on appeal the 
decrees of the Munsif were affirmed by the Subor- 
dinate Judge of Mozuffarpore. 

Against these decrees the Defendants preferred 
these appeals and on their behalf it was argufed (1) 
that the suits were not maintainable ; (2) that the 
rent of 1303 B. S. was barred ; (3) that the rent 
4 annas hist of 1304 was premature and fourthly 
that the finding as to the rate of rent was not sup- 
ported by any evidence. 

Held — That the Plaintiff being entitled to have 
9 annas share of the rent, which he is in the habit 
of collecting separately from his other co-sharers the 
suits are maintainable. 

That the co-sharer landlords being jointly and 
severally entitled to the rent claimed the service of 
notice of the- deposit of rent on any one of the 
landlords under sec. 61 of the Bengal Tenancy Act 
would not reduce Hho period of limitation to six 
months as provided in Art. 2 (a) of Sch, III of the 
Act. 


That the agricultural year commencing in Behar 
from the Ist of Assar and the 4 annas hist rent 
becoming due after the expiry of 3 months, t. e., in 
Assiu, long before the institution of these suits, they 
are not premature. 

Babn Umahali Mtihhcrjee for the Appellants. 

Mr Gregory and Bahu llarendra Narayan Mitten' 
for the Kespondents. 

Appeals dismissed, 

H. P. C. 

[CIVIL APPELLATE JUEISDIOTION.] 

ApricAL FROM Appellate Decree 
No. 1892 OF 1898. 

StiEiKu Sarafuddin Mondul 
and another, Defendants Nos. 1 & 

2 Appellants, 

V. 

Chandra Moni Gupta and another, 
Plaintiffs, and Asutosii Mondul 
and others. Proforma Defendants, 
Respondents. 

Bengal Tenancy Act, {VllI of 1885\ Art, 5, 
Part /, Sch, III — Go-sharer landlord^ dispossession 
of occupancy I'aiyat hy — Occupancy raiyat^ right of to 
pmsession — Suit for declaration of right of co-sharer 
landlord to bring to sale property of such raiyat — 
Limitation — Recognition of right of raiyat after dis- 
possession^ effect of, 

Tliis was an appeal preferred on the 8th of 
September 1898, against the decree of Babu A. C. 
Ghose, Subordinate Judge ^f Birbhum, dated the 
2r)th of July 1898, reversing the decision of Babu 
Bhaba Charan Mukerjee, Additional Munsif of Ram- 
purhat, dated the 15th of March 1897. 

The facts of the case out of which this appeal arose 
were as follows — 

Chandra Moni Gupta (Plaintiff No. 1) having 
obtained a decree for money against Shiva Ram Mon- 
dul (Defendant No. 3) attached in execution of the 
said decree the land in suit together with other lands 
forming the jote of Itiie said Siva Ram Mondul. 
Thereupon the Defendants Nos. 1 and 2, the Appel- 
lants in this appeal, preferred a claim to tho land 
in suit which was allowed. Chandra Moni Gupta 
then brought the present suit, for a declaration of 
her judgment-debtor’s (Siva Ram Mondul’s) right 
to the land in suit and that it was liable to be sold 
in execution of the decree obtained by her against 
the said Siva Ikm Mandul. 

The Plaintiff ’s case, so far as is meterial to this 
rfeport was Jjriefly thi%: — That the disputed 6 bighas 
11 cottahs of land formed part of theyoicof Siva 
Ram Mandul consisting of 12| bighas of land in 
kismut Chanchal of which the Plaintiff was seputnidar 
to the extent of a one moiety share and Defendants 
No. 1 was the durputnidar of the remaining one 
moiety share, and that both the landlords were in 
possession by separate realization of rent from the 
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tenants of the aforesaid mhol Msmut Ohanohalf 
that Siva Ram Mandul who was an occupancy mipai 
of the said jote sub-let a portion of his jott^ the 
disputed 6 bighas 11 cottahs of land, to one Ram 
Doyal Muchi in 1289, li S., and Ram Doyal Much! 
remained in possession of the same since then to 
1293 as hyi'fadar under Siva Ram Mondul, that 
Ram Doyal gave up the land in 1293, whereupon 
Siva Ram sub-let the same to one Haridas Rabaji 
who died in 1299 without leaving any heir, that 
after Haridas’ death, Siva Ram took khas possession 
of the land, and that since then he was in khas 
possession of it, by cultivating the land himself, 
that the Plaintift' obtained a decree for money for 
Rs. 8 >9 annas against Siva Ram Mondul on the 
17th January 1895 and that in execution of the said 
decree the y/holejoie of Siva Ram was attached; out 
of which Defendants Nos. 1 and 2 preferred a claiai 
in respect of 6 bighas, 11 cottahs only, the subject- 
matter of the present suit ; that the said claim wds 
allowed on the 13th Jujy 1895. 

The defence of the principal Defendants Nos. 1 
and 2 was, inkr alia^ that the PlaintiiF Chunder 
Moni Gupta had no right to sue inasmuch as she 
had no right to the money due upon the decree 
mentioned by her in the plaint j that the Defendant 
No. 3 Siva Ram had no right to the land in s/iit ; 
that the suit was barred by limitation as Siva R^m 
was never in possession withiji twelve years prior to 
the suit ; that Siva Ram, on behalf of himself and ' 
his minor brother relinquished the land in suit in 
favour of Defendant No. 1 and the predecessors in 
interest of the Plaintift^ wlio were the 16 annas 
landlords at that time; that thereafter Defendant 
No. 1 kept the land in kkas possession and paid rent 
therefor to himself and his co-sharer landlord and 
settled the same with Ram Doyal Muchi but no 
mutation of names in the landlord’s sherista was iliade 
and Siva Ram’s name continued in the sherista in 
respect of the whole jama ; that Defendant Nos. 1 
and 2 continued to be in possession up to date ; that 
’subsequently the land in suit was registered in the 
name of Haridas Babaji, who was merely a benaviidar 
of Defendant No. 1 ; that ito objection was made 
by Defendant No. 3 at that time and as Defendant 
No. 3 or hjs brother w’as not in possession within 
12 years or two years of the suit, whatever right 
they had in the land in suit had been relinquished. 
Defendant No. 3 supported the Plaintiffs’ allegations. 

The Munsif dismissed the Plaintiff’s suit and held 
on the question of limitation, that Siva Ram was an 
occupancy raiya% and any suit for recovery of posses- 
sion of the land in suit by him would be governed 
by art. 3, Part I, Sch. JII Qf the Bengal Teiiantfy 
Act which provides two years limitation from the 
date of dispossession and that the said article would 
apply to any such suit by Siva Ram Mondul was 
Bufftciently clear from the case reported in 1. L. R. 
24 Cal. p. 40, and that the provismns of sec, 28 of 
the Limitation Act read together with see. 185 of 
the Bengf^d Tenancy Act, clearly showed that oven if 


V. 

Siva Ram had any such pight as alleged by the 
Plaintiff it was extinguished. 

Ou appeal, the Subordinate Judge', reversed the 
decision of the Munsif and allowed the appeal and 
decreed tiie Plaintiff’s suit holding that the suit was 
not for recovery of possession of Jote land by a tenant 
against his landlord, and that two years’ limitation 
would not apply, but was for declaration of jr^t 
right of tlie tenant in the disputed land under sec. 
283 of the Civil Procedure Code, that it might be 
sold in execution if Plaintiffs’ decree for money, and 
that the Defendant No. 1 not being 16 annas pro- 
prietor, dispossession by him could not he held to be 
dispossession by the landlord as contemplated by the 
Bengal Tenancy Act, and relying upon the case of 
*Dimhon(Ihu Shaha v. Lolit Mohun Mitter Vol. If, 
C. W. N. p. 259 (short notes) held that 12 years’ 
limitation applied to the^case and the suit having 
been instituted within 12 years from 1294 the date 
of dispossossion, was not barred. 

Against that decree the Defendants Nos. 1 and 2 
preferred this appeal and on their behalf, it was 
contended that under art. 3 of sch. Ill of the Bengal 
Tenancy Act the ^siiit was barred, and the question 
argued was whether the raiyat Siva Rum having been 
dispossessed by the Defendants more than two years 
antecedent to the suit, it was open to the Plaintiff, 
who was one of the co-sharer landlords, to bring to 
sale the^'land of Siva Ram in execution of a decree 
obtained by hinvagainst Siva Ram. 

Held — Tijat if the raiyat lost his right by efflux of 
time and if lie was not in a position to assert his 
right to the land by reason of art. 3, Part I of 
sch. Ill of the Bengal Tenancy Act, it would not be 
open to the Plaintiff to bring to sale the property in 
question as the property of Siva Ram. 

That the right of the raiyat to the land not coming 
to an end before two years antecedent to the suit, 
and the title of the raiyat as raiyat^ liaving been 
throughout recognized by all parties concerned, not- 
withstanding the unlawful possession by one of the 
co-sharer landlords, and the recognition having been 
up to within two years of the institution of the suit 
the suit was not barred. 

Bdou Karuna Sindhu Mukerjee for the Appellants. 

Babus Oolap Chandra Sarkar and Surendr^ Chan- 
dra Sen and Mr, J. B. Percival for the Respondent. 

Appeal dismissed. 

H. P. C. 
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Thebe will be no issoe of the “ Weekly Notes " 
during Christmas week 


At the list final examination of the Bar held 
In the middle of October last, there were 73 candi- 
dates out of which 54 passed. 


The Journ-il of the Societv of Comparative Legit- 
latioti, not 80 very long ago, expressed Its surprise at 
the number of the verdicts by jury which are In- 
terfered with on reference or appeal In this province. 
The opinion of the leading profeselonal organs In 
England, as also that of the head of the judiciary 
there, such as the preeeut Lord Chanoellor and the 
late Lord Chief Justice, seems to be at one thaji a^'ury 
Is more often likely to be right than a judge. Of 
oouree, the jury may return sometimes a perverse 
verdict and then It Is but right that the judge 
should Interfere, espeolally If It be one for conviction. 
But In case the majority are for acquittal it is, perhaps, 
the safer oouree to accept the verdict or to send It for 
re-trial before another judge. . 


Sib Mathew White Kidut, the Home Secbetabt 
under the late Ministry, has been raised to rte peerage. 
His snooeesor is like him a layman. For a oon- 
ilderable length of time It was the practice to appoint 
a lawyer to that place. There are ‘w® 
in favour of the former practice. In England, where 
there are no Courts of criminal appeal, the Home 
^oretary ha» In a manner to take Ita place and 


bfts to guard against failure of justloe and to eierolse 
the prerogatives of the Crown. There can be no 
doubt that a lawyer is better fitted to discharge 
such duties than a layman. Bedsides, he has in his 
gift the offices of S ipendiary magistrates and re- 
corders and it is always better that tho power should 
be nxerclsed by men - who have a knowledge of the 
Bar. * Mr. Ritchie who succeeds Sir Mathew White 
Ridley was under the last Government, the President 
of the Board of Trade. 

’ THE LAW OF INSOLVENCY IN BRITISH 
INDIA AND ITS ANOMALIES. 

In the last quarterly number of the Journal of the 
Society of Comparative Legislation there is an article 
on Comparative Legislation in Bankruptcy by pro- 
fesspf Richard Brown. The object of the article Is 
to examine the Bankruptcy laws of Great Britain 
and ita Colonies in comparison with the law In 
other European countries. The learned professor 
maintains that the object of the law of insolvency 
is to secure a rateable distribution of the Insolvent’s 
assets amongst the creditors and proceeds to shew 
that the Scottish system has attained the greatest 
perfection in this respect Although the law as It 
obtains in British India does not come in for bis 
conBlderatlou, yet judging the law here by his stand- 
ard, we have no hesitation in declaring that it is the 
most defective of any system that prevails at the 
present day. 

In the Presidency-towns in India, the Eugllsh 
Statute (11 & 12 Vic., C. 21) is still lu operation 
and in the rest of British India, Chap. XX of the 
Civil Procedure Code governs the law. For the 
present we shall deal with some of the prominent 
defects in both. 

We shall begin with the Civil Procedure Code. 
In sec. 344 power is given to any holder of a decree 
for money to apply that his judgment-debtor may 
be declared an insolvent. This provision was appar- 
ently inserted in the Code without much consider- 
ation and it Ifas often woiked harshly towards the 
judgment-debtor. No money limit Is fixed and a 
creditor who has obtained a decree for a trifling sum 
may apply to have bis judgment-debtor adjudicated 
an insolvent. Besides this, it has given rise to other 
anomalous results to explain which we must go Into 
the history of this purlous clause In sec. 344# 

In the former Code of 1877 there was no provi- 
sion for the judgment-creditor to apply for ad- 
judicating the judgment-debtor an insolvent. This 
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defect Was noticed and the Legislature proceeded to 
amend the Code and did It In such a slipshod 
manner, that it has given rise to great uncertainty 
both as to the law and Its administration. To ex- 
plain both, we must notice first the amendments. To 
begin with, provision was made in sec. 344 to the 
effect that a" decree holder may appl]f to have the 
judgment-debtor declared an insolvent. But the 
Legislature omitted to state on what grounds. Fol- 
lowing up the amendment to the next section, we find 
that it was provided that the decree-holder need only 
set forth in his application the date of the decree, the 
name of the Court, the amount remaining due and 
the residence of the judgment-debtor. The earlier 
part of this section (345) was, however, so amended 
as to restrict the deolaratlop thereunder as to the 
details of the debtor’s property, his debts * and 
creditors and his bond only to oases w)}ere he«is 
the applicant. The only other material amendment 
that need be noticed was in sec. 347 which provided 
that when the applicant was the judgment-crediton 
no notice need be served on any one except on the 
judgment-debtor or his pleader. Coming to the 
procedure to be followed by the Court, the Code does 
not seem to indicate the course to be taken when 
the decree holder is the applicant. Sec. 350, which 
provides that the judgment-debtor is to be examiped 
has, in the oases we report in this .issue, Gouri Kdni 
JBurman v. Damodar Das Burman (p. 90) an^ Bam 
Eomal Saha and o^s. v. Bank of Bengal (p. 91), < 
been held as having no application when the decree- 
holder is the applicant. Consequently the provision 
of sec. 351, which says that the Court has to be 
satisfied that the judgment-debtor hss not concealed 
any property or committed any fraud or act of bad 
faith before declaring the judgment-debtor an in- 
solvent, has also no application when the decree- 
holder is the applicant. Such a law it may well be 
imagined leaves a large loop-hole for the judgment- 
debtor to commit fraud on other creditors in collusion 
with one of them. While the Code thus gives ample 
opportunity to the dishonest insolvent to give undue 
preference to one of his creditors It can hardly be 
said to give an effective kedress to an honest 
insolvent. The Code does not apparently provide 
for a final discharge so as to release him from all his 
liabilities. An insolvent may disclose all his creditors 
or debts in his statement but if the creditors 
or some of them do not care to come in and prove 
their debts, he can only obtain a discharge in 
respect of those who do. Thus under the present 
law an insolvent-debtor may be harassed all his life, 
if his creditors choose to lie in wait and turn up 
in turns. < 

Turning now to the Insolvent Debtors Act we 
find that a creditor to whom five hundred rupees 
are owed by a trader may apply to have his 
uentor adjudloaUd an insolvent. The Code, as we 

.kJ.® ®®f."‘ provides 

tut notice of the proceedings sliould be given to 

It -eceMwily to 

thtf pnbllo (see i. 847, C. P. C. and aim 6 0. W, iT. 91). 


But un4er the Insolvent Debtors Act (11 A 12 
Vic., C. 21 ) an adjudication order can be made $x pai te 
and we know how ofreu traders have been adjudi- 
cated without any reason and the loss they bavs 
Buffered in oonsequenoe. But the worst anomalies 
may be said to arise out of this conflict of law 
coupled with the question of jurisdiction under 
the Insolvent Debtors Act. It frequently happens 
in practice that a man who has for years traded 
in the mofussil, say in the North Western Pro- 
vinces, finds himself in insolvent oiroumstanoes. 
He may owe lakhs of rupees to persons there and 
only a few hundreds to creditors in Calcutta. The 
insolvent-debtor comes here, takes a room in some 
house with some friends of his and after a stay 
of a few days, petitions the High Court to be 
declared an Insolvent. In a case tried a few years 
ago (I. L. R. 24 Cal. 634), it was held lhat there 
was nothing to shew that the residence contemplated 
by sec. 5 of the Insolvent Debtors Act must 
necessarily be a permanent residence ; the object of 
the section being to extend the benefit of the Act to 
those who oould be said to be bond fide residents, 
for the time betpg, within the jurisdiction of the 
Court at the time they filed their petitions. This case 
has nob always been followed by other learned judges 
and in practice it has often been found that a person 
has obtained the benefit of the Insolvent Debtors Act 
from a Court within whose jurisdiction he has no 
bond fide resideijoe. 

Some years ago a Bill was introduced in^o the 
Imperial Council with a view to amend the law. 
This Bill was copied largely from the English 
B'inkruptcy Act of 1883 and the opinion of judges 
and various public bodies was obtained, we do not 
know what was said by those who were consulted, 
but the Bill wab unaccountably dropped and nothing 
further has been heard of it since. Any one who is 
acquainted with the law and practice of Bankruptcy 
in India will agree that the Bankruptcy law Id India 
is badly In need of reform, 

COfJRT FOB CROWN CASES RESERVED.— 
Thb Qdesn V. Ada Janb Sioddabt. Before the Lord 
Chief Justice and Jdsticrs Wills, Wright, Kennedy 
and Peillimorb. 17 th November 1900. 

The Betting Act, 1868^ see, 1 — Coupon bettingf 
keeping office for. 

The facts of this case when before Mr. Justice 
Channell are reported in Vol. Y, C. W. N. at p. xlx. 

The case is known as the Sporting Luck ” case, 
the Defendant being the owner of that weekly paper. 
In each publication large prizes were offered to 
persons who correctly filled in a number of coupons 
printed in the paper with the names of the first 
three horses in a given race. 

Mr. Justice Channell bad held that the case fell 
within the Intention of the above act, but stated a 
case showing that the Indictment charged Defend- 
ant, that she being the occupier of 10 Bed Lion Court 
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used that} office for the purpose of mcmej being 
received by or on her behalf as the oonsideraiion for 
undertaking to pay thereafter money on e'^ents 
relating to borse racing. 

The main argument for the Defendant was that 
what she did was neither betting nor wagering and 
so was not covered by the Betting Act. 

The Court as above constituted held that the 
transaction in this case came within the express 
words of the statute and effect must be given to it 
even if it were assumed that what the Defendant did 
as argued on her behalf did not amount to betting or 
wagering. The operation of the section was not 
limited te those transactions alone. 

Mr. Joseph Walton^ Q. 0., argued on behalf of 
the Defendant. 

0. W. A. Conviction affirmed. 

COURT OF APPEAL — /n »e Marcus Bbbro. Be- 
fore the Master of the Rolls, Lords Jdstiobs Riqbt 
and Collins. 25 th May 1900. 

Bankruptcy application^ consent hy withdrawal — Cfe- 
ditor securing increased amount — Whether extortion* 

The original debt of the debtor was for £115. 
The creditor obtained judgment thereon in October 
1899 and immediately after died a bankruptcy petition 
in respect thereof. By consent of parties when the 
matter was on for hearing before the Registrar on 
November 14ih it was dismissed upon the debtor 
giving the creditor a fresh acceptance for a larger 
sum, viz.i £130, and agreeing to pay costs of the 
petition as well as of the judgmentf and that was 
done at the initiation taken by the debtor. On this 
new bill the creditor obtained a judgment and on 
the 2nd February 1900 be presented a second peti- 
tion for over £140 the amount of the judgment 
and also the sum that was due for the costs of the 
previous judgment. , . 

The question was whether the creditor in secur- 
ing an increased amount as the inducement for per- 
mitting the former petition to be distnissed had used 
the process of the Court for extortion. Mr. Registrar 
Griffard made a receiving order, arriving at the conclu- 
sion that as a fact extortion bad not been substan- 
tiated. 

The Court of Appeal came to the conplusioi^ that 
the proceedings in the previous bankruptcy application 
were of a bond fide nature ; that being so, it was not 
to be regarded as an extortion simply because a 
larger amount was obtained than could then have 
been recovered in the bankruptcy. In In re 0 (44 
Sol. J. 345), the Registrar had found extortion proved, 
here on the contrary, it was held, not proved. The 
Master of the Rolls cited with approval the view 
In re Atkinson (9 Morr. 193), where it is said 
** the moment the Court saw the petition was made 
a means of extorting money, a Petitioner should not 
be able to get a receiving order, and it did not follow 
that because the solicitation on the first instance came 
from the debtor there could not be extortion since 
tbf creditor in demurring to the request might still 


act in such a way as to piit considerable pr^eure on 
the debtor. ” 

Mr* Herbert Beid^ Q* C., and Mr* Muir Mack$n%i$ 
for the Debtor. 

Mr* Isaacs^ Q, (7*, and Mr, SimmpM for the Bee* 
pondent. 

C. W. A. Appetl dismissed with costs* 


(Tho impurtant ones to bo fully reported horooftor.) 


PRIVY OO0NOIL. 

[Appeal from Her Britannic Majestt^s Court 
FOR Zanzibar.] 


Lord Chancellor. ^ Sbcretart of State for Foreion 


Lord Hobhousb. 
Lord Maonaqhtbn. 
Lor4 Shand. 

LqRD Davby. 

Lord RoSebtson. 
Lord Lindlby. 

. 1900. 

7, 8, and 9, Nov. 


Affairs, Defendant, 

V* 

Charlsworth Pilling k Co., 
and also against Thouas D, 
Charlsworth k Co*, 
Plaintiffs. 


j 


Appeal and oross-appeaL 
Lex loci — English Law — Jurisdiction* 

On the 28fch November 1898, Her Britannic Majesn 
ty’s Court at Zanzibar varied two decrees pronounced 
in 1397 by the Consular Court for Mombasa, In the 
Eagt African Protectorate In two suits brought by 
the two above-named Charlsworth firms. From 
such decision special leave to appeal was granted by 
*Her Majesty in Council to all parties, Secretary of 
State and the Respondents. 

The said decrees appealed from of the two local 
Courts purported to assess the compensation payable by 
the Secretary of State to the *respeotive Plaintiffs in 
the two salts for certain lauds belonging to the Plain- 
tiffs In the Island of Mombasa and oompulaorily acquir- 
ed by the Secretary of State for the construction of a 
railway from Mombasa to Uganda. Those lands lay In 
4 plots called " Shambas. ’’ The first three belonging 
to Plaintiffs Respondents first named, the fourth tE 
Thomas D. Charlsworth and Company. The lait- 
named carried on business in Loudon. While Charli- 
worth Pilling and Company carried on their busineae 
in Zanzibar with a branch at Mombasa. 

On the 27th May 1896 the Land Acquisition Act 
of 1894 came into force in Mombasa. On 2nd Novem- 
ber 1896 Mr. Crawford, Her Majesty's acting Com- 
missioner and Consul-General, Issued a declaration 


under sec. 6 of that Act declaring that the lands 
now In question were needed for public railway pur- 
poses and also issued a notice on the Respondents 
under sec. 9 requiring them to state their Intereete In 
the lands and claims for oorapensatlon. 

* Before aay of these steps were taken in 1895 the 
railway buildings for which ocmpeusatlon is claimed 
had been erected on certain of the said ^^Shambae,” 
by railway engineers employed by Her Majesty’s 
Government and tb^y without authority took poeses- 
sion of the Shambas. 
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On 16th November 1896 and 5tb January 1897 
claims for compensation were sent in by both firms, 
objecting to the Goileotor’s measurement of the said 
^^Sbambas. ” 


The Island of Mombasa forms part of the main- 
land dominions of the Sultan of Z'inzibar and was 
leased by him to Her Majesty with full sovereign 
power to administer on His behalf. 

Her Majesty has also extra-territorial jurisdiction 
under treaty (signed 30th April 1886) with the 
Sultan which at the time of these proceedings was 
regulated by the Zarzlbar Order in Council of 1884 
(November 29tb). 

Sec. 8 of that Order in Council is as follows : — 

Sec, 8 (a) Subject to the other provisions of 

this order, and to any treaties for the time being 
in force relating to Zaiizibar, Her Majesty’s Criminal 
and Civil Jurisdiction in Zarzlbar shall, so (ar as 
circumstances admit, be exercised on the prkioiples 
of, and in conformity with, the enactments fon,the 
time being applicable as hereinafter mentioned of 
the Governor General of India in Council, and of *tbe 
Governor of Bombay in Cf?UMclI, and according 
the course of procedure and practice observed by 
and before the Court in the Presidency of Bombay 
beyond the limits of the ordinary original j’lrisdiotion 
of the High Court of Judicature at Bombay according 
to their respective jurisdiction and authorny, and so 
far as such enactments, procedure and praotiop are 
Inapplicable, shall, so far as cirpumatanoes admit, be 
exercised under and in aroordanoe with the common 
and statute law of England In force at the commence- 
ment of this order. 

( 6 ) Declares certain Indian enactments not 

affecting this question to be applicable to Zanzibar. 

(c) Any other existing or future enactments 

of the Governor-General of India in CounoH, or of 
the Governor of Bombay in Counoil shall also be 
applicable to Zanzibar, but shall not come Into opera- 
tion until such times as may in the case of any of 
such enactments respectively be fixed by the Secre- 
tary of State. 

On the 27th May 1896 pursuant to above, the 
Land Acquisition Act, No. 1 of 1894, came into 
operation in Zanzibar. 

The judgment of Mr. 6 ator, the Judge of the 
Mombasa Court, on the question of which law 
governed the case, the Mahomedan law as urged 
for the Secretary of State or the maxim of English 
law quid quid plantater tolo solo cedit as urged for 
the Respondents, was as follows 


Besides my duties as a Consular Judge, I sit here 
as one of the Saltan’s Judges, and in that capacity 
have to administer, with the help of native Judges, 
the Sberia or Mahomedan law which is the local law 
hero, and the observance of which has been solemnly 
^aranteed to the inhabitants of the country, but 
Mr, Daly contended that I could not make use in 
this ease of any knowledge so acquired, and although 
instance of the rule, that in every 
case foreign law must be proveH as a fact to an 
English Judge, I think he is right. The Defendant 


called two of the Saltan’s Cadis or Judg^* from 
Zanzibar and their evidence is conclusive that in a 
case, such as the present, the landowner cannot claim 
possession of buildings placed upon his land by a 
trespasser but can only oall upon the trespasser to 
remove the buildings and restore the land to its 
original state. They gave their evidenoe well and 
referred to text-books. Mr. Daly cross-examined 
them severely but failed to shake their testimony, 
and although I may not make use of my knowledge 
of the Mahomedan law directly, I think there can 
be no harm in my saying that I in no way disagree 
with them ; whether or not the question would be 
affected by the faot that the Government of the 
country is that of the Sultan, although administered 
by Her Majesty’s Government, if, in my opinion, 
English law had to be applied, I need not oonsider. 
Mr. Daly thought not, but I have grave doubts on 
the point, because although the Defendant is in 
form an Englishman, he is after all but the Agent 
of a Mahomedan Prince to whom unquestionably 
Mahomedan law would apply. 

The evidence of the Cadi’s or Eathl’s referred to, 
contain, inter alia, the following : — 

I have been a Kathl 14 years. 

I studied Mahomedan law under many teachers, 
Mahomed Bub !$eh, the Mufti of Mecca, the chief 
of all the Mecca tutors was my greatest teacher, 
Said Ahamed Dahalar, one of the Mecca teachers, 
Said Baka Shettar, 

My father was a Kathl. 

Q . — If a map builds a house on the land of another 
man against his will, to whom does the building 
belong ? 

A. — The house belongs to the man who built it. 

Q. — What remedy has the owner of the land 
against the builder ? 

A. — The man who has built the house can remove 
it or leave it there as he likes. 

Q, — If the owner of the land came to me as Kathl 
with a complaint that a man bad built on his land 1 

A* — I should ask him to remove it, i.e., the man 
who had built the bouse-— the owner of it. 

Q, — Could the owner of the land claim the house 
and prevent the builder from removing it ? 

A. — This would be impossible ; the ground alone 
belcftig 0 t(rhim, not the house. 

If any damage has been done to the land by build- 
ing and removing the bouse he must make It good. 
If DO damage has been done the owner of the land, 
gets no oompeusatioD. 

' If the house has stood for some time before being 
removed, the owner of the bouse is bound to pay 
rent for it. « 

I can show written law in support of this in the 
Tufa, the great book of the Laws, written long ago— 
400 years — always printed. 

Chapter called Gbrasib, No. 394, Vol. II. Ghrasib 
means to take a man’s property. ” • 

All the judges ought to judge according to this 
book. This is for everywhere, Constantinople, Mecca. 
The dootrines are taken from the Koran and ths 
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Proj^ets and some others beeides. If Christians go 
to the Islam judge they will be judged according 
totblS’law. If be goes to any other judge, be will 
be judged according to tbe law of tbat judge. 

The other Katbi also deposed similarly; be more- 
over referred to a book called Monhaj and said it was 
printed in 1295 as Misvl a place called Bolak, part 
of Cairo, in the time of Ismail Pasha ; in cross- 
examination he said 

If the owner of the land tells the other man not 
to build, and the man still builds, the building will 
still remain the property of the man who built it. 

He will be told to remove it. 

All those who build bouses on others’ land know that 
the land is not their own when he is building on it. 

It is called Rhasib when a man takes another 
man’s property in this way. 

If the landowner seized the house I should tell him* 
to give It back again ; he cannot get it except by 
agreement between tbe parties. 

This book is very old — 650 years ; this book is 
older than Tufa. I don’t quite recollect how old 
Tufa is. I have seen the date. It Is an old Law book. 

There is no new law. The students of law all 
follow the old law. 

There are new books by other^ authors. They 
are all tbe same as this, I could bring them. I have 
not got them here. 

Sherbe wa Fatila Olmoin is one of them. It was 
written not long ago. The author died lately. 

I do not know of an author called Amir Ali. I 
have heard that there is a big book in the High 
Court in Bombay, but I have not seen it. 

This statement of the law was accepted by both 
Courts. 

From the decision pronounced by the learned 
Judge the Charlsworths appealed to tbe Bombay 
High Court. The appeals were rejected by that 
Court for want of jurisdiction. * 

They then appealed to the Zanzibar Court. 

In two respects the latter Court varied tbe decrees 
of the Consular Court. 

(а) By holding that Charlsworth Filling A Co. 

in law were entitled in addition to the value of their 
land taken to the value of the Railway buildings 
which tbe Court estimated at the cost price of 60,140. 
The Consular Court having held that Plaintifi^ Vere 
not as a matter of law entitled to be paid for the 
same. ^ 

( б ) As regards the general value of the land taken, 
by awarding in each case, apart from any question 
of railway buildings, a far larger sum than that 
awarded by the Consular Court. 

The Judge of the Consular Court* decided that 
Mahomedan law applied. The appeal Court held 
that tbe English law applied on tbe ground that 
the principle of extra-territoriality established by 
the Zanzibar Treaty of 1886 Introduced that law into 
Zanzibar. 

Reference during the arguments was made to the 
XVI clause of the said treaty which was as follows 
Subjects of Her Britannic Majesty shall as regards 


their person and property enjoy within the dominions 
of His Highness tbe Sultan of Zanzibar the rights of 
ex ra territoriality, The authorities of His Highness 
the Sultan have no right to interfere in disputes 
between subjects of Her Britannic Majesty amongst 
themselves or between them and members of other 
Christian nations. Such questions whether of a civil 
or criminal nature shall be decided by the competent 
Consular authorities. The trial and also the pun- 
ishment of all offences and crimes of which British 
subjects may be accused within the dominions of 
His Highness tbe Sultan, also tbe hearing and settle- 
ment of all civil questions, claims, or disputes in 
which they are the Defendants, is expressly reserved 
to the British Consular authorities and Courts, and 
removed from the jurisdiction of Ills Highness the 
SuHan. 

V Should disputes arjse between a subject of His 
Higltness the Sultan or other non Christian power 
not represented by Consuls at Zanzibar, and a sub- 
ject of Her Britannic Majesty in which tbe British 
sdbjeot I 9 tbe Plaintiff or the complainant, the 
tnatter shall be brought before and decided by tbe 
highest authority of the Sultan, or some person 
specially delegated by him for this purpose. The 
proceedings and final decision in such a case shall 
not, however, be considered legal unless notice has 
been given, and an opportunity afforded for the 
British Consul or his substitute to attend at the 
helring and final decision.” 

And. secs. 8 and 21 of tbe said Orders on CoudcDi 
•sec. 21 was as follows : — 

** Subject to the other provisions of this Orderi 
the Code of Civil Procedure, ’‘The Bombay Civil 
Courts Act 1869,” “The Indian Succession Act,’* 
and tbe other enactments relating to tbe administra- 
tion of civil justice and to bankruptcy for the time 
applicable to Zanzibar, shall have effect as if Zanzi- 
bar were a zllla or district iu tbe Presldenoy of 
Bomfiay ; tbe Consul-General shall be deemed to be 
the District Judge of the district, and his Court the 
District Court or Principal Civil Court of Original 
Jurisdlotion in the District, and tbe Court authorised 
to hear appeals from the decisions of the District 
Court ; and the powers, both of the Governor General 
in Council and the Local Government, under those 
enanotments, shall be exercisable by the Secretary of 
State, or with bis previous or subsequent assent by 
the Governor-General of India In Council ” 

For tbe Secretary of State it was contended that 
as a matter of law tbe Respondents were not entitled 
to be paid for the Railway buildings and that the 
compensation was properly assessed by the Consular 
Court ; also tbat^as regards that question the evidence 
did not warrant the Court for Zanzibar varying the 
judgment o( the Con^lar Court. That tbe rights 
of the parties must be governed by the Uno loci rei 
iitoB that tbe 16th, 18th and 20 th articles of the 
treaty did not impair that rule. That even if English 
law applied, Plaintiffs would nob be entitled under 
the clrcumstano^ to compensation for the value 0! 
those buildings, 
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For the Respondent It wm contended that the 
Mahomedsn law did not apply, and even If it did, It 
would not help the Secretary of State’s case. They 
disputed the decree of the 2^uz^bar Court as to the 
area and value of the landa and of the buildings 
and they set up the afi&rmatlve claim of 15 per oentr 
for oompulsory acquisition under the Land Acquisi- 
tion Act, 1894, in addition to the amount awarded. 
During the course of the argument the Indian 
authorities referred to by the Respondents were the 
Hedaya as a leading book apd not the Tnfa ; Qrady at 
p. 639 or Hamilton’s Vol, 3 on Usurpation. Thakore 
Chundw Poramanih v. Mamdhone Bhuttaekarji (6 
Suth. W. R , p. 228 ; 3 Calcutta Law Reports, p. 194), 
Indian Land Acquisition Act (I of 1894), sec. 23. 

Appellant’s counsel were not called on to reply. 

The Atlwnep-Generaif The Solicitor-Generalf* Mr, 
Mayne and Mr, Sutton for the Secretary of State*. 

Mr Haldane^ Q, C., and Mr, Branson for the 
Respondents. ^ 

Judgment rteerred^ 

C, W. A. 


CALCUTTA HIGH COURT. 

[CRIMINAL REVISIONAL JURISDICTION.] 

Rev. No. 805 OF ,1900. 

Ahebr Alt, J. 

Stevens, J, In the matter of the petition of 

1900. Sheobaban Ojha. 

8, December. 

Orimiml Procedw e Code (Act V of 1898)^ sees. 
^ (h), 250 — Compensation for frivolous and vexitious 
accusation — Infos motion given by a Police constable^ 
Order for compensation passed against police-officer 
lodging information, , 

This was a rule granted by Pratt and Brett, JJ., 
on the 16th of October 1900, against an order of 
the Joint* Magistrate, in charge of the Giridih Sub- 
division of District Hasaribagh, dated the let of 
September 1900. 

The facts of the case were shortly as follows : — 

The Petitioner, Shiobaran Ojha, a Police constable 
of the Kbarakdih outpost, in the Sub-division of 
Giridih, gave information to the outpost that one 
Nunmonia Doshad of Kharakdib had in his posses- 
sion four counterfeit coins (Rupees) which were found 
by the Petitioner on the 14tb August 1900. The 
Sub-Inspector took up the enquiry, arrested Nun- 
monla and sent him up for trial under sec 243, 1. P. 
Code, The Joint-Magistrate of Giridih tried the 
accused Nunmonia and ultimately discharged kim 
under sec. 263, Cr. P. Code, and recorded an order 
'** enter mistake of fact, sec. 243, I. P. Code.” The 
Magistrate found “ that the constable either from 
leellngsof enmity towards the accused or more 
^obabiy ^oause he wanted to %hew what a smart 
detective he was deliberately resolved to run a oase 


tVoi. 

against the accused^ though he must have kpbwn 
that the accused had acted in a perfectly Hmd 0e 
way.” He observed in his judgment as follows 
** There is just a modicum of truth In the case ^ to 
prevent it being classified as false; but it is 
obviously both frivolous and vexatious. It is only 
right that the accused should be recompensed for 
the trouble and expense to which he has been put 
in defending this case ; and I therefore OjSll Upon 
the complainant constable who has no bilSiness to 
prostitute his position as a constable by bringing 
a case of this nature to shew cause why he should 
not pay Rs. 60 as compensation to the accused 
under sec. 260, Or. P. Code,” 

The Petitioner constable in shewing cause said 
that he acted bond fide in the discharge-of his duties. 
But the Joint-Magistrate on the 1st of September 
1900 made his previous order absolute and directed 
the constable Sheobaran to pay Rs. 60 to Nun- 
monia as compensation under sec. 260, Cr. P. Code, 

Against this order the Petitioner moved the High 
Court and obtained the present rule to shew cause 
why the order for compensation should not be set 
aside on the ground that the Petitioner was a police- 
officer acting in the discharge of his duties and not 
a private prosecutor and that sec. 260, Cr. P. C., 
did not apply. 

Held — That sec. 250 of the Code of Criminal 
Procedure does not apply to a case instituted on 
imformation given by a police-officer. 

Eamjeevan v, Hurgacharan (L L. R, 21 Cal, 979) 
followed. 

Rule made absolute, 

H. P. C. 

[OBDINARX ORIGINAL OIVIL JURISDIOTION.] 

Suit No. 237 of 1900. 

Harington, j. I Amrita Lall Chowdhrt 

1900. \ V, 

4, December. J Charles Jambon and another. 

Practice— Order f peremptory t to file written state* 

menff non-compliance with — Transfer of Small Cause 
Co^rt iuit to he heard with High Court suit-^Dismissal 
of High Court suit fornon-prosecution — Retransfer 
Small Cause Court suit, power to. 

This was an application on behalf of the Defend- 
ants for an order that the suit may be dismissed 
with costs for want of prosecution and that the 
suit instituted by them in the Small Cause Court, 
which had b^eu transferred to this Court to be heard 
along with this suit, may be retransferred to the 
Small Cause Court. The facts are shortly these. 
In January 1900 Jambon & Go. Instituted a suit In 
the Small Cause Court against the present Plain- 
tiff and one Mot! Lai Maker jee for the recovery of 
a sum of Rs. 750 due by them in respect of certain 
mica transactions. In March 1900 the FlalnUfl 
Instituted this suit in this Court, alleging that the 
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balance in respect of the said mica transactions stood 
in bis favour and amounted to a sum exceeding the 
jurisdiction of the Small Cause Court. By an order 
of thls^ Court, dated the Dob April 1900, the Small 
Cause Court suit was transferred to this Court to be 
heard together with the present suit. On the 2Bth 
J une the Plaintiff was ordered to file his affidavit 
of documents within three weeks from date of the 
order* This he failed to do and on the 20th August 
the Defendants obtained a peremptory order against 
the Plaintjff directing him to file bis affidavit of 
documents on or before the 3rd September and 
ordering that in default bis suit should be dismissed 
with ooB^s* The Plaintiff failed to comply with 
this order, and on the 12th September the Defend- 
ants made this application before Pratt, J., the 
Vacation Judge, who adjourned the matter till after 
the holidays. The application now came on for 
bearing. 

Mr. Zorah for the Defendants The order of the 
20th August not having been complied with, this 
suit ipio facto stood dismissed on the 3rd of Sep- 
tember last. My application Is really for a declara- 
tion that the suit is dismissed ; the Cdurt cannot go 
behind that order. 

If this suit stands dismissed the Small Cause 
Court suit should be retransferred to that Court. 
The order for transfer says that it Is to be heard 
with this suit. That cannot be done if this suit is 
dismissed. * 

Harinoton, j. — W hat power have I to retransfer 
the suit. 

Mr, Zorah. — Sec. 25, Civ. P, C., and ol. 13 of the 
Charter, which relate to the transfer of suits, do 
not say anything about retransfer, but the Court 
has power to vacate its own order if the purpose for 
which it was made subsequently fails. The purpose 
of the order having failed, the order of transfer 
should be vacated, and the Small Cause Court suit 
would automatically go back to that Court. It 
would be of no benefit either to the Plaintiff or 
the Defendants that costs should be Incurred on 
the High Court scale in a suit for Rs. 760 and 
odd. • 

Mr. Eohinton — I have got my affidavit of docu- 
ments ready and ask to be allowed to file It at oiYoe. 
According to the practice of this Court the suit 
was not dismissed by the order of the 20th August,, 
but a further order has to be made. That is why 
the Defendant had to make this application. This 
is a matter entirely In the discretion of the Court, 
but the order should only be made in the last resort 
and where a party is contumacious. I have an 
affidavit explaining why the orders of this Court 
were not complied with. He then cited Twycroft v. 
Grant [W. X. (1876), p. 201, 229]. 

Mr. J. N* Banerjce for Moti Lai Mukerjee* 

iirefd-*Tbat the Court has no power to go behind 
the order of the 20ih August and the suit must be 
ditmissed. 


That this Court has no power to retransfer the 
Small Cause Court suit to be tried by that Court. 

Bahu Aihuioih Dr, Attorney for the Plaintiff. 

Mgmt. Dignam S Co., Attorneys for the Defend- 
ants. 

Da&tt Kumar Krisna Butt for Motl Lai Mukerjee. 

S. R. D. 

[OnriL APPELLATE JUBISDIOTION.] 
Appbal from Original Dborrb 
No. 164 OP 1899. 

Rajah Pbart Mobun Mukherjee, 
Banbrjee, j. Defendant, Appellant, 

•Bret;?:, J. , «. 

1900. Norbndra Krishna Mukho- 

28, Noregiber. padhya and others, Plaintiffs, 
Respondents. 

Suit for recovery of momy anf«;anrs(/->-Debutter 
tifate, repreuntation of — Relief — Personal and against 
debutter ettafe — Limitation — Loan or donation^-- 
Order declaring liability of estate and directing ao- 
counts to be taken, whether appealable-^Appellate 
Court, power of, to allow amendment of plaint — Civil 
Procedure Code (Act XIV of 1882), secs 2, 53, 682 — 
Limitation Act (XV of 1877), Sck. II, Afts. 36, 120, 

This was an appear preferred on the 17th of April 
1§99, against the decree of Babu Mohlm Chandra 
Ohose, Subordinate Judge, third Court, Hughly, 
dated the 17th of February 1899. 

This appeal arose out of a suit brought by the 
Plaintiffs- Respondents to recover a certain sum of 
money against a debutter estate or in the alternative 
against the Defendant, Raja Peary Mohun Mukherjee, 
or any of the other Defendants whom the Court 
•might consider liable for the sam^. 

Under a Will of tbe late J<{?a Mohuti 

Mokherji, dated the 28th Bhadro 1247, B. S, certain 
properties were made delutter or trust properties and 
Babu Joy Kissen Mukherji was the first shehah or 
trustee respecting such properties. After the death 
of Babu Joy Eisseu Mukherji, Babu Naba Kissen 
Mukherji became the shebait and on the death of 
Babu Naba Kissen, which took place on the 27th 
Bbadro 1297, B. S., the duties of the office of trustee 
devolved upon Babu Bejoy Krishna Mukherjee. 
During the incumbency of the last- mentioned shebait 
or trustee Raja Peary Mohun Mukherjee, c s.r., inter- 
fered with his possession and management of the pro- 
perties and litigations, civil and criminal, followed. 
The Raja tried fo ignore the debutter character of 
the properties, and Babu Be joy Krishna had to in- 
stitute a suite for the Establishment of his shebaiti 
right and the debutter character of the properties, 
Babu Bejoy Krishna succeeded In this case but pend- 
ing the final decision of it died on the 29th January 
1894. It was alleged«{n the plaint that owing to the 
acts of the Raja, Babu Bejoy Krishna could not 
realize the whole rent from tenants of the mehals, 
but could with difficulty realize only a small portion 
of It ; that he had to lay out large sums of money 
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from bis own pooket for the performance of the acts 
enjoined bj the Will creating the trust estate) for 
the preservation and maintenance of such property 
and for wresting it from the grasp of a wrong-doer 
who claimed it as his secular property and on such 
allegations the sons of Babu Bejoy Krishna brought 
this suit for the recovery of the money advanced 
by them and their father from their own pockets for 
the purposes alluded to above, from the debutfer 
properties. 

The Defendant, Raja Peary Mohun Mukherjee, 
alone contested the suit and his defence in the case 
was that the Plaintiffs had no cause of action ; that 
the suit was bad on the ground of misjoinder of 
parties and causes of action ; that it was barred 
under secs. 12, 13, and 43 of the Civil Procedure 
Code and by the law of limitation that the allega- 
tions in the plaint as to the wrongful actu of the 
Defendants were untrue ; that the Defendant was not 
in any way either In law or In equity liable for the 
claim, and that the dehutter estate was not liable 
for the claim. 

The Plaintiffs made all the male descendants of 
Babu Jaga Mohun’s family Defendants in the suit, 
as they could not ascertain who would be the next 
thebait^ and they wanted the suit to be decided in 
their presence. The suit was brought withiw six 
years from the date of Bejoy Krishna’s death. Tue 
Court below disallowed the objection of the Defend- 
ant in bar, and held that the Defendant, Raja Peary' 
Mohun Mukherjee, was personally liable for the 
claims so far as he had realized money belonging to 
the debu te*' es^a^e, and it further held that for the 
remainder of the claim the dthuiter estate was liable ; 
and having come to that conclusion it made a preli- 
minary decree and appointed a commissioner and 
directed certain accounts to be taken. 

Against that order of the lower Court the present 
appeal was preferred by the Defendant, Raja Peary 
Mohun Mukherjee, and on his behalf it was contend- 
ed, p 8tf that the suit must fall so far as it sought 
relief against the dfbutter estate by reason of no 
one having been made a par/y Defendant as repre- 
senting that estate ; mondly^ that the suit so far 
as it claimed reliefs against the Defendant, Rajah 
Peary Mohun Mukherjee, was not maintainable, as 
the Plaintiffs, who were only creditors of the 
dthuUer estate, were not entitled to advance any 
claim against any debtors of the estate ; thirdly ^ 
that the claim was barred by limitation ; and, 
fourthly^ that the Plaintiffs, as the heirs and legal 
representatives of Bf>joy Krishna Mukherjee, were 
not entitled to recover the money alleged to have 
been advanced by Bejoy Kvlshna to « the dehuker 
estate, as there was evidence to shew that the 
advances were not made as loans to the dthuUer 
estate and were not intend ed to be recovered from 

At the hearing of the appeal a preliminary objec- 
tion was raised on behalf of the Plaintiffs Respond- 
6nt% that no appeal lay as the order appealed against 
was not a decree. 


That the order appealed against was a 
decree within the meaning of the definition of that 
term in sec. 2 of the Code of Civil Procedure and 
that an appeal lay against such an order. 

That the Plaintiffs who claimed to be creditors of 
the debutter estate and sued for recovery of the 
money that was due to them were not entitled to 
claim any relief against the Defendant, R%jah Peary 
Mohun Mukherjee, personally simply on the ground 
of his having realized money belonging to that 
estate. 

That the claim against that Defendant personally 
was barred by limitation under Article 36 of Schedule 
II of the Limitation Act. 

That as regards the claim against the debutter 
'estate time began to run not from the date when 
the advances were made but froqn the date on which 
Bejoy Krishna . Mukherjee died and the period of 
limitation was six years under Article 120 of Schedule 
II of the Limitation Act, and the claim against the 
debutfer estate was not barred by limitation. 

That the absence in the Will of Bejoy Krishna of 
any mention of or reference to any monies being 
due from the dfihutfer estate and the destruction 
of the accounts of Bejoy Krishna in which those ad- 
vances were entered cannot destroy the character 
of those advances and make them donations to the 
es*^ate, and they do nob evince any intention of 
wiping out the debt that was due to the debutter 
estate. «. 

That in the absence of any definite statement by 
the Plaintiffs as to who the ehebait of the debutter 
properties was against whom they asked for a decree 
making the dehutter estate liable or in the absence 
of any prayer in the plaint asking the Court to 
determine for the purpose of the suit who was the 
ehebait and tile person entitled to represent the 
dehutter estate and such determination by the Court 
none of the persons who were made Defendants in 
the case can be said to represent the estate. 

That the order Of the Court below declaring the 
liability of the dehutter estate and directing accounts 
to be taken is bad and must be set aside. 

That the Appellate Court has power, under seo. 
582*re&d with sec. 53 of the Code of Civil Procedure, 
to allow an amendment of the plaint if such amend- 
ment does not alter the character of the suit, and 
to send back the suit for retrial on amended plaints. 
Gagan Chand Kundoo v. The La^d Mortgage Bank 
0 ^ India (I. L. R. 9 Cal. 695), Dhani Ram Shaha 
V. Bhagirath Shaha (L L. R, 22 Cal. 692) and 
Sheehamma w. Chennappa (I. L. R. 20 Mad. 467) 
referred to, 

Mr, mu (with him Babue Dwarka Nath Chucker- 
barty, Mrhendra Nath Roy, Surendra Nath Roy, 
Tarit Mohun Dae, Syama Praeanna Mozumdar and 
Manmatha Nath Mukherjee) for the Appellant. 

Bahue Saroda Charan Mitter and Amulya Ohurn 
Banetjee for the Respondents. 

Appeal allowed : 

Freeh trial ordered, 

H. P, C. 
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It is ANNOUNCED THAT THE NEXT EXAMINATION OP 

candidates for admission as Attorneys will commence 
on Monday the 4th day of February next. 


' Three well-known London solicitors are said 
to be under arrest on charges of fraud. The most 
lamentable case, perhaps, is Mr. Lake’s. He has 
served as President of the Incorporated Law Society^ 
and as Chairman of the Discipline Committee, and 
has been for many years one of the mpst active and 
respected members of the Council. 


The Judges from their better experience on the 
Bench are loath to make long Wills. Lord RuBseH’s 
Will, by which he dispos^ of property worth 
£150,000, is said to be rem^irkable for its brevity, 
while Lord Mansfield, who had more wealth to 
di^[K)8e of than any Chief Justice that has ever b^en, 
disposed of it all very economically on a half-sheet of 
note-paper. But, perhaps, none has yet surpassed* 
Sir James Fits James Stephen, whose last testa- 
mentary wishes mre expressed in the simple words 
give all my pr^rty to my wife whom I appoint 
sole executor/^ 


, Lord Russell bequeathed all hIs property, 
and personal,” to his wife. It is somewhat 
onrions that after such a clear and concise expression 
4 wishes he should have thought fit to annex 
a schjsdttle of hie properties to his Will and then 
0|Bkttte4 ^ Bip' it. nut such informality could not 
inialidate thrill Id which his intentions were so 


Lord Mansfield though writing his Will ok 
half a sheet of note-paper yet contrived to pen a 
longer document than most people would write in 
pch a limited space. His economy of space stands 
in sad contrast to his extravagance of language* 
•Kaying provided for specific legacies to his more 
intimate friends, he gave the rest of his possessions 
to Ijis nephew in such superfluous terms ; “Those 
who are dearest and nearest to me best know how 
to manage and improve, and ultimately, in their 
tiQ'n, to divide and sub-divide the good things of 
this world which I commit to their care, according 
to events and contingencies which it is impossible 
for me to foresee or trace through all the mazy 
labyrinths of time and chance.” It was common 
in those days to indulge both in extravagance of 

language and of feelings in testamentary documents. 

- 

The following instance given by thb law Journal 
is. nothing out of the common. “ In making a very 
simple gift to his ‘most virtuous, faithful, and 
dearly loved wife,^ the Earl of Dorset took occasion 
to remark that he did not intend it to be regarded as 
‘any recompense of her rare and reverent virtues, 
of charity, modesty, fidelity, fiumility, secrecy and 
wisdom,’ which ho ‘honoured, loved, and esteemed 
above all the transitory wealth and treasure of this 
•world, •and which therefore by no price of earthly 
riches could he valued, recompensed, or requited, 
but he desired it to be accepted as * a true token 
and testimony of his unspeakable love, affection, 
estimation and reverence.’ ” 


Lord St. Leonards le the only WBLii-KKOWN 
Judge whose Will has been the subject of litigation. 
His testamentary wishes occasioned a probate suit^ 
not because he was not careful in framing bis Will, 
but because he omitted to take proper preoautions 
for its safe custody. 


(EttflUfik ^ote0. 

QUEEN’S BENCH DIVISION.-In thb mattbb 
of i’ouB Solicitors. Lydalls, father and sons v, 
Mark Jameson Letcher. Before the Lord Chief 
Justice and Ma. Justice Kennedy. 2l8t Novem- 
ber 1900. 

SoltcitoTB^ Undisclosed practice of receiving a tkare 
of profit in k^al j^oceedings. 
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The applicant was a Barrister, named Stephens, 
who in his affidavit charged various misconduct on 
the part of J. H. Lydall, father and his two sons, 
partners in his firm, and also against Mark Jameson 
Letcher, all London solicitors. The committee of 
the Incorporated Law Society found that the senior 
Lydall for many years past, and the two sons since 
1894, had introduced the Respondent Letcher and 
other solicitors, to act for parties in administration 
actions whose interests conflicted with those of the 
parties for whom the Lydalls were acting. And 
in all such cases the Respondents received from the 
solicitors introduced by them, agency on, or a share 
of their profit costs without disclosing that fact; 
and the committee found that the Respondents 
were guilty of professional misconduct within^ the 
meaning of the Solicitors Act, 1888. * 

In their considered judgment the Court held ^hat 
such conduct was fraught with risk to the w^elfare of 
clients and wrong in principle and injurious to the 
proper administration of justice, 'riie committee hod 
found that the Respondents in carrying on this prac- 
tice of undisclosed profit-making with solicitors who 
represented conflicting interests have been guilty of 
professional misconduct. The Court agreed with that 
and emphatically endorsed the grave censure which 
that finding involved. 

As this was the first time the Court had tb'con- 
sidor this particular kind of professional misconduct, 
the Court in its order leaned towards clemency, but if 
after this public condemnation and warning such 
misconduct should again come before the Court, the 
principal ground for mitigation will have disappeared. 

The order was that the senior Lydall should be 
suspended for three months, and ho and the others, 
all of them, should pay the costs of the Incorporated 
Law Society but not of Mr. Stephens because the 
graver charges he had formulated in his affidavit 
he was unable to maintain. 

. Sir EdwaH Clarice, Q. C., J/?\ Pkkford, Q, (7., 
and Mr, Jones for the Respondents. 

Mr, Trevor for the Society. 

C. W. A. 

j;otcs of €asc0. 

. (The important ones to ho reported hereafter.) 


PRIVY COUNCIL. 


[Appeal prom Oudh. 

Lord Hobhousb. 

Lord Macnaghtbn. I tt t • 

LordKobbutson. Hasan Jafap 

Sir R. Couch. ^ 

MaHAMM^ 

10, November. 


Hasan Jafar and another, 

V, ( 

Mohammad Askari. 


Privy Counal, order of, application to vary — Point 
not raised dunng hearing — Mistake,^ 

In this appeal their Lordships in their judgment,' 


dated 18th May 1899 (4 C. W. N. 65 at p. 70 or 
L. R. 26 I. A. 229 at p. 235), declared as follows : — 
And it should be declared that in the events 
which happened Karam Ali became and was as to one- 
fourth of the estates comprised in the sanad granted 
to him trustee for Sadek Husain and that the Ap- 
pellants, as rc])resentatives of Sadek Husain, are now . 
entitled to recover one-fourth of those estates.” 

Upon these Appellants attempting to execute this 
decree as regards the 13 villages comprised in the- 
talukdari estate of which Kamm Ali was the talukdar, 
the Respondent objected as to two out of the 13 
villages on the ground that they were, not included 
in the sanad but acquired subsequently at regular 
settlement by Karam Ali. The Courts in India 
rejected Appellants’ application quoad these two 
villages on the ground that the decree of the Privy 
Council only awarded one-fourth of the villages in- 
cluded in the decree. * 

The matter now came on upon a petition praying 
Her Majesty in Council to vary that order so that the- 
Petitioners may not bo deprived of their interest in 
the two villages which were an integral part of Karam 
Ali’s talqkdari estate. 

Mr. Cohen, Q, C.- My Lords, in this case I appear 
with my learned friend Mr. Arathoon for the Peti- 
tioners. It is an application praying that an order 
in Council made upon the 29th May may be varied. 

Lord Maonaohtbn. — Were you for the Appellants 
in the case on the former occasion ? 

Mr. 6Wicw.— Yes. 

Lord Macnaghten.™ Nothing was said about the 
two villages at the time. 

Mr. Cohen. —There were no distinctions drawn 
between the two villages. 

Lord Macnacsihten. — The particular circumstances 
in which they were situated were not called to- our 
attention. 

Mr. Cohen . — Not at all. 

Lord Hobhouse.— I suppose you were perfectly 
ignorant of the point now raised, as we were^ • 

Mr. Cohen. — Yes, 

Lord Horhouhe. — We were all ignorant. 

Mr. Cohen. — Yes, the Respondent’s case drew- no 


standing or falling by tlie establishment of a trust. * 
Mr. CoAen.—That is exactly so.i§Jf we had object* 
ed that the sanad did not comprise those two villages 
1 should have mentioned it. ' ■ ' 

Lord Macnaghten.— It does appear from the 
papers, but it certainly was not called direotiy to 
our attention. I do not think any thing was sefd' 
about it. , . ■ . ’ 

Mr. Cohen. — No, nor was it at all material. ' 

Lord Macnaghtbn.— T do not know. I think it' 
was material. ' - ^ 

8ir R. Couch.— It seems to have been assumed 
that the sanad included all that was settled;. . ‘ 
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Lord Hobhoubb. — The non-mention of it creates 
the present difficulty. 

^ Str R. Couch.— I do not see any thing in the pro 
ce^dings to show what villages were actually included 
in the settlement? How does it appear? It seems 
to have been rather assumed that the sanad showed 
■ what was settled. 

Mr, Cohen. — I think 1 can sliow your Lordships 
that that is not so. 

Sir R. Couch. — L ook* at the plaint, p. 2, 6th para- 
graph. 

Mr. Cohen. — The plaint enumerates the 13 villages. 

Sir R. Couch. — N o, the plaint has got a list of 
villages. 

Mr. Cohen. — The plaint does not mention 
sanad at all. 

Sir R. Couch. — I t gives a list of the villages claimed. 

]^9RD MACNAGHTBN.-™Thc wliolo of tlio argument 
turns on the effect of the sanad. 

Mr. Cohen. — No. 

Lord Maonaghten. — The argument before us did. 

Mr. Cohen. — I think your Lordships will find not; 
nor did the judgment which turned really on the 
settlement which was made. * 

Sir R. Couch. —It is true the argument turned on 
the settlement, but it was assumed that the sanad 
showed what was settled. The sanad was the docu- 
ment to be looked at, to see what was actually settled. 

,Mr. Cohen. — Tf your Lordships wdU allow me to 
state the facts I can state them in a fe\v words. 

• Lord .Macnaoiiten. — The claim as presented to us 
on the one side, was that the sanad conferred an 
absolute title upon the person to whom the (Govern- 
ment granted the land ; on the other hand that there 
was a trust for the representative. 

Mr. Cohen. — Would your ijordships •kindly look at 
the statement of defence jaigo 11, paragraph 18. 

Lord Hobhoubb.— That is your lodged case. 

Mr. Cohen. — Yes, at the bottom of page 10. “That 
Hakim Kararn Ali, after the meeting during the 
summary settlement, applied for tlio settlement of 
the whole taluka in his name offering however to 
give Plaintiff and Ali Mehdi their shares when they 
came back, and paid what was due to him.” • 

Sir R. Couch. — This is the Defendant’s written 
statement. * 

Mr. Cohen. — Yes. “That the settlement of the 
whole taluka ym ultimately on 8th November 1859 
made unconditionally and absolutely with Hakim 
’ Karam Ali in distinct repudiation of the claims of 
Plaintiff and Ali Mehdi. That the^ Covernment 
granted a talukdari sanad to Hakim Karam Ali in 
respect of the estate under dispute except the villages 
Pyaripur, Sarayan and Daulutpur.” 

Lord Macnaghten.— T hat is so. 

Sir R. Couch.— I t was not gone into. 

' Mr. Cohen. — No, but then it goes on to say “ that 
Hakim Karam Ali sued for and obtained settlement 
‘ decrees for villages Pyaripur, Sarayan and Daulutpur.” 

That falls within the Srd section of the Act of 1869. 


Lord Maonaghtbn.— O ur attention was not called 
to this certainly. 

Mr. CoAm.— No, because we say there was a settle- 
jment made. 

Lord Macnaghten.—I do not think the settlement 
decrees were in evidence at all. 

Mr. Cohen. — The sanad was in evidence on the 
record I think. 

Mr. — No, the sanad was not in the 

record. 

Mr Cohen. — The settlement decrees were in the 
record ; that is at p. 20 “settlement of village 
Zaidpur.” 

Loud Hobhoubb. — It is the summary settlement at 
the • page 20. It is in the regular settlement that I 
uudenstand the claim was made for the two additional 
vilkiges. 

Mr. Coiien. — That is so. The regular settlement 
is not in evidence, the fact is, it was assumed through- 
Qiit that the fate of tlie 13 villages depended entirely 
upon the question whether or not they were held in 
trust as regards one-fourth for the Plaintiff. 

Loud Macnagiiten. — Of course there were many 
other points argued below, but nothing but that was 
argued hero. 

J/?\ Cohen.— '[i your Lordships look at the judg- 
moiR or in the Hespoudeiit’s case there is no distinc- 
tion drawn at all. 

• LordTMacnaghtbn. — That is so. 

Mr. Cohen. — Kindly look at the judgment on 
p. 149. It is the judgment of the District »ludge ; I 
think this judgment makes it quite clear; reads 
from “ the property which is the subject ” to the words 
“sec. 3 of Act 1 of 1869, became part of this taluka. 

I should like to direct attention to that section, read's 
the section. It is stated licre “ more landed property ” 
•that Rieans these two villages, “was decreed to 
Hakim. Karam Ali at the first regular settlement 
of the Province of Oudh and that property under 
sec. 3, Act 1 of 1809, became part of his taluka,” 

So that under the Act of 1869 these two villages 
became part of the taluka, and the only qiiestiofa 
that was argued was whc4;her the whole taluka was 
not held in trust as regards onc-fourtli share. In 
the judgment of the Court below they said that the 
,land was afterwards acquired ; your Lordships’ judg- 
ment in eflect stated that on the whole their Lord- 
ships were of opinion that the Appellants had made 
out their case as to one-fourth of the estate. That 
really means the whole taluka. It was, however, an 
accident that those words were put in “property 
comprised in the sanad.” The sanad was not in at 
allf it was not part of the record. It was really 
admitted throughout *that the question was not 
whether some of these villages were held in trust, but 
whether the whole of the villages were. Your Lord- 
ships were of opinion that the case was made out 
as to one-fourth •of ‘the estate, I'hat is the taluka 
which under the Act of 1869 comprised these two 
villages. The Judicial Commissioner in the very 
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same oaae says exactly the same thing **Karam All 
died on the 22nd August 1879. At the time of his 
death he was the recorded proprietor of the taluka 
which then consisted of the estates aboyementioned, 
and villages which had been decreed to Karam Ali 
at the first regular settlement/’ 

Lord Maonaghtbn.— We do not know why they 
were decreed to him or on what ground he claimed 
them originally when the suit was instituted. You 
claimed the whole taluka, your case was that the 
man died intestate, and you were entitled to the 
whole taluka. 

ilfr. Cohen . — We claim the whole ; they set up the 
sanad really and say that these villages were granted 
to them and their name only was inserted on the, 
sanad. 

Lord Maonaghtsn. — Your point was that al- 
though their name was inserted he was a trustee. 

Mr, Cohen. — Yes. 

Lord MAONAGHTBN.—And after the sanad y:as 
granted you acquired some other villages. You may 
have acquired them by reason of your position as 
holding the sanad. I do not know. Have you an 
opponent here to-day ? 

Mr. Cohen. — No, I ought to tell your Lordships 
something which is not mentioned in the petition. 

Lord Hobhouse. — Are you asking now for* ieave 
to appeal from this 1 * 

Mr. Cohen. — No. 

Lord Hobhouse. — Because what can we do. 

Mr. Cohen . — I am asking that the order may be 
varied in form. There is authority for saying that 
your Lordships can do that, that you can recommend 
Her Majesty to make another order. I ought to 
state that when this mistake, if I may so call it, 
was discovered, my clients applied to the Indian 
Courts for execution to obtain possession of ithe 13 
villages and the Indian Courts said (and if I may say 
so with great deference I think quite rightly) that 
they could only look at the actual words of the order 
and therefore they dismissed the application. We 
then at once gave notice to the other side that we 
should apply to your Lo*'dshipB. We gave them 
notice in June. They are not, as far as I know, 
here to oppose our application. It was evidently 
a mere slip and nothing else. 

Lord Maonaqhten. — I think it is very likely if 
it had been mentioned at the time, they would have 
admitted that they were governed by the same rule. 
But we have not got them here to-day. 

Mr. Cohen.^ln June we gave notice so that they 
have had ample time. 

Mr. Arai^n.— The petition was served on them 
on the 1st of June. ’ * 

Mr. FAwfcr.— We issued a summons. 

Mr. Cohen . have had an opportunity, we 
served on them the petition. The fact is they know 
^at it was a mere slip. The paint was never raised, 
your Lordships would not have allowed them to 
pmse It. 


Mr. Arathoon.’^Tbe Judicial Commissioner through- 
out speaks of the claim to the whole estate, which 
includes these villages. 

Mr. Cohen.--It is a mere mistake in the form of 
the judgment, arising from the fact that no body at 
the time drew any di6tinction--on the argument I 
mean — between the two villages and the 11 oUier 
villages and they *knew that no distinction could 
really be drawn, as the regular settlement followed 
what had been done previously. If the first eleven 
villages were held in trust so were these two. 

Lord. Maoitaghten.— That may be or may not be 
so, but that is not the way it is stated in their 
defence. They said they sued for and obtained those 
villages. 

Lord Hobhouse.-— There seems to have been a 
contest about it, but really we do not know the 
history of the subsequent regular settlement. 

Lord Maonaghtbn.— I think very likely Thwe 
villages are effected by the same trust. Even if it 
had been mentioned at the time I do not think we 
should have had materials enough for us to dedde 
it, if they contested it. Very likely they would not 
contest *it. 

Mr. CoA«n.— They did not contest it. 

Lord Maonaghtbn.-— B ut it was not raised. 

Mr. Cohen.— Will your Lordships look at the 
Eespondent’s case and see what kind of defence is 
raised. They might have raised it. As your Lord- 
ship notices that appeared from the pleadings. Now 
let us look at the Kespondent’s case for a moment. 
1 think your Lordships will see that 1 am right in 
saying that they admit there was no distinction. 
(Counsel here read from pages 2 and 3 of the 
Eespondent’s case). 

Lord Maonaghtbn.— I do not see any reference 
whatever to it. 

Mr. Cohen.— There is no reference whatever, and 
no distinction drawn at all, not the slightest. I have 
looked through it most carefully. Look at the 
reasons given. 1 pointed out that it was included in 
the plaint. 

Lord Maonaghtbn. — Because he claimed the 
whole of the estate as heir. 

Mr. Cohen.— And then 1 read the statement of 
defence in which it is stated that the sanad did not 
comprise the two villages, but at the regular settle- 
ment. 

. Lord Maonaghtbn.— No, it is not the re^lar 
settlement. It is very likely you are entitle to 
this, but it is an absolutely different equity you lee. 
The equity on which you recovered the property coin- 
prised in the sanad is because the Government Impoeed 
a trust upon it There is a further equity becanee, 
having got this property by reason of the sanad 
grant^ on those conditions, you then obtained Bome 
further property bound by the same t|?nat That Is 
a different equity, ' ' : 1 ' ’ 

Mr. Cohm.— They did not rsise that pc^t 11 all, 
look at the reasons. * ^ , ^ 
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Loed M40NAaHTBE.— What Beema to me is this, 
i^t there would be no materials before us on which 
we could have decided^ unless thej had chosen to 
bring it before us. I do not think you ought to be 
barred from raising the present question^ but I do 
not see how you could raise it in this stage unless 
you could get them to agree. There is some danger 
that mjvdkcUa may be set up: 

Mr. OMwi.— Your Lordships will bo inclined 
perhaps to vary the order, if necessary. It will be 
unjust to allow the judgment to be a bar. 

Loed Maonaqhtbn.— I am inclined to. think it 
would not be, but one wants to be safe. 

Lord Ho6aousB.^It is an ex parte application. 

Mr. Coken. — Yes, we gave notice to the other side.^ 
We served the petition. So they knew all the facts. 
Lord Hobhoubb.— And they have not appeared. 

Mr. Cohen . — They really do not dispute this fact. 
We served the order in June. 

Lord HoBHOUSB.—On the English solicitors. 

Mr, Arathoon.-—YeSy on the solicitors here who 
appeared in the other case. 

Lord Maonaqhtbn.— T hen of course the^ had no 
instructions. * 

Jfr. Cohen . — They had ample time. 

Mr. Arathoon . — The petition was served on the 
Ist June and we have given them every opportunity 
^ to communicate. They say they have, no instruc- 
tions to appeal. 

Mr, Cohen.-^We from time to thne gave them 
notice, that this was to have come on at the last 
sittings. 

Lord Hobhousb.— Do you mean they returned 
you no answer, took no notice of the service of the 
petition ? 

Mr. Cohen . — They say they have no instructions. 
Lord Hobhousb.— There is no affidavit I suppose. ' 
Mr. CloAen.— No, they state they have no instruc- 
tions to appear. 

Mr, Arathoon . — I am told by Mr, Wheeler that 
they have got a vague letter saying they cannot 
appear*— they will not appear. The clients know of 
it in India. 

Mr, Cohen.— They have been served and they say 
they will not appear. 

' Mr. Wheeler. — Yes. 

Jfr. Cohm, — Mr. Wheeler says the answen was 
they will not appear. The point was never raised 
and was never intended to be raised. 

Lord Maonaqhtbn.— If it had been raised and if 
they had objected, I do not think we should have 
been in a position to deal with those Wo villages at 
I ill Yon might have expressly reserved your right to 
aue lot them. Whether that would be an advantage 
nrnotldonot know. 

! Mr, CoJen.— But they did not raise it. 

Maonaohubn.— You did not raise it. No- 
body paid any attention to it. 

Mr, ,€pibk^NO| I thought it had often been 
rutod thibt your Lordships will not allow either party 


to depart from the assumption on which the whole 
case proceeded. It proceeded on the assumption 
that if he were entitl^ to any of these villA^ he 
was entitled to the thirteen. Your Lordships on 
looking at the pleadings, at the judgment ^ the 
Court below and at the reasons given by the Res- 
pondents cannot help, I confidently submit, coming 
to the conclusion that the whole case proceeded 
upon the assumption that if we were entitled to 
have a share in any of these villages, we were 
entitled to a share of all. That being the case I 
should have thought according to the practice 
uniformly adopted by all Courts, your Lordships 
would not allow another point to be raised now. 
They were all in the taluka. 

Lord Hobhousb.— When you come to execution 
you find that the document on which your whole 
case turtfii does not include these two villages. I 
think it is very likely if I were at liberty to guess 
that the sanad is the foundation of the whole title, 
the two villages would have to share the fate olf 
the eleven. 

Mr. Cohen . — When your Lordships delivered judg- 
ment if I had been wise enough and quick enough to 
have told your Lordships that that does not comprise 
two villages your Lordships would at once have said — 

LbRD Maonaghtkn.— We could at once have appeal- 
ed to the other side and asked what they had to say 
^about it. 

Mr. Cohen.— I think not, your Lordships would 
not have heard the other side, and would not have 
allowed them to say there was any distinction. 

Lord MACNAGHTBN.—There are really two very 
different equities. 

Mr. Colwn . — It was not necessary for us to give 
any evidence on the point. The whole case proce^ed 
in India and here on the assumption that it we were 
entitled to eleven of these villages we were entitled 
to the thirteen. 

Lord Hobhousb. — 1 suspect there must have been a 
further enquiry if you raised the point at the Board. 

Lord Maonaghtbn. — W e are asked to alter a 
judgment. 

Mr. Cohen . — Simply to say that the estate oom- 
prised in the plaint is so and so. 

Lord Maonaghtbn.— We cannot alter it. 

Mr. Cohen, — Yes, tliere are cases showing that if 
there has been a mistake in the form of the judg- 
ment your Lordships can alter it. 

Lord Maonaghtbn. — 1 do not think that there 
is any mistake. 

Mr. Cohen , — 1 should have submitted with defer- 
ence that we were entitled to a judgment for tbb 
villages comprised in the plaint. 

Lord Maonaghtbn.— If you had asked that I 
should have asked what your title was with regard to 
these two villages. 

Mr. (/cAen.-— Jt • is not disputed that we are 
entitled to them, it is only disputed that ail these 
villages were granted absolutely to the Defendants; 
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that was the argument and the sole argument. We 
succeeded upon that and arc therefore entitled to 
our share of the villages. At any rate we are 
entitled to be protected. 

Loud Hoiiiiouhe.— T he whole controversy turned 
on the sanad and the circumstances under v/hich 
the sanad was gratited. 

Mr. Cohen. — No, my Lord. I assure your Lord- 
ships not. If your Lordships will look at the judg- 
ment delivered, you will find you did not mention 
the sanad at all, not as a nifiterial part of the case, 
your Lordships will find it all turriod on what the 
Chief Commissioner signed. 

Loud HoimoUSE.— It is the sanad that gives the 
Talukdar the title by which he resisted your claim. 
The question was whether he got it under eb'crn in- 
stances making him a trustee for you. That was 
the whole controversy dei;ided in your favcujr. Then 
it turned out that tlu're wi'i’e two villages not 
acquired by the sanad, Imt ac(|uired In' a siibsecjiion^t 
claim made at the regular settleuaait. i think it very 
likely that the sanad was at the liottom of the whole 
matter and the two villages must come under the same 
consideration, but it is jiossihlo there were considera- 
tions besides that which induced the ('olleetor to make 
the regular settlement with the Talukdar. 

Mr. Cohen. — In those proceedings it was assuiDied 
that there was no dilieronco between the eleven 
villages and the two villages as regards the legal 
position of the riaintifF and Defendant. That }»oing 
80 would a party he allowed to r<ii.se an entirely new 
point. There is another question looking at the 
issues at p. Gl. 

Loud Macnaoutrn.- I think if this had been 
raised at the time, all we could liave done would be 
to direct some enquiry as to these two villages, with 
perhaps an intimation of opinion, that if the sanad 
was really the cause of their being included in the 
regular settlement, they ^\()uld come under the same 
principle of trust, but 1 cannot c.omieivo that w'e 
could have done anything more than that. 

Mr. Cohen.—l will not trouble your liordships 
long, the issues are at p. Gl. .. 

Lord Maonaohtbn. — There is uo issue about this 
at all. 

Mi\ Cohen. — None. 

Lord Hodiiouse — It would be a veiy hazardous 
thing to go behind the decree. 

Lord Maonaohten. — I do not think we can possibly 
alter the decree. I think if it had been raised at 
the hearing and before the decree was jwonounced, 
it would be a question whether the other side admit- 
ted it or not, and if they did not the utmost w'c covid 
have done would have been to' leave it ojlen to you. 

Mr. Cohen . — An order which your Lordships have 
made iu one or two cases not very dissimilar to this 
case is this ; instead of varying the order to direct 
that the Vlaiutiff may claim these two villages and 
make use of the old record. 

. Lord Maonagiiten. — T here is no information about 


how he got these two villages except that he sued 
for them after a certain date after he got the aanad. 

Loud H()BnouBE.--At the regular settlement a 
separate claim was made and there appears to have 
been litigation about it, and a decree was made in 
favour of the Talukdar. 

J/r. Cohen.— Y qb^ T think your Lordships will 
agree with me on tliU point. The 3rd section speaks 
of property acquired afterwards by a decree. 

Lord MAitNAGiiTJiN. — I think the judgment is quite 
right ill regard to the construction of that. That 
section is lirought to the attention of the Court 
and what they say is “ that section does not provide 
that the villages or lands which may be decreed to 
^ a Talukdar,’’ reading down to the words “vVhen the 
snnimary settlement was made. ” That is all and I 
think that is right. 

Mr. Cohni.- ~\ nm not quarrelling with the judg- 
ment. The '3rd section also says “or which may have 
been or may be decreed to liirn by the Court of an 
oHiccr engaged in making the first regular settlement.” 

Loud Maonaghten. —It dojes not say they are to 
be held on the same trust. 

Mr. Cohen. -' That is true. It was assumed 
throughout that the etleot of the decree was exactly 
similar to the etlect of the sanad ; that decree followed 
the sanad and intended to do so, that was assumed 
throughout. At any rate your Lordships will nOt 
hold it to be a bar against bringing an action for the 
two villages. ' 

Loud Maonaohten. — It certainly was not intended 
that you siionld be barred. 

Mr. If your Lordships say that, that is 

enough. 

Loud Macnagiiten. — We cannot say that you are 
not barred. It certainly was not intended that you 
should bo, because it i s^ally was not raised before us, 
our attention was not calied to it. 

Mr. Cohen.— authorities show that we shall 
not be barred if the question was not raised at all. 

Loud MAfJNAonTEN.—Lord Hobliouse, you agree 
with that, don’t you, that the question was not raised 
at all before us ? 

Loud iloiiiiousE — No it was not, there was not 
a suggestion that such a question existed. 

' Lord Maonagiiten.— N ot on either side. 

Mv. CViCM.— So little did the parties think that 
the case depended on the sanad that the sanad was 
not sent up at all in the record. 

Lord Maonaghten.— Wc know what the eanad was. 

Lord Houiioube. — It was in comrnon form. H 
1 recollect rightly wo asked the same question in 
that as in other suits as to why the sanad was not 
here. Oh, it is in the common form. 

Mr. Cohen. — Youf Lordships are of opinion that 
we ought to institute another suit. 

Lord Maonagiiten. —We cannot advise you. 

Loud HoBiiousB.-r-lb is open to you to sue, , . 

Lord Maonaghten. — It is open to you to sue ; 
this particular question was not -rais^ before- usi 
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ajjd if it had been and disputed on the other side 
there were no materials on which to decide it. Wo 
cannot go further than that. 

Mr, Cohen, — 1 suppose we should have to show 
that the decree — 

Lord Maonaghten. — T hat you obtained this 
additional land by reason of the saiiad. 

. Mr. Cohen. — That is what wo shall have to show. 

Mr. Arathoon. -We can easily show that if wc 
are not barred by limitation. 

Lord Macnaghtun. — T here may be a (juostiou 
whether you are barred by limitation, the point was 
not brouglit to our attention and most ccrtaiiiiy wo 
did not intend to decide it. Perhaps your opponents 
will be reasonable, f don’t know. 

Mr. Cohen. — I should think they will be reason- 
able. 

C. W. A. A}>plicntion vefmcd. 

CALCUTTA HIGH COURT. 

[ORDINARY ORIGINAL CIVIL JURISDICTION. I 

Suit No. 70:i ok IDOO. 

.STANI.Br J. 1 

1900. r 

0, DoOLinbei. J Cjiukdi,;^ Dutt, Defendant. 

Civil Procedure Code {Ad XJV of IdSJ), Chap. 
XXXIX — Leave to defend^ (‘.etevdou of time to apply 

uM' * ^ • ’ 

This was a suit by the PlaintifT ms endorsee for 
value of a promissory note alleged to have been 
executed by the Defendant, instituted under Chap. 
XX XIX of the Civil Procedure (\)do, on the dOth 
August 1900. Summons was issued in the form given 
in Sell. IV, No. 172 of the Code, and the Defendant 
was given ten days from date of ser\’iee to apjamr 
and apply for leave to defend if he intended to defend 
the action. 

Mr. A. Chaudhuri was instructed by the DefemP 
ant to apply for leave to defend on the 20th of 
November 1900, the Defendant alleging that he had 
been served in the beginning of the month of 
October 1900, during the close holidays. ^ 
Courts re-opened on the 19th of Novemlicr and the 
verified petition of the Defendant had been attirmed 
on that day. Counsel stating that having regard 
to the date* when the application wbis being made 
a question of limitation arose, his Lordship directed 
riotlce to issue to the Plaintiff. The application was 
finally heard on the 3rd of December 1^00. 

Mr. R. Mittra^ with him Mr. A. Chaudhuri^ for the 
fiefendant. — The Defendant is a resident of Hooghly, 
jCnd'this Court has held that a person who does not 
reside within the ordinary . original jurisdiction of 
this Conrt: should- get^sufiicient time to appear and 
ask for leave, Groom v. Wihon (I. L. R. 3 Cal, 539). 

Boutifeki J'., that case held, that inasmuch as 
sec. 532, Civ. P. C., provided that the summons was 
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to be in the form given in the schedule, or fc such 
other form as the High Court may from time to 
time prescril>e, power to extend the time is given to 
the High Court by irn pi lent ion. 

Stani.ey, L-Cmu a Judge sitting on the Original, 
Side of tlio Court alter tlic form t 

Mitfra. — Ciuhir see. 3(5 of the Letters Patent a 
siuRio .ludge l»aa the same power as the High Court, 

He also K'lied u])uu Chandra Kant Poy Pogos€ 
(.3 1». li. R. C. H., p. .S3), .h)ncp]i V. Solano (9 B. L. R. 
-Ill), lie also referred to e.ertaiu unroported Ca.se8. 

Mr. J. C. lloo/// ')//’, for I bo I‘laintift‘.-,-Cnder sec. 

•1 of Ibe Limitation Act, tbe Court must take the 
point of limitation, it, cannot be waived. Art. 159 
of that A<*t. ('vpressly provides that, tin* Defendant 
is ta apply for leavt* to defeitd within ten <lays from 
the d;tte of i li(' set vice of sumnioiis, We say that 
tlu!* Def<M^lanl was served in th(‘ fourth week of 
8eptein])er. It, is very doiilufiil as to whether the 
Dehaalajit \\ms not barred even on the 19th of Nov- 
(‘tiil)er wficn the Courts reopened. He referred to 
Ers^nhJtr v. Cjian Moni ACo* (Ixdore Sale, J., 12th 
Mare!) 1-^95, iim'e]>orled) a,nd Madhnb Lull Dnrgur 
V. ^\K>j>(mdra Karain Seyi (1. L. U. 23 Cal. 573). 
The cases referred to by Mr Mittra all refer to 
extension of tim(3 of service, not the extension ofi 
time^o appear after service. Sec. 53‘I gives the 
Def^idaut ti right finder spociiil circumstances to 
set asid; the dee,ree and if lUicc’ssary to stay or set 
tfside e\('(mtion, and tha,t is the f)ropor and the only 
coi)rs(‘ op(‘u to the Dtdendant. 

//. Mitira in n'ply. -S(*e. 5.31, Civ. P. C., supports 
my eoutention If tin* (.-oiirt can set aside the 
decree under K})Ccial eircumswniees, such as exist in 
this ease, it is uu'ndy a ioehniejd objection to say 
that the Coui’t eaiiMot give Icavt' to the D(3fendant 
to defend the action before deci’ee. The Court has 
got to*l )0 satislied that ll»e IdaintilT is entitled to a 
deer<*c and there is an inherent ])ower in the Court 
to order such steps or ])roceediiigs to l)e taken as 
may lead to the administration of justice. 

Stani.ev, .1., delivered a considered judgment, hold- 
ing that the Court had no jiower to extend the time. 
The cases cited go to the e\teut of showing that the 
period of service may 1 k' exieiidcfl under certain 
circuinstance.s and that cxeoutioi] might bo stayed. 
,11 is Lordsliip referred to the cases cited and the 
unreporled eases of Xorendra No.th Pose v. Ilari 
Lai MuJlicb (Suit No. 599 of 1^^9H. O’Kinealy, J., 
22nd Decomher 1898). The proper course was to 
apply to set aside the decree under sec. 534, Civ. P. C. 

S, R. D. * Application dumimd. 

• [ORIGINAL CRIMINAL JURISDICTION.] 

Maklean, (I j. ] Empress > 

1900. t 'p. : 

7, December. | Munguoo Bhoojah. 

E.rammntion (ff t%e prmmer hy the mnmiUing 
Magidrat^ --CommiUing Maghtrate^*right to call^ to 
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give emSence^Criminal Frccedwe Code {Act V of 
1898), eeee. m, m, and S6l 

At tbe close of tbe case for the prosecution the 
Standing Counsel tendered the examination of the 
prisoner by the committing Magistrate, 

Mr, E, P. Chose, counsel for the prisoner, objected 
to such examination being read to the jury. The 
statement made by the prisoner in answer to the 
Magistrate’s question was made in Hindustani and 
I submit that the translation recorded by the Magis- 
trate is not a correct one. Further in this case the 
prisoner’s statement should have been recorded in 
the language in which he gave it, that is in Hindus- 
tani ; for it is quite practicable for the committing 
Magistrate, Mr. Bahim, who is thoroughly con- 
versant with Hindustani to^'record the statement in 
that language. See the remarks of the Full Bench 
in Quern Empress v. Nilmadhub Mitter. ‘Again the 
provisions of sec. 364 have not been complied with, 
for no answer has been given to the first question. 
^‘You have heard the evidence against you.” Lastly, 
in direct contravention of the provisions of sec. 255, 
sub-sec. (1) of the Criminal Procedure Code, there 
is nothing in the record to show that the charge 
was read over and explained to the prisoner before 
he was asked whether he was guilty or had any 
defence to make. 

Maclban, C. J. — If your objection is well founded 
then in every case at every Criminal Sessions* of this 
Court over which I have presided, and over which 
other Judges have presided tbe examination of the 
prisoner before the committing Magistrate has been 
erroneously admitted. 

Mr. Ghose.^lvi this case I submit it was practicable 
for the committing Magistrate to take down the 
prisioner’s statement in the language in which it 
was made, and that under sec. 364 of the Criminal 
Procedure Code this ought to have been done. 

The Standing Counsel {P. O^Kinealy) for the 
Crown. — I have never heard this objection raised 
before ; and both the clerk of the Crown and Mr. 
Hume, who for the last twenty-seven years has been 
the Government Prosecutor in the Police Court, tell 
me that they have never heard it raised before. The 
prisoner was questioned generally on the case by 
the committing Magistrate as provided for by sec. 
342 of the Criminal Procedure Code and under sec. 
287 of that Code I am bound to tender the examina- 
tion of the accused by the committing Magistrate. 
Every provision of sec. 364 has been complied with. 
The language both of this Court and the Police 
Court is English (stopped by the'Court). 

Maclkan, C. J.— I overrule the objection. 

The prisoner’s counsel thdh asked Che Court to 
call Mr. Bahim, the committing Magistrate, and at 
his request the Court allowed that gentleman to be 
called. At the close of hie examination, 

Maclean, C. J. — I have allowed the committing 
Magistrate to be called at the request of the prisoner^ 


counsel, but I wish it to be distinctly understood 
that this is not to be regarded, so far as lam 
personally ctncerned, as a precedent for calling the 
committing Magistrate in other cases. 1 consider 
that such a course would be open to the gravest 
objection. 

The examination of the prisoner before the com- 
mitting Magistrate was then read to the jury. 


[Oivn. APPELLATE jubisdiotionj 


Banebjeb^ J. 
Brett, J. 

1900. 

21, December. 


Gaudna Bibi and others/^ Decree- 
holders, Petitioners, 


Jabanulla Mandul, Applicant^ 
Opposite Party. 

Bengal Temncy Act {VIII of 1885, B. C.), sec. 
153 — Eevisional pow&rs — Jurisdiction — District Judge 
— Additional District Judge. 


This was a Buie obtained against the order of the 
Additional District Judge of Jessore, dated the 30th 
of May 1900, reversing the order of the Munsif of 
that place, dated the 10th of March 1900. 

The facts of the case were shortly as follows ; — 

The decree-holders abovenamed in execution of a 
decree for rent obtained by them against their raiyais, 
Sadon Mandul and another, put up to sale the raiyati^ 
holding and purchased the same themselves on th4 
18th of August 1898. Thereupon the opposite'" 
party abovenafned, an under-raiyae holding under^ 
tbe raiyats, the judgment-debtor, made an application 
under sec. 311, C. P. 0., for setting aside the sale. 
On the 10th of March 1900, the Munsif before 
whom the application was made rejected^ the same 
on the ground that the applicant being merely an 
under raiy at had no locus standi to make the 
application under sec. 311, 0. P. C. Subsequently 
on an application by the said applicant on the Slst 
May 1900 the Additional District Judge of Jessore 
set aside the said order of the Munsif puiporting 
to act under the proviso to sec. 153 of the Bengal 
Tenancy Act, and remanded the case for investigation 
into the merits. Against that order the decree- 
holders moved the High Court and on their behalf 
it was contended that the Additional District Judge 
Lad no jurisdiction to interfere as the proviso to 
sec. 153 of the Bengal Tenancy Act only empowered 
the District Judge to exercise revisional powers and 
the distinction between a District Judge and an 
Additional District Judge was clear from cl. (a) of 
the section. 

Held---The Additional Judge had no jurisdiction 
to interfere with the order of the Munsif aS the bar 
made a distinction between a District Judge and 
an Additional District J udge* 

Bahu Sharat Chemdra Eog ChmdOmy for the 
Petitioners. 

Buk madk oMbBOi 

S. 0. P. 
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(5<« Index.) 


We understand that two important appeals 
from the Punjfib Chief Court are now pending before 
the Judicial Committee of the Privy Council. The 
case of Ahmed Yar Khan and others (the Khakwsini 
family of Mooltau) against the Secretary of Slate 
for India concerns the* Hijiwat caifals fifty miles 
long in the Mtiilsi Tehsil which were made by that 
family at a cost of 9 lakhk of rupees in 18G1. The 
Government denies the proprietary right of the 
Plaintiffs and both Courts have decided in favour of 
Government. In the other case the present Nawab 
of Tank, Dera Ismail Khan District, is the Res- 
pondent and the Appellant his uncle is claiming one* 
moiety of the Tilnk Ilaka. " 


We note that an appeal in forma pmiperis 
{Healey v. New South Wales Banh) from the 
Supreme Court of Victoria was heard before the 
Judicial Committee of the Privy Council on 27th 
November last. It is satisfactory to find that the 
appeal although preferred against concurrent deci- 
sions on foots was determined by their Lordships 
alter an examination of the evidence. The Board was 
uoiiipriaed of five Judges and was presided over by 
Lord Chancellor. The Appellant was character- 
ised as a fraudulent knave who had cheated the Bank 


and it- wax stated that the appCal was an ttudaoioiis 
one yet their Lordships did not dismiss the appeal 
before “looking to the evidence for themselves 
• thejt were cle:irly of opinion that the Appellant 
was nbt to be believed.” After this we may safely 
coixjlude Uiat the practice alluded to by the Board 
with regarded to concurrent findings of fact in the 
case of Moung Thn v. Monug Pan (I C. AV. N. 808) 
is by no means a hard and fast one. 


AVk are UNAHLIS TO TAKE THE VIEW ADOPTED BY 
the Court of Appeal in the case of FraMyn v, 
Chaplin wo report to-day. The precedent set therein 
appears to us to be one fraught with great dis- 
advantages and are likely to lend encouragement to 
actions for breach of pnmiise. Tlio leave to serve 
Uie wril out of tho jurisdiction appears to us to 
have been granted on too slender grounds and may 
be the bHsi.s of similar applications by women 
chosing to harrass men who are away from the 
country and at a great distance, by statements 
unsupported by anything in writing or by any other 
corroborative evidence. 


INTEREST AETEll DKdtEL JN SUITS ON 
MORTUACK. 

As was ])ointed out by us some time ago 
(I C. AV. N. ccxix and cexxvii), the doubt and 
hesitation which had l>ccii f(‘lt by tlie Allaha- 
bad High Court as to the legality of the practice 
of awarding interest to a mortgagee beyond the 
day fixed for payment into Court by the mortgagor 
’of the money due on the moi tgage lias at last been 
set at rest by the decision of their Lordships of the 
Privy Council in Maharajah of Bharatpur v, Hani 
Kanno Dei (5 C. W. N. 137), which we report 
in our present issue. The Piivy Council point out 
ill clear and uriambiguous language that if it be 
held that the effect of sec. 88 of the Transfer of 
Property Act' has bee A to disallow interest to the 
mortgagee beyopd the day fixed for payment into 
Court of the mortgage money, it works a startling 
abridgment of the remedies of mortgagees as pre- 
viously understood, j 'Fheir Lordships lay stress on 
the fact that, with the exception pf the Allahabad 
High Court, it has always been the practice of the 
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Calout)^ and the Madras High Court to allow such 
interest to the mortgagee and that auch practi(Md is 
in conformity with sec. 97 of the Transfer of Pro- 
perty which is in pari materid with sec. 88 of the 
same Act. It is noteworthy, however, that recently 
a Full fiench of the Allahabad High Court rely- 
ing on Mameshar v. Mahomed (2 C. W. N, 633 ; 
25 I. A. 179 ; 26 Cal. 43) may be said to have 
anticipated the present decision of the Privy 
Council (Bahar v, Udit, I. L. H. 21 All. 361).. 
Their Lordships observe in the course of their 
present decision that the Allahabad High Court rested 
a little undue weight on the case of Rame&hwar Koer 
V. Sped Mahomed Mehdi Homin Khan and other's 
(L. R. 25 I. A. 179 ; I. L. R. 26 Cal. 39 ; 2 C. W, N. , 
633) and that the point ''now in issue had* not 
been raised in that case. Be that as it may, [t is 
satisfactory to note that the controversy which 
had been started by the case of Amolak Ram (1. L.«K, 
19 All. 174) is now at an end. , 

We wish we could say the same of another 
point on which apparently the Courts in India 
are divided in opinion, we mean the qaestion 
whether 'the rate of interest subsequent to the* 
date fixed for payment should be at the con- 
tract rate or at what is called a reasonable 
rate. In the case of Ranmhwar Koer v. ^ ^yed 
Mahomed Mehdi llomln Khan and othern (L. R. 25 
I. A. 179; I. L. R. 26 Cal. 39 ; 2 C. W. N. 633) the 
Privy Council upheld the Hjgh Court of Calcutta 
which had altered the rate of interest from 4 per 
cent, as decreed by Court below to the stipulated 
rate of 12 per cent, and made it payable from 
the date of the institution of the suit until realiza- 
tion. Their Lordships observed “ the second ground 
taken for the appeal is that Jhe High Court 
have altered the rate of interest after the date of 
suit from 4 to 12 per cent. The Subordinate Judge 
evidently considered that the case fell within sec, 209 
of the Civil Procedure Code which gives a dis 
oretion to the Court in sucli matters. The High 
Court founded their order on secs, 86 and 88 of 
the Transfer of Property Act, whieli indicate clearly 
enough that the ordinary decree in a suit of this 
kind should direct accounts allowing the rate of 
interest provided by the mortgage up to the date of 
realization, * * * The mortgagor cannot com- 
plain if he is made to pay no more than he con- 
tracted to pay.” These remarks of their Lordships 
were held by the Allahabad High Court in Bakar 
V* I7ditf I. L. R. 21 All. 361, to decide that interest 
must be allowed at the stipulated rate up to the 
date of realization. On the other hand, the Madras 
High Court in the recent cake of Cordmercial Bank 
of India v. Ateendi'ulayya^ I. L. R. 23 Mad, 637, 
have held that by the date of realization the 
rnvy Council could only have meant the date fixed 
JOT into Court as contemplated by sec. 86 

o^the Transfer of Property Act. Sec. 86. no doubt, 
Xloes not expressly provide for the payment of any 


[Vol!V. 

interest subsequent to the date fixed for payment 
into Court but it is doubtful how far that alone 
would justify any departure from such express 
dictum of the Judicial Committee as referred to 
above. Mr. Justice Shephard points out that after 
the day fixed for payment in the case of *a mort- 
gage decree, the rights of parties are merged 
in the decree and that there is no warrant for 
giving subsequent interest at the contract rate. The 
practice in England lends support to Mr. Justice 
Shephard’s view and subsequent interest is there 
only allowed in those cases where such interest is 
secured by express or implied rcnn tract. (iS'ce the 
cases of Popple v. !^ylve»tei\ 22 Ch. D. 98 52 
L. J., Ch 54, and Re Sueyd, 52 L. J., Ch, 724, 
also Fisher on Mortgage, Art. 1555). In view of 
this conflict we earnestly wish that tlie High Courts 
in India may before long have further light from 
the Lords of the Privy Council for their guidance. 

Tnic .Indian Pbnal Code with Notes. By J, 
O^Kinealy^ Ef!q, Nexo Edition,, revued by G. P, 
CasperttZf Ei^fpi 1. C, S. Calcutta ; Messrs, S. K, 
Lahin A Go, 

We welcome a new ‘edition of 0’Kineal.t 
commentaries on the Indian Penal Code. The ere 
of reclaiming this work from oblivion and presenting 
it to the profession in its present form is due 
Mr. Caspersz who has bestowed considerable labour 
on it. Although the larger compilations of Mayne, 
Starling, Agnew and Hamilton are in much more 
common use yet this hook supplies a want which has 
long been fell. The annotations in this work are 
concise and to the point, The arrangement is good 
and the references to case law is exhaustive including 
as it does even the decisions of the Punjab Chief 
Court. The busy practising lawyer will undoubt- 
edly find this handy edition of the Penal Code 
very convenient to consult in every day work. 
Messrs. Lahiri & Co. also deserve to be congratu- 
lated on the very satisfactory get up of the book. 
, — . ^ — ■■■'" — 

English 

COURT OF APPEAL.~FRANKLyN v, Chaplin. 
Before the Master op the Rolls and IjORD Justice 
Collins. 26th November 1900. 

Service of writ out of jurisdiction — Breach of 
promise actibn — Corrobm^ative evidence — Order X/, 
Rule 1 (e) 

In this case which was a breach of promise action 
and the Ilefendaut proprietor of an hotel in 
Griqualand East was away in South Africa, Mt^ Ju^oe 
Day had acceded Plain tift’s request to serve writ Of 
summons on him there. The word . oohtraot^” 
in the above order it was argued, on this i^plieatlOh 
fpr leave to appeal on behalf of the .Defendant 
. . 50 
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should be understood as meaning an enforceable 
^jOontract, while in this case it was not so, because 
beyond her own word regarding the breach she had 
not produced any cdiToborative ^evidence. It was 
contended that her application for service out of 
jurisdiction should fail until she satisfied the Court 
that she had corroborative evidence of which fact 
her affidavit said nothing. 

The Court held that that was not necessary as 
a matter of law, what the Plaintiff had done was 
sufficient to give the Court discretionary power and 
Mr. Justice Day had exercised his discretion and 
no cause was shown for interference. • 

Mr. Foa made this ex parte application for the 
Defendant Henry Chaplin. 

C. W. A. Leave refused. 

COURT OF APPEAL.~-/?i re The Peel Settled 
Estates. Before Lords Justices Smiti^ Williams 
and Romeh. 26th June 1900. 

Pictures and heirlooms^ variation of order concet'ii- 
ing same. 

This ^was an application on behalf of Sir Robert 
Peel to vary the order of the Court of Appeal 
made on the 4th December 1899 permitting the 
ale of certain pictures and heirlooms. The heir- 
oms sold fetched £67,000 whereas it was anticipated 
the time that only about £30,000 would be re- 
pvered, on that value the trustees of the settlement 
odertook to secure a house for Lftdy Peel and 
lieir infeClit son in England and setting apart 
1 annually for Lady Peel. As the sale-proceeds 
vere more than double it was sought on behalf of 
5ir Robert that £1,000 a year should be paid to him 
lersonally. 

The Court refused to accede to tjie application, 
he order Bought to be raised was made ior the 
lenefit of Lady Peel and the infant and the mere 
act that a larger sum was recovered was no ground 
or the desired variation. 

The application was refused with costs which was 
,0 come out of the income of the heirloom fund. 

Sir Edward Clarke^ Q. (7., and Mr. Lincoln Reed 
or the Applicant. ’ , 

Mr. Ellgood for the trustees was not heard. ’ 

C. W. A, Application refused. • 

COURT OF APPEAL. — Shaw v. Tapp and Bam- 
3BIDGE. Before Masted of the Rolls, Lords Justices 
Kiqby and Collins. 31st May 1900. 

Cmpang Inw^ Directors^ liahility— Resolutions of 
of shares--- Measure of damages-— 
Time for ascertaining value. 

The Plaintiffs Shaw and others as also the Defend- 
%nt& Tapp and Bambridge and one Holland were all 
ihsrefaolders in a Company called the St. Helens 
Detdopment Syndicate Limited. Tapp, Bambridge 
md Holland were also directors thereof. The two 
tormet were the first directors. The questions in 


this suit principally arose undei^ cl. 88 of the artidei 
of Association of the Company which authorized the 
directors and their assigns under certain oircumstan* 
ces to exercise the option within two years of the 
incorporation of the Company to have allotted te 
themselves their assigns or nominees ordinary shards 
but not exceeding 15,000 shares within a certain 
time. Five thousand shares were issued to them (Tapp 
and Bambridge) or their nominees in pursuance of 
the above article. Beyond this further shares were 
issued to them or their nominees ia'>i.pursuanoe of 
resolutions of the directors which gave the two last- 
named additional similar options. The Plaintiffs 
claimed payment by Tapp and Bambridge of £43,000. 

Mr, Justice North held that the Defendants were 
* not Jiable for the allotpients under the said cl. 88 ; 
but they were liable for those shares which they had 
secured luuler the directors’ resolutions ; these were 
not jawfully obtained and the directors were liable for 
misfeasance regarding same. 

• The a-pf)eHl of the directors from that decision was 
dismissed by the Court of Appeal. They held that 
the said resolutions of the directions wore ultra vireSf 
and the allotments made in pursuance thereof were 
♦invalid. There had been nothing amounting to a 
ratification by the Company. As regards the pro- 
per njeasuro of dama.ges raised by the cross-appeal, 
the*gencral rule wii^i that a wrong doer ought to be 
charged, with the maximum price which could be 
(Jhtained for the property which ho had wmiigly 
appropriated while the property was in his control, 
hut boon use there was evidence that some shares had 
been sold at a particular price it was not to be 
assumed that all shares could have been similarly 
disposed of. I’ersons standing in a fiduciary position 
should he charged with the highest value j that was 
a 4 «ound principle, but with not more than the real 
’ value,* and the value ought not be ascertained by 
the price obtained on one occasion by the sale of a 
few shares, the surrounding circumstances nflst be 
taken into account. And the true date for ascertain- 
ment of the value of the shares is the date at which 
the party, who was liable for same, obtained them. 

Mr. Eve^ Q. C., Mr. *ImacSj Q. (7., Mr, Lawsots 
Walton, Q. C'., Mr. Griffith and Mr. Craig for the 
Directors. 

, Mr. Eady, Q. U , and Mr.- Gregson for the Plaintiffik 
C. W. A. Appeal dismissed with costs. 

CHANCERY DIVISION.-Evan O’Morb v. Mart 
Hare. Before Mr. Justice Joyce, 14th November 
1900. 

Vendor and Purchase^' Act, 1874— Misdescription O/ 
proper ty — Specific performance with compensation. 

Manser v. Back (6 Hare, 443) approved of and 
followed. 

'I'he applicant asked for a declaration that he was 
entitled to compensation for misdesoription of a lot 
he had bought afan'auction. That lot wto describ- 
ed in the catalogue as lot 6. ** Four similar houses 
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adjoining the last lot.’’ Lot 4 was described as 
“ Four capital private houses, each with hall entrance, 
gardens and outbuildings in the rear.” 

The applicant had gone over the houses described 
in lot 4, but as lot o was described as similar he did 
not view them. Asa matter of fact Jot 5 had not 
the entrance hall nor the water closets lot 4 had. 
After making his purchase and signing the contract 
and making the usual deposit on the 580 the price 
at which he bought, lot 5 applicant discovered 
the diflerenoes betvreen the houses in lot 4 and 
lot and at once asked the Defendant for compen- 
sation ; and that being refused this samuu)ns was 
taken out under the above Act, wherel>y the Court 
was authorized to determine “any claim for compcii- 
sation or any other quesiipjii arising out of or' 
connected with the conti’act.” It was found on 
the evidence that the auctioneer at tlie tittie of 'sale 
pointed out the diflerencc between the two lots,, hut 
the applicant did not hear what tlie auctioneer had 
said regarding same. 

The learned Judge held that the above cited 
decision was a clear authority for the \ondor to he let 
off his contract in such a case as iliis. 11c said that 
case was approved of in Tawplin v. 15 C'h. D. 

217, and appeared to him to be corrcHdly decided. 

He held, therefore, tiiafc applicant cannot^ jiave 
specific performance with compensation. 

The contract was ordered (o bo rescinded*^ Appli- 
cant to have costs of investigation of title including 
examinati(ui of auctioneer. 

Mr, Jolly for the Piaintiff. 

Mr, }Jew€t for the Defendant. 

Summons dismissed : Defendant to inuj his own costs, 
C. W. A. 

CHANOTUY DIVISION.— Kino and Smith v,' 
Frickek. Jlofore Mr Justk^e Farwell. 2501 May 
1900.* 

Fraud of third party— MorUjaijc e^'ceuted wiihoxit 
knowledge of contents^ reliance, on solicitor^ 
hy che(pie — Time of payment. 

The question in this litigation was which of two 
innocent parties must suffer owing to the fraud of a 
third party, a solicitor called Fddrod. The Plaintiff 
Joseph King had employed Eklred for several years 
for the purchase of small tenements for him. Plain- 
tiff used also to deposit money with Kldred and 
receive 10 per cent, itercst thereon. The evidence 
disclosed that Plaintiff trusted Eld red implicitly and 
signed whatever he told liim to 'sign, he was an 
ignorant man. in April 1894 Kldrcd induced Plain- 
tiff to execute an indenture of mortgage of a piece 
of land to Defendant for an advance of .£300 with 
interest at 5 per cent. IJie Defendant paid a cheque 
for that amovmi to EUlred who cashed it that day 
and used the money for his owi^ purposes. 

Plaintiff now claimed a declaration that that in- 
denture was void and should be cancelled and the 


title-deeds delivered up to him. It was also contend- 
ed that the money having been paid by cheque was* 
not good payment and the deed void because obtained 
by fraud. 

The learned Judge refei'ring to Hunter v. Walters 
{7 Ch. 75) held that the deed though voidable on 
the ground of fraud was not a void deed. The 
Plaintiff was aware that he was doing something, 
though no doubt he never intended to mortgage the 
property and taking all the disclosed facts as to 
Pl.vintiff’s previous dealings with Eldred and bis 
absolute coniidence in liim, he must hold the deed 
to he va'lid. Plaintiff was estopped by the same cir- 
cumstsinces as rendered the deed valid from denying 
that Eldred liad authority to receive the money 
(see also sec. 50 of the Conveyancing Act). The 
law made no distinction between hours of the same 
(lay, tlic checiue in this case was cashed the same 
day that the deed was produced to Defendants so 
the payment was a good j)ayment as Defendants were 
trustees. Plaiutitl’ must pay their costs. 

Ml. Hugo Yoking, Q. C., and Mr, J, Edwards for 
the Plaintiff. 

Mr. ilughes.'if C., and Mr. G. Henderson for the 
Trustees. 

C. W. A. Suit dismissed with costs- 

CHANCERY Dl VISION.— J. it J. Cash, LimitbiT 
V. JosERH C./{sii. Before Mr. Justice Kbkbwich| 
25th May 1000. 

Trade nafne^ imitation — Defendant bearing same 
name as Plaintiff — Tendency to deceive. 

The name of the Plaintiff Company was moII 
known in Coventry as manufacturers of ribbons, 
frillings, tapes and other textile goods. In 1895 
the old estahlishcd biibiness of J. and J. Cash was 
turned into a, limited liability company. The De- 
fendant Joseph Cash was one of its directors. The 
company it was agreed were to secure and exclu- 
sively use J. and J. Casli’s woven names and initials 
and their manufactures. In 1898 the Defendant was 
allowed to retire from the -directorate. After an 
uiisuo'jcssful attempt by Defendant to start a similar 
. company under the name and style of Joseph Cash, 
Limited, lie started a private business calling it 
Joseph Cash & Co. 

The present was an action to restrain him from so 
doing and the Plaintiffs sought an injunction until 
the trial of the cause. 'J’he learned Judge granted it 
rtdying on Eeddaway v. Banham (1896, A. C. 199) 
and Sa.dehner v. Apollenaris Co, (1897, 1 Ch. 893), 
No person, he said, must sell his goods as J. and J. 
Cash’s manufactures of frillings, ribbons, Jrc., as that 
name had been well known in Coventry for years in 
connection with such business. The case, he thought, 
was one of gross dishonesty in view of the fact that 
this Defendant was for years a director of the com- 
pany ; because his name was Cash that did not 
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entitle him to aet as he was doing. No body has 
any right to represent his goods as that of another. 
Mr. JEllgood for the Defendant. 

Mr. Warrington^ Q. C., and Mr. Sargant for the 
Plaintiffs. 

Injunction granted. 

C. W. A. 


QUEEN’S BKNCH DIVISION.—Lanoly t;. Bom- 
bay Tea Company, Limited. Before Juhtr’es Gran- 
tham and Channel. 13th June 1900. 

Merchandise Marks Act^ 1887, sec. Aj)ply a 

false trade description,” • 

The cousideratron of this ease under the above 
Act (50 and 51 Viet., c. 28) was under the following 
facts of the case. Some tea was lying packets 
on Defendant’s counter at his sho[), in Clayton Street, 
Newcastle. They had staujped in ink “ the weight 
of this package including the wrapper is \ a 
pound.” On 2nd December 1899 the Plaintiff' Cfilled 
at that shop and demanded two hg-lf pounds of tea 
a salesman took two packets and gave them to 
Plaintiff who paid £2 (Is. for them. On the ins- 
pector of weigh fs and measures measuring the con- 
ents of the packets at Plaintiff’s reipicst they were 
found to be less than J a pound, one had even a 
less quantity than the other one. In. each case, how- 
ever, the weight including the paper was more than 
Jib. Inside the packet was found a ticket with the 
information that on presentation thereof the person 
presenting it woufd receive some article as a present. 
Upon those facts the information was laid by 
Plaintiff' against the Defendant under the above Act 
for selling 2 half pounds of tea to which a false^ 
trade description as to weight was applied. The 
Newcastle justices held that a tyade description 
meant some thing written printed or stamped, and 
that a description expressed in words or implied by 
conduct was not sufficient to constitute an offence 
undSr the Act and so dismissed the information, a 
case was however stated. 

The revisional Court held that there had been no 
false description the Defendant had applied a des- 
cription showing that w’ hat they were proposmg to* 
sell was less than J a pound. It could not therefore 
be said that they had applied a description to ^he 
effect that what they were selling w'as half a pound. 
Cooper V. J/oor (1898, 2 Q. B. 300) was referred to 
as showing that the enactment did* not apply to 
verbal descriptions. 

Mr. Robson, Q. C., and Mr. Jacobs for the Plaintiff. 

Mr. Joseph Watson, Q. C., and Mr. C. Williams 
for the Defendant, Hespondent. 

Appeal dismissed ivith costs. 


j^otes of Coses. 

(The hiipovtant ones to h(! ivportod hereafter.) 

PUIVV COUNCIL.— Appeal from the Madras High 
Court. Immudirattam Thiuuonana S. 0. Kondama 
Naik V. Peri Y a Dohasami and another. 8th Decem- 
ber 1000. 

Alienation — Intention — Consideration — Registrar 
tion. 

The facts of this case will fully appear from the 
report of the hearing published in this volume, 
5 C. W. N., at p. xxviii (28). 

Lord Hohiiouse in delivering their Lordships’ 
judgment on the 8th of December last observed that 
tluAigh there might lutve been an intention to trans- 
fer the propel ty, it nevei’ was effected in the mode 
required !)y law ; and that the ini ended transferee 
cmrid not call for implement of the intention, because 
he failed to show any contr;u5t founded on valuable 
consideration and tliat their Lordships tliereforo ad- 
vised Her Majesty to dismiss the appeal with costs. 

Mr. (Upjohn, (J. C., and Mr. Ross for the Appellant. 

Mr. J^hilf'ips for the Hespondent. 

C. W. A. Appeal dismissed. 


PRIVY COUNOL. — Appeal from the Allahabad 
^High Court. Hai Hadha Kisiien v. Colj.ectou oe 
Jauni’ore. 8th December 19U0. 

Sees. 108, (a), oifj, Civil Procedure Code — 

Remand — Order fund or inter/oculory. 

The facts of this case will* fully appear from the 
report of the hearing of tliis a])peal before the Board, 
published in this volunu', 5 ('. VY. N,, at p. xxix (29). 

L(uiu lloDKUTsuN in giving their Lordships’ judg- 
ment said the Apfiellant represented that by the 
High Court’s order the decree in the suit had 
been set aside and the case remanded to bo disposed 
of on its merits. The Hespondent disclaimed any 
such sweeping effect, and held that what was 
remanded was merely ,thc application immediately 
before the Court, namely, the application to set aside 
the decree, and that it was that application which 
the Subordinate Judge woidd, under the remand, 
proceed to disjiose of, by allowing the Hespondent to 
endeavour to satisfy him of the conditions specified in 
sec. 108 and then, if that be done, by selling aside 
the decree. Their Lordships were clearly of opinion 
that the Respondent’s was the just construction 
of the order of* tlie High (’ourt. The next (juestion 
W|)is whether an appeal lay to Her Majesty in Council, 
and that depended Oli whether the order was a final 
order in the sense of see. 595 (rt) as modified by 
sec. 594 of the Civil Procedure Code. Their Lord- 
ships consideied that the order was in no sense final ; 
it was a purely .interlocutory order directing proce- 
dure. Accordingly their Lordships would humbly 
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advise Her Majesty to dismiss the appeal. The Ap- 
pellant must pay the costs. 

Mr. Mayne for the Appellant. 

Mr. Phillipi for the Kespondent. 

Mr. Branson for the Mortgagee. 

C. W. A. Appeal dismissed. 


PRIVY COUNCIL. 

[Appbal fkom Oudh.] 


Lord Hobhouse. 
Loud Davkv. 

Lord Robertson. 
Lord Lindlby. 

Sir Richard Couch. 
1900. 

8, December. 


Basant Das and 8 others, 
Defendants, Petitioners, 

V. 

Gancsia Das it Jamna Das. 


Special leave — Valve of appeal and Appellant’ s 
interest. 

The present suit wms brought against the Petition- 
ers for cancellation of certain deeds of conveyance 
on the allegation that tlie properties the subject- 
matter thereof were endowed properties of the 
Temple. The PlaintilFs also prayed for the removal 
of Basant Das one of the Petitioners owing to alleged 
breach of trust and the appoint inent of a ftevv 
trustee to succeed him. 

The Court of first instance dismissed the suif.,on the 
ground that the properties were not trust properties. 

On appeal of Jdaintiflfs to the Court of (he Judicial 
Commissioner, that Court on 27th June 1899 held 
that it was trust property and that the transferrees 
were not bond fide purcha.sors for value without 
notice of the trust. Therefore that Court cancelled 
the conveyances, removed Basant Das and appointed 
the Plaintiff Jamna Das as trustee. 

The value of the subject-matter of the suit and 
that in the Court of Appeal was Rs. 17,000, but the 
direct and separate interest of each of the Petitioners 
was of less value than Rs. 10,000. 

The application for leave to appeal to Her Majesty 
in Council in India was ’’made by only one of the 
Petitioners ; that application was dismissed by the 
Judicial Commissioner on 8th June 1900, on the 
ground that the separate interest of tlie applicant 
was below the appealable value ; that the decree 
did not involve, so far as he was concerned directly 
or indirectly, any claim or question to or respecting 
property of the value of Rs. 10,000 and that the 
case was not otherwise a fit one for a,ppeal. 

Mr. Degruytker for the Petitioners submitted that 
the appeal did involve a claim or question respecting 
property over Rs. 10,000 in value because a finding 
in favour of the applicant before the Judicial Commis- 
sioner would practically reverse the whole decree. 

Their Lordships granted leave to appeal. 

* Leave granted. 


PRIVY OOUNOIL. 


[Appeal prom Allahabad.1 


Lord Hobhouse. 

Lord Davky. 

Lord Robertson. 

Sir Richard Couch. 
1900. 

Heard, 21, November. 
Judgment, 8, December.] 


Banarsi PjTrshad 

V. 

Kashi Krishbn Narain 
and another. 


Appeal below value^ when allowable. 


This was an appeal from a decision Of the All- 
ahabad High Court reversing that of the Sub-Judge 
of Bareilly. 

The suit was brought to recover from the Respond- 

• cuts the sum of Rs. 14,332 as due on account of 
mesne profits and interest thereon*. The Sub-Judge 
gave the Plaintiff a decree for Rs. 13,975-1-9. On 
appeal by t^e Respondents to the High Court the 
decree was varied reducing the amount of mesne profits 
awarded to Plaintiff from Rs. 13,975-1-9 to 
Rs. 10,066-15-2. So that the matter involved lln 
the appeal to Her Majesty in Council was entirely 
limited to a surn of under Rs. 4,000. 

• The questions raised involved the interpretation 
of secs. 43 and 44 of the Civil Procedure Code. 

Mr. Boss for the Appellant contended that those 
sections had been erroneously construed by the Higb( 
Court. That the cause of action for the suit’ 
decided on Ist pecember 1890 was not the same as 
the cause of action for the present suit. That the 
cause of action for mesne profits was different from 
the cause of action for recovery of the land, A 
separate suit for the recovery of mesne profits lies. 
Mr. Ross referred to secs. 43 and 44, C. P. C., re- 
lying on 19 Calcutta Scries, p. 615, he also referred 
to 1. L. R. 11 Madras Series, those being the cases 
mentioned in the judgment of the High Court, also 
to secs. 8, 9 and 10 of Act 8 of 1859, 

Sir Richard Coucu. — If you sue for mesne pro- 
fits must you not sue for the whole amount due. 

Mr. Eoss.—l did not sue for Wasilat but for 2 
years rent. 

Sir Richard Couch referred to secs. 211 and 
219, a. P. C. 

, The Court. — The appeal is for a sum much under 
the appealable amount, what power had the High 
Court to grant leave to appeal. 

Mr. Boss.-^lt involves a substantial question of 
law and it has come up in the usual way. It was 
not objected to. 

No one appeared for the Respondents. 

Lord Hobhouse delivered their Lordships’ judg- 
ment advising Her Majesty to dismiss the appeal 
and observing that the existence of a substantial 
point of law was not sufficient to give a right of 
appeal unless it was of proper value or involved 
questions of great public or private importance, 

C. W. A. Appeal dimmed^ 
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PRIVY COUNCIL. 


^ [Appeal from Oudh.] 

LcId Hobhouse. 


Lord Da vet. 

Lord Robertson. 

Sib Richard Couch, 

1900. 

Heard, 14 & 15, November. 

Judgment, 8, December. 

Construction — Grant of villlages^ if heritahh or 
for life. 


Raja Kambshab Bux 
S lNOH 

V. 

Babu Abjun ‘Singh. 


This was an appeal from a decision of flie Court 
of the Judicial Commissioner of Oudh reversing 
that of the Civil Judge of Lucknow. 

The Plaintiff, Arjun Singh, sued to recover posses- 
sion of the villages Sikanderpnr and Samnapur 
making title thereto as next heir to his brother Shco 
Narain to whom it was his case these'villages had 
been orally granted by Raja Bisheshur Bux in 1879. 

JThe following pedigree shows the relationship of 
the parties : — 





In 1866 Raja Daljit gave the village of Banka* 
,garh to Arjun Singh and Davindgarh to Shankar’ 
Singh, and for his youngest sou Sheo Narain, then 


an infant, he set apart the village Nidban Kuar 
Khera. At the summary and regular settlements 
thereafter the villages given to Arjun and Shankar 
were respectively settled with them but Nidh'in 
Kuar Khera was not settled with Sheo Narain but 
was included in village Sheogarh and samd given 
to Raja Jogmohan. This was in 186.3. In 1868 
Arjun and Shankar sued Jsgjuoban for half the 
entire estate of Jagdispur which included the said 
village Nidban Kuar Khera. The case was referretf 
to the British Indian Association and their award 
and the remarks thereon of Colonel Barrow, the then 
Financial Commissioner, wore referred to and relied 
upon for the Plaintiffs. 

, On the 15th February 1879, .lagniohan died and 
\vas*siicceeded by BisheShur Bux soon after the last- 
na^ied under an oral arrangement placed Sheo 
Narain in possession of Sikanrlarpur and Samnapur, 
and on the 2nd May 1879 he signed applications 
fpr the record of Sheo Narain’s name in the revenue 
registers. The material portions of these applica- 
tions are as follows : -• 

“That, whereas, agreeably to my verbal promise, 

J have, after the execution of the deed of relin- 
quishment regarding the village Nidban Kuar Khera, 
Purgana Kumhrawan, District Rae Bareli, and other 
properties left by the late Raja Jagmolian Singh, 
Talukdar of Kamhrawan, given the entire village 
SikandaVpur valued at Rs. 13,500 (thirteen thousand, 
five hundred), and Samnapur, valued at Rs. 4,400 
(four thousand and four hundred), both situated 
in the Pargana and Tehsil of Mohaulalganj, District 
Lucknow, and owned and possessed by me, to my 
own uncle (paternal), Sheo *Narain Singh, for his 
maintenance and placed him in possession and 
occupation of both the said villages ; and whereas 
* owing! to the demise of my father, the said Raja 
Jagmohan Singh, a case for mutation of names 
respecting the Ifakkiat (proprietorship), and Lam- 
bardari of village Sikandarpur, Pargana and Tehsil 
Mohanlalganj, IJistrict Fiucknow, is pending, there- 
fore submitting this appli(;ation, 1 [iray that when 
my name is substituted in place of the deceased 
Raja, the name of Babu Sheo Narain Singh may, 
in the terms of this spplication, be substituted and 
entered in records in place of rny name in respect 
*of the zemindari Unkkiut and Lambardari of the 
entire village Sikandarpur, Pargana and Tehsil 
Mohanlalganj, District Lucknow, as its proprietor 
in perpetuity. ’’ 

The applicatijn for the other village was in some- 
what different terms, which was noticed during the 
cogrsc of the argument. 

On obtairfing the {rant of these villages Shoo 
Narain gave tJie following deed of relinquishment : — 

“ .... My father, Raja Daljit Singh, hod, 
(luring his lifetime, given me the mnafi village of 
Nidban Kuer Khera* .... valued at Rs. 2,000, 
for my maintenance, I, however, lived jointly with 
him, the said Raja, and did not therefore take 
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possession of the Guzara (village). On Raja Daljit 
Singh’s demise the village continued under possession 
and enjoyment of Raja Jagmohan Singh. It is a 
small village, and it is not possible for me to main- 
tain myself from the profits thereof. For this 
reason, Raja Bisheshur Bux Singh .... granted 
to me out of his own pleasure village Sikandarpur 
. . . . valued at Rs. 13,.500, and village Samna- 
pur, valued at Rs. 4,400 .... as an exchange 
Tor the (Guzara) village Nidhan Kucr Khera, under 
an oral agreement. ” 

On July 23rd, 1884, Sheo Narain died. His widow s 
name was thereupon mutated in the revenue 
register with regard to the 2 villages now in disjiute. 
The widow held for 2J years until her death in 
December 1880, after that the name of Bcsl^osher 
Bux was placed in the revenue registers. 

The last named died in December l(S87'.and was 
succeeded by Ins son tbc Appellant. 

On the pleadings of the parties the substantial 
question for determination was, “ whether by oral 
grant about May 1872 Bishesher Hnx conferred an 
absolute heritable estate in the villages in suit on 
Sheo Narain.” 

The Civil Judge was of opinion that the 
surrounding circumstances did not justify the 
inference that Bishesher Bux intended to grai*5t'an 
estate of inheritance and thei’efore dismissed the 
suit. The Judicial (Joiiunissioiier held tliat the 
intention that Hheo Narain should ho granted a herit- 
able estate was suthciently shewn by the deed of 
relinquishment, the applications for nuitation of names 
aided by the fact that Sheo Narain had a heritable 
estate in the village Nidhan Kuar Khera; and by 
the conduct of Bishesher Bux in allowing the name of 
Sheo Narain’s widow to be entered in the collector’s 
books. The decree of the Civil J udge was reversed. 

In this appeal the arguments were based on the 
construction to bo placcnl on the abovementioned 
documents and the acts of Bishesher Bux. 

Mr> Degrnyther for the Appellant, having re- 
ferred to the documents iiud the judgments, cited. — 
Moulvi Malwmtd Ahdul M‘ijid v. Mumimat Fa tenia 
Bibi (12 I. A., p. 159, reading at p. 163). Same 
volume, p. 205, Toohhi Fenhad Singh v. Raja Ravi 
Naraiiiy Anund Lai Singh Deo v. Maharaja Dhmij 
Gurrood Narayan Deo (5 Moore I. A., p. 82, top' 
of p. 103). 

Lord Dayby. — That decision was passed on an 
admission made by the parties and has nothing to 
do with this case, 4 1. A., p. 223 at 225 (Balm 
Ltlcraj Roy v. Kenhya Singh). Judicial Commis- 
sioner’s select case No. 209. The right to maii»te- 
nanco is not heritable. Ro^han Singh v. Buhvant 
Singh (27 1. A., p. 51), 

He also urged that assuming that the Judicial 
Comrnissioucr's decision was correct, still Appellant 
would not bo entitled to the property because Shoo 
Narain’s daughter "Mangal Koer would take ; he con- 
tended that the Civil Judge was w’roug in finding 


that a custom of exclusion of females was proved 
and the Judicial Commissioner had not determined 
that point. Moreover even if Mangal Koer was^but 
of the way Appellant wonld only be entitled to half 
because his brother Shankar Singh would take the 
other half. 

Sir Richard Couch.-*Do you want us now to 
go into the question of custom 1 We have not the 
hnding of the Judicial Commissioner. 

Mr. Degruyih&r then referred to certain Wajib- 
ul-nrz, 

Mr. l^ayne referred in the first instance to the 
Tagoie c(ne in Sup. Vol., L. R. I. A., p. 65. Then 
to Raja Nursing Deb v. Roy Roy lash Nath (9 Moore 
^ I. A., p. 55 at p 64). 

Loud Hohhousk. — You have the very strong words 
there naslun had naslnn. 

Mr. Mayne . — No doubt there are very strong 
words, hut il is the intention that is to be considered 
and not the words. Bhavya Ardawan Singh v. Raja 
Udey Pertab (23 1. A., p. 64 at 73) which shows that 
a penmuient grant may be inferred even if there 
arc no words conveying that meaning. 

liOUD * Horhouse. — The intention was gathered 
from the fact that the jiroperty was allowed to pass 
from father to son for two generations. 

Mr. Mayne quotes LalUt Mohun Singh Roy ^ 
Chul'kan La! Roy (24 I. A., p. 76) refers to the wor(!| 
“ Malik ” as sufficient to create a heritable estate. 

Sir Rictiaro Couch.— T hat was not a case ofi 
maintenance. 

Lord Hobhouse.-— The expression Malik in that 
ease was connected with a reference to a future 
generation. 

Mr. Mayne referred to Maliavani Beni Pershad v.' 
Dadh Nath Roy (26 I. A., p. 216) reads last lines of 
p. 234 where the word Dwami was used. 

Mr. Mayne urged that the case cited from 12 
1. A., p. 159 hid no bearing on this case, referring 
to p. 163. The passage with the words “always 
and for ever ” “ according to several decisions of 
this Board do not per se extend the interest beyond 
life, ” ho urged that he did not know what 
“ decisions ” were there noticed by their Lordships, 
he submitted it must be the istemrari mokurari cases. 
The case cited from 4 I. A., p. 223, was of that 
nature. We must assume that a grant in substitu- 
tion of an absolute grant was also an absolute grant. 

Mr. Degrnyther replied. lie referred to Mnhammed 
Imam Ali Khan v. Sardar Husain Khan (25 I. A., 
p, 1) and to sec. 16, Oudh Land Revenue Act XVJI 
of 1876. 

Sir Richard Couch in delivering their Lordships 
judgment observed that in their Lordships’ opinion 
the decree of the Original Court ought not to have 
been reversed and that tlioy w'oiild humbly advise 
Her Majesty to affirm it and to reverse the decree 
now appealed from with costs and costs of the Courts 
below. 

C, W. A, Appeal allomd with costs. 
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^ Wb are informed that THERE ARE BETWEEN SEVEN 
hundred fifty to eight hundred cases on the Original 
Side ready for hearing. The^two jfldges on the 
Original Side are ordinarily very"hard-\vorked and we 
do not consider it possible for them in any way to 
cope with this aceuniulafion. Under tlie present ar- 
rangements, it will take another two years and a half 
or perhaps longer, to dispose of these cases. But 
in the meantime new suits will continue to swell 
the board. Matters have come to such a pass that 
even simple suits, for liquidated claims, which r^qifire 
a very short hearing cannot be reached. The only , 
way out of the present situation is to have a third 
Court on the Original Side. * 


Another cause of the law’s delays on the 
Original Side is attributable to the present constitution 
of the offices connected with the Courts.# The' present 
establishment may have been sufficient when there 
was only one Court on the Original Side but it has 
for a long time been found insufficient to cope 
with the business of two Courts. When two Courts 
for the first time commenced sitting on the Original 
Side it was not anticipated that both Courts will 
continue to sit permanently and it was not considered 
necessary at the time to add to the ministerial staff 


of the Court. The result has been that an amount of 
work has devolved on its officers which it is impossible 
for them to cope with with the present staff. We have 
,no desire to enter into details to-day. We need only 
say tliat in case a third (jourt is found necessary, a 
coriysponding e.\'pau8ion of the offices should not be 
overlooked. 


•Our attention has been drawn to a want op 
uniformity in the practice on the Original Side with 
regarS to the granting of iiilerost on simple debts 
(luring the period that a suit is pending. It was the 
practice with some judges to allow interest at the 
contract rate between the period of filing plaint 
and tiic passing of the decree, provided the rate of 
intei?fest did not exceed 9 per cent. As for interest 
after decree, the Court has always decreed interest at 
6* per cent, from the date of decree. Some of the 
judges adhere to the old practice but some disallow 
interest altogether pending suit unless there are 
exceptional circumstances and others allow interest at 
the contract rate, no inattei;,what that may be, for 
the whole period up to decree. The Court has, no 
doubt, au absolute discretion with regard to decreeing 
interest pending suit at sucli rate as may seem to 
’it reasbnable, but in view of the time that elapses 
between the institution of a suit and its hearing, 
we consider it but equitable that the Court should 
decree interest pending suit at a reasonable rate. 
It is much to be regretted if from want of sufficient 
number of Judges on the Original Side people are 
kept out of their money ’for an indefinite time and 
the debtors are made to pay interest for a period 
for which they cannot be said to be in default, 

• 

It will be noticed that in the case op Empress v, 
Dolegohind I)a.% which we report in this issue at p. 169, 
it has been held, following Opom'ha Kwmr Sett v. Pro- 
hodKumary Dam (1 C. W. N. 49), that a Presidency 
Magistrate is competent to revive a complaint on 
fresh evidence. The absence of any express provi- 
sioif in the JJodo in tins respect has given rise to 
some conflict amongst the decisions of the Calcutta 
High Court. Besides those cases referred to by the 
learned Chief Justice in his judgment we may refer to 
two others, which weje reported in our last volame : 
Ram Coomar v. Raiiijee (i C, W. N, 36) ; Damini 
Dasei v. lliirry Mokm (4 C. W. N. 46). We note 
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with sfttkfaction that a similar point recently came 
up before the Criminal Bevisioual Bench and that 
in ynew of the conflicting decisions the question has 
now been referred to a Full Bench. The question for 
the consideration of the Full Bench is:— “Whether 
a Presidency Magistrate is competent to revive a 
warrant case triable under Ch, XXI of the Code of 
Criminal Procedure in which he has discharged the 
accused person.” 


dnQlish ^0te0. 

COURT OF APPEAL.— Whyler v. The Bingham 
Rubal District Council. Before The Master of 
TH i Rolls, Lords Justices^ Collins and Stbhling.. 
8th November 1900. 

Liahility for misfeasance-- Distingniihed from 
noffeasanee. 

The' action was brought by the widow and 
administratrix of a public hackney cab driver for 
damages owing to his death which the Plaintiff 
alleged was caused by an act of misfeasnneo on the 
part of the Defendants who occupied the position 
of surveyor of high ways. In 1877 the Defendants’ 
predecessors had put up a fence between the road 
and a stream which ran alongside of it, for the 
safety of wayfairers along that road in ti’ues of 
flood. As a matter of fact the fence sb ereetpd 
existed for 22 years. la 1899 the Defendants’ 
surveyor reported that the fence was in a bad state 
of repairs that it was not needed and to put it 
into proper repair would re(]uire considerable 
outlay. The result 'being that in January 1900 it 
was taken down, and the posts which the surveyor 
bad recommended should he put up at each end 
were in course of erection, before that was done 
Plaintiff’s husband on a night while he was driving 
along the road, which owing to heavy floods was 
covered with water, drove into the ditch 7 feet 
deep and was drowned. Mr. Justice Wills before 
whom the cause was heard left it to the jury to 
say whether the removal, of the fence, under the 
circumstances, and as it was done, was consistent 
with proper regard for the safety of persons using 
the road. The jury answered that question in favour 
of Plainti6P and damages were awarded by that 
learned Judge. 

On this appeal by the Defendants the Court said, 
for an act of nonfeasance Defendants would not 
be liable ; but was not this a case of misfeasance 
which caused the death in question. The object of 
the enquiry Mr. Justice Wills made of the jury was 
to see whether what was dbne was an act of mis- 
feasance or not. It was an active part on the part 
of the Defendants in pulling down the fence which 
caused the accident.* On the finding of the jury 
the Court must hold that it \vas an act of mis- 
feasance. The application for a new trial must be 
dismissed with costa, 


Mr. Yonnfff Q, C., and Mr, Appleton in support 
of the appeal. 

Mr. E. Smith and Mr. Walker for the Plaintiff, 

Appeal dismmtd, 

C. W. A. 

CHANCERY DIVISION.— Taff Vale Railway 
Company v. The Amalgamated Society op Railway 
Servants. Before Mr. Justice Farwell. 5th Sep- 
tember 1900. 

Trade unions^Consideration of Trade 'Union Acts^ 
187 h6— -Liahility for wrongs — Injunction. 

Plaintiffs took out a summons against two secre- 
taries of the Defendant Society, as also against the 
Society itself, for restraining them from besetting or 
watching directly or indirectly any of the Plaintiffs’ 
servants employed by or for them at their works, 
for the purpose of dissuading or preventing or 
hindering Plaintiffs’ servants from working for 
Plaintiffs, and so breaking their contract. The Court 
at the first hearing had granted the injunction 
sought against the two secretaries of the Defendant 
Societ}^ the general secretary and the organizing 
secretary, but it had reserved for consideration, 
whether an injunction should likewise issue againsL 
the Amalgamated Society itself. The latter took eft 
a summons to have their name as Defendants stru® 
out on the ground that they were neither a corpora- 
tion nor an Individual and so could not be sued in 
a ^^irt^t-corporate or any other capacity, contending 
further that if they were wrong in that grounl, 
yet no injunction should be granted against them. 

The learned Judge in delivering judgment alluded 
to sec. IG of the said Act of 1876 which definecAi 
trade’s union, and said that such association owed 
its validity to the Trades Union Acts, 1871-6. This 
was an action in tort. The judgment then proceeds 
to consider what according to the true construction 
of the Trades Union Acts the legislature has 
enabled trades unions to do, and what if any is 
their liability for wrongs done to others in the exer- 
cise of its lawful powers. It states that it was 
competent for the legislature to give to an associa- 
tion ‘"of individuals which is neither a corporation 
nor an individual a capacity for owning property 
and acting as agents and that such capacity in the 
absence of express enactment to the contrary, 

. involves the necessary correlative of liability, to the 
extent of such property for the acts and defaults 
of such agents. The legislature had legalized such 
an association and it must be so dealt with. It 
cannot be that the legislature had sanctioned the 
creation of numerous bodies of men capable of 
owning great wealth and of acting by agents with 
absolutely no responsibility for wrongs they may do 
to others; giving them a wide capacity for evil 
without any liability for it. On the oontraiy, the 
proper construction of the statutes was, that in the 
absence of express intention to the contrary, the 
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legislature iutended its creature shall stand on the 
same footing as the general law would impose on a 
private individual doing the same thing. For such 
wrongs arising as they do from thp wrongful conduct 
of the agents of the Society in the course of manag- 
ing a strike the Court held the Society was liable 
and they could be sued in their registered name. 

Mr, William^ Q, C., and Mr, Gregory for the 
Plaintiffs. 

Mr. Napier and Mr. Evans for the Defendants. 

Decision in* favour of Plaintiffs : 

Injunction granted against the Sdciety. 

C. W. A. 

COURT OF APJ'EAL. — Taff Vale Railway Com- 
pany V. Amalgamated Society of Railway Servants 
AND OTHERS. Before the Masi’eu of the Roi.ls, 
Lords Justices Coj.lins and Sterling. ^Ist Novem- 
ber 1900. 

The Court of Appeal as above constitute<l have on 
the appeal of the Society, who were Defendants in the 
litigation, reversed the decision of Mr. J ustice Farwell. 
They decided that a liability to be sued* is not 
a liability which should be created by implication ; 
a trade union cannot be sued as is now attempted. 
41 there was no statute empowering this action 
be brought against the union in its registered 
name, it Avas not maintainable against the Amal- 
gamated Society of Railway Servants* co-nominee ; 
the Defondapts wore to be struck out and injunction 
against them dissolved. 

Mr. Haldane.^ Q. (7., Mr. Rohsnn^ Q. 6’., Mr. 
Napier and Mr. Evans for the Society, 

’^Sir Edward Clarke^ Q. C., 3fr. WilliarnSy Q. C', 
and Mr. hohian Gregory for the Plaintiffs, the Rail- 
way Company. 

A}>pe{d allowed with all costs 

C. W. A. 

COURT OF APPEAL. -Rich v. Cook. Before 
THE Master of the Rolls, Lord Justices Collins 
and Sterling. 19th November 1900, ^ 

Solicitors and speculative actvm ; dictum of •LfJrd 
Russell of Killowen in Ladd v. London Road, Car 
Co. (The Times, 2-lth March 1900) approved of. 

Tn an action for injury to an infant caused by the 
negligent driving of the Defendant company’s driver, 
of an omnibus, the jury found for the Defendant, 
upon which Mr. Justice Darling, before wliom the 
trial had taken place, directed that Plainftffs solicitor 
should attend before him. The solicitor did so and 
was questioned by the learned Judge concerning 
certain letters which emanated from his office during 
the progress of the cause under his signature. The 
learned Judge refused his application for time to 
enable him to instruct counsel on his behalf and 
ordered that he should personally pay the Defendants’ 
costs. 


On the solicitor’s appeal, the Court of Apjpeai heard 
his witness and was satisfied that the contents of the 
letters were satisfactorily explained and the oharges 
formulated on them proved to be baseless. They 
therefore allowed the appeal and directed the Defend* 
ant to pay the costs of it. In the course of the judg* 
ment, the Master of the Rolls expressed entire ap- 
proval of the view which the late Lord Chief Jastioe 
in the above case had expressed in summing up to 
the jury, as regards the duty of a solicitor in a specu- 
lative action. There was no impropriety at all in a 
solicitor’s merely conducting a speculative action, 
otherwise many poor people would be unable to secure 
their just rights, on the supposition that tlie solicitor 
^had honestly by careful enquiry satisfied himself that 
a pro*pqr case existed. * 

Mr^ Willy Q. C.y and Mr. Drury for the Solicitor. 

Mr. McCally Q. C.y and Mr. Carrington, for the 
Defendant. 

• C. W. A. Appeal Allowed^ 

COURT OF CHANCERY.- -Rare v. Hooper. 
Before Mu. Justice Kkkewich. 6th December 1900. 

Rectification of a voluntary settlement, 

Tt^* Plaintiff, Mr. Herbert Rake, a stock-broker, 
had married in 1872. • In 1875 he had one child, the 
isgue of •the marriage living. Being about to enter 
into a partnership for carrying on the business of a 
stock-broker, he executed a voluntary post nuptial 
settlement of certain properties. The settlement was 
for his wife for life and after her death upon trust 
for his children. The Defendants were the children 
some of whom are minors and the trustees of the 
settlement. 

. Mrs., Rake died on 23rd September 1899. The 
Plaintiff stated that it was after the decease of his 
wife that he discovered that the settlement reserved 
no life interest for himself, the settlor, after his wife’s 
death, so that quoad the property settled he was de- 
pendent on his children. He, therefore, claimed a 
rectification of the document on the ground that 
that was not his intention. The Plaintiff and the 
solicitor who prepared the deed were examined. The 
learned J iidge held that the Plaintiff had not made 
dut a case which would justify him in granting a recti- 
fication. It was settled law that the Court could only 
rectify a settlement, which was a matter of contract, 
when it was shown that both parties were in error — 
that something had been inserted or left out which did 
not express the intention of either party. The Court 
musf be satisfied before ordering the rectification of a 
voluntary settlement, that instructions were given 
and liaving been given were not followed out. In this 
case the solicitor’s deposition proved that the object 
the Plaintiff had in view in 1875 was to provide for 
his wife and children un case the risk be was under- 
taking ran him into bankruptcy and in the draft deed 
prepared at the time the remainder for the survivor 
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of the wife and husband usually inserted was inserted, 
but was afterwards struck out. fn his opinion the 
Plaintiff had assented to the omission of the life 
interest to himself. It would be mischievous to 
allow such a settlement to be amended. 

Mr. Warrington^ Q, C,, and Mr, Marcy for the 
Plaintiff. 

Mr, Dun Lam for the Trustees. 

Mr, Remhaio and Mr, E, Smith for the children. 

C. W. A. Action disniimd. 

of Cases. 

(The Important ones to be fully reported hereafter.) 

privy'wuncil. 

[Aptbal from the Madras Hkhi Court.] 

Loud Horhousb. Vasudeva pAnm Khadan^ja 
Loud Dayby. (Uiiu, Defendant, Appelhxnt, 

IjORD Horbhtson. 

8iii Richard Couch. Maouni (Maoata) Deyan* 
1900. Baksiii Maiiapatrulu Caru, 

16, November. Plain ti IF, Kes[K)n(lent. 

Gift to a member of joint family^ whether gift to 
individual or family — Burden of proof. 

This was an appeal from a decision of the Madras 
High Court which reversed a decision of the District 
Court of Ganjani. 

The suit w^as brought by the present llospondent 
to obtain a partition of two villages in which lie 
claimed to bo jointly interested with tlie Appellant. 

The question for decision was whether a grant 
made originally in the sole name of the Appellant’s 
father, was made and held for the joint benefit Df 
the grantee and his brother, father of the Respond- 
ent, or whether it was made and held for the 
exclusive benefit of the grantee and his descepdants. 
The following is the family pedigree : — 

Dayana Padhi Khudangu Uurniiatba Pjulhi 

(Died before 1858) Died 18'^8, 

Married Kofi.araiiiani. Married Ibusini l^atrnin. 

I I . .. 

Voftudeva Padhi Khadauga 

Defendant, Appellant, Mangata Dov.m Kaei 

Born about 1800. Plaintiff, Hcspondeiit, ViNvnnallia 

Born about 1818. 

The property now in dispute consists of two Inajti 
villages of Rajendrapuram and Brundavana Chaudru- 
puram. These villages the property of the Raja 
of Chikati were assigned by him to Bayana Padhi, 
who was the senior member of his own family in 
1847 and 1848. The original grants were lost. An 
ara, dated 23rd July 1847, purporting to be from 
the zemindar to the Collector was produced inform- 
ing that officer that he had made certain grants of 
forest land in those villages to Bayana Padhi. 

In 185G in a suit between the representatives of 
Bayana and (Jarunatha, the Court, as regards the 
estate of Baruva, held that ho ‘division had taken 
place between the brothers and the property was 
joint. , I t J 


The Plaintiffs produced and relied on a powerof- 
attorney purporting to be executed on 3 1st August 
1858 by the two widows abovemamed Kesaramani and 
Basin! as mothers apd guardians of their respective 
sons the Plaintiff and the Defendant to certain persons 
“ to look after the whole of the business in respect 
of our Malukdhari Mokhasas Inaras, leasing out lands, 
etc.” This was marked Exhibit A. 

The Plaintiff also relied on certain suits brought 
by the zemindar of Chikati against the parties to 
this suit for arrears of Shrotrium and rpad-cess on 
the twp villages now in dispute. These suits were 
in 1878, 1880, 1882. There were also receipts grant- 
ed by the zemindar, the last of them being in J une 
1887 for payment made by Plaintiff. 

The Defendant denied joint possession up to 1888, 
asserted that during his minority the Plaintiff con- 
cealed from liim the nature of his interest and had 
been taking a portion of the rents by collusion with 
the ruiyats ; that on becoming aware of it he took 
and retained sole possession since 1878. He claimed 
sole title under the grant to his father. 

The inain issues were:-- 

Whether the grant of the plaint villages by 
Chikati zemindar was to the father of Defendant 
only, or to the fathers of Plaintiff and Defendant 
(who were brothers) jointly '( * 

Whether the Defendant has been in possession of 
the said villages (as he alleges) since 1878, or (as 
alleged by Plaintiff) only since 1888? 

Upon the evidence the District Judge dismissed 
the suit. 

In his judgment he commented on the evidence on 
both sides and concluded as follows : — 

“ Finding therefore on the first issue thkt 
PlaintifT Imd entirely failed to make good his con- 
tention as to a joint gift of the plaint villages 
originally to his father with the father of Defendant 
and on the Second and third issues that the docu- 
mentary evidence produced for Plaintiff was on 
the face of it evidence which had been created for 
the purpose of this suit and that the oral evidence 
was under these circumstances worthless, “ I did not 
coMisider it necessary to call for any evidence for the 
Defendant beyond what was necessary to render 
his documentary evidence admissible. For defence 
tlmrefore only two witnesses were examined whose 
evidence has been referred to in paragraph 9.” 

Against this decree and judgment the Plaintiff 
appealed to the High Court which reversed the 
decision, the grounds of which they professed them- 
selves unable to understand, and remanded the case 
so that the Defendant might examine the witnesses 
whom he had originally named or eummoned. 

On the furtlier evidence produced on the remand 
another Judge agreed with his predecessor and came 
to the following conclusions : — 

“On the first issue I find that the suit villages 
were granted to Defendant’s father for his own 
benefit, on the second issue that the Defendant has 
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been in possession since 1880 on the third issue that 
Plaintiff never acquired any title by possession and 
therefore he had no right to sue and (fourth issue) 
that the suit was not time barred. 

*‘The result is that the suit is dismissed and 
Plaintiff ordered to bear his own and Defendant’s 
costs throughout.” 

On the Respondent again appealing to the High 
Court the following order was passed on the 25th 
March 1896 

“ Assuming that the Cowle was made in the name 
of the elder brother, who was at the time joint with 
the other members of the family, we •think the 
evidence of the enjoyment of the property is strong 
to show that the family took, and not the one brother 
exclusively. • 

“It is admitted that during the Defendant’s 
minority, that is, before 1870, the Plaintiff was in 
possession, and if Exhibit A is genuine,* joint posses- 
sion is carried back as far as 1858. This document 
was accepted as genuine by the District Judge who 
at first heard the case. It was produced by the 
Plaintiff, who was not cross-examined a>)out it, and 
we can see no sign of forgery abouUit. * 

“In our opinion the Judge was not justified in 
finding the document to be a forgery. The letter B 
^ is also not altogetlier without weight, ’i'he Defend- 
ant was examined as a witness, Imt he gives no 
explanation of the Plaintiff’s possession. We think 
that the inference to be drawn is*that the Cowle 
was in fact intended to convey the property to the 
family, and that it was so understood by the parties 
We must reverse the decree, and there must be a 
decree for partition, and for mesne profits for throe 
years before suit, and subsequent profits up to date 
of delivery. Amount to he ascertained in execution. 
Respondent to pay costs of both appeals and iu 
Court below.” 

The present Appeljant next filed in the High 
Court a petition praying for a review, on the ground 
of discovery of new evidence, the most important 
among them being a petition by the said two 
mothers to the Collector which if genuine would go 
to show that said power-of-attorney of 31st August 
1858, Exhibit A was a forgery. • * 

This application was refused by the High Court 
on the 2nd September 1896. They said:— , » 

“It is not explained why with reasonable diligence 
these documents which are said to have been re> 
cently discovered were not forthcoming before, 
especially as some of these were to be found in a 
public office.” • 

The Appellant obtained from the High Court 
leave to appeal from the order of 25th March 1896 
and by an order of Her Majesty in Council, dated 
9th December 1899, special leave was granted to 
Appellant to appeal from the said order of the High 
Court of 2nd September 1896. 

Mr. Bramon for the Appellant contended that the 
decision of the District Judge weus correct, the muh- 
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tianiamah was not a genuine document, that there 
was nothing to justify the High Court in drawing the 
inference that under the conveyance to the elder 
brother the family took and not the elder brother 
alone. Mr. Branson also relied on the new evidence 
discovered since the decision under appeal. 

It was conceded that no motive for the gift was 
disclosed. Mr. Mayue suggested that in all prob- 
ability the motive was a semi-religious one, the gift 
being to a Brahmin or a Brahmin family made for 
the benefit of the grantor in the future world. Mr. 
Mayne referred to Dhurm Dan Pandey v. Musst. 
Shama Soondari DeJmh (3 Moore 1. A., p. 229 and 
read at p. 240). 

Loud DAVRY.—Tliat is a case of purchase. Is there 
any authority as to a gift to oue mom her. Is there 
any presumption that a gift made to one member of a 
jr/int family must primd facie be assumed to bo for 
the benefit of the whole family. 

Mr. Mayne . — I have not now in my mind any case 
•in which the question arose as to a gift. How far the 
fact that one meinhor showing that the gift was in his 
name alone cati change the onus has as far as 1 know 
not been decided. He refers to sec. 2G4 of his book, 
current edition and sec. 299, p. 353, last edition. 

Lord Hohuouhe.— If the manager is in ownership 
it m primd facie of family property. The zemindar’s 
suits in this cascb for cesses must go on that 
presumption. 

• Sir Hiuhard Couch. — 7’hc normal condition of a 
Hindu family is joint. 

Mr. Mayne submitted that the sequence of docu- 
ments showed an undisputed joint interest and a 
joint possession of the two villages up to 1887. 
He urged that the original grant in the name of 
the senior member carried with it no presumption 
that it was intended for his exclusive benefit. The 
evidence alleged to have been lately discovered should 
not be believed. 

Mr. Branson in reply referred to Fultons’ Re- 
ports (1843), p. 164, reads p 174 and 181. That case 
was referred to in 0 Moore LA., p. 539. 

Lord Hobhouse.— In that case the man had 
obtained large funds *hy his own personal exertions. 
The difficulty here is we don’t know what the 
motive was in making this gift. 

Mr. Mayne read the paragraph on his book on 
“Self-acquisition,” para. 342, new edition. 

Mr. Branson referred to 8 Bom. H. C. R, p. 153 
at p; 176, to Badul Sinyh v. C flutter Dhari Singh 
(9 W. R. 558), Lala Madan Copal v. Krishna Kikenda 
Koer (18 I. A.*, p. 9 at p. 20), Sheo Gulam Singh v. 
Baian Singh (1 B. L. It. 164, A, C , top p. 166). 

• Lord D^vbv.— -T l^re being no satisfactory evi- 
dence on either side the question is on whom is the 
burden of proof. 

Mr, Branson also noticed Sri Raja Chdikani v. 
Garu and Appa Jiam B. Gain (T. L, R. 20 Mad., 
p. 207 at p. 220). 

C. W. A. Their Lm^dshipe reserved judgment. 
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PEIVY OOUNOIL. 

[On appeal pkom thb Suphbme Couiit of Hong Kong.] 
Lord Hobhuuse. 

Lord Eobertson. Hardoon, Plaintiff, 

Lord Lindley. Appellant, 

Sir F. Jbunk. v. 

Sir Ford North. E. K. Bbliuos, Defendant, 
1900. Respondent, 

8, December. 

2histj what constitutes a^^Trustee — Ocstui que 
trust — Legal title — Equitable title --Shares, 

The question raised in this appeal was whether the 
Plaintiff, Hardoon, who was the registered holder of 
some shares in a Banking Company . The Bank of 
China, Japan and the Straits, Limited), wliich was 
being wound up, was entitled to be indemnihed*hy 
the Defendant (The Hon’ble E. R Belilios, 0. M*(L), 
who was the beneficial owner of such slnirei agaiifet 
calls made upon them in the winding up. 

The Bank was a registered Limited Inability Com- 
pany under the Companies Act, 1802, and had capitaf 
divided into shares not all called up vvhen it went into 
liquidation in December 1894. Plaintiff was a con- 
tributor for fifty shares of iilO each. He had been 
sued by the liquidator for the calls made which he had 
not paid and judgment was recorded for ^402 odd. 
This amount he sought to recover from Defendant 
under tlie following circumstances :*-Tliose shares were 
placed in the name of the Plaintifi' in April 1891 by 
his then employers Benjamin and Kelly, share-brokers. ‘ 
Plaintiff never had any beneficial interest in them, 
but he was registered as the holder on .‘Ird April 
1891. A provisional certificate of ownership was 
made out and he signed a blank transfer of them 
and those two documents wore held by Benjamin 
and Kelly who had paid the application and allot- 
ment and first call. That certificate and transfer 
afterwards came into the hands of one Coxon who 
acted on behalf of a syndicate fornjed to speculate 
in shares in another Company. The Defendant 
financed tliat syndicate, and the provisional certi- 
ficate and blank transfer of tlie 50 shares in question 
were with the other securities pledged by Coxon 
with the Defendant as security for his advances. 
In October 1891 tlie Plaintiff’s provisional certificate 
was exchanged for the ordinary certificate which the 
Defendant had ever since held. In March 1892 
dividends were paid on those shares and the Defend- 
ant as holder of those shares demanded the dividends 
from Plaintiff for them and received same.' The 
syndicate operations ended in much loss. Their 
accounts with Defendant were closed tind in October 


1892 the Defendant became the absolute owner 
of the shares. In November '1893 a cal! of ,£1 per 
share was made payable by four instalments of 5s. 
each. The first three were at the Plaintiff’s request 
pvid by the Defendant to him and by him to the 
ank. The Defendant said that< he was not liable 

m ^^oks he "had debited the 

Plaintiff with those payments, 


Their Lordships found that there was no evidence 
that Plaintiff was informed of that, and the fact 
that at the time Defendant didaiot debit Coxon with 
those calls appeared to their Lordships very strong 
evidence that at that time Coxon’s interest in those 
shares came to an end and the shares belonged 
absolutely to Defendant. 

Correspondence ensued between Plaintiff’s and 
Defendant’s solicitors. Defendant refusing to indem- 
nify Plaintifi' against the calls made on him the 
present action was commenced. 

Their Lordships’ judgment proceeds as follows ; — 

‘‘ It ap|leared from the evidence as it stood that 
the defendant became in October 1892, the sole 
beneficial owner of those shares, the legal title to 
Vliich was vested in the J’laintiff ; assuming that to 
bo established their Lordships were at a loss to 
understand what more was required to create the 
relation of twstec and cestvi qm trust between the 
Plaintiff and the Defendant. The facts that they 
never stood in the relation of vendor and purchaser, 
that there was ho contract between them, that the 
Defendant never requested the Plaintiff to become 
his trusted, were quite immaterial. All that was 
necessary to establish the relation of trustee and 
cestui que trust w'as to prove that the legal title was 
in the Plaintiff, and the equitable title in the Defend- 1 
ant. That might be proved in many ways. The 
mode of proof was quite immaterial. Beng proved, 
no matter how, the relation of trustee and cestui 
que trust was thereby established. No one could 
be made the beneficial owner of shares against his 
Will. Any attempt to make him so could be 
defeated by disclaimer. But the moment the Defend- 
ant accepted the beneficial ownership of those shares 
he became the, Plaintiff’s cestui que trust and the 
-Plaintiff had no option in the matter. The next 
step was to consider on what principle an absolute 
beneficial owner of trust property could throw upon 
his trustees the burdens incidental to its ownership. 
The plainest principles of justice required that the 
cestui que trust who got all the benefit of the pro- 
perty should bear its burdens unless he could show 
some good reason why his trustee should bear them 
himself.’ The obligation was equitable and not 
legal and the legal decisions negativing it, unless 
there o was some contract or custom imposing the 
obligation, were wholly irrelevant and beside the 
mark. Even where trust property was settled on 
tenants for life and children the right of their 
trustee to be indemnified out of the whole trust 
est^ite against tiny liabilities arising out of any part 
of it was clear and indisputable ; although if that 
which was once one large trust estate had been 
converted by the trustees into several smaller dis- 
tinct trust estates the liabilities incidental to one 
of them could not be thrown on the beneficial 
owners of the others. That was decided in Fraser 
V. Murdoch (6 A. C. 855). But where the only 
cestui que trust was a person sui juris the right of the 
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trustee to be intemOified by him agaiust liabilities 
incurred by the trustee by his retention of the trust 
property had never’ been limited to the trust pro- 
perty; it extended further and imposed upon the 
cestui que trust a personal obligation enforceable 
in equity to indemnify his trustee.” 

The judgment thereafter referring to a number 
of decisions continued as follows ; — 

“The fact that the Defendant did not create the 
trust on which the Plaintiff held the shares when 
they wene first placed in his name aflbrded the 
Defendant no defence to this action. AltWnigh the . 
Defendant did not create the trust he accepted a 
transfer of the beneficial ownership in the shares 
first as mortgagee and afterwards as solo bcneficiaU 
owner with full knowledge of the fact that they 
were registered in the Plaintiff’s name as trustee 
for their^ original purchasers and their assigns who- 
ever they might be. By that acceptance the Defend- 
ant became the Plaintiff’s cestui que trust ; and 
the Plaintiff could not prevent it or effectually 
dispute his trusteeship for the Defendant. By that 
acceptance the Defendant created the trust, for him- 
self. Having done so the Defendant as the bene- 
ficial owner of the shares demanded from the Plain- 
tiff and obtained dividends declared in respect of 
them. The Defendant also paid calls made upon 
them although be attempted to protect himself from 
any admission of liability by entering those pay- 
ments in his books as made on behalf of the Plain- 
tiff, Lastly, when asked by the Plaintifi' to procure 
a transfer of the shares out of the Plaintiff’s name 
the Defendant refused to do so, and thereby com- 
pelled the Plaintiff to continue to hold thorn us hi.s 
trustee. It was idle after that to rely on the fact 
that the Defendant did not create the trust in the 
first instance ; and idle to talk of renunciation or* 
disclaimer of those shares by the Defendant. He 
could not noj^ get rid eff the trust for himseU which 
he created by becoming beneficial owner of the shares 
and which trust he had recognized sin< e as subsisting.” 

In the result their Lordships advised Her Majesty 
to allow the appeal and reverse the judgments ap- 
pealed from with costs and with costa of this^ appeal. 
Owing to the judgment appealed from being a judg- 
ment of non-suit onl,y, their Lordships were un-, 
able to advise Her Majesty to order judgment to 
be entered for Plaintiff with costs. The Defendant 
was entitled to a new trial at the risk of costs. But 
how in the face of his own books and conduct he 
could reasonably hope for ultimate, success their 
Lordships were at a loss to conceive. If he insisted 
on his rights he was entitled to have the action 
remitted to Hong Kong for retrial. * 

J/r. Latham^ Q. (7., and Mr. Whinnep for the 
Appellant. 

Mr. Joseph Walton, Q. C,, and Mr. R. J. Parker 
for the Respondent. 

0. W, A, Appeal allowed with costs. 


CALCUTTA HIGH COURT. 

[ORDINARY OBIOINAL CIVIL JUBISDlOnOITJ 

Walter Henry Marks 

Stanley, J. A. Tellerlb, 

1901. and 

9, January. F, Peacock 

VmA (hi a ran 

Practice— Civil Procedure Code (Act XIV of 188i), 
sec. 50 —Name, description and place qf residence. 

Plain fs were presented in these two cases. In the 
first the Christian name of the Defendant was not 
giv\m, only the initial.' 

In* the second only the Defendant’s name and 
a(?drcss \^ero given. There was no description. 

, In consequence of a direction given by order of 
Mr. Justice Sale tluit the provisions of soo, 50 of the 
tode should be strictly followed, these two matters 
were pointed out by the officer of Court. 

Stanley, J., held that in all plaints the provisions 
of see. ,50, C. P. C., must be complied with, that is 
to say, the name, description and place of residence 
of the Plaintiff must be given and the name, des- 
cription and place of residence of the Defendant 
so far as the PlaintHl’ has been able to ascertain. 

Thafj giving the initials of the parties is not a 
sufficient compliance with the section. 

If the Plaintiff after enquiry is unable to ascertain 
these particulars fully, he should at least include a 
paragraph in the [daint stating this. There would 
then be Homethiug on record to show that the 
plaint was julmitted after consideration and not per 
inenriam. 

S..H. D. 

[CRIMINAL REVISIONAL JURISDICTION.] 

PvKv. Mis. No. 98 or 1900. 

Ameer Ali, J. \ In the matter of Radha Krista 
Stevens, J. [ Baiiat, Complainant, 

1900. I , V. 

3, January, j Cokula Nut, Accused. 

Reformatory Schools Ad (VI I f of JS07), secs. 8, 
9, 16 -Penal Code (Ad XLV of 1860), sec. 879— 
Theft- Criminal Procedure. Code (Ad V of 1898), 
sec. Jf89 — Revision^ powtr of of an order passed foi‘ 
detention of a youthful offender in a Reformatory 
School — Sentence when not passed for offence or wli^n 
conviction or sentence improper Legality or pro- 
pnety of conviction, sentence, or order other than those 
enumerated in sec. 16, 

This was a rule Tssued on the 14th of December 
1900, against the order of B. 0. Sen, Esq., District 
Magistrate of Bogra, on the 2.3rd of July 1900, 

The facts of the case were shortly as follows ; — 

The complainant^ Radha Krista Barat, missed his 
umbrella valued at 12 annas in a haut (market place). 
On search it was found in the possession of the accused 
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Gokula Nut, a boy of ten years of age. About that 
time a gang of Nuts had come atid encamped in the 
neighbourhood. The accused admitted that the 
umbrella was in his possession but said that it had 
been purchased by his father for him. Thereupon 
the accused was prosecuted and placed on his trial 
before Babu Mahendra Chandra Moziimdar, Deputy 
Magistrate of Bogra. The Deputy Magistrate on 
the 23rd day of July 1900 found that the accused 
was a boy of ten years of age, that the identity of 
the umbrella with that of the complainant’s stolen 
one had been clearly proved and that he was guilty 
of an offence under sec. 379, T. P. Code ; but ins- 
tead of passing any sentence upon him the Deputy 
Magistrate forwarded and submitted the proceedings 
to the District Magistrate under sec. 9 of the l^efor- 
matory Schools Act (VIII of 1897), he being of 
opinion that the boy was a proper inmate of a Refor- 
matory School. There was, however, no evidence 
to shew that the accused either stole the umbrella 
or that he knew that it had been stolen. 

The District Magistrate on the same day made 
an order directing the accused to be detained in 
the Alipore Reformatory School for a period of seven 
years, without himself passing any sentence on him. 

Then the present rule was obtained against that 
order of the District Magistrate. 

Held -That sec. 1C of the Reformatory Schools 
Act does not affect the High Court’s jurisdiction to, 
consider the legality or propriety of the sentence 
or of any order other than that mentioned in sec. 
1C nor the legality or propriety of the conviction. 

That the law requires that the Magistrate trying 
the case or to whom the proceedings are submitted 
under sec. 9 of the Reformatory Schools Act (VI 11 
of 1897) should in the first instance, sentence the 
prisoner to a term of imprisonment or transportation 
which he may commute into detention in a Reforma- 
tory School for such period as he thinks proper. 

That no sentence having been ])as8ed in this case 
the order for detention in a Reformatory School is 
bad in law. 

That there being no evidence to shew that the 
boy either stole the umbrella or that ho knew that 
it had been stolen ho was entitled to be acquitted. 

Sheikh Reamt v. f. Cmirtney (unreported, decided 
by Ameer Ali and Stevens, JJ., on the 28th Novem- 
ber 1900) referred to. 

No one appeared in this case. 

H. P. C. Conviction and order tet aside. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Order N^j. 417 of 1899. 


Ghobe, J. 
Pratt, ,I. 
1901. 

2, January. 


IJday Kumari Ghatwalin, Judg- 
ment-debtor, Appellant, 

V, 

Haui Ram Shah a and others, 
Decree-holders, ‘Respondents. 


ijfhatwali tenure — Attachment of future rents and 


profits of a Ghatwali estate — Receiver^ appointment 
oft to collect rents and profits falling due. 

This was an appeal preferred* on the 19th of Dec- 
ember 1899 from an order of C. Fisher, Esq., 
Officiating Deputy Commissioner of Sonthal Per 
gunnahs, dated the 12th of September 1899, con- 
firming an order of F. E. Piffard, Esq., Subordinate 
Judge of Deoghnr, dated the 20th of July 1899. 

The facts of the cabe were shortly as follows : — 

The decree-holders, Hari Ram Shaha and others, 
obtained a decree for money against the Ghatwal 
and in execution of that decree they prayed that 
the rents and profits that might be due to the 
Ghatwal minus the wages payable to chowkidars 
^nd other outgoings should be attached and placed 
in the hands of a Receiver. The judgment-debtor 
filed a petition of objection in which she took several 
objections to tlio execution of the decree, '^he prin- 
cipal objection being that the rents and profits could 
not be attached. The Subordinate Judge in reject- 
ing the petition of objections held that such profits 
were attachable', and made the following order;--- 

Let a prohibitory order issue to the Ghatwal not 
to collect any rents and profits from the raiyats and 
also to the raiyats not to pay their rents to the 
Ghatwal.” On appeal the Deputy Commissioner 
relying upon the case of Rajkeshwar Deo and another 
V. Bumhidhur Marwari (I. L. R. 23 Cal. 873) held 
that the plea that the proceeds of the Ghatwali 
were not attachable was untenable and dismissed the 
appeal of the judgment-debtor, and qrdered the 
attachment of the rents and profits due to the 
Ghatwal, judgment-debtor, on account of his Ghattvali 
estate. 

Against that order the judgment-debtor preferred 
this second appeal and on her behalf it was con- 
tended that what was done by the Subordinate Judge 
and affirmed by the Deputy Commissioner was to 
attach future rents and profits ; and that that could 
not be done under the law. 

Held -That future rents and profits, as such, can- 
not be attached. 

Hari Das Acharji Chowdhuri v. Baroda Kishore 
Achorji Chowdhuri (4 C. W. N. 87) and Rajkeshwar 
Deo and another v. Bunshidhur Marwari (I. L. R. 23 
Cal. 873) referred to. 

That a Receiver might be appointed to 
collect rents and profits of a Ghatwali estate as 
they fell due. 

Bahu Lai Mohan Das and Bahu Jogesh Chundei^ 
Dey for the Appellant. 

Bahu Karuna Sindhu Mukherjee for the Respond- 
ent* 

Case sent hack. 

H. P. C. 


64 



THE 

Salctttta Me^klg ^ot^0. 

MONDAY, JANUARY 21, 1901. 


Conttnte 

NOTKS. 


EwroBiAL Notes— 

Artkilk— 

A C^iat about barristers Ixvii 
Enolish Notes— 

(Court of Appeal.) 

McCall mu v. McCall mu. 
Concmlcd fraud . . Ixviii 

(Queen’s Bcncb.) 

Boots Cuslj 0|iptist» (Call- 
cashirc) LW'& ors. r. 

(Ivmidy & ovs. Jiival 
trad* rs— Combi nut iov - 
Conspiracij . .. l.vvni 

Tlmrshy v. Ecclos. Con- 
brad -V(viim<ut ~J)t'o mr- 
muiandum of ofttrniunt, 
fiart pnforninore -Sfotcfr 
(f/rondu .. . l.xix 

NOTES OP CASES. 

Calcutta High Court. 
(Matuimoniai..) 

Yoiid r. Youd. Divortr— 

Condud after suit, fvidcnrr 
of ' 


f (Ordinary OrioinIl.) 
Satyendra Mohan Bose v. 

G. F. Alexander. Civil 
Procedure Code, <. 3'M— 

Moneii rcnlited after dis- 
charge --Hateablc distribution l\is 
(Civil. Apckluatf.) 

Uinosh CliiiiKler Dey & ora, 
c. Sli!vrbKhf.m’ C’lmmicr & 

.ini . Ci vil Proci dorf Cmti , 
f hi lies judl<'at,» . Iw 
Sadai Xaik r. Serai Naik k 
anv. 1,0 ndf Old and Tenant 
Pro.idare Act, s. I'd— Hint 
sc it— !}i I oiiJ ap)n at— Code 
of Ciril /*rO(V(b»?T, g. . IxNl 
runi.i Chandr.a Sarkav ^ 
Niliuadliub Ndudi. Civit 
Procidurc Code, g». .V 
k'iit (e)- Comjn-oiiitge decrci, 
irhen the compcomigr iclatiH 
to mattci'fi outf,ide the scope 


hix 


at lh ( Sint - Ib'vific 




Ixxii 


REPORTS (See Index.) 


t 

We deeply RKIJHET TO RECORD THE DEATH OF 

Mr. Justice Kauade of Bombay. His life-work was 
not confined within the hide-bound pages of the 
laMM’eports but extended to a wider circle of useful- 
ness. He rose to his position from the ranks of the 
Subordinate Judicial Service by a method which is 
well worthy of emulation by members o^that service 
in these Provinces. It was not by a record list of 
convictions when sitting as a criminal judge or prac- 
tising little tricks in shuttfng out appears, when acting 
in a civil capacity that secured him success in life. 
It was the breadth of his views, the width of his 
sympathies, his constant solicitude for tlie good 
of the people amongst whom he lived and worked 
that secured him the respect both of the UoyeMi- 
meiit and of his own people. He was a man of 
character and culture and was always zealous in the 
cause of progress and reform, lie was a souhd 
economist, an author of merit, thoroughly independent 
and public-spirited and his death leaves a gap iu’ 
society which it will not be easy to fill; 


Now THAT THE QUESTION OF FARM RURNING IN 
South Africa is engaging the attention of the leading 
legal and uon-legal journals in England it may be 
interesting to note the practice in this respect 
prevalent in the ancient days of Hindu civilization. 
If we were to recite the laws of war from the 
Makahharata to shew how much more in advance they 


were in point of humanity and fair play than even 
the Heneva and Hague conventions, modern critics 
will perhaps put it down as fiction. But when tlio 
testimony on this identical question of incendiarism 
comes from a soldier and a scholar who accompanied 
Alexander the (treat's ejtpedition to India, modem 
critics \?ill, perhaps, how their heads in silence. 


MeGASTHENES records the IXVrOLABILITV OF FARMS 
aiifi farmers in lime of war in the following ivords : 

“Amou,!; Ilie Indians, by wlioiii hii,s1>amlnion arc re- 
;j:ar<lcd as a cla.^s that is sai'jvd and insintdilo, the tilka's 
(‘f the .s(»d, evan when batth' is ranni^ in thoir neigh 
bourhood, an* nndisinrbed by any sense of danger, for 
the cnudiatunts on either side in waiging the conflict, 
make carnage of each other, but allow thoso engaged in 
liusbniulry to remain quite umnolestod. Hesidos, they 
neitliel ravage an oneiyy's land wdth tire nor cut down 
its trees. ^ Nor would an enemy coining upon a hu'«- 
haouhnan at wuirk on his land do Imn any harm, for men 
of this class, being regarded ns public bcnciactors, aie 
protected from all injury." 

This is wdiy the bulk of the people of India 
always lived in peace in spite of all civil wars, 
revolutions and invasions. 


. It ih^a pity, howe\eh, that whenever ive hear 
of a European army engaging iu war with people 
whom they regard as uncivilized, they consider it 
within the legitimate limits of warfare and as a 
civilized mode of coercing the enemy to submission 
to set fire to their villages. We w'ould have 
hardly heard any protest \)'ith regard to incendiarism 
in South Africa had not the Boers been Christians 
and European by birth. There can be no doubt 
that when farms are used by the enemy for military 
dJ)crations they cease to become inviolable. But ou 
no principle the practice, common amongst British 
generals, of firing enemy’s villages whenever they 
are sent off on any expedition against semi-savage 
tribes can be justified. The Covernment of India 
ought to issue orders prohibiting such practices 
sincq these make even the aborigines of the Ea^t 
believe that civilization’’ is capable of committing 
\Yorse barbarity than they can conceive of. 


International law is said to be based on 
principles of publjc morality. But wo have seen 
a cynical smile lighten up the somber faces of the 
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Orientals at the seats of Western learning when a Court it is most undesirable to deprive sucli Courts 
learn^ professor solemnly stated that such moral laws of the sense of responsibility under wdiich they 
are^ limited in their operation amongst the civilized at present dispose of first appeals in view of the 
nations of Europe. Japan by virtue of her power of fact that their decisions are open to appeal. We 
ofFenee and defence has only recently been admitted are very much surprised to find that the commercial 
to the comity of nations. But her civilization has commuuity of Calcutta, who in common with ns 
not yet risen to that pitch when conscience becomes some time ago opposed the measure, concede to it a 
callous and morality, a mere matter of convenience, qualified approval, on the very high moral principle 
Japan still labouring under pristine pre judices, that it does not affect their own interests, although 
originally imbibed from this country, was very much there can be little doubt that it would those of people 
shocked at the conduct of the Kiiropcan troops in who are less fortunately situated. They say that they 
China. But we are afraid Japan will lie losing her do not mind the measure so long as the right of Befer- 
international prestige by befng so s(|uoamisli about ence to 4111' High Court from the Presidency Court 
matters which, by the common consent of the Kuro* of Small Causes is not interfered with, 
p^an nations, have the sanction of their moral laws 

(public or international) so, long as the enemy js ant The most rational way or setting about on the 
Asiatic. Is it not a war in the cause of Chrit^ianity p.ath of judicial reform would be, as we have said, 
and are not the Chinese, Heathens? Jap^n has.yet to secure in tlie first place eflficicncy 3|i^ lower 
to be civilized but the Indian troops luider European Courts aiK^ when that has been accomplSli& then to 
lead seem to be on a fair way towards it, sfnee consider the question of the shortest way to justice, 
they freely pilfered private property although ih«y The first object may bo very easily gained by recruit 
stopped short when it came to cominiiting murder ing the judicial officers from amongst the practising 
or outrage on W’omen. It is no wonder that the members of the ])rofession. Such was the recom- 

Dowager Empress did not wish that China should mendation of ym Public Service Commission. The 

joitt the general march of modern civilization and (^ivil Service need have no grievance if the District 
desired that her people should go back to the Judgeships are filled up in this manner. As it is, 
learning of, Confucius. But international morality members of the Civil Service who may select the 
w^ould not permit such retrogession and has, ifinco, judicial line are a much less favoured class of public 
left nothing undone for the salvation of Chi;ja, servants than those who continue iu the executive 

line. When .selecting the judicial line they have 
no doubt, in view the prospect of one day becoming 
We have remarkep befobe that the Government a High Court Judge but how often do we hear of 
commenced judicial reform at the wrong end. Be- capable men after a career of hard and conscientious 
fore restricting the right of second appeal the Gov- w’ork and drawing a less liberal salary retire with a 

ernment ought to have taken care to secure efficiency pang for having been mistaken in their choice, 

of the lower (Courts. Otherwise tlie restricting of On the whole we think it will be a more satisfactory 
civil appeals by reference only to their money value arrangement fo put the judicial service on an alto- 
w’ill amount to denying justice to the poor." It is gether independent footing. Or if the interests of the 
only upon questions of law that second appeals are Civil Service be in any manner at stake, we think, an 
preferred. And these are preferred against decisions early separation of the ^executive and judicial 
of judges who cannot be said to have received any branches and a longer and uninterrupted training 
legal training. Under the present system numbers of the judicial officeiB, commencing life as judges 
of the Civil Service with only some exjicrieneo as of first instance and of the lowest j nr s:1ict ion, with 
magistrates are at once A’ppointed to be District better opportunities of w’orking up their way^ to the 
Judges and as such they have to discharge the duties High, Court, after a varied experience in the Civil 
of a Court of Civil Appeal in intricate questions of ^and Criminal Courts of all jurisdictions, will be found 
civil law^ of India. It is absurd to invest snob more satisfactory. People may then have a sufficient 
Courts with final authority as an appellate Court, confidence in the first Court of Appeal and Govern- 
The Subordinate Judges who also have to discharge n)ent may then consider if second appeals are 
a similar function cannot be said to be more happily but a surplusage. The present proposal of the 
situated. No doubt they begin life as Mniwfs but flovernmcnt to restrict second appeals in a manner 
it is well know’ll that persons who get on iu the which leave aon pi o temptation to people to go into the 
practice of law do not seek such appointments and expense of preferring them without being afforded 
the result often is that meiv who fail in the pro- any corresponding opportunity of even a patient 
fcEsion often get it. With such beginning it cannot hearing, is liable to very serious misinterpretation, 
always be expected that they would turn out uniformly Anyhow, the bill shows more concern for guarding 
sa isfactory as Civil Judges. Under such circums- the revenue derived for the administration of justice 
o/oivU restrict the right than justice itself. The practice of making adminis- 

under Further (ration of justice a source of revenue has ruet with ^ 

using weakness oMhe first appellate universal condemnation amongst economists. 
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A CHAT ABOUT BARRISTERS. 

By Onk or Thsm. 

• 

The English Law List dwcloses tlie fact ' that there are 
over eight thousaud gentl(?meh now living who have heen 
“ called to the Bar. ” Of these, two hundred and twenty- 
tliree are Queen's Counsel, the rest being ordinary barristers, 
known variously as “ Juniors ” or “ sturt-gowusinen. ” 'J’he 
Q. C. wears a silk gown, somewhat plainly made, with a hroad 
and deep collar. Hence the saying that HO-Hnfl-.so “ has taken 
silk. " The junior is distinguished by a gown which, though 
it is made of a less expensive lualorial, is much moro 
elaborately f|ishioned— 'reminding one of the old-time smock- 
frock. 

Of late years, the proportion of foreigners appearing in 
the list bus considerably increased, gentleiueii la-aring the 
most unpronounceable names (one rejoicing in a htring of 
seven such), and hailing from India, Persia, Egypt, and other 
parts of Asia atid Africa, tiguring to about eight jier cent. 
Most of these after l)eing called, return to Ihclr native eouutiy 
•—for its la%||fi[ good, we may imsonahly hope. 

The nurawPI)f barristers available; for actual wytk is greatly 
reduced when we excise those whose prm-tiral acfjuaintanco 
with the Bar ended on their being called. These repre.setiL 
probably one-lialf of the gross total. N'arious are thf^ reasons 
which lea<l gentlemen to slinly for tlie Bar, williout any i)iten- 
tion of gaining a livelihood by piacticing at it' : the two most, 
.salient being— (1) to therelty tit themselves for (lo^crnment 
and other appointments Jit home or .ibroad ; (!!) the desire to 
advance their social position. 

With regard to the tii'st, these gentlemen may be. found 
dispensing justice, according to our ideas, or administering 
affairs in the uauie of the Queen, wlKuevcr the British flag 
is unfurled ; and a glance at the li-it of M.igi.stiati's for almost 
any county, shows ihit many of these, munes appear also in 
the bar list. As to the stcou I, ihof'ietof i^eing a banister 
is the open sc.saiuc to so.’icty width would l>e closed to the 
man who without it is, say, only a retired ti udQ.sman’.s son. 

Not HO long ago an otlicer came to ji Ptdice I'ourt to coiuluet 
the ease on behalf of two of his men who were charged with 
some civil offence. Ho was informed iliat, not being a 
solicitor, he was debarred from so doing. “ Bnt, ” said he, 
"1 am also a barrister. J was called to the Bar bcfoie 
entering the army, and I appear in ( hat capacity ; ” and he 
succeeded in getting the ca.se (li.siiiis.sed. 

Those who do intend tti practice, clioose a circuit at the 
outset and generally adhei'c to it. England and WjiIc.s 
comprise seven circuits, aud* the <iue.st,ion of which shall ho 
adopted depends greatly ujion eircumstancc.s. It i.s usu.illy 
considered that a man has a good ehivnee if he or his family 
is well known to the solicitors in one or more ot the towns 
on his pro.spective circuit. Marriage with a lady relaleil b) 
an influential solicitor is also a good source of hojie ; but, 
as a Lord t'hancellor once put it, the man had the Ikmi cliiwco 
wlio, with brains and an infinite capacity ffU’ h:ir<l woilc, had 
nothing elfse to rely upon for the necessaries of life— which 
was bis own case. 

At Rssi/es, to bring in a man from another circuit involves 
the payment of a heavy ad<liiioiial fee— (^uite out of propor- 
tion to the needs of an ordinary nui i)rlas case. Thi.s rcgu> 
lation very much narrows down the area of choice to the 
provincial solicitors ; and occasionally the barrister who is 
supposed to be the best man of the circuit for tthe particular 
case in hand, is retained as soon as it is seen that the action 
is imminent. On our own circuit, there is one gentleman 
who figures in almost every criminal cose of any importance 
— aud nearly always for the defence. 

He has the reputation of making a “ rattling good speech,” 
and that is always left to him, whatever other part he may 
or my Hot be called upon to take. Many a man has he pulled 
out of the fire by a good speech at the end, attacking and 
criticising the points urged by the prosecution, and trusting 
to tie effect of ms speech on the mind of the twelve good 
and true. If he calls no witnesses, he deprives the pro* 


secution of the opportunity to reply ; thus secuHng thO Uwt 
word — often of the greatest impoi’tauce in jury cases. 

A fact not generally known, is that, as Queen’s Counsel 
are<»fficer.s of the Crown, it is neoessary, before they can 
appear for a prisoner against the I Town, to obtain a permit, 
which is, however, always granted, and costs half a guinea.' 

It is tmly the bare truth to say that the I'Cally le«Mling 
men can command tlteir own prices, ami oven then are 
pelted with work which it is Hometimes impOHsiblo for tbOtn 
to properly attend to, notwithstanding the assiataDCe' of 
clerks, jaipi Is, and the system known a.s “ devilling.” ' Like 
other human beings, tlicy cannot attend to two things at 
one lime. 

The l*arliam<‘ntiu v Bar suffer tenibly in thw way. The 
working days in ji year jiie fewi'st witli them, and in their 
elb.rr. to make their hay, the pres.siire is felt severely by both 
them.selves and tin; jM'oplp (mintly }»ublic bo< lies) who seek 
tlieir seivice-<. lb i.s a common pinclico to retain three 
•coun.*:;#! to pilot a private Bills hroiigh Bailiarnent. Vou may 
then hdpe to .'^ocure the (*(»rporeid presence of one or other 
of tlypm thro^ighout, and perhaps two for the greater part of 
the time. In connection with one Iflll in which I was Con* 
corripd, wo briefed three. The leader came ami “opened” 
and we never .«aw him ag.iin during the five days the com* 
niittee sat, until the favorable decision was given (for which 
ho, witli becoming nlode^ty, took l]»o (iretlit) ; and ho Was 
only once at tlie (biily conferences. Erenuently we only had 
one p]*e«ent, ami twice was our eounM‘r.s beiieli empty. Need* 
less to say, they all drew their heavy fees regularly, aud with 
as little diffidence as if they hud each and all been in close 
atlendance the wlmle time. 

What can you do t Bay, and look as pleasant as possible* 
There^iS nothing el ho for it. 

As in otluM' j)n>fes,sioi?.s, Ihore ar<» specialists at the Bar* 
A famous Q. (now retired) was rel.ited to a wclBknowu 
mOaical f.imily, and in consef(uence, for a generation he ap* 
peared in tiearly eveiy uace involving musical or dramaUc 
co|.y right. 

Not long ago, a county counsel proceeded against a iiwinu* 
faclurer for allegotl pitliution of a stre'im. The Defendant 
could not iiffuid a fancy fee V''et, ,to lo.se the case meant 
ruin to him. He have a tirsi -class speaker aud cross* 
exa»niner, and — more important still- -ono well up in that 
hiancli ()f chemistry asvociate<l with sanitary and public 
jmidlh was. So far from being able to pick and choose a 
man wlio puh.se.^.'<ed lliese two ipialilicatious, he had first to 
ln‘ discovered. Eventually he \\ii.s found — at a handsome 
lee ; hut he ju^lified his icputation, and succeeded— which 
is tlic mdn thing It pays to be a sjjeci/dLt. 

Yeans ago, I, here wa.s an agitation iimugiirated against the 
])racti'’e of eliarging ji fee for the eiiu k on top of that paid 
to (lie principal. This fee is an additional half a crown upon 
any fee up to five gnine.i.'^, olive ."hillings up to ten guineas ; 
and .so on up to hfiy guineas, upnn and above which it is 
two and a half pei‘ cent Many hard-worked counsel have 
^ mme than «tne I'lerk ; while, with the l»riefle.ss crowd, one 
l^oy freipuMitly «loes duty foi' several, and his almost nominal 
.services (.so fur iis briefs are eoncerned, that isj are considered 
adeijuately rew’ardod by ten .shillings a week, 

Fi orn what the reader ktiows now, lie. will be prepared to 
hear that the agitation dropped through. Leading couniiel 
don’t sit at their eliamber.s waiting for work, and willing to 
chaffer ate *ut fee.s. leather, you have to go cap in hand, and 
await their j)le.isure — or l un the risk of having your paper 
reiunied on any .sign of impatience. 

It is safe to say that it wnifld be a revelation to those who 
may wonder at these things, could they l>ut attend a few 
con.suitatioiiH at the chambers of one of the leading meu* To 
save time, the solicitor will y>erha|)8 have prepared a 813011; 
epitome for present use, in addition to the more or less 
lengthy “ instruction^” which were delivered days ago. As 
likely a.s not, this will never come out of his pocket, a casual 
observation from the great man showing that he knows all 
about that,” and more—knew it, in fact, before the Case 
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begftu. The all-round knowledge of the world which is 
Ktored up in the mind of a leading Q, C. is an eye-opener ; 
it is that which you have to pay so heavily for. 

No article on thin subject would be complete without a 
reference to the peculiar— -probably unique— relations subsUt- 
ing between barristers and those w'hose interests they re- 
present. 

You may take papers to “ a gentleman of the long robe,” 
and obtain his opinion— and then you may snap your fingers 
at him, and refuse to pay. He lias no remedy at law. Of 
course, you would not do it again, either with him or any 
one of his fraternity — you wouldn’t get the opportunity. 
i’jXcept with a well-known firm of solicitors, or one with whom 
. counsel may have a running account, with half-yearly settle- 
ments, the money is left w'ith tlie papers. Should the 
amount teiuleretl be considered inadetjuate, the clerk intiinales 
the fact to the solicitor. Often enough, the fee is not inarke<l 
by the solicitors, but left to the barrister’s clerk. One never 
coi responds Avitli the principal about fees, tfe, tlleoreii(•ull}^ 
is quite above such mundane matter.s -merely worlfing IVom 
platonic motives ; bis soi did cJeik is tliere tp pi'ot.e»;t him 
li'oin being plucked, and to collect a coimiiensuratc honora- 
rium. 

To maintain an equipoise in this otherwise very one-sided 
mrangernent, an efieclual, tlnmgh refreshingly simple, ’law 
exists, that a barrister is under no obligation to attend to 
any work which you may take to him— and pay for in advance. 
He may return your papers, and pocket the fee ; or, worse 
still, ho may go into couj-t, and make the most fatal and 
idiotic arrangement binding ujjon your elient—aud you have 
no legal remedy, such as a layman has against a solicitor. 
Hut here, too, the case is highly Jiypothetical, and in an ex- 
pen'euco of twenty years, 1 have never known reaf harm to 
ensue from it. The laws of busiiJcss and comnion-KenHe in 
etreet govern this, as all other profe'^sioiis ; and a barrister 
who sought to take a<lvuntag<‘ of liis theoretical rights, wduld 
doubtless have but little possibility of i'cj)eRting it. The 
whole thing seanft absurd ; but it works well in practice, and 
l>robably neither barristers, solicitors, nor clients, if canvassed, 
would care to alter it, — 77 k (/reen Bay. 


dttijUBh notes. 

■ COrilT OF APPKAL.-McOali.um v. MofcAi.LUM. 
Before the Lord Chief Juhtick and Lords Justices 
IUgby and Williams. Lth December 1900. 

Concealed fraud — Ileal property — Limitation Act^ 

im\ 

The 26th section of the above Statute J and 4, 
William IV, C, 27, sec. 26 provides : “ lu every case 
of ooncea^ed fraud the right of any person to bring 
a suit in equity for the recoyery of any land, or re^t ' 
of which he or Any person through whom he claims 
may have been deprived by such fraud, shall be 
deemed to have first accrued, at and not before the 
time, at which such fraud shall, or with reasonable 
diligence might have been known pr discovered.” 

In 1884 General McCalluni made over the house 
be was residing in with his wife and daughter at 
Cheltenham to his wife. ' The Conveyance was a 
voluntary one. A very few days after that the wife 
conveyed it to the daughter, the Plaintiff in this 
action. This fact was not known either to the 
General or to the daughter. The wife sent the two 
conveyances in a sealed envelope and requested a 
Limthm soluMioi- ngt to open it until after her death 
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and the death of her husband when it was to be 
made over to Plaintiff. 

The wife died on 1888. The General lived in the 
house after his wife’s death until 1899 when he died. 
Shortly before his death he had left the house, but 
received its rent. By his Will he devised the resi- 
due of his estate to the Defendant his niece. The 
house in question was not specifically mentioned in 
the lease, but Defendant assumed it passed to her 
and retained possession of the title-deeds. After 
his father’s death the solicitor in accordance with his 
instruQtions from the mother delivered the said 
envelope to Plaintiff when she for the first time be- 
came aw’are of her title to the property. 

In her present action to recover it the Defendant 
set up tlie statute of limitations. 

Mr. Justice Kekewich had held that the Conduct 
of the mother in wilfully secreting fronf^Pkintiff in- 
formation regarding her conveyance amounted to a 
concealed fraud within the above section and the 
statute did not begin to run until after the death 
of the mother and so decided on favour of Plaintiff. 

Thcq Defendant appealed. 

Lord Justice Rigby agreed w’itli Mr. Justice Keke- 
wich that the words of the statute were applicable 
to every case of a concealed fraud which deprives 
the owner. The other two learned Judges were of 
the contrary opinion,; they held that fraud con- 
templated ]y the section must be fraud of the 
person setting up the statute or of some one through 
wdiom that person claims. 

la accordance with the opinion of tlje majority of 
the Court the appeal was allowed. In the judgment 
of the Lord Chief J ustice as also in that of Lord 
Justice Rigby many authorities are mentioned. 

Mr. JtenfdiaWf Q. C., and Mr. Clarke for the Ap- 
pellant. 

Mr. WarrinytoUj (J. C., and Mr. Martelli for the 
Plaintiff. 

C. W. A. Appeal allowed, 

(QUEEN’S BENCH DIVISION.— Boots Cash 
Chemists (Lancashire) Limited and others v. 
Grundy and otheRvS. Before Justices Biuiiam and 
Phillimoiib. 21st June 1900. 

tRival tradere — Combination — Conspiracy, 

The Plaintiffs and Defendants were both in the 
same trade ; sellers of etchings and engravings. 
The Plaintiffs complained of a circular marked 
private antj confidential published by the Defend- 
ants in combination with others (the circular con- 
taining twenty-one signatures) thereby maliciously 
and without just cause inducing customers not to 
deal with them. 

The defence was that the statement of claim 
showed no cause of action. 

The learned Judges differed in opinion. 

Mr. Justice Phillimorb in the course of his judg- 
ment said: '4 should hold that all confederacies to 
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injure a man by committing torts, which would be 
actionable against individuals committing them 
separately, become' indictable by reason of the com- 
bination. It seems furtlier that confederacies to 
injure without committing actionable torts but by 
doing acts punishable only in the ecclesiastical Courts 

are also indictable conspiracies 

If the confederacy in this case for the motives and 
purposes alleged in the statement of claim were 
proved as laid it would be indictable and at least 
equally <if not a fortiori actionable; in other words 
given the confederacy, the motive and the purpose 
make all the difference.” 

Mb. Justice }3igham whose judgment prevailed 
concludes it as follows : — “ In the present case 1 can 
find no act alleged against the Defendants whi(jh 
amounts to a violation of any right in the Plaintiffs, 
nor can I find any act alleged against the Defend- 
ants which is unlawful as against any other indivi- 
dual or against the public at large. I tlicreforc 
come to the conclusion that the statement of claim 
discloses no cause of action.” The keynote to the 
decision appears in the following senteijces : — “ No 
conspiracy can give rise to a civil action unless it 
violates or threatens to violate the rights of an 
individual as distinguished from the rights of the 
public at large. If it does violate the rights of an 
individual, ho may sue for damages ; if it threatens 
such a violation lie may sue for an injunction. But ■ 
before any action can lie a right in the individual 
must be violated or threatened.” 

Among the cases. considered by the learned Judges 
were those of the Mogul Steamship (Jo, (1892, A. C. 
25), and Allen v. Flood (1898, 1. A. C. 1) 

Leave to appeal was granted to Plaintiffs, ))ut 
the action was dismissed. • 

Mr, Joseph Walton, (j. and Mr. Colefaj' fdr 
the Plaintiffs. 

J/r. Fufus Isaacs, fj. 0., and Mr, Scrutton for the 
Defendants. 

C. W. A. 

QUEEN’S BENCH DIVISION.— Thursby i;. Eocles. 
Before Mr. Justice Bigham. 8th December 1900. 

Contract — Payment of rent — No memorandum' of 
agreement, part performance — Statute of fra%ids, 

Thursby had let a fiat to Eccles. The latter agreed 
to rent same at £4-10 per week for a certain time. 
On the day the agreement was entered into Eccles 
paid down one week’s rent. Ther^ was no memo- 
randum of agreement, The parties fell out. Defend- 
ant never took possession and repudiated the con- 
tract. 

The question was whether the payment of the 
week’s rent in advance was sufficient part performance 
of the contract so as to take it out of the statute of 
frauds, rendering the written memorandum un- 
necessary. 

The learned Judge held that the mere payment 


of rent did not take the contract out of tlie statute 
of frauds. Maddeson v, Alderson (8 App. Cas., 
p. 479) showed that a payment of part of the 
purchase money in a contract of sale of lands was 
not sucli a part p(‘rfonnaucc of the contract uH 
will take it out of the statuto and the learned 
Judge could sec no distiiictiou in principle between 
that and a payment of rent. The action therefore 
failed. 

Mr. Baydoll Houghton for the Plaintiff. 

Mr. Cannot for tlie Defendant. 

Judgment for Defendant. 

C. W. A. 

4lotfs of (iTaoco. 

hopottaiit oricf> to 1)0 fun,v loportcd hereafter.) 

CALCUTTA ITlGH COURT. 

[MATRIMONIAL JURISDICTION.] 

Suit No. 1 of 1900. 

Uarinoton, J. ] Youi) 

1901. V . 

10, January. J Youi). 

f Divorce — Conduct a ffr.r suit, I'videnre of. 

Tins was a husbaiKPs suit for divorce by reason of 
\\ife’s adultery with co-IvCHpondunts. 

Mr, Knight for the Petitioner, in course of proving 
his case, offered evideiiee tliat one eo Kespondent, on 
a date after suit was brought, was fouml at 7 a.ai. 
sleeping half-nakcnl outsidg the open door of Res- 
pondents bed -room. 

The Court.-- 'How is that evidence, it is not 
pleaded 

Mr. Knight. It vim after suit. It is admissible 
to show the character of atds between Petitioner and 
this co-Respondent which are suseeptible of indiffer- 
ent interpretation or of one e(puilly consistent with 
guilt and innocence ; cites IMdy v. Daddy, 20 L. J, 
P. A; M. 22, vide also Piiipson hividence, 2ud i‘M., 

p. 126. 

’I'uK Court admitted the evidence. 

Messrs, Leslie d' Hinds, Attorney for the Petitioner. 

J. C. W. 

[ORDINARY ORIGINAL CIVIL JURLSDIOTION.J 

Suit No. 780 of 1897. 

Harington, J‘f ISatyendua iM'-han Bose, Plaintiff*, 
1901. [ 

^ 17, January. J , 0. E. ALEXANUEif, Defendant. 

Civil Procedure Code (Act XIV of 1882), sec, 29/1 — 
Money realised after discharge — Jiateahle distribution. 
An application for distribution under sec. 295 of 
the money realised by attachment of salary of this 
Defendant, after his personal discharge, standing to 
the credit of this suit. > 
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The Defeudaut obtained his personal discharge 
on the 7th April 1897, the order being not aiibjeofc 
to any condition that this insolvent, who was a 
Governmetit officer, would pay any portion of his 
salary to the Official Assignee. Subsequently be again 
contracted debts and several decrees (which cannot 
come under his schedule) were made against him ; 
in ‘execution of one of those decrees the moiety of 
his salary was attached and the money so realijsed 
stands now to the credit of this suit. 

Mr, Sinha applied on notice to all parties concerned 
for an order that a rateable distribution be made 
of the money standing to the credit of this suit. 
He said that he could cite many authorities in 
support of his contention that the Official Assignee 
as assignee of the estate of' the insolvent is, hot 
entitled to the mont*y but that the same should be 
distributed amongst the holders of the siiosefiuent 
decrees, but as the Olheial Assignee is not going to 
oppose or claim the money nndcr sec. 27 of the. 
Insolvent Act he would bo content with citing 
only Krtsto Komid Mitter v. Suresh Chandra Deh 
(I. L. ll 8 Cal. hoG). 

Held — That the sub-seiiuoni creditors are entitled 
to have the money rateahly distributed among them- 
selves and that the attaching creditors’ costs of 
references are to be added to their respective claidi#. 

Mr. ll. C. Attorney for the Plaintitf.^ 

Bahu Kallj^ Mohun Rulahit^ Attorney for the * 
Defendant. 

K. K. D 


[CIVIL APPELLATE JURISDICTION. j 


ArPE.\L FFiO.M Al’PEIiLATE DeCUEE 

No. vm OF \m. 


Chose, J. 
PUATT, J. 
1901. 

8, January. 


Umesu (Juunder Dey au(^ 
others, Plaintids, Appellants, 

V. 

Sfi.vrues.suu Ciiunder and an- 
other, Defendants, Uespondents, 


Civil Procedure Code (Act XIV of 18Si2\ sec, 
IS — Res judicata — Judgment in previous suit between 
the same parties^ whether operates as res judicata in 
a subsequent suit^ if all the issues in the former are not 
decided. 


This was an appeal preferred on the 18th of July 
1898, against a decision of H. R. H. Coxe, Ksq., 
Judge of Midnapur, dated the 25tli of April 1898, 
confirming a decree of Babu Girish Chiinder Chow- 
dhury, Subordinate Judge of that district, dated the 
17th of June 1897. ^ 

The question for decision in this appeal was 
whether the suit out of which the present appeal 
arose was barred by res judicata by virtue of a judg- 
ment iu a previous suit between the parties. 

he present suit was one for «in account and for 
recovery of such sums of money as upon taking of 
such accounts may be found due to the Plaintiff 


from the Defendant^ the latter being regarded as 
the Plaintiff’s servant. The judgment, by virtue of 
which it was said that the preseAt suit was barred, 
had been passed iu a suit in which the Plaintiff 
claimed, in the first place, the winding up of the 
partnership business, the Defendant being regarded 
as. a co partner in the business which was being 
managed by him ; in the second place for an account 
being taken from the Defendant, he being regarded 
as the managing partner ; and, in the third place, 
for the recovery of such sums of money as might 
upon the,, taking of an account from the Defendant 
be found due to the Plaintiff. The following issues 
were raised iu the previous suit : — 

Whether the Plaintiff and Defendant were 
members of a partnership I If so, what were the 
terms of the contract of the partnership business, 
and whether the plaint has been properly drawn up? 

6V*o«(i.— Vl^hether the Defendant is liable to the 
Plaintiff for accounts i 

Third . — Whether the Defendant was as the Plaiii- 
servant remunerated by a share in the profits? 

AW'it/i.~What payments, if any, have been made 
by the Defendaiit for which the Plaintiff l^is not 
given him credit ? 

Fifth . — What amount, if any, is the Plaintiff 
entitled to from the Defendant ? 

Bijdh , — What other relief is the Plaintiff entitled 
to? ^ 

iSeoenth.--U tne suit barred by limitation ? 

The Subordinate Judge held that the Plaintiff’ 
and Defendant were not partners and that the 
Defendant could not be sued in the capacity of a 
partner and he therefore dismissed the suit ; at the 
conclusion of the trial the IMaintiff, asked that an 
account might be decreed against the Defendant he 
being treated as a servant ; but the Court did not 
allow the Plaintiff to change the character of the 
suit which was accordingly dismissed. 

The judgment in the previous suit was held by 
both the lower Courts to operate as res judicata iu 
the present suit. 

Plaintiff preferred this second appeal. 

Their Lordships were of opinion that it ewas 
perfectly clear that in the previous suit the Subor- 
^dinate Judge meant to deal with the first issue only 
and iTot with any of the other issues, he being of 
opinion, that to regard the Defendant as a servant 
and to call upon him to render an account in that 
capacity would be to convert a suit of one character 
into a suit of a, wholly different character ; and that 
the matter involved in the present suit not having 
been really dealt with and decided in the previous 
suit, the present suit was not barred. 

Balus Lai Mohun Das and Sarat Chandra DuU 
for the Appellants, 

Dr. Ashutosh Mookerjee for the Rospondeats. 

Apped oMoumd,: 

%, a & A.. . - 

to 
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[CIVIL APPELLATE JURISDICTION.] 

ArrEAL PROW Appellate Decree 
No.^ 2087 OP 1899, 

Chose, J. Sadai Naik, Plaintiff, Appellant, 

Pratt, J. v. 

1901. ‘ Serai Naik and another, Defendants 
9, January. and Objectors-Respondeuts. 

Landlord and Tenant Procedtire Act {X of 1859), 
sec. 161 — Bent suit, tvlieie claim is for amount less 
than Jis. 6,000- Second appeal, against judgment of ^ 
District fludge, if lies — Code of Civil Procedure 
(Acf XIY of 1882), sec. 58, If. -Practice Inferences 
from facts — Second ap 2 ^cal, grounds of— Lease, ter- 
mination of on death of grantor, of itself— Voidahh 
or void. ^ 

This was an appeal preferred on the 17th of 
November 1899, against a decision of W. J\. llrown, 
Ksq., District Judge of /illah ('uttack, dated^ the 
14th September 1899, reversing a decision of Jlabu 
Nayaranjan Bhuttacharjee, Sub-divisional Officer 
and Deputy Collector of Bliadruck, dated the I'Uh 
May 1899. . 

This appeal arose out of a suit for rent .instituted 
under Act X of 1859. The claim Vas in respect of 
rents for the year J.‘10r) (Oiya style 24 Bhad. 1*104 
to 12 Bhad. 1305, B. 8.). The suit was contested 
by the Defendants, the tenants, upon the ground 
tliat the Plaintiff had no right to recover it and 
they were supported in that resi)eet Irjr a third part^’, < 
who had intervened under the provisions of sec. 77 
of Act X of 1859. 

The facts of the case were as follows 

It appears that a certain zemindari belonged to 
three ladies Adhoremoni, (hribala and Nistarini, each 
being entitled to. a one-third sliare thereof. Nistarini 
executed an ijara pottah in respect «f her onc-third 
share in favour of Adhoremoni and (Jiribala, and it* 
w'as for a period commencing from 1289 and ending 
with 1 304, B. S. Nistafini died in Falgoon 1 303, B. 8., 
corresponding to aornjo date in February 1897, and 
Matungini, the intervenor Defendant—the daughter 
of Nistarini— -succeeded to the estate. In the mean- 
time Adhoremoni and iJiribala had sublet their ijara 
interest in favour of the present Plaintiff. ^Siwrtly 
after the death of Nistarini the revenue payable 
on account of her share in the zemindari fell dne, , 
and it was paid by the Plaintiff' in April 1897* and 
not by Matungini. 

That one of the terms of the ijara lease was 
that out of the rent payable by the ijardars to the 
lessor, the former should pay the Gqyernment reve- 
nue on account of the lessor's share in the zemindari, 
and apparently, it was with reference to this con- 
dition in the ijara pottah that the payment in April 
1897 was made by the Plaintiff. 

In Kartik 1304, B. S., corresponding to some date 
in October 1897, two notices were issued by Matun- 
gini one of the notices being to the tenants on tlie 
property, ^nd ^be other to Adhoremoni and Giribala, 


No allusion was there made as to the ijara having 
either expired or been brought to a termination ; 
and tliere was nothing in either of these notices 
indicating that Matungini had determined the ijmxt. 

In the next month, November 1897, another kist 
of Government revenue foil due, but Matungini 
took no steps to pay the kist, just in the same way 
as she had made no payment in respect of the 
April kist. 

'i'he Deputy Collector who tried the suit was 
of opinion that the Plaintiff was entitled to recover 
the rent, and accordnngly passed a decree in his 
favour. On appeal the District Judge reversed the 
judgment of the Deputy Collector upon the ground 
th;it the Plaintiff’ was not entitled to recover the 
rent, claimed. He lit^d that upon the death of 
Njstarini the ijara came to an end by itself, and 
that the%ilurc on the part of the intervenor to 
pay the revenue either in April 1897 or in November 
J897 could not and did not indicate that it was 
her intention to allow the lease to run on until 
the year 1304, B. 8. 

The Plaintiff thereupon preferred this second 
appeal, and at the hearing a preliminary objection 
was taken on behalf of the Kcspondents-Def(3ndauts- - 
upoy the ground that no second appeal lay to the 
Hijfb Court againsj. the judgment of the District 
Judge,, the suit for rent being for an amount less 
►than Ks. .5,000. 

Held- -That a second ajipeal lies to the High Court 
against a judgment and decree of the District 
Judge p,aKsed on appeal in a suit for rent under 
Act X of 1859, when the amount claimed is less 
than Bs. 5,000. 

Hallodhvr Disicas v. Mahesh Chandra Haidar 
(Sudder Dewany Deeisioirs for the year 1801, Act 
X of 1859 Billings, p. 8) followed ; Rajah Xilmoncg 
Singh Deo Bahadur v. Tara Nath Mukerjee (!<. It. 
9 J. A. 171) referred to ; and Khedon Mahato \. 
Budhun Mahato (4 C. AV. N. 3.33) distinguished. 

That the lease could not and did not come to 
an end by itself upon life death of Nistarini. df(4hu 
Sudan Singh v. E. G. Eonke (1. L. It. 25 (’al. 1). 

That the lease was voidable* and the intervenor 
was at liberty to bring it to a termination but 
neither by the notices nor by any other act or 
conduct on Iicr p.Mrt she having done so, and she 
having nllow'cd the ijardars to pay the (iovernment 
revenue on more occasions than one, the legitimate 
inference is that the ijara was not brought to a 
termination but was allowed to run on. 

Bahu Boidya NathVutl for the Appellant. 

Dr. Ashuiosh Muka'eje, witli Balms Jnanendra 
Nath Bose and Biraj Mohan Movumdar, for the 
Respondents. 

• * Appeal allowed. 

H.P.C, , , 
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[Oim APPELLATE JURISDICTION.] 

Appeat. from Appellate Decree 
No. 2457 OF 1898. 


(xHORE, J. 
PllATT, J. 
1901. 

10, .lanuary. 


PuRNA Chandra Sarkar, 
Plaintiff, Appellant, 


Nilmadhub Nandi, Defendant, 
llcspondont. 

Civil Proceihtre Code {Act XIV of 18S2\ 87 5^ 

(c)— Compromise decree^ jurisdiction to passy 
when the compromise relates to matters outside the scope 
of the suit — RevieWy admission of presented out of time 
■ — ReasonSy sufficient for admission—RevieWy granting 
ofy on ground not taken in the ajiplicntion and upon 
qround untenahle — Registration Act (/// of 1877) 
'sec, 77, ‘ • 


Thi« was an appeal preferred on the Gth of^J'lecem., 
her 1 898, against a decree of Babu Chandi Charan 
Sen, Additional Subordinate Judge of Biirdwan; 
dated the 29th of Scplenibcr 1898, passed on appeal ^ 
from the decision of Babu Bepin Behari (ilhosc, 
Additional Munsif of Banigungo, dated the 31st 
July 1895. 

^riie suit out of which this appeal arose, w^as 
broiiglit by one Sriinanjuri Dassi, for registration 
of a kahuliyat under sec. 77 of the Begistration \ct. 
The Plaintiff stated in her idai^t that there wfls 
a dispute between her and tlu; Defendant Nilmadhub 
Nundi ; that the Defendant afterwards proposed to 
settle the matter amicably and jiromiscd to pay 
Ks. 100 as compensation and to execute a hilmliyat 
for enhanced jama of the hinds held hy him under 
the Plaintifi’ ; that the Defendant then executed the 
kaljuliyat iu suit in her favour ou the 16th Kartick 
1301, B, S,, and promised to register tbe same after 
payment of the compeusatiou which Avas to be paid 
after the paddy was reaped ; that tlie Defendant 
not having registered the kalndiyat at the a{)pointed 
time, she presented it for registration at the Siib- 
Begistry Ofilco Avhen the Defendant denied exe- 
cution of the document and tlie Sub-Registrar 
refused to register the same; she thereupon appealed 
to the Begistrar and her appeal was disallowed on 
the 3rd June 1895. Then I’urna Chandra Sarkar 
and Uttam (Jhaiidra Sarkar, on the death of their 
mother Srimanjuri Dassi, were substituted in her 
place as Plaintiffs in this suit for registration of the 
document. 

The Defendant contended that he did not execute 
the kahdiyat in suit and did not agree to pay en- 
hanced jama ; that he did not consent to pay Rs. 
100 for compensation ; that he did not promise 
to register the hahuliyat as 8t}]ted in the plaint and 
thsxt he did not settle the dispute amicably as 
alleged in the plaint. 

The first Court decreed the Plaintiffs’ suit. While 
the appeal was pending, the parties came to a com- 
proiruse and tiled a petition of contprornise on the 
3l8t January 1898. In that petition it was set forth 


that the Imhdiyat in suit would be upheld ; tlmt 
the Plaintiffs would withdraw certain pending suits ; 
that they would grant a settlement to the Defendant 
of certain Noabad! and waste lands, and would 
admit him as the holder of certain other mal lands. 
A decree was passed in accordance with the com- 
promise on the 3rd February 1898, the terms of the 
Solenamd being embodied in full in the decree. On 
the 8th June 1898, the Defendant presented an 
application for review after 90 days. The applica- 
tion which was based on the ground of fraud, deceit, 
coercion and failure to carry out the terms of the 
compromis®, was admitted on the ground that both 
parties misunderstood the terms and meaning of the 
Solenamd and ultimately the compromise decree was 
aet aside and the appeal reheard, the result being 
that the decree id the first Court was reversed, and 
the suit dismissed. 

Then this isecoiid appeal was preferred by the 
Plaintiff, and the principal grounds urged before the 
Court were:— (1) That the review Avas admitted 
after the expiration of the period of limitation 
prescribed therefor, and without sufficient cause, 
and (2) tlutt the review was admitted on a ground 
not stated in the application. 

Held — That a review presented after the expira- 
tion of the period of limitation prescribed therefor 
cannot be admitted when no sufficient reason is 
alleged and found for presenting the review out of 
time. 

That a Court is nob competent to admit a review 
upon a ground not expressly taken in the application 
for revieAv nor when the ground is clearly untenable. 

That a decree upon a compromise cannot be 
regarded as ultra vires simply because the deed of 
compromise referred also to matters outside the 
subject-matter of the suit. 

Rahu Nalini Ranjan Chatterjee for the Appellant. 

Rahus Lai Mohan Das and Dehendra Chandra 
Mullick for the Respondent. 

Appeal allowed : Compromise decree affirmed, 

H. J?. C. 
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We deeply mourn to record th6 death of 
Her Gracious Majesty, Victoria, Queen of the 
United Kingdom of Great Britain and Ireland 
and Empress of India, which sad event took place 
at Osborne, at 6-30 p.m., on Tuesday the 22nd of 
January last. It is not for us to recount all the 
virtues that Goi had blessed her wi^, or record 
the blessings of her reign. It will suffice to say 
that both in her private life, and in her public 
duties she had lived, and acted «up to the 
ideals of the people over whom she had been 
called upon to rule. She was devoted as a 
wife, loving as a mother, simple, frugal and 
virtuous in private life and the very ideal of 
a constitutional monarch. The Victorian period 
occupies a position in history, which for the groVth 
and progress of philosophical thought, scientiho 
skill, commercial activity, enlightened legislation 
and the reformation of the Courts and the insti- 
tutions of Government has, perhaps, never been 
surpassed in the history of the world. That 
she directly and indirectly contributed a great 
deal towards the progress and prosperity of 
her people cannot be gainsaid. Progress in its 
true sense is only possible under peaceful and 
moral conditions of society, such as she through- 
out endeavoured to maintain. India came under 
her direct rule in 1858 and she ever since 
eriue^ a personal solicitude for her welfare and 
ji>rrow in her sufferings. 


On receipt of the news of Her Majesty*s death 
the Lords of the Privy Council and others assembled 
at St. James’s Palace .and declared the Imperial 
Crown of the United Kingdom of Great Britain 
and Ireland to have rightly come to the High and 
Mighty Prince Albert Edward and proclaimed His 
• Most Gracious Majesty* King Edward VIJ, King 
of the United Kingdom of (ireat Britain and 
Ireltind, a!id Emperor of India. The Governor- 
Geyeral in Council announced tliis proclamation by 
notification in the Gazette of India of the 26th of 
January 1901, and on that day in the afternoon, at 
5 P.M., the Sheriff of Calcutta read the proclamation 
and the declaration made by His Majesty subsequent 
thereto, from the steps of the Town Hall. The 
proclamation is identical in form with that made at 
the accession of the late lamented Sovereign and 
the pmst important announcement in His Majesty’s 
declaration is his extermination to be a consti- 
tutional monarch in the strictest sense'^of the word, 
llio importance of this assurance we shall explain 
below. 


It must not be supposeh that the King op 
England is bylaw a constitutional monarch. Under 
the laws of England, the King up to this day 
jsnjoys ^ory high privileges and prerogatives. Under 
the written constitution, the King is the Chief Exe- 
cutive. He has co-ordinate powers of legislation and 
can veto the Bills passed in Parliament. He can call, 
prorogue, dissolve Parliament. He can appoint or 
discharge Ministers at his will. He can raise or dis- 
band the army and navy apd holds supremo command 
over them, lie is the “Fountain of Honour,” and can 
create Peers and confer titles, dignities and offices of 
• all kind. He is the head of the National Church and 
Controls the clergy. He is the only legal Sovereign 
known to the Foreign powers and has the sole right 
of accrediting or receiving ambassadors, of entering 
int#. offensive or defensive alliances of making 
treaties or of declaring war or peace. In contrast 
to these direct sfatutory powers there are but a 
few indirect statutory limitations to them. Of these 
Jattw kind the most prominent are that he cannot 
keep a standing army in time of peace without 
consent of Parliament or suspend laws or dispense 
with their operation. These were the only limita- 
tions imposed by ^ the Bill of Rights, w these 
the Act of Settlement only added the independence 
of the Judges by making them removeable only 
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by a vote of both Houses of Parliament and not at 
royal pleasure, as before. The Act of Settlement 
further settled the succession to the throne of the 
Hanoverian Kings but in no other respect imposed 
any limitations on the royal prerogatives, the abuse 
of which had brought about the Revolution of 1688. 
The process by which the prerogatives of the Crown 
have, since the Revolution, been brought under 
constitutional control is matter of long history. 
But without entering into any details it may 
safely be said that the most effective of this control 
is financial. The. King has since the Revolution 
been deprived of the power of appropriation or 
expenditure of revenue and is now dependant on 
an allowance called the Civil List for his personal 
expenses and the expenses of the royal household.* 
He has no power to maintain the army or navy 
except by the annual vote of the House o^ Comiftons, 
nor can his officers maintain discipline in ^ the 
army or navy except under the Mutiny Act, passed 
annually by Parliament. These are no doubt vbry 
effective checks over the high privileges and pre- 
rogotives of the Crown enumerated above. But still 
experience has shown how a monarch like Coorge IH, 
determined to rule as a King, could set the author- 
ity of the Parliament at nought and played with 
the ministers and the political parties as lit Jiked. 
With another monarch, the m(?ans to an end, may 
not be a wholesale corruption of the Commons but 
it may be some pretence for the glory of national 
arms which has, at all times and ages, paid with the 
populace. The rights of the Sovereign to dissolve 
Parliament, to discharge Ministers, to create Peers, 
are such potent factors in the constitution of 
England that they may any day be exercised, for 
good or evil, by an ambitious King to establish a 
personal rule. Mr. Gladstone with all his regard 
for the constitution was conscious of the rocks ahead 
and observed in his Cleanings of Past Years : — “ It 
will be an evil and a perilous day for the monarchy 
were any prospective possessor of the Crown to 
assume or claim for himself final, or preponderating, 
or even independent po>>;er, in any one department 
of State.” But it may equally be a perilous day 
for the constitution of England. But England has 
been singularly fortunate in her late lamented 
Sovereign and to have now in Her successor u 
King whose ambition it is to be a constitutional 
monarch in the strictest sense of the word. 
His Majesty has watched the working of 1 ^the 
constitution and the political life of his people 
during the better part of the 'last half century 
and his determination is, no doubt, the dictate of 
his wisdom. He is sure to be as good a King as 
his mother was a Queen. 


[VOL. V. 

DEATH OF HER MAJESTY THE QUEEN. 

Pkoobkdings in the High Court. 

To-day on the reopening of 'the High Court after 
the jSrt Panchani holidays the Full Court assembled 
at 11 A.M., in the Chief Justice's Court. The Chief 
Justice and the judges were all robed in scarlet and 
were in full mourning. All the branches of the pro- 
fession were strongly represented and the Court 
room was filled long before 11 o’clock and many 
had to wait outside for want of room. The Chief 
Justice, referring to the death of Her Majesty, spoke 
with great feeling and all the judges remained 
standing while his Lordsliip spoke. 

Thk Chief Justice addressing the Bar said : — 

Mr. Advoca'ik (Ieneual and Babu Ram Charan 
Mittra.— W e are assembled to-day in the gloom of a 
great national sorrow, the death of our great, good 
and inostH»eloved (Jueen, the mighty monarch of 
a mighty Empire. Hur grief, genuine and sponta- 
neous, will be shared not only by those who owed 
allegiance to Her Royal and Imperial sway, but by 
every nation of the civilized world. 

The “reign of Her late J\Iost Gracious Majesty was 
unsurpassed, in point of length, in the annals of 
the Ilritish Crown : it has become identified, i 
with the march of progress, of civilization, and of^ 
social advancement: it has been signalized by the 
ever- increasing power and prosperity of the British 
Nation. The events of the last trying, and to many, 
most distressful year, have displayed to the world 
how united was our Empire in the assertion of its 
rights : I am satisfied that to-day that Empire will 
bo equally united in its expression of heartfelt grief 
at the death of the Most Illustrious and Gracious 
Lady, so recently our revered and beloved Queen. 

Historians have written of great Kings and of 
great Queens, but the Historian of to-day will 
have to chrpnicle a reign conspicuous in the 
feature of the deep love of a Queen for her people, 
and of the e([\vd\ love and reverence of that people 
for their Queen. Years, as they have rolled swiftly 
onward, have tended only to strengthen and to 
intensify that sense of mutual attachment and of 
afiecMon, but it was the ever womanly sympathy of 
Her late Majesty which inspired this feeling in the 
beginning, and caused it to become national in the 
end. Truly did this Most Gracious Lady share 
with her people their joys and their sorrows, as they, 
in all loyalty, sympathised with her many trials 
and bereavements. Whenever calamity befel them, 
whether in < England or in India or in the Colonies, a 
Royal message was at once flashed along the wires, 
replete with the expression of Her Royal condolence 
and womanly tenderness. It was this manifestation of 
Her late Majesty’s most sympathetic nature which 
went BO direct to the heart of the nation. 

To the people of India the news of Her late 
Majesty’s death will be inexpressibly sad, for there 
was^ perhaps, no portion pf Her vast dominions which 
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attracted more closely Her Royal regard, whilst again 
and again she has evinced her deep and gracious 
interest in the welfare’ of its people, and unstinted 
sympathy with their many troubles. The highest 
and the lowest in India, the Ruling Prince and the 
toiling peasant, will mourn alike the loss which the 
nation has sustained. 

I must detain you no longer. I might, perhaps, 
have paid a most respectful tribute, one of tr\ie 
admiration, to the remarkable qualities which dis- 
tinguisheck Her late Most Gracious Majesty as a 
constitutional Sovereign, and as the founfeiin-head 
of Justice, to her uncompromising championship of 
its purity and impartiality. But at this moment 
such reflections would be somewhat out of place. 
I would prefer to hope, weak and iiieflective as my 
words may have been, that I have at least illustrated 
how deeply rooted, during her life, was the love 
and affection of her people towards our late Gracious 
Queen, confident as I am, that, after her death, there 
will ever remain enshrined in their hearts the 
memory of Her unrivalled public and private, Queen- 
ly and womanly, virtues, the recollection, of her 
long, her glorious and most beneficent* reign. 

Thb Advocate- GENEKAJ i then addressing the Bench 
oii behalf of Bar said : — 

My Lord Chief Justice, my Lords the Judobs 
OF THIS Court,-— The death of our lamented (jneen- 
Empress has plunged her people into^ grief. There 
is in the hearts of all, who but lately owned 
her beneficent sway, a deep and ever-abiding sense 
of that irreparable loss which the Empire has sus- 
tained by her departure, In that deep, that wide- 
spread grief, India largely shares. India, as my liOrd 
has most truly observed, has ever been the special 
object of Her late Majesty’s most sincere concern, 
Her most sympathetic interest, and in her sorrow 
we too, who have, some of us for many years, 
been priviledged to practise in tliis High Court, Her 
Majesty’s own foundation — so long the supremo 
interpreter of Her laws and the guardian of the 
liberties of Her subjects on this side of India — 
have our share and desire to testify to its sincerity. 

My Lord, during Her reign, the longest p^rimps 
known history, as it is to tlie annals of England,^ 
the Indian Empire, of which she was pleased* 
graciously to assume the title of Empress in 1S77, 
has been greatly augmented and wisely consolidated 
and what is perhaps of greater import to those 
more immediately concerned, the condition of the 
people of this country, be they Hindus, Maho- 
medans, Buddhists or Christians and of the various 
towns and tribes that owned Her sway, has, 
by good Government, equal laws and impartial 
administration of justice, been immeasurably im- 
proved. But over and beyond the great debt of 
gratitude which India owes on this account to Her 
late lamented and Most Gracious Empress, there is 
the deep bond of sympathy arising out of Her late 
Majesty’s Wrtfelt concern for the welfare of Her 


subjects. From that great, that womanly virtue, 
queened in her, she has never swerved. She has 
shared in all the sorrows and calamities which have 
from lime to time befallen Her Iudi|u subjects, It 
is fitting, therefore, my Lord, I crave leave to say, 
that in this Court there should be expression given 
to the keen sense of bereavement with which tho 
whole Empire is inundated, Voii, my Lord, have, 
may I be permitted to say, well and nobly voiced 
the feelings of us all. You have in fitting words 
given utterance to tho sorrow of the Bench. I would 
fain express the sorrow df the Bar and of tho Vakeels 
and Attorneys of this CViurt on whose behalf and at 
whoso request, 1 speak. Of very truth, my Lord, 
t as your Lordsfiip has ^so well observed, tho reign 
of Her departed Majesty, coeval with tho larger 
part of tl^o greatest century of the Christian era, 
jias been one of progress, progress upon progress 
in 'every direction that made for the greatness, 
the glory and the good of tlic Empire. Upon 
Her tomb, there may in justice be inscribed— 
“She wrought Her people lasting good.” Nor were 
the private virtues of that Most Gracious Lady, 
whom we mourn, unequal to the greatness of Her 
public record. Nay, rather their eflulgence bathes 
it in, inextinguishable light. Her life was pure. 
Bhc*niade Her royql residence a model homo. Her 
charity ^’as instituted in all her people’s trials. Victoria 
the Great and Good, as to future ages she will be 
known, has with the large heart of a mother sliared 
in all the sorrows in all the trials and calamities 
that have befallen Her people and they, in their 
turn, have shared in such pleasure as they might, 
in the trials which have befallen that Most Gracious 
Lady and witnessed that every sad stroke of 
sorrow but brought Her iiito nearer relation with 
* themselves, into ibost assiduous coiioerii for tho 
well-being of the Empire. And so she reigned in tho 
hearts of Her people and established in reverential 
love, the broad foundations of that throne to which 
the King, Her son, has succeeded. Now she rests 
from Her labours and has, as we trust, for a temporal 
obtained an eternal CVef^vn. But for us, for Her 
sorrowing subjects, throughout the length and breadth 
of Her great Empire, aye, and for many more who 
•liave not owned Her sway, there remained but sorrow, 
a sorrow heartfelt and sincere, “for Her in whom 
a thousand claims to reverence closed as mother, 
wife and Queen.” 

The Chief Justice.— The Court will now adjourn. 
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HOUSE OP LORDS.— Cooke v, Charles Vooelbr 
&Co* Before the Lord Chancellor, Lord Mac- 

NAOHTBN, LoR#DaVBY, LoRD JaMES OP HEREFORD, 
Lord B^mpton and Lord Robertson. 14th Dec- 
ember 1900, 

Bankruptcy Court — Jurisdiction over foreigners 
residing cd>road but trading in London, 

The Respondents’ firm was constituted of two 
partners named Devries, citizens of America, residing 
in Baltimore where the principal business of manu- 
facturers of Patent medicines was carried on. A 
branch business was carried on in the Farringdon 
Road, city of London, by their manager, one , 
Geddes, under a power-of-attorncy. The Manager at 
Baltimore was one Dularey. There \^ore other 
branches, one at Paris, one at Sydney and elsewhere.^ 
In carrying on the London business the Company 
had contracted debts in England, and they hed 
assets in England. On December 18tli, 1899, the 
Company made a conveyance and assignment of 
all their property wherever situated to Dularey as 
trustee for the benefit of the creditors generally. On 
January 6th, 1900, they gave notice to a creditor that 
they were about to suspend payment of their debts. 

Immediately after two of the English creditors 
of the Company filed a bankruptcy petition against 
the Company in the High Court allegfng that 
within 3 months from the date of the presentation of 
the wpetition the firm had committed two acts of 
bankruptcy, vw., the assignment and the said notice. 

The debtors opposed the making of a receiving 
order, mainly disputing the jurisdiction of the Court. 

The Registrar following Ex parte Blain (1879, 12 
Ch. D. 522), Ex parte Crispin {\%n, L. R. 8 Ch. 274) 
and In re Pearson dismissed the petition o'*! the ' 
ground that the objection against the jurisdiction 
was sound. 

The Court of Appeal affirmed that decision (1900, 
IQ. B. 541) deciding that the Company was not 
a debtor within the meaning of the Bankruptcy Act 
and following the ruling of In re Pearson, 

The House of Lords now unanimously affirmed 
that decision. The Lord Chancellor in his judg- 
ment, inter n/ia, referred with approval to the decision 
given in Ex parte Blain^ he said : — “ The question 
in debate came before a Court consisting of Lord 
Justice James, Lord Esher and Lord Justice Cotton 
and upon principles which I think were established 
by Ex parte Crispin they held on terms that an act 
of Bankruptcy must be a personal act or default, 
and it cannot be committed through an agent, aor 
by a firm as ^uch ; and that the English statute 
could only affect English subjects or foreigners who 
came either permanently or temporalily within the 
allegiance of the English Crown.” 

Then reierring to /» '«' Pianon, the Lord 
Chancellor said the Bankruptcy Act of 1883 made 
no diffi^nce in the law. As Lord Justice Fry had 


pointed out the word “debtor” in sUlhseo. 1 (g) of 
sec. 4 did not mean a debtor all over the world, 
but only a debtor who is subject to the law of 
England and such a debtor mitst be found before 
an act of Bankruptcy can be committed. 

Lord Davey pointed out that in Ex parte Crispin 
it was laid down that a foreigner trading in England 
is subject to the Bankruptcy law, but that it is the 
act of Bankruptcy which gives the Court jurisdic- 
tion, and that in the case of a foreigner that act of 
Bankruptcy must be committed in this country, or 
bo an act intended to operate according to the law 
of this country. The principle enunciated is equally 
applicable whether the foreigner be brought within 
the reach of the Bankruptcy law by his residence 
in this country, or from the fact of his trading here. 
In the present case the only act which could be 
relied on as an act of Bankruptcy was the assign- 
ment, but that was. executed at Baltimore and was 
intended to have effect according to the law of 
Maryland and not of this country. There was no 
evidence of any authority from the Respondents to 
Dularey, to give notice of suspension. Dularey’s 
instructions to Geddes, from whom notice was given 
to creditors, must be taken to have been given by 
Dularey as assignee and not as agent of the Respond- 
ent Company. 

Sir Robert Reid^ Q, C., and Mr, Herbert Reid, 
Q, C.f and Mr, Muir Mackenzie for the Appellants. 

Mr, Russelll Q, C., Mr, DanckwertSf Q, (7., and Mr, 
Carrington for the Company. 

C. W. A. Appeal dismissed with costs, 

COURT FOR CROWN CASES RESERVED.— 
Regina v. Ludwig Kane. Before the Lord Chief 
JusriCE, Mr. Justice Bruce, Mb. Justice Ridley, 
Mr. Justice Bigham and Mr. Justice Darling. 20th 
December 1900. 

Larceny Act {2Jf. and 25 Vict,^ c, 96, sec, 75) — Inter- 
pretation of “ or other agenV^ 

The Queen v, Portugal (16 Q, B. D. 487) followed. 

The question in this case which was reserved by 
Mr. Justice Ridley at the trial of the prisoner, on 
the<^ 13th December 1900, at th^ Central Criminal 
Court,' was whether the prisoner who WA||,*found 
guilty by the jury, was an*agent within the meaning 
of the first part of sec. 75 of the Larceny Act; a 
question was also raised whether the cheque and 
receipt hereinafter mentioned constituted such a 
direction in writing as to come within its intent. 
This last poiqj) was not decided. 

One Mrs. Williamson and the prisoner Were bo^ 
guests OF lodgers at aii hotel in London. The prtsi|ner 
was a conjurer and thought reader. On mo 19th 
of last November he drew Mr^. Williamson^ atten* 
tion to an advertisement regarding the projected 
Baker Street to Waterloo Railway and induOed her 
to consent to take shares therein. He toU her tUt 
he was himself going to apply for shares aihoWntiiig 
to J&60. Mrs. WllUansson MiniiMM 
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and forthirith drew a cheque for MO in the prisoner’s 
favour in order that be may apply on her behalf 
for shares of a like amount. 

He also suggested to her not to cross the cheque 
because the list of applications was closing that 
afternoon* She did as was desired by him. It was 
proved at the trial that the prisoner cashed the 
cheque that afternoon and made no application for 
the shares. At her request that afternoon prisoner 
gave her a receipt as follows: — “Eeceived of Mrs. 
Williamson £60 for the application of 60 shares in 
the Baker Street and Waterloo Railway ^to be re- 
turned if those shares are not obtainable. Professor 
L. Kane, 13th November 1900.” 

At the trial the question for consideration was, 
whether the prisoner was an agent and it was urged 
for the prosecution that the cheque and receipt 
together, indeed that the latter alone, contained such 
a direction in writing as to bring his dffenoe within 
sec. 75 of the above Act) The Queen v. Christian 
(L. R. 2 C. C. R., p. 94). Those were the questions 
.argued. The learned Judge told the jury that on 
both points the case fell within the meaning and 
intent of the said section. The prisoner was con- 
victed,. but admitted to bail, the points being reserv- 
ed. Upon the cause coming up before the Court for 
Crown Cases Reserved as above constituted, it was 
^ admitted by the counsel for the prosecution, that 
in the said, case of Regina v. Portugal it had been 
decided, that a pers ^ must be one ^o follows the 
vocation of an ageniPbhat is, one whose occupation 
is similar to those enumerated in the section in order 
to be an agent within the purview of that section. 
The prisoner could not, therefore, be brought within 
its meaning and so the conviction could not be 
supported. • 

The Court quashed the conviction in accordance • 
with the ruling in the last mentioned cases, observ- 
ing as regards the second question *that it will have 
to be argued out when it arose again. 

Mr, W, C, Mathews for the Prosecution, 

J/r. Bumphregs for the Prisoner, 

C. W. A. Conviction quashed^ 

CHANCERY DIVISION.— Wbtt v. Van Tramp. 
Before Mr. JusircE Bvrnb. 31st July 1900. • 

Yolu/nktry setUement^EectiJlcaUon at the instance 
of a volmieer. 

In this case a niece sought the rectification oi a 
voluntary settlement made by a Mr. Peter Stewart 
l^eliver in 1891 by which a large sum of money 
wes settled on the settlor’s grandson and his issue. 

grandson in 1898 a bachelor, having by 
Wai left him ^perty including the voluntaiy 
•ottlemsnt funds to his mother who had after the 
death ^ his lather married a Mr. Broadley. 

!l^e law upon the matter was considered by the 
learned Judge who refered to Thompson v. Whitmore 
(Jk k H.| sec. 279) aa an authority for the right 
of! a volunteer to have an error rectified, In 


Lester v. Hodgson (L. R. 6 Eq., see p. 34) it was laid 
down that if a voluntary settlor died and it was 
then discovered that beyond all doubt the deed was 
not prepared in the exact manner which the settlor 
intended, the deed may be refbrmed or those 
particular provisions needful to bring it into accord 
with his intentions may be introduced. Upon an 
examination of the evidence Mr. Justice Byrne 
did not find any sufficient intention contrary to that 
actually expressed by the deed. The Court should 
not act upon any but the clearest and most certain 
demonstration of error tand actual intention, 

Jfr. Eady^ Q. C., Mr. Rowden, Q. (7., and 
Mf\ Shelf ord for the Plaintiff. 

Mr. Warrington^ Q. C., Mr. Levell, Q. (7., Mr. 
and Mr. Boroll fbr the Defendants. 

Action failed : Suit dismissed with costs. 

• C. W A. 

CHANCERY DIVISION.-Whittakbr v, Pauibr. 
Before Mr. Justice Cozens Hardy. 3lBt July 1900. 

Administration of insolvent estates --Rules of Bank- 
ruptcy — Judicature Act^ 1875^ sec. 10^ voluntary debts. 

This matter was before the Court by way of 
summons and raised the question whether in the 
administration of an estate which is insufficient for 
th(^*payment in full of all debts, those which 
are voluntary shohld be postponed to those for 
;valuablb consideration. Tlie claimants were the 
trustees of a voluntary settlement made in favour 
of a lunatic son ; they urged that they were entitled 
pari passu with the creditors for value. 

The learged Judge after a consideration of sec. 10 
and various decisions on the^ subject hold that by 
the authorities he was bound to find that voluntary 
debts must rank with other debts precisely, as they 
would do in bankruptcy, and that the old rule of the 
Court of Chancery whereby such debts were deferred 
must be regarded as abrogated by the section under 
consideration. 

Mr. Y. Smithy Q. (7., and Mr. Bruce for the 
claimants. 

Mr. Capron for the testator’s personal representa- 
tives. 

Mr. Eve^ Q. C., and Mr. Ford for the creditors 
for value. 

C. W. A. Decision in favour of claimants. 

QUEEN’S BENCH DIVISION.— Mohnos Db 
Arroz V. Mumford. Before Mr, Justice Bigham. 
28th June 1900^ 

Marine Insurance— ^Loss caused by war owing to 
being “ requisitioned.^^ 

Plaintiffs *were owtfers of two ricu mills in North 
Manilla. The Defendant Mumford is an underwriter. 
In August 1898 Manilla was captured by the 
Americans during their war with Spain and they 
took possession of dhe Philllppine Islands. Dniing 
the war the natives of that Island led by Aquilando 
had assisted the Americans, In December 1898 at 
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a time whem the relations between the Americans 
and the natives of that Island were in a very 
unsatisfactory condition, the policy on which this suit 
was based was executed for a limited period of 
12 months on the Plaintiffs’ said two Mills. The 
Phillippinos in their struggle with the Americans wore 
thereafter driven back in the direction of Luzon 
where the mills in question were situate, which 
necessitated the managers of the mills vacating them 
in May 1899 ; they cleared out under orders of 
Aquilando, the Commander, and by whom the produce 
was requisitioned.” « 

The present action was brought under the said 
policy to recover the value of a large quantity of 
produce in the mills so “ requisitioned ” by Aquilando. 
The claim was for j£lG,219* as loss caused by»war. 
The main defence was tliat the loss was not “directly” 
caused by the war and therefore not covered by the 
policy. The learned Judge on a consideration of 
the policy held that the loss was directly caused 
by the war within the meaning of the policy. Judg- 
ment was given for Plaintiffs for .£15,000 owing 
to the loss caused through the taking away of the 
rice, but the claim for loss owing to deterioration 
by reason of its having been kept too long in the 
mills was not allowed. 

f. 

Sir Ji. Reid^ Q. C., and Mr;. ScruWm for IdIic 
P laintifl’s. , 

Mr. J. Walton^ Q. (7., and J/r. Ifamilton for the 
llespondent. 

C, W. A. Judgment for Plaintiffs. 

(|totc0 of Cases, 

(The important ones to ho fully reported hereafter.) 

CALCUTTA^GH COURT. 

[ORDINARY ORIGINAL CIVIL JURISDICTION.] 

Suits Nos, 51G, 352 et 328 of 1900, 

Ram Prasaud and others, 

» V. 

iNur Mahomed and others, 
and 

Hem Chunder Roy and others, 

V. 

Dwarka Dash and others, 
and 

Hurchand Roy and others, 

V. 

Manual Chand. 

Practice — Costs — Infant Defendants. 

The lirst was a suit against four persons carrying 
on business in co-partnership. Two of the Defend- 
ants being infants, a guardian ad litem was appointed 
mid the suit was placed on tl^e defended board. 
Decree was made but the question* as to the scale 
on which costs should bo <given was reserved, as it 


had been in the other suits, his Lordship expressing 
a desire to look into precedents in order to have a 
uniform practice in the matter. In some of the 
other suits the guardian ad litem had filed written 
statements submitting the infants to the protection 
of the Court. 

On this day his Lordship delivered judgment and 

Held — That where there are infant Defendants 
and there is no contest in the suit, costs should be 
allow’ed on scale No. 1. 

That the guardian ad litem is entitled* to file a 
written ptatemont submitting the infants to the 
protection of the Court. In that case also costs 
should be awarded on scale No. 1, but costs of 
.filing the written statements should also be allowed. 

S. R. D. 

[ORDINARY ORIGINAL CIVIL JURISDICTION.] 

Suit No. 17 of 1898. 

IIaRINOTON, J. 1 SiDDKSSURY DaSSBB 

1901. [ p. 

15, Jaunary. J Janardan Sirkau. 

Civil Procedure Code (Act XIV of 1H82\ secs. IJl, 
ld2— Notice under sec, Civ. P. C. — Documents^ 
right to usCf not disclosed. 

This suit came on for hearing on Friday the 11th 
January and evidence on behalf of the Plaintiff was 
gone into. On'Satiirday the 12th, notice was given 
by the Defendant to the Plaintiff’s attorney that ho 
intended to make use of certain account books from 
1292, B. S., to 1297, B. S., and that the Plaintiff 
could have inspection thereof on Monday the 14th 
at 10-30 A.M. On Monday the suit was not reached. 
On the suit beipg called on this day, 

Mr. Knight (with him Mr. S. R. Das) for the 
Plaintiff. — AVe received this notice only on Saturday. 
1 ask for a direction of tha Court now, either that 
the Defendant is precluded by sec. 131, Civ. P. C., 
from using these books now or that, if Im is entitled 
to make use of them, the case should be adjourned 
and time given to us to inspect them. The, Defend- 
ant filed his affidavit of documents on the 4th 
May' 1G98, but did not disclose any books of account. 
Cn the 9th June 1898 we asked him to produce his 
' books, of account for our inspection. On the 10th 
he replied that he had no books of account. On 
the 5th January 1899 we served upon him a notice 
under sec. 131, Civ, P. C. On the 30th January 
he writes to us another letter which, I submit, shows 
that he had sofiie books, but did not choose to disclose 
them. On the 1st February he* wrote to us to say 
that he had no books of account and if there were 
any books we were not entitled to see them. On 
the 15th March 1899 they served us with a reply 
under sec. 132, Civ. P. C., to our notice. In that 
they again repeat they have no books. Under these 
circumstances the Defendant is not entitled to use 
these books. 


Stanley, J. I 
1901. \ 

22, January, | 
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Mr, B, Mittra (with him Mesm. Sinha d; H, D. 
Bose) for the Defendant. — I had no notice that this 
application was going to bo made now. The books 
we are producing are not covered by the notice under 
sec. 131, Civ. l\ C. Under that section, the books 
required to bo produced must be specified, but in 
the notice served upon us, the only books that are 
specified are those for the years 1295 to 1300. The 
2nd {)ara. of„ the schedule to that notice “ all books 
of account, and documents relating to matters in 
this suit ” docs not comply with the terms of this 
section. 'The necessity for producing these books 
now has arisen from the evidence given by the 
Plaintiff. Till her evidence was given these books 
were not necessary. It is only to contra<lict her 
that we require these books. • 

3fr. Jinight—VhesQ books ouglit to liave been 
produced before. We could have supported our 
allegation from these books if we had inspection of 
them. They cannot now use these books without 
giving ns an opportunity of using them also and 
they mu.st make a farther and better affidavit. For 
all we know they may have other books. 

The CoTiiiT held that the Defon(]ant not liaving 
disclosed the books before were not entitled now 
to make use of them. 

Bahu W. G. Attorney for the Plaintifl’ 

Babu B. C. Mitter^ Attorney for the Defendant. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal prom Appellate De(!ree 
No. 291 OK 1899. 


Baneujee, 
Brett, J, 


1901. 


J. 


15, January. 


Umesh Ciiandua Prama^jick and 
others, Plaintiffs, Appellants, 

Mathuu Mohan Haloar and others,. 
Defendants, Respondents. 


i^uit for recove7y of money (he \mder a morUjage 
deed — Usufructuary mortgage — Mortga(je security hn- 
pahed by decree obtained by third pa^dy— Personal 
decree — Succession certificate^ if necessayy — Debt due 
to the estate of the deceased or to the heirs-— Suc- 
cession Certificate Act {VII of 1880)^ sec. ^.—rNeiv 
objection taken in appeal for the first time. 

. 

This was an appeal preferred on the 6th of* 
February 1899, against the decree of C. P. Cas’pcrsz, 
Esq., District Judge of 24-Perguniiahs, dated tho 
2nd of September 1898, reversing a decree of Bufbu 
Bullorara Mullick, Subordinate Judge, 1st Court, 
Alipur, dated the 11th of November k897. 

This appeal arose out of a suit brought by the 
Plaintiffs-Appellants to recover money due under a 
mortgage deed executed by tho Defendants in favour 
of the prodecesBor-in-title of the Plaintiffs, and for 
certain other sums of money claimed a? damages, 
on the allegation that the mortgage security has 
been impaired by reason of a decree obtained by 
one Bhagaban Chandra Naskar against the Plaintiffs, 


Ixxix 

aud that the Plaintiffs had to incur expense in the 
litigation with Bhagaban Chandra Naskar. 

The defence, inter alia^ was a denial of liability, 
on the ground of no money having been borrowed 
on the mortgage deed, and also on tho ground that 
the Plaintiffs’ prayer for foreclosure and sale was 
illegal, and on tho further ground that tho mortgago 
security was not impaired by any wTongful act on 
the part of the Defendants. 

The first Court held that the mortgage was a 
usufructuary one and that tho Plaintiffs were not 
entitled to any decree for sale of tho mortgaged 
property, but that tficy were entitled to a (lecreo 
making the Defendants personally liable for the 
amount claimed by reason of the mortgage security 
having been impaired Uirough the wrongful conduct 
of tile Defendants. 

•Agaiuab that decree the Defendants preferred an 
appeal, and tliey were allowed by the Appellate 
Court to take the objection, not rai.sed by them 
bit her in the first (^onrt or in their memorandum of 
appeal, that the Plaintiffs were not entitled to any 
decree by reason of their not having taken out a 
certificate under the Succession Certificate Act (VI 1 
of 1889) ; and the lower Appellate Court gave effect 
to that objection and dismissed the suit under sec. 4 
of Uio iSnccession Certitieate Act. 

Then the Plaintiffs preferred this second appeal 
aud omtlieir behalf it was contended that tho Court 
*of Appeal below wins wrong in bolding tliat sec. 4 
of the Succcs.sion Certitieati' Act was a bar to the 
maintainability of the suit, aud that tho Court of 
Appeal below was further wrong in allowing tho 
objection under tliat sociiQii to be raised in the 
-appellate stage of the case, without giving the 
Plaintiffs an opportunity of producing a certificate 
under the Succession Certificate Act. 

Held — That the money for which the suit was 
brought was not a debt due to the estate of tho 
deceased mortgagee within the meaning of sec. 4, 
siib-sec. 1, cl. (a) of the Succession Certificate Act 
{VII of 1889). 

Their Lordships observed as follows : - 

That the mortgago iViing a usufructuary mortgage 
and the case being one in which if tho security had 
remained unimpaired, tlio right to demand payment 
of the money would never have accrued to tho 
mortgagee or his legal representatives, and the right 
to obtain a personal decree against the mortgagors 
arising only upon the happening of a contingency 
which might never have happened, tho obtaining 
of a decree \fy Bhagaban Chandra Naskar which 
deprived tho mortgagees’ heirs, the Plaintiffs, of part 
oT the mortgaged pr^iperty, and the decree having 
been obtained not againso the original mortgagee 
but against tho Plaintiffs themselves, the right to 
demand payment of the money accrued for the first 
time to the Plainfifis and that sec. 4 oLthe Succes- 
sion Certificate* Act was no bar to the Plaintiffs 
obtaining a deqree in this suit. 
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That it is doubtful if the District Judge was 
right in allowing the objection under sec. 4 of the 
Suooeiaion Certificate Act to be taken in the appeL 
late stage of the case, when the objection was not 
raised before the first Court, without giving the 
Plaintiffs an opportunity of meeting it by producing 
a succession certificate. 

Dr, A$hutosh Mvktrji and Bahii Jnanendra Nath 
Bose and Biraj Mohun Mojumdar for the Appellants. 

Bahus Saroda Charan Mitter and Dasarathi Sanyal 
for the Respondents. 

Appeal allowed. 

H. P. C, 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree • 

No. 1928 OF 1899. 

GnosB, J. Gopi Nath Biswas and or^., 

Pratt, J. Defendants, Appellants, 

1900. i;. 

Heard, 21, December. Radha Shyam Poddar, 
Judgment, 10, January. J Plaintiff, Respondent. 

Bengal Tenancy Act {VIII of 1885^ B, C.\ secs, 
159 f 161 i 16Ify 166^ 167 — Sub-division of tenure 
by act of parties — Decree in rent suit embodying 
terms of sub-division — Purchaser in execution of sueh a 
decree^ right of— Mortgage created by some of the tenure- 
holders — Annulment of incumbrance, not registered 
and notified — Notice of such iticumhrance — Right of 
action — Subsequent knowledge of incumbrance. 

The facts of the case were as follows : — 

One Lakhan was the holder of a separate 8 annas 
share of a mokurari tenure under Kailash Misra,. 
the rent-free proprietor. Lakhan had two sons, 
Goday and Becharam, the interest of the latter 
being inherited by his four sons. Kailas sued Goday 
and his nephews for arrears of rent of the 8 annas 
mokurari in question ; and a compromise decree was 
passed whereby it w^as agreed that the half share 
of Goday should be separated from the other 
half share of Becharam’s sons, each moiety being 
deemed an independent tenure. That decree was 
dated the 23rd March 1889. In execution of the 
decree the 4 annas share belonging to Becbaram’s 
sons was put up for sale and was purchased on the 
2l8t June 1890 by Surja Narain Gossain. Subse- 
quently Kailash sued Surja Narain for arrears of 
rent, and in execution his 4 annas interest was 
purchased by the Plaintiff on the 22nd January 
*1894. 

The Plaintiff brought this suit, out of which this 
appeal arose, for possession of the 4 annas intereyt 
on the allegations that he had been put in possession 
by the Court in May 1894 and dispossessed by the 
Defendants in the subsequent month of August, 

The principal Defendants, Appellants in this appeal, 
had in April 1876 obtained a mortgage from three 
of Beoharam’s sons of their interest in this tenure 


and recovered a mortgage decree on the 4th Septem- 
ber 1890 against two of these sons (neither Surja 
Narain nor the Plaintiff being made a party to the 
suit), and in execution thereof on the 23rd May 
1894, themselves purchased the interest of these two 
sons representing one-fourth of the original 8 annas 
mokurari tenure. The Defendants pleaded that the 
Plaintiff was not entitled to deprive them of the 
interest thus acquired because he had. not annulled 
the incumbrance in the manner and within the time 
required by law. They also contended that the rent 
decree in execution of which the Plaintiff purchased 
the property was a decree in respect of only a share 
of the tenure, and had therefore only the effect of 
a money-decree, the sale in execution of which would 
* pass no more than the right, title and interest of the 
judgment-debtor. 

Ik)th the lower Courts held that these pleas were 
invalid and gave the Plaintiff a decree. 

Thereupon this appeal was preferred by the princi- 
pal Defendants and on their behalf the same con- 
tentions as were raised on the lower Courts were 
urged in the High Court, as also this that the 
solenamah decree, so far as it went beyond the scope 
of a rent decree and recited a separation of shares 
between the Defendants was invalid. 

Held — That the landlord and the tenure-holders 
were at perfect liberty to divide the tenure by mutual 
agreement, and they having done so, the agreement 
was a binding One between the parties and its valid- 
ity was not impaired by its being incorporated in 
the decree ; and the separated share in the tenure 
having been duly and effectively recognised by both 
landlord and tenants, the Plaintiff’s purchase must 
be regarded as that of an entire tenure. 

That the Plaintiff, not being aware of the incum- 
brance until it was pleaded in the written statement 
in this, suit, and neither he nor his predecessor in 
interest being made a party to the mortgage suit, 
and the Plaintiff having been put in possession of 
the property under his purchase, had a good cause of 
action and was entitled to recover the property from 
the Defendants,' subject to the condition that the 
incumbrance would stand good if not annulled within 
one year if the Plaintiff becoming aware of its 
existence. 

‘ That the Plaintiff’s right of action having been 
good and valid when the suit was brought it could 
noj; be taken away by what was brought to his notice 
for the first time in the Defendants’ written state- 
ment. 

*/ 

Bobu Digambur Chatterjee for the Appellants. 

No one appeared at the hearing for the Respond- 
ent. 

Appeal dismissed, 

H. P, C. 
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Sarat Chuuder Dawn & ois. motion . . . .Ixxxiv 

REPORTS {Pet Index.) ^ 

His Excellency the Viceroy, on 'jhk 26 th op 
January last, nent the followirg iiieKsrge lo ihe 
S»»cretary of S'Hte for lidia for huhniiseion to Hm 
Majesty iho Emperor of Indi»; — 

“ The Goveninietir. of India have h(mtd with pro- 
found sorrow of the death of Her M^jes^y tf»e 
Queen-Empress Eiom every quarter India newa 
coutiniies to arrive of unafleijud grief and lanuMita 
tion among all races and cnede. The Governmeiu, 
the Princes, and the people, are one in mourning 
the death of a Sovereign who was revered here as 
no previous monarch has been, and to ’whom loyalty 
had merged in love. The feeling is that India has 
lost not merely a Queen^ but a mother. On behalf 
of all classes we beg you to convey to His Majesty 
the Klng-Eraperor assurance of these sentiments^ 
and to offer to him our respectful homage upon his 
acoession to the thorne of the British Empire.’’ 

The Secretary of State communicated in reply the 
following message from the Emperor, dated *the 
29rh of January 1901 

“ 1 am commanded by the King-Emperor to trans- 
mit to your Esoellenoy the following answer, which 
His Majesty has been graciously pleased to make to 
the address communicated to me by Your Excellency 
for submission to Hie Majesty on behalf of the Gov- 
ernment, the Princes, and the people nftlndia : — 

I recognise in Your Excellency’s message the 
affection and loyally inspired by the Queen- Em press 
Viotoria throughout all classes of her subjects in 
India by the wisdom and justice of her long reign, 
and by her earnest personal solicitude for their 
welfare and I am deeply touched by this expression 
of their universal sorrow for her death. I desire 
that my acknowledgments of the homage tendered 
to me on my accession may be made known to the 
Chiefs and people of India, whose country I have 


seen, in whose attachment to my throne 1 have full 
confidence, and whose prosperity and happiness will 
always be to me of the highest interest and concern.” 

Wb invite attention op the lower Courts to 
the o*b8ervation8 of Ameer All and Brett, JJ,, in 
thb case flf Surjamoni Dattt v. Kali Kanta Das^ 
rej)orted in our last issue (5 C. W. N. 195), in 
connection with the practice, not uncommon amongst 
Subordinate Judicial Onicers, of examining only one 
or two witnesBes a day in heavy contested suits and 
thus protracting the proceedings or what is, per- 
haps worse cutting them short on some supposed 
default of the parties. The practice disapproved 
of by the learned judges is highly inconvenient to 
I he^ parties and is often a source of great hardship 
to Hum. To keep au a number of witnesses In 
attendturice for any length of time means heavy 
cost to the parries. Witnesses wlio come from a 
distance or have other bnsiness^’s to attend to, 
cannot, even with the best efforts of the parties, 
bp persuatled to stay on. The comp-msation that 
witnesses ordinarily get, is not Bufiicieut to recom- 
pense them for loss of business. Under such olroum* 
stances it is not right that Courts should refuse 
reasonable adjournments and proceed to dispose of 
cases In the absence of witnesses. 

Their Lordships In delivering judgment In the 
above case (5 C. W. N. at p. 205) remarked : — 
“This may occasionally suit the convenience of 
the presiding ofificer of the Court or may seem 
to him to be necessary having regard to the 
other current and possibly urgent work of the 
Court. But it is a course which this Court has 
always discouraged, and amongst its other and many 
• disadvantages, it has the effect of leading tho 
parties to believe that not more than one witneis 
or possibly two wirnesses if their evidence is likely 
to be short, will be examined in a day and so lo 
lead them, in order to save expense, not to keep ^ 
all their wituessen in attendance but to bring them 
up day after day as it seems likely that they will 
be*examined.” • 

We are sure these observations of their Lordships 
will have a great salutary effect on the Subordinate 
Courts, But we may be permitted to point out 
that it is not alwaysjtbe Subordinate Judicial Officers 
who are at fault. • The system under which they have 
got to submit peigodloal returns to the High Court 
and the fact that their work Is often estimated by its 
quantity and not the quality, are responsible for many 
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of the ehortoominge of the lower Oourts, of which 
we have to complain from time to time* The 
retnrn and its dreaded oonsequence la always upper- 
most in their mind and whenever a heavy case 
comes up before them they are in mortal fear that it 
will perhaps take up the best part of their time and 
energy and yield a poor return and in the result, 
perhaps, merit the censure of the authorities. This, 
we are sure, will at once give an insight into the 
practice complained of and will account for the reason 
why the Subordinate J udicial Officers always take care 
to dispose of short cases during the best part of the 
day and take up the heavy ones at its fag end. 
If the judges would go on circuit and sit with 
the officers, they would know all the weak points 
in oiir system of administration of justice and 'then 
be able to suggest considerable improvemenijs in it., 

Restitution 

OF 

CONJUGAL RIGHTS. 

Notwithstanding the observations of learned judges 
as regards suits for restitution of conjugal rights 
being repulsive to civilized notions, (see per Melvill, 
J , in Ardesir v. Avabai, 9 Bom. H. C. 293 ; and 
per Markby, j., in Gatha v. Moohita, 23 W. R. ^€2) 
and the fact that the Hindu law books do noB 
recognise a compulsory discharge of marital ‘duties,* 
it can hardly be gainsaid, after a perusal of the 
careful and elaborate judgment of Ameer All and 
Brett, JJ., In Surjnmoni Daset v. Kali Knnta 
reported in our last issue, that such a suit lies 
between Hindus. It is interesting to note that 
the practice of allowing suits for the restitution of 
conjugal rights is peculiarly of English origin 
and is a transplantation from England into India. 
A suit for restitution is not a creature of the 
English Common Law or the English Court of 
Equity but owes its origin to the Ecclesiastical 
Courts. The principle on which the E jclesiastioal 
Courts proceeded was that it is the duty of married 
persons to live together, and « that this duty should 
be enforced by the decree of the Court. In this 
connection, the words of Blackstone may be appro- 
priately quoted ; — “The suit for restitution of 
conjugal rights is brought whenever either the 
husband or wife is guilty of the injury of subtrac- 
tion or lives separate from the other without any 
sufficient reason, in which case they will be com- 
# pelled to come together again, if either party be 
weak enough to desire it, contrary to the inclina- 
tion of the other.” Mr. J ustloe Plnhey, in Dad<^i 
V. Rulihmahai^ I, L. R. 9 Boml., p. 534, traces the 
process by which gradually such suits were intro- 
duced into the Courts in India. In America, however 
this practice r*f the English Court did not find 
favour, as will appear from tho following observa- 
tions of a learned American writer “ Over Eng- 
land, but not over this country, walks still that 
spawn of a dark age whose mission it was to 
keep conjugal sinners in the strait performance of 


holy matrimonial dnies, termed the suit for the 
restitution of conjugal rights” (Bishop on Marriage 
and Divorce, 4th Ed., Vol. I, p. 30). In India such 
suite are very rare [1 Ind. Jar, (N. S.) 318]. Still 
it may now be said to be settled law supported 
by a long series of decisions ending with the 
case reported in our last issue that there is no 
legal bar to the maintainability of such a suit 
between Hindus. The only point about which there 
was some doubt and divergence of views was as 
to the mode in which the decree in such sui^a 
should be^ enforced. (See Mayne on Hindu Law and 
Usage, 6th Edition, p. 117). In England the prac- 
tice till 1881 was that the decree was enforced 
I by attechraeot and the case of Weldon v, Weldon^ 
L. R. 9 P. D. 52, was the last instance where an 
order for attachment was granted, Sir James Hannen 
regretting that the law did not allow any exercise 
of dipcre don *to the Court. The pressure of public 
opinion however had hfgun to be felb and soon after, 
the Statutes 47 and 48 Vio , Cap. 68 abolished the old 
practice of enforcing the decree and confined the con- 
sequence of disobedience of such a decree to an order 
for periodical payments in lieu of attachment. In 
India, the legislature instead of progresdng with the 
times seems to have moved in the opposite direction. 
The Civil Procedure Code of 1859 did not contain 
any express provision for making the Court’s decree 
in such oases obeyed. Bui the idea, peculiar to 
English Law, 'that woman miy be classed with 
goods and chattel, furnished perhaps the excuse for 
the Courts in this country to make such decree 
obeyed under sec. 200, which related only to 
immoveable property. In the Code of 1877, how- 
ever, remedies were expressly provided against the 
disobedience of-d'^ore^^s for res’icutlon and they were 
made enforceable by attachment or impriaonraeut 
under sec. 260 The Code of 1882 made no alteration 
in the law in thlVi respect The procedure followed 
in the Calcutta High Court for the enforcement of 
decrees for the restitution of conjugal rights will 
appear from the case of Troylako Nath Dutt v. 
Radharani Dasi (3 C. W. N., pp. xxxix and Ixxxviii) 
and . the oases referred to therein. 

(English ^olts. 

HOUSE OF LORDS.— Wallasey United Tram- 
Ways Company v. Wallasey District Urran Council, 
Before the Lord Chanobllor, Lord Macnaghten, 
Lord Shand and Lord Robertson, 13th December 
1900. 

Effect of a private statute on a public one. Thi 
General Tramwiyc Act it one of 1870, Wallatey 
hat a local Tramwayt Act of 1878, 

The question for oonsideratlon was whether this 
private Act operated to override the provisions of 
the said General Act of 1870. The General Act, 
1870, sec. 43, empowered the local authority at the 
end of 21 years to purchase on terms therein stated 
the undertaking of a Tramway Company after 
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fiertins proper Dotioes, For tfad Appellants, 
the United Tramwpjs Gompanj, who eonght a 
declaration that they were not compelled to sell 
their undertaking, it was urged that the terms of the 
local Act were rery different from and opposed to 
the prorisions of the General Statute of 1870. 

Mr. Jostiob Lawranob had on such application 
granted an interim injunction which was continued by 
Mr. Justice Kidley until the trial of the action. 

Two Judges of the Court of Appeal, who heard 
it by consent, arrived at the conclusion that the 
injunctions should not have issued and «therefore 
reversed the orders of the Court of first Instance. 

The United Tramways Company appealed. The 
House of Lords dismissed the appeal. It was held ■ 
that the provisions of a public statute could only 
be varied by clear and express enactment or clear 
implication In a private Act. There was no real 
variance between the two statutes, no inconaistenoy 
between them, and the well settled principle must 
prevail. 

Mr, J5rowne, Q. C., and Mr. Dmchwerii^ Q. C., 
for the Appellant. 

Mr. Crtpps, Q C., Mr. Pickford^ (7., and Mr, 
Ilorridge for the Respondent. . 

<J. W. A. Appeal dimimd with cotH. 

of (iLaaei^ 

(Tho important ones to bo fully reported hereafter.) 

CALCUTTA YiGH COURT, 

tORDINARY ORIGIN ALOIVIL JUIRSDIOTION.] 

SojT No. 226 OP 1900, 

Stanley, J. Sarat Chandbr Dawn and others, 
1901. * v. 

11, January. Kribtp Dhonb Dawn and others. 

Change of Attorney on hehalf of infant — Praetice 
— When application should be granted, 

Mr. Shelley Bonnerjee, instructed by Babu Sarat 
Kumar Sircar, Attorney, appllei on behalf of the 
Plaintiffs, who are infants for change of Attotney 
from Mr. N. C. Bose, the Attorney on the record foj* 
the infants. 

The application was supported by an affidavit of 
one Kristo Dhone Eundu, the brother of Stn. Saroda 
Sundary Dassi, the next friend of the Plaintiffs. The 
affidavit alleged amongst other things that the pre- 
sent Attorney did not take his instruoiiiooB from the 
next friend but from a person who was a near 
relation of one of the Defendants and that certain 
necessary proceedings had not been taken and that 
the conduct of the suit should be taken off his hands. 

Mr, Bonnerjee referred to the case mentioned in 
Belchambers* Practice, p. 263, and the case of 
Ram Chander R^y v. Poorno Chunder Roy^ decided 
by Sale, J., and reported in 4 C. W. N., p. chiv, in 
which the former oase was followed and contended 
that a oase for obaoge had been made out on the 
grounds which he had placed before the Court. 


Ur, S, C, Bme eonfrn.«-I appehr to place the 
facts of the case before the (^urt and have an 
affidavit of myself, which I propose to read. It 
is the settled praot4ee of the Court that a change 
of Attorney on the application of the nett friend of 
an infant party would be granted only when fhe 
Court upon consideration of all the facts Is satisfied 
that the order sought for should be made in the 
interests of the infant. 

Reads affidavit traversing allegations made against 
him and says he leaves the matter In the hands of 
the Court. * 

Held — An application for change of Attorney by 
next friend is not granted as a matter of course. 
Goo^d grounds must be shown. As no valid ground 
has been shown, application refused. 

Bahu S, C, Sircar ^ Attorney for the next friend. 

Mr. N. C, Bose^ Attorney on the Record, 

{ORDINARY ORIGINAL CIVIL JURISDICTION] 

Suit No. 553 op 1899. 

Harington, j. \ Jadu Nath Ghosh 
1901. I v. 

19, January. Radha Ramon Mukbrjbb. 

Practice — Taxation of costs — Application to make 
second mortgagee party ^ costs of — Ifotice — R g straiionf 

• On the ftpplication nf Babu Rally Nath Mltrer, 
on Thursday, the 17th itistant, this case was sec 
down this day for argument on the exceptions to 
the bill of costs allowed by the taxing officer. 

Babu Rally Nath Mitt er* stated that his client 
as the first mortgagee filed this suit for recovery 
of the mortgage money. He subsequently came 
to know that there was a puisne mortgagee and 
acoor*dingly applied to bring him on the record which 
was granted and the suit was heard in due time 
and decided. Now in taxiing his bills the taxing 
officer disallowed the costs of this interlocutory ap- 
plication apparently on the authority of Jankipto&ad 
V. Kishen Dat (16 All 478) on the ground that 
inasmuch as reglstratidn of document amounts to 
notice to the people at large the Plaintiff ought 
to have searched the Registration office and made the 
puisne mortgagee a party at the first instance and 
that if his costs of and incidental to that application 
were allowed then the Plaintiff would be allowed 
to reap the benefit of his own laches. 

He then argued that registration does not amount 
to notice, though dift’erent High Courts in India have ♦ 
taken different views j for instance, the Allahabad 
aifd Bombay, High Coprts take the American view, 
viz.t that registration Is noMoe and the Madras and 
the Calcutta High Courts take the English view, viz , 
that reglstratiou is not notice. He referred to 
Churaman v. Balli (1. L. R. 9 All. 591), Mata Din 
Kasodhan v. Kazim Husain (I, L. R. 13 All. 432), 
Jankiprasad v, ^Rithm Dutt (1. L. R. 16 AIL 478), 
Lahhman Das*v. Dasrat (I. L. R. 6 Bom. 168), 
Naravan Lahhman v. Bapu Valad Raibatrav (1. L« 
R. 17 Bom. 741), and to Doorga Narain Sm v. 
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Banty Madhuh Mozoomdar (I. L. R. 7 Cal. 199), 
Indtrdawm Perthad v. Qobind L'tU Chowdhry 
(1. L. R, 23 Cal. 790), Mndraz Building Co, v. 
Rawlandson (1. L. R. 13 Mad. 383), Shan Maun Mull 
V. Madras Building Co, (1. L. R. 15 Mad. 269). 

He Bubmitted that notice as defined in see. 3 
of the Act does not make it obligatory on the Ist 
mortgagee to search the Registration office, for in 
that case sec. 81 as to marshalling of securities 
would be entirely meaningless. He argued that 
if it were so then the costs of the first mortgagee, of 
properties situated in different parts of the country, 
in searching the records of the various registration 
offices would be immense, to allow which would be 
very hard against the mortgagor. The table of fees 
provides for no such costs. * 

He further argued that when the appllos^tlon w[is 
made this Court thought it proper and made no 
order as to costs which means that the costa will 
be the costs in the suit. He referred to Morgan, 
on Costs, p. 47, Gay and Johnson, Vol. II, p. 458, 
Dalings’ Report, p. 418. 

Htld — That the whole question turns upon the 
qufcstiou whether registration of a document amounts 
10 notice to all concerned The application being 
€X patU^ in the absence of the argument on ^ the 
other side and upon the authority of Inderdamn 
Pfrshnd V. Qobind L^ll Cbowdhry* {J, L R. 23 Cal. 
790) which held that Registration did not amount* 
to notice of mortgage. The Court is not prepared to 
t)ind the Plaintiff with notice. 

Registration of Itself Is not notice, under sec. 85 
of Act IV of 1882, to the mortgagees of the 
existence of subsequent encumbrances and con- 
sequently the costs of and incidental to the appli- 
cation under reference will be allowed. 

K. K. D. Costs allowed. 


[CIVIL APPELLATE JURISDICTION.] 


ArpBAii FROM Original Side 
No. 11 OF 1900. 

Maclean, C. J. The Royal Insurance Co., 
Prinbep, J. Defendtints, Appellants, 

Hill, J. v. 

1901, Okhoy Coomar Dutt and others, 

8, January. Plaintiffs, Respondents. 

Practice — Report of Registrar ^ Exceptions to — 


Exceptions to repot I — Time for giving notice of 
motion — Belchambers^ Rules and Orders^ Rule 616 
(565^ 1st Ed,) — Belchambers^ Rules and Order s^ Rule 
615 (567 1 1st Ed,) — Fraud, surprise or mistake 
or such other special ground,'^ meaning of’— Appeal. 

This was an appeal from an order of Sale, J«, 
refusing to make absolute a rble, which had been 
issued by him under circumstaDoes mentioned below 
to shew cause why the filing- of certain exceptions 
to a report of the Registrar should not be taken 
and deemed to be due notice of raotvion to discharge 
or vary the report or, in the alternative, why the 
report should not be re-opened on the ground of 
surprise or mistake or such other sjeoial ground as 


may appear. 


The suit was instituted against the Defendants 
to recover certain sums seoured on various fire 
policies. On the 8th April 1899, an order was mad& 
in the suit referring it to the Registrar to ascertain 
the value of certain things therein mentioned with 
other directions. The Registrar made his report 
on the 8th October 1899 and the same was filed 
on the 2nd March 1900. On the 9ch March the 
Defendants’ solloitora were informed of the filing 
of the report, and on the 15th March they filed 
certain objections, but they did serve any notice 
of motion, to discharge or vary the report. It was 
alleged by the Defendants’ solicitor that this was 
due to a bond die mistake on his part, as he was 
/lot aware till the 27th March 1900, when he be- 
came aware of the decision in the case of Lutchmee 
Narain v. Baijnath Lohia (I. L. R. 24 Cal. 437 )* 
to the effect that it was necessary to give notice 
of morion within the time allowed by Rule 565 (Rule 
615, Belchambers’ Rules and Orders, 2nd Ed). On 
the 28 rh March 1900, the Defendants applied before 
Ameer AH, J., for further time within which to apply 
by motioa upon notice to discharge or vary the 
Registrar’s reporb. The application was refused on 
the ground that it was made too late. No appeal 
was filed against that order. On the 5th April the 
Defendants applied before Sale, J., for a rule in 
the terms above stated, but their application was 
refused. Subsequently however, it being pointed 
out to Sale, J that by refusing to grant a rule 
the Defendants might be prejudiced, if they wished 
to take the opinion of a Court of Appeal on the 
point, the learned Judge granted a rule but 
refused to make it absolute. Hence this appeal. 

Messrs Hill, Henderson and Knight for the Defend- 
ant Companies. 

Messrs, Garth and Chackerhutty for the Plaintiffs. 

Held — That the filing of the exceptions cannot 
be taken or defied to be notice under Rule 615 
(565, Ist Ed.). 

That Rule 615 must be strictly followed if it is 
desired to discharge or vary a Registrar’s report. 

That the words “ fraud, surprise, mistake or such 
othet special ground” in Rule 617 (1st Ed.) refer 
to fraud or surprise or mistake or some other special 
glround, inoldeut to or connected with or which has 
resulted in the making of the certificate or report 
itself, and not to something which has occurred quite 
outside and independent of the certificate or report. 

That a mistake in not complying with the pro- 
cedure laid down in Rule 615 might have been 
rectified by the** Court allowing further time to apply 
by motion under that section. Such a mistake, 
however, is not a speolal ground for re-opening the 
reporb under Rule 617. 

Qumre — Whether an appeal lies from an order 
refusing to make absolute such a rule. 

Messrs, Watkins d: Co, for the Appellants, 

Messrs, S. 2>, Dutt and Oupto for the PJaintiffs. 

S. R. D. Appeal dismissed. 

* It was published in 2 C* W, N. long before that date 
(p. 57 h— Rip. 
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sovereignty after the Mutiny and Revolt of 1857 
by the Queen’s Proclamatioii of 1858 to the 
Princes and People of India and by the appoint- 
ment of the first Vkeroy in Her name to ad- 
minister on Her Majesty’s behalf the territories 
so long governed by the East India Company. 
Those who may be disposed to disregard this con- 
stitutional aspect of the Proclamation need only 
go through the charters, statutes, treaties, firmans, 
grants, judicial decisions and other records of the 
East India Company, to be convinced of the chaotic 
foundation of the Company’s rights, titles and juris- 
dictions in the acquired possessions. 

While on the one hand the Proclamation of 
1858 established finally and for good the sover- 
eignty of the British Crown over the pcojdc of 
India : on the otlier hand, it conferred on theili in the 
fullest measure the rights of British citizen iship. " The 
Proclamation says in the most nne(|uivoeal terms : 

“ Wo hold ourselves hound to the natives of our 
Indian territories ])y the same obligations of d'uty 
which bind ns to all oiir other sii]>jects, and those 
obligations, by the blessing of Almiglity Cod, we 
shall faithfully and conscientiously fulfill.” 

It went further. Over and above this cqualitj^ it 
guaranteed to the children of the soil non- interference 
in all that they had inherited from their ancestors, 
be that religion, laws, oust onus, 'usages or land. 

The Proclamation was isaiu'd in times of trouble 
for the pacification of the country. The restoration 
of peace and order with tlu' aid of the ITinces and 
People amounted to a most active ac(juicscencc on 
their part to this declaration of sovereignty by the 
British CroAvn. 

The Proclamation may thus be regarded as the 
corner-stone of our constitution on whicli the super- 
structure of the sovereignty of the Britisl\ Crown 
and the allegiance of the Indian subjects may be 
said to rest. 

It is binding on the successors and representatives 
of the Crown and the Viceroy riglitly said that 
it was the “golden guide to their conduct and 
aspirations.” ^ 

€nsUsk c^lotes. 

COURT OF APPEAL. lUiraETT v. Tni? ('onroiiV- 
TiON OF Ecclks. Before Lords Justioics Smith 
Williams and Rombr. Sfith June 1900. 

PuUic Health Act^ Full compensation F 

In this appeal the Court of Appeal agreeing with 
the Divisional Court held tliat “f ull compensation ” 
to which a person is entitled under sec. 308 of the 
Public Health Act, 1875, ‘•who is damaged by the 
exercise of the powers of the Act, did not entitle 
him to recover as part of that compensation the 
difference between taxed costs and costs as bctw'ccn 
solicitor and client in the proceedings before the 
petty sessions, quarter sessions and the Queen’s 
Bench Division. That “Full compensation” only 


entitled him to what the law allowed and not to 
what the law did not allow. The case of Barter v. 
Birkenhead Corporation (1893t, 1 Q. B. 679) did not 
apply. complaint of the Appellant Barnett 

was lhat his actual oxpenaefi reasonably and properly 
incurred largely exceeded the amount allowed on the 
taxation as between party and party. 

Mr. Marshall^ Q. O'., and Mr, Hall for the 
Appellant. 

Mr. Danchverts^ Q. (7., for the Respondent. 

C. W. A. Appeal gummed, 

COiniT OF APPEAL. -Gordon v. Fowler. Before 
Lords Justicks A. L. Smith and Vaughan Williams. 
19th July 1900. 

Unconscionahlc hargahi — Leave to defend under 
Order XIW 

111 this maUer Leopold Gordon, the administrator 
of the doccasod well-known money-lender Isaac 
Gordon, was the Plainlifi*, and the Defendant was 
(fiiarles Fowler, a farmer. The action was brought 
on two promissory notes given by Defendant on 
which .Plaintiir claimed a balance of X300 as due. 
From an alfidavit of Defendant it appeared that 
ho had in all received £510 from Plaintiff and had 
rcpaiil £915 in cash in little more than 3 years tiquo. 

This was an appeal from an order of Mr. Justice^ 
Biicknill at Chambers directing that' Plaintiff was 
at liberty to sign final judgment. 

Defendanf appealed and asked for directions to ' 
be allowed to defend the action on the ground pf 
unfair and unconscionable dealings on the part of 
the money-lender with one not in a position from 
weakness or ignorance to cope with him. 

Tlie Court of Appeal arrived at the conclusion 
that the affidavit disclosed a case of abominable and 
gross extortion which was sufficient for the Court 
to allow under Order XIV leave to defend. The deci- 
sion of Mr. jTisticc Bucknill was reversed with costs. 

Mr. Ashton Cross in support of the Appeal, 

Mr. Shear man for the Plaintiff. 

Appeal allowed. 

C. W. A. 

J^'UOBATI^l (kHUlT.—lN Tilts Goods op Emma 
Aldkrson Siiaav. Before Mu. Justice Barnes. 3Qth 
July 1900. 

J*rcsumptwn of death. 

’Phis was an application to swear the death of 
Mrs. Shaw under the following circumstances which 
wore somewhat peculiar. The last that was heard 
or known of her was on 19th August 1898. On that 
day, having written a letter to her husband with 
whom she was on aflectionate terms and having 
telegraphed to her solicitors to destroy her Will, 
she had driven from Kensington, where she had 
been staying at an hotel, to a hospital at Fitzroy 
Square with the object of consulting one of the 
resident medical men. The man *she wanted to 
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consult was not in ; she made enquiries as to where 
to dine and then drove to Charing Cross station. 
Enquiries made on the Continent and elsewhere 
failed to find any clue about her. 'Phe matter was 
also advertised but without leading to any discovery 
concerning her movements since she was at the 
last-named station. She was married to Mr. John 
Shaw in April 1889 and there were two children born, 
one in 1890 and the other in 1891. On each occasion 
she was seriously ill after child birth and suffered 
from hysteria. For cure she went in November 1897 
to Wiesbaden, returning to London in June, 1898. 
At this time Mr. Shaw was in Derbyshire. The 
letter of 19th August, which, as aforesaid, she wrote 
to Mr. Shaw indicated that she was tired of life : 
she said she craved for death with passionate hope 
qf peace, “If there is a Cod at all 1 refuse like 
Lord Sherbrook to believe he is infinitely worse 
than I am ; one would not torture poor so^iils, would 
oiie?” 

Mr. Shaw had on hastening up to London as- 
certained that his wife had wired to her solicitor 
to destroy the Will as she said she had done jn her 
letter to him, He also ascertained tliftt on that day 
she had sent a doll to one of the children. 

Mr. Justice JUrnes was satisfied from the affi- 
davits that leave to swear the death on or since 
August 19, 1898, should be given and ordered ac- 
cordingly. 

Mr. Wilhch appeared in support of the application. 

C. V. A. Application alloived. 

QUEEN’S BMCR DIVISION.-Williatvison 
Tierney. Before - the Lord Chief Justice, Mr. 
Justice Kennedy and Mu. Justice •Phillimore. 
I9th December 1900. 

Merehandue Marks Act^ 1SS7 — WaUh described as 

English Lever 

This matter came np upon a case stated by Mr. 
Chapman, one of the Metropolitan Police Magis- 
trates. Informations were ])ref erred against certain 
persons, of whom the Appellant was one, clmrgUig 
them with having unlawfully and with fraudulent 
intent sold certain watches described as English 
LeVer and enclosed within cases which bore on tliein 
the English hall-mark. That description was alleged 
to be false and contrary to the provisions of the. 
above statute. Those watches were made under 
Appellants’ orders ; various component parts of the 
watches wore manufactured abi*oad and sent over to 
Appellants in an unfinished condition. These had to 
be finished and worked precisely so as to fit in with 
other parts of the watch, which were wholly made in 
England. 

The mounting and adjusting the watches and mak- 
ing them complete articles took place at Appellants’ 
factory at Coventry ; upon such facts the Court as 
above constituted decided as follows If the Magis- 


trate has held as a matter of law that because some 
parts of the watches other than the main-spring, 
hair-spring and screws, wore partly manufacture 
abroad, he was bound to convict the Appellants of 
applying in the term “English Lover” a false descrip- 
tion, his decision cannot bo supported. If on the 
other hand he has arrived at his conclusion as a 
determination of fact upon evidence of the meaning 
of “English” in the watch trade, or upon any other 
facts what that term as applied to watches denoted, 
then his finding could not he reversed ; for the ascer- 
tainment of what his deeffiion was based on, the case 
was remanded before its final determination. At the 
same time the learned Judges would not countenance 
|;he argument for the Aj)pellants, that the watch 
never* uxisted until the several parts were adjusted 
and ^jut together in the case and therefore the con- 
viction .should bo (j Hashed, They held that such 
argi«neiit could not bo sustained. 

J/r. Moulton^ Q. 6’., and Mr. Thomas for the 
Appellants. 

Mr. Jjaman U'allon, IJ. U., and Mr. Bodkin for 
the Kespondents. 

Case i^cni back to he restated, 

a w. A. 


Jlotcs* of (ititsc©. 

(tHu iuipoitiint uiic to fully reported hereafter.) 

CALCUTTA TiGH COURT, 


[APPEAL PROM ORiaiNAL JURISDIOTION.1 ' 

Nos. 405 OF 1889 ANfi 34 of 1900. 


Maodean, 0. J 
PuiNSKy, J. 
Hili>, j. 

1901. 

(», February, j 


Dinkndra Nath Dutt, Appellantj 

T. H. Wilson it Co., Respondents. 
Dinendra Nath Dutt 

V. 

Kally Frosonno Criiosn. 


Application for change of attorney by a next friend 
on behalf of an infant Plaintiff- Grant of stick appli- 
cation as a nuittcr of conrse. 


On the 10th September hist an application wag 
made to the Vacation Judge, Mr. Justice Pratt, on 
Relialf of the Plaint! 9’, who is an infant, for change 
of attorneys from Messrs. Wilson, Chatterjee and 
Mittra to ilabu Preo Nath Sen. 

When the Registrar’s summons for the application 
was served, it was not accompanied by any grounds. 
On the returnable date of the summons, the appli- 
cant's counsel obtained *an adjournment in order to 
put in grounds? Lat or oTi an alHdavit was filed by the 
next friend making certain allegations against the 
infant’s attorneys on the record. The attorneys filed 
an affidavit in reply to meet these charges. Mr. 
Justice Pratt held,, that the charges made against 
the attorneys had been satisfactorily answered and 
following a case mentioned in Belchambers’ Practice, 
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p, 3#Si iteW that no ca$e had been made out for a 
oMh^ c^d 1‘efused tho apptUbation with coats ; 

this brdet the Plaintiff through his nett friend 
applied. ^ 

iff. Garth (with him Mr, A. Chavdhtiri) for the 
Bespbttdents,— The appeal is wrongly entitled; it 
should be headed, In the matter of an application 
in the suit. Besides there is no appeal from such 
au order, which is a mere matter of procedure. 

Sir Griffith Evans (Mr, Kniffiii appearing with 
hith) for the Appellant contended that there was an 
apJfSal Under cl. (16) of t'he Letters Patent. (See 
8 B. L, R. 433 & 13 B. L R., p. 91). The deci- 
sis, following which the Order appealed against 
ftuide, Were iitisourid^ln law. No practice o^ 
the Court eUn override the riglit which every suitor 
faiS to ohaff|e his attorney when he desires so to do, 
and the position of a next friend is not different 
from of an ordinary suitor. 

Mr, Gdfih . — There has been a series of decision® of 
this Court from the time of Norman, J., that the 
next fHend is in a fiduciary position and cannot be 
allowed to change from one attorney to another with- 
out sufficient cause. See ifUwi Chunder Roy v. Poorno 
Chunder Roy (4 C. W. N., p. clxxv), Sarai Chunder 
J?au>n V. Knsto Phone Dawn (5 C. W. N., p. Jxxxiii). 
Leave of the Court is necessary under the rules to* 
obtain a change of attorney, and any order a^ed for in 
an Infant’s suit should be shown to be for the benefit 
of the infant. Here the charges made against the 
attorney have been proved to be without any founda- 
tion. They are merely colorable. The attorneys 
on the fCbbrd do hot want to continue, but they are 
anxious that they should be discharged Of the impu- 
tations made against them. 

Held — That the decisions above referred to were 
not well founded in law. A next friend was in the 
same positibn, os regards this particular matter, 
as an ordinary suitor who was m juris. It was 
difficult to hold that there were no appeal from 
such an order. The charges made against the pre- 
sent attorneys of the next friend were merely 
dblot^able. Having regard 'to the series of decisions 
on the question, the oosts of all parties ordered to 
be pfild but bf the estate of the infant. The appeal 
Ibould hiiv6 Been entitled as in the matter of 
li|ii|dfcatlbh in .tbb Suit. 

BaW, i^o Math A?m, Attorney for the Appellant. 

Mesm, Wilson^ ChdiUfjee and Mitra, AttbrneyS 
for the ReS^JOtidents. 

s.c.k 


[OALCmm SMALL OAVBE OOBBT 
txmiMpRi 
No. 4 OF 1900. 

Maclban, C. J. 

Prinsep, j. Joooal Kissorb 

HiLTi, J, V, 

1901. Sbwmukh Roy and others. 

7, February. 

Security foi* costs of reference to High Courts 
Presidency Small Cause Courts Act (X'V of 188^\ 
Sec, 70 — Time within which such security must he 
furnished — Rule 86 of the Rules of Court, 

This was a reference made by Mr; Ormond, the 
Officiating Chief Judge of the Calcutta Small Cause 
Court, at the request of the Attorney for the 
Defendant under sec. 69 of the above Act. The 
suit was * decreed in favour of the Plaintiff oon« 
tingent upon the opinion of the High Court, The 
decree was passed on the 28th May 1900 for 
Rs. 1,578-4-6 and costs amounting to Rs. 231-15. 
The rderence to the High Court was signed by the 
Officiating Chief Judge on the 13th July 1900, and 
was received at the High Court on the 16th July 
1900. 

On the 30th May 1900, Defendants deposited 
Rs. 1743-2-6 in Court as in full under Rule 47. 

Oti the 2}th June 1900, the balance of the 
decretal amount and costs, vh.^ Rs. 66-1 was deposit- 
ed in Court, but not the costs of the reference. 

On the 14th November 1900, it was ordered by 
the Chief Judge, on the ex parte application of the 
Defendant, that the costs of the reference to the 
High Court be received subject to any objection 
that might be taken by the Plaintiff; Acconlingljr 
Rs. 323, being the costs of the said reference, we^b 
deposited in Court, 

Mr, W, GaHh (with him Mr, A, Chawdhurt) for 
the Plaintiff took the*' preliminary objection, that 
the reference could nbt go on, inastnuch as the 
Defendants had not deposited the costs of the refer- 
ence until about six months after the date of thb 
judgment, and that they must be treated as having 
submiSt^ to it under the provisions of sec. 70 of 
the Piibsfdency Small Cause Courts Act (XV of 1882k 
14*B. L. R. 180. He referred to and bontended that 
the old Act XVI of 1864 did nbt contain the prbvisb 
which the present Act contfdned in the iaSt paiW. of 
sec. 70 and that the present was a mtteh 
case. The pmall Cause Court had no power to ilteiid 
the time to famish the requisite isecvcrity, seid no 
application was made to it to extend sueh time. 
Rule 86 fixes the ambunt to be deposited. 

Sir, Griffith Eitoni (with htm Mr, J, G, 

-—The delay was due to the Smsdl Cadie Cohrt 
officer having taken a long time to balcUlitli the 
amount to be deposited, No notice iM giVbh dS 
oi tWs objebtibn. ^he delay Rat hw 
the Plaintiff. 
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JSl^df^Tfaat the pteliminafy objeotton must pre- 
vail. I'ho section requires security to be furnished 
at once.” This was not done. The reference cannot 
be proceeded with. Defendants should pay Plaintiff 
the costs of the reference. 

Wilton,^ Chatterjee and Mitra^ Atttorneys 
for the Plaintiff. 

Messrs, Pugh ifs Co.^ Attorneys for the Defendants. 

S. C. M. 


[OEmirAB? OBiaiNAL Oiviii ;ru£ispioTioN.] 

Suit No. 880 OP 1899. 

Stanley, 1 Bhugwan Das Surbka 

1901. V. 

4 February. Hebra Lal. 

Administration suit — Receiver — Discharge of Re- 
ctiver pending administration suit • 

This was a suit instituted by the next friend of the 
the Plaintiff, who was then a minor, for the construc- 
tion of the Will of his grandfather Sewbux Sureka 
and to have the validity of certain trusts^ under the 
Will, and the rights of the parties ascertained and 
declared. The plaint also asked for an inquiry as to 
what the estate of the grandfather consisted of, for 
the- appointment of a Receiver and the usual relief 
sought for in an administration suit. 

On the 28th January 1897 a Receiver was appointed , 
by the Court of the moveable properties, of the rents 
issues and profits of the immoveable properties and 
of a certain business carried on by the grandfather. 

On the 16th March 1899, a preliminary decree 
for administration was made and it was further 
directed that the Receiver should be continued ; the 
Court reserved consideration of all (prthet directions 
and costs till after the Registrar’s report. 

The Plaintiff, who had subsequently attained 
fnajoHty, now applied for an order that the Received 
do pay to the Petitioner’s attorneys their costs not 
otherwise disposed of and after making certain other 
payments mentioned in the petition, that he should 
m directed to make over the properties including 
f^veroment securities of the value of over a htkh of 
i^pees to the Plaintiff and that he should th&n be dis- 
t^arged upon passing his accounts. IHaintiff urged 
that there was no contest in the suit that he was th$ 
sole beneffciary under the Will attd that he was 
therefore entitled to all theSe properties. It apjieared 
that the aocOuhts directed by the preliminary decree 
had hot yet been taken, and no advertisements had 
beta publlsbed in the papers for ^ the creditors to 
Come in, but the Plaintiff and the Defendant, the 
Shrriving S^eoutoTi put in afBdavits stating that there 
were ho debts due from the estate. 

Mr, fUgh for the Plaintiff.— There being no debts 
and no contest as to the Plaintiff being entitled td 


estate, 

m. 

1 


bis appliCatioh should be granted, 
'^ete beihg an administration decree, 
‘ I don’t ask 


the Court to touch the decree. The Receiver 
bolds for the parties and not creditors, see Kerr on 
Receivers, 2nd Ed., p. 187 ; Davis v. Duhe of 
Marlhm^ough (2 Swanston 176); Bainbridge v. Blair 
(3 Beav. 421, 423), and Hoskins v. Camphdl 
(W. N. for 1869, p. 59). 

Mr. Sinha for the surviving executor left the 
matter in the hands of the Court. 

Held— Thnt the administration decree not having 
been completed, the Plaintiff’s title has not yet been 
declared by a Court and he is not entitled to the 
order asked for. • 

Messrs, Rally Nath Milter and SaT\adhicm% 
Attorneys for the Plaintiff. 

Messrs. G. C. Ckunder dt Co.^ Attorneys for the 
DMpndant, the survivfng executor. 

« S. R. D. Application refused. 

[CRIMINAL RBVISIONAL JDBISDIOTION.} 

Rev. No. 1012 op 1900. 

Kamala Prasad, Petitioner, 

V. 

The Empress. 

^Accomplice — Evidence Act (/ of 187 secs. 
114 i ill {b)y Admissibility of the evidence of 
accomplice — Corroboration^ when and in * what way 
necessary—Principles underlying the law of corrohora- 
tion-^ Primary and secondary accomplices, distinction 
between — Amount of corroboration necessary in each 
case — Conviction based upon testimony of secondary 
accomplice when not in expectation of reward or 
punishment. 

This was a rule issued on the 13th November 
1900, against an order of the Deputy Magistrate 
of Gaya, dated thp 6th of September 1900, confirm- 
ed on appeal by the Sessions Judge of Gaya on the 
11th of September 1900. 

The facts of the case were shortly these ; — On 
the night of Monday, the 26th March 1900, there 
was a burglary of a serious character in the house 
of one Brindabiin. A box or trunk was taken out of 
the house. It was afterwards broken open and a 
considerable amount of money in cash and gold and 
silver ornaments and clothes were abstracted there- 
from. Information was given to the Thana on the 
27th with a list of the articles missing. The 
Police took up the enquiry, and the steel trunk 
was found Ijroken in a corner of the garden 
towards the north of the house. Suspicion, natural- 
Jy, fell upon the servants of the house, but the 
Petitioner* Kamala ‘Prasad was not suspected. His 
position in the house was one of some trust, he being 
a sort of moshaheb to the complainant who used to 
take his meals with him. On the 29th Hatch, 
Dosain’s house, was searched and two silver bangles 
were found in his house and identified as part of 
the articles stolen. The enquiry into the ceso 
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proceeded for some time with the object of discover- 
ing more articles and connecting the different people 
whose names Dosain gave as having been perpe- 
trators of the burglary. The case was sent up on 
the 18th of April and on the 19th Dosain was 
convicted under sec. 411, I. P. Code, and sentenced 
to imprisonment and a small fine of Rs. 6. On 
the 20th April, warrant was issued against Kamala 
Prasad. Dosain’s statements were taken on two 
previous occasions and after he had served out his 
period of imprisonment his evidence was taken 
afresh regarding the facts to wjiich he had deposed. 
His evidence in substance amounted to this, that 
on the night in question, he went out of the house 
of Brindabun, where ho used to sleep and, hearing 
some trampling on dry leave.?, went towards ^tlie 
spot and found the Petitioner engaged either in 
opening a box or standing near the box whtoh haS 
been apparently broken open. Two of his comr 
panions had gone a little distance on hearing Dosain’s 
footstci)s. He enquired what they were there for, * 
and tljc accused in order to obtain his silence, gave 
him the two bangles wliich he produced or which 
were found in his house on the 29th of March. 
On trial, Kamala Prasad was convicted by the 
Deputy Magistrate of Caya under sec. 381, 1. P. Code, 
and sentenced to undergo 2 years’ rigorous jmpri^)ri- 
ment and to pay a fine of Rs. 100, or, jn default 
of payment, to undergo six months’ further imprison- , 
ment. On appeal, the Sessions Judge of Gaya 
confirmed the conviction and upheld the sentence. 

The Petitioner then applied for and obtained the 
present rule to show cause why the conviction and 
sentence should not he set aside on the ground that 
the evidence of the accomplice Dosain, upon wliich 
the judgments wore based, had not been sufficiently 
corroborated in law and also on the ground that 
there was no sufficient evidence to support the 
conviction. Jt was argued on behalf of the Peti- 
tioner that the matters which had been used for the 
purpose of holding that the evidence of the 
accomjilicc had been corroborated did not in law 
amount to corroboration. ^ 

That although a conviction is not illegal 
merely because it proceeds upon the uncorroborated 
testimony of an accomplice, the evidence of an 
accomplice, ordinarily speaking, should be corro- 
borated in material particulars, and such evidence 
should be accepted with a great deal of caution and 
scrutiny. 

That the amount of criminality is a matter for 
consideration, and when a person is only an accom- 
plice by implication or in a secondary sense, his 
evidence does not require the same amount of 
corroboration as that of a person who is an actual 
perpetrator with the principal offender. 

That in dealing wdth the question what amount 
of corroboration is required in the case of testi- 
mony given by an accomplice, the Court must 
wreise careful discrimination and kok at all the 


surrounding circumstances in order to arrive at a 
conclusion, whether the facts deposed to by the 
person alleged to be an accomplice are borne out 
by those circumstances or whether the circum- 
stances are of such a nature that the evidence 
purporting to be given by the aljeged accomplice 
should bo supported in essential and material parti- 
culars by evidence aliunde as to the facts deposed 
to by that accomplice. 

That Dosain, the receiver of the stolen property, 
who had already suffered imprisonment t\nd had 
now no hope of reward or expectation of punish- 
ment, was an accomplice in a secondary sense and 
that there was no reason shown to disbelieve his 
dkect testimony. 

Mr, P, L, Roy (with him Bahu Dasarathi Sanyal) 
for the Petitioner. 

Mr. Leith tor the Crown. 

Rule discharged. 

H. P. C. 

[CRIMINAL REVISIONAL JURISDICTION.] 

Key. Nos. 952, 968, 1034, 1035 of 1900. 

Ameer Atj, J. Kali Kant Biswas and others, 
pRArr, J. Petitioners, 

1901. V. 

5, February. Tub Empress. 

Indian Penal Code {Act XLV of 1800)^ sec. 103 — 
False evidence — Contradictory statements in cross- 
examination — Evidence^ absence of to sup 2 )ort commit- 
ment — Commitment^ powers of High Court to quash — 
Criminal Procedure Code {Act V of 1808\ sec. 215. 

In these cases rules were issued on the District 
J udge of Rungpore to show cause why the proceedings 
for perjury and the commitments should not be 
quashed, or in the alternative .why the cases should 
not be transferred to some other Sessions Court. 

The facts of the case were as follows : — 

Ram Gopal Byragi complaiued to the Police 
against Samiruddin Nasya, Kefaitulla Nasya and 
others, alleging that while he was taking his wife 
Genda Dasya in a cart from her father Nabu 
Mbtry’s house, to his own house, 10 or 15 persons 
(including the accused) stopped the cart and forcibly 
carried off Genda Dasya. 

Charges were framed under secs. 366, 147, 343 
and 379, I. J\ C., and the case was committed to 
the Sessions. At the Sessions trial the Sessions 
Judge concurrirlg with the assessors acquitted the 
accused. 

The Sessions Judge thereupon framed proceedings 
against the Petitioners under sec. 477, Criminal 
Procedure Code, and committed them for trial under 
sec. 193, 1. P. Code, at the next Sessions. 

In No. 952. — Mr. C. P, Hill (with him BahusSarat 
Chandra Khan and Manmatha Nath Mukherjte) 
contended that there was no contradiction on the 
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face of the statements and therefore there was no 
case to go to a jury so far as his client was con- 
cerned. 

In No. 968 . — Bobus Sarat Chandra Khan and 
Manmatha Nath Mukherjee argued upon the same 
lines. 

In Nos. 1034, 1035. — Mr. Caspersz (with him Bahu 
Mohini Mohan Chakravarti) for Nabu Mistry and 
Kam Gopal Byragi referred to In the of 31 mini 

Bu&sh (3 C. W. N. 81) and argued that regard 
should be had to the fact that these statements, 
though confused and apparently inconsistent, were 
made under the stress of oross-examinatiorf and that 
no intention to commit perjury was made out. The 
Court should therefore quash the commitments. 

Held — That absence of evidence to warrant fi 
commitment is a point of law and may furnish a 
good ground for the quashing of a commitment. 

That under the present Code of Criminal Procedure 
a Court of Session does* not possess the power to 
withdraw a case from the jury on any ground 
whatsoever. 

That where the case is such that the Sessions 
Judge w'ould, if he possessed the powdT of with- 
drawing the case from the jury, exercise that power, 
the High Court will exercise its powers of revision. 

' Rides made almlute : Conviction set aside. 

H. P. C. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from original Decree 
No. 383 of 1897. 

JoGESHUR Biiagat and others, 
Defendants, Appellants, 

V. • 

Chan ASTI YAM Das, Plain tilf, 

• KespoBdent. 

Transfer of Property Act {IV of JSS^2), sec. 7d — 
Mortgage — Sale proceeds at Revenue Sale— Lirnitatmi 
Act {XV of 1817), Sch. If Arts, m, Interest 
— Damages. 

This was an appeal preferred on the 27th Novem- 
ber 1897, against a decree of Babu (Jopi Nath Mettay, 
Sub-Judge of Chapra, Zillah Sarun, dated the 28Hi 
of August 1897. 

The suit out of which this appeal arose was 
brought for the recovery of Ks. 6,000 principaf and 
Rs. 6,200 interest, due ott a mortgage bond executed 
by the Defendants Nos. 1 and 2 aiwl the mother of 
Defendant No. 3 in the name of the furzidar of the 
Plaintiff and the Defendants Nos. 16 and 17. Tiie 
Plaintiff alleged that the bond had fallen to his share 
by private partition. The Plaintiff’s mortgage bond 
was dated the 3i*d February 1888, the due date 
specified for payment was the 20th September of tho 
same year; after the execution of the bond the 
property mortgaged was sold for Rs. 6,200 for 


arreai's of Government revenue and was purcliased 
by one Rajondra Pershad. The sale took place ou 
the 29fch of November 1899; after deducting ' the 
Govenimcnt demand, Rs. 6,175 remained in the 
collectorate as sale proceeds. Defendants Nos. 4 to 6, 
who were certain creditors of Defendants, the mort- 
gagors, in execution of a decree for money obtained 
% them withdrew the sum of Us. 1,367-12 from the 
collectorate ou the 4th of July 1890, and tho 
Defendant No. 7 who was another creditor similarly 
withdrew Us. 280-4 on the 18th of October 1892. 
The present suit was brought ou tho 5th of October 
1896. 

The present appeal was preferred by the Defendants 
Nos. 4 to 6 and the Defendant No. 7 against whom 
decrees for part of Uie sale proceeds were made ; 
the'Defendants Nos. 1 to G wore made liable for 
Rs* 13Gi7-12 which they had taken out of tho collec- 
torate in execution of tlieir money decree ; and tho 
Defendunt No. 7 was made liable for Rs. 289-4 
’ which he similarly had taken from the collectorate. 

The following were tlie contentions of law raised 
on belialf of the Appellant '.—First, that tho suit 
was barred by limitation, and that Art. 120 and not 
Art. 132 of Schedule 11 of the laniitaliou Act was 
applicable and therefore the suit at least against 
Delfcndants Nos. 4 to 6 was barred ; secondly, that the 
rtaintiff was not wititlod to interest; thirdly, that tho 
claim* for interest was baned. 

Held - Vlmt Art. 132 of Sch. II of tho limitation 
Act was applicable. [Tiioir Lordships observed: — 
It is true that tho property lias boon converted into 
cash owing to its having been sold for arrears of 
Government revenue, but under sec. 73 of the 
Transfer of Property Act, the charge which attached 
to the property now attaches to the sale proceeds.] 

Kamala Kant Sen v. Abdul Bnhul alias llahlbulla 
(I. L. U. 27 180 at p. 181) referred to. 

Held- That tho Limitation Act sliould be inter- 
preted liberally so as not to curtail or restrict 
rights milcsa it is clear that the Legislature in- 
tended that this should be done. 

That Plaintiff’ is ,not entitled to intere.st but 
entitled to damages for the acts of the Dcfciiflants 
wliich have deprived him of tho use of tho money, 
and although the Plaiutiff did not expressly claim 
damagiis, tlie same may bo awarded inste/ul of in- 
terest. 

Lola Ckhajmnf Das v. Brij Bhukan hall tfi'l 
1. A. 199). 

That undcr^Art. 120 of S(;]i. 11 of tho Limitation 
Act Plaintiff cannot claim damages for more than 
^six years previous to the instiUUiou of the suit. 

Dr. ylsu/osA Mnkevjee for the Appellant. 

Balm Joges Chandra Ray for tho Respondent. 

S. C. S. Decree modified. 


Rampini, J. 
Sale, J. 
1901. 

22, January. 
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[CIVIL AFPSLLATS JUEISDIOTIQN.} 
Appeal from Appellate Dborbe 
No. 2037 OF 1898. 

Banerjeej J. Rammoy Haera, Plaintiff, Appellant, 
Brett, J, ^ v . 

1901. ' Prem Chand Naskar and 

21, January, others, Defendants, Respondents. 

Mottgage^—Transferree^ from mortgagor — Transfer 
of Property Act (IV of 1882) sec, 85—Parties-~Con- 
trihuiion. 

This was an appeal preferred on the 13th 
of October 1898, against a decree of Babu Rajendra 
Kumar Bose, Subordinate Judge of Zillah 24- 
Pergunnahs, dated the 22ud of July 1898, affirming 
a decree of. Babu Nagendra Nath Mittra, Officiating 
Munsif of Alipur, 2nd Court, dated the 2n<f , of 
Apriiisge. . 

The facts of the case as disclosed in the plaint 
are thus stated by the first Court : — One Behary Lai 
Ghosh since deceased, executed a mortgage bond 
for Rs. 200 on 8th Kartick 1294, B. S., in favour of 
the Plaintiff creating a charge on his properties 
described in schedule (ha) and (hha) of the plaint and 
subsequently sold the properties described in schedule 
(Ma) of the plaint to one Raj Krishna Mondal free 
from Plaintiffs mortgage on payment of Rs. 100 
to him with Plaintiffs concurrence* in Bysack 130b, 
B, S. After the death of Belmry Lai this Plaintiff in- 
stituted suit No. 791 of 1894 against Noni Lai Ghose, 
the son and heir of Behary Lai and Srimonto 
Bachareh and Prosunno Moyi Dassi, the purchaser 
of certain portions of the mortgaged property, and 
got a decree on this mortgage bond. In execution 
sale under that decree, the Plaintiff purchased the pro- 
perties described in schedule (A:a) for Rs. 175 on 18th 
July 1896 and obtained delivery of symbolical 
possession from Court on 17 th December 1896. 
Thereafter when the Plaintiff wont to take actual 
possession of the land in Choitra 1303, B, S., he was 
resisted by the Defendants who were the purchasers of 
lands given in schedule (ga) and (gha) respectively, 
and by Defendant No. 2 as a tenant of plot 2 of 
schedule (ga) under Defendant No. 1. The Plain- 
tiff not having known of this alleged purchase of the 
Defendants from Behary Lai did not and could not 
make them parties in that case. Hence the Plaintiff 
instituted this suit for declaration of Defendants 
Nos. 1 and 3’s rights of redemption to tjie properties 
described in schedules (ga) and (gha) of plaint and 
for declaration of Plaintiff’s absolute right over 
those properties on the failure of Defendants Nos. 1 
and 3 to pay off the whole mortgage money within 
a fixed time, and for possession of these properties. 

Both the Courts below dismissed the suit. The 
lower Appellate Court held that the suit in the 
form in which it was brought was not maintainable, 
that the suit was bad as neither the heirs of 
the original mortgagor nor the purchaser Raj Krishna 
by w^hom the lands which formed a part of 


(he original mortgaged premises irere purchased sub- 
sequent to the purchase of (he D^endunts Nos^ I and 
3, were not made parties, that the , provisions of seo< 85 
of the Transfer of Prop^ty Act were imperative 
and it was therefore obligatcMry on the mortgagee 
in a suit relating to mortgage to join the mortgagor 
and all subsequent purchasers and encumbrancers 
as parties. It was further held that both the por- 
tions of the property (Jca\ which was held by the 
Plaintiff in right of purchase, as well as the portion 
of (ka) which was specified in schedules (^ra) and (gha) 
should contribute to the mortgage debt payable to 
the Plaintiff, and which was claimed in suit No. 79}, 
and that the suit was not framed on that line, 

.Plaintiff preferred this second appeal. 

• Two questions were raised on behalf of the Appel- 
lant, firsts whether the Court of Appeal below was 
right in dismissing the suit on the ground of 
defect of partjes, and, second^ whether (hat Court 
was right in dismissing the suit ou the ground of 
its having been wrongly framed. 

Held — That there was no defect of parties. 

That as regards the heirs of the mortgagor it could 
not be said that they were necessary parties, as 
the Plaintiff had already obtained a decree on his 
mortgage against them, and had, in execution of the 
mortgage decree, already sold the mortgaged property 
and purchased it himself ; as regards Raj Krishna, 
he too, was not a necessary party as he purchased 
a portion of the mortgaged property with the consent 
of the plaintiff. 

With regard the second point their Lordships 
observed: — The learned vakil for the Appellant 
freely admits that the only relief that the Plaintiff 
can be entitled to in this suit will be a decree for 
an apportionment of the mortgage debt on the 
property purchased by the Defendants Nos. 1 to 3, 
account being taken jn that apportionment as well 
of the property purchased by Raj Krishna as, of the 
portion of the mortgaged property purchased by the 
Plaintiff himself. The prayers in the plaint are nob 
very distinct in asking for this relief, though at 
the same time we cannot say that they are incapable 
of being viewed as seeking for any relief of the sort 
we have mdicated above. 

The case was, therefore, remanded to the Court 
nf first instance with reference to the pointy indicat- 
ed above. 

D]\ Asutosh Mukerjee for the Appellant 

Bahu Bhutan Mohun Das for the Defendants. 

^ » Cafe remanded, 

S. C. S. 
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• 

The constitution of the Division Courts, to take 
effect on and from Monday, the 18th February 1901, 
and until further orders, -will be as foHows : — 
Presidency Group. — The Hon’ble the Chief Justice, 
Mr. Justice Bauerjee and Mr. Justice Brett. 

Rajshahye Group. — M r. J ustice Prinsep and Mr. 
Justice Hill. 

Patna Group. — Mr. Justice Ilampiui and Mr. 
J ustico Sale. ' 

Burdwan Group.— Mr. Justice Ghosc and Mr,* 
Justice Steven.8. • 

Criminal Business.— Mr. Justice Ameer Ali and 
Mr. Justice Pratt. * . 

Privy Council Department.— The Hon’ble the 
Chief Justice, Mr. Justice Banerjee and Mr. Justice 
Brett. * 

On the Original Side the arrangements will con- 
tinue as before. 


It is remarkable that the calendar op criminal 
cases last sessions would have gone blank but for two 
theft oases by old offenders. This is a better record 
than that of July' last and reflects great credit on 
the city. 


It has been announced that a third Court is 
going to sit on the Original Side from the 4th of 
•March next. This will certainly relieve the con- 
gested state of the board and will be welcomed 
, by the suitors and the profession alike. But the 
abs^ryie of a third Co*urt was not the only grie- 
vanoe with reference to the business on the Original 
Side. For instance we have had frequent com- 
plaints witli regard to the delay in the Taxing 
qflScc. It is said that attorneys have to wait 
montlis before they get any chance of getting 
their bills taxed and then when tlieir turn comes 
they experience the greatest difficulty in geting 
the taxation done rapidly. We are told that even 
the simplest bills take an incredibly long period 
in passing through the Taxing office. That this is 
so, tis no fault of any particular officer but is due to 
the disorganised stfi-te of the Original Side offices 
generally. We have already noticed in these columns 
how with the growth of work on the Original Side, 
the establishment has not only been not increased 
but has, ill course of time, been considerably 'curtailed. 
We have before now given an account bow such 
important offices as that of*a Taxing Officer, that 
of a Master, an Accountant-General and some 
other important offices came to be abolished and 
• their duties transferred to the Registrar. 


Now in view of a third Court we are compelled 
to re-open the question of strengthening the staff 
in the Registrars office and of a more systematic divi- 
sion of duties The existing staff is admitted on 
all hands to be inadequate for the current work of 
the two Courts now sitting. In the Order Depart- 
ment the men are overworked and the drawing 
•up of orders and other proceedings are unavoidably 
delayed to the detriment of the business of the 
Courts and the great inconvenience of suitors. The 
question also arises as to whether the business 
of the Registrar himself should not be divided. Jt 
is impossible, as we have often urged, for one man 
to ^discharge all the duties of that office satisfac- 
torily; a lai^o numb^t of orders and decrees W 
to be settled in the morning ; a whole heap 
summonses and subpeonas has to be signed and 
sealed ; urgent references and accounts have tp be 
taken, the accoynts in the Aocoiintan|rjGletteraPB 
Department have to be daily examined ahd cjbeques 
issued ; the varions departments of that office have 
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to be supervised and controlled and, in addition 
to all this, a very considerable portion of that 
officer’s time has to be devoted to the disposing of 
ordinary references. The result of it all is that 
orders are not settled and signed as expeditiously 
as they should be; certificates of death duties, 
which are always very urgent, are delayed to the 
great inconvenience of the representatives of de- 
ceased testators or intestates, as the case may be, 
and sometimes to the serious loss of the estates 
concerned ; settlement of bills are delayed, and we 
are told, that there is a growing feeling of dissatis- 
faction amongst the suitors and the profession with 
regard to the state of things generally on the 
Original Side. However much the present Regis- 
trar may try to cope with the work, and we are ‘ 
assured that ho is a very hard-working officer* it is 
physically impossible that he should Ife abld to 
discharge all the duties of his office proper, jind 
those of a Taxing Officer, Master, Official Referee, 
Controller-General in addition, to the satisfaction 
of the profession and the public within the ordinary 
space of time. A third Court will increase all this 
difficulty, and if a reconstitution of the offices 
is not taken in hand at once, it will be a 
further source of embarrassment to the officers and 
the profession alike. The public look up tq the 
present Chief Justice to carry out the reforms 
which have been felt to be urgently called for for 
some time now ; and when his Lordship has succeeded 
in effecting them he will have earned for himself 
the lasting gratitude of the whole profession and 
the public of the capital of India. 

Among the other complaints which frequently 
reach us from the attorneys, one that deserves, 
immediate attention is the inordinate delay in the 
Translators’ Department on the Original Side. 
The business- in this department is said to be 
in a chronic state of arrears, A practice pre- 
vails in this department by which translators are 
allowed to charge Re. 1 per folio of 90 words 
as expedition fee. As translations in the ordinary 
course means always considerable delay, suitors are 
obliged to pay this expedition fee. As it is, the 
ordinary fee for translation on the Original Side* 
of the High Court, vw., Rs. 2 per folio of 90 words 
is very high, and an additional fine of Re. 1 per folio 
means a great deal to suitors of modest means. 
The anomaly is all the more curious when we find 
that on the Appellate Side of the ‘Very same High 
Court the translation fee is only Re. 1 for 200 
words. We are not aware* of the suitors on* the 
Appellate Side being required to pay expedition fees 
for getting the translation done. The practice of 
levying expedition fees, which go to the officers, 
18 sure to lead on to showings preference for taking 
work which carries extra gain an*d to the neglect 
of ordinary duties, We fail to appreciate why the 


payment of extra money by suitors for getting 
any ordinary work done on the Original Side within 
a reasonable time should be* made into a regular 
institution. With special reference to translation, 
we may point out that more rapid translation 
always means more money to Government, out of 
which extra officers, if necessary, may be paid for 
or increments, when deserved, allowed. But on 
no principle can the practice of public officers 
showing preference for any particular work 
from a desire for personal gain be supported. In 
the mofussil and also on the Appellate Side of 
the Hi^h Court expedition fees are sometimes paid 
for obtaining copies very urgently required. But 
such fees go to the Government and is not open 
to similar objections. 


The Ja^juary number of the Law Quarterly 
Review contains an article from the pen of Mr. E. J. 
Trevelyan, lately a Judge of the Calcutta High Court 
and at present Reader of Indian Law at the Oxford 
University. The article is entitled The Training 
of District Judges in India.” The extract we give 
below will indicate what the writer considers the 
shortcomings of the present system. It cannot be 
denied that, barring a few exceptionally clever men, 
the District Judges find themselves in an anomalous 
position when they are promoted to that office 
from that of a Magistrate and are called upon tOj 
hear civil appeals before they have acquired an}^ 
experience in the procedure or administration of" 
civil law. This fact furnishes the strongest argu- 
ment against the proposed restriction of second 
appeals and Mr. Trevelyan is also of that opinion. 

A District .Tradge is the supreme judicial authority in a 
district. lie ha.s power to transfer to his own list any suit 
pemling in his district. He does not try civil suits, as his 
Appellate w^ork apd his work as a Sessions Judge take up 
most of his time ; but, although when he first gets his 
appointment he has less knovvleclge of the law than any 
judicial officer in his district, the cases which he tries as a 
judge of first instance are of the most important description. 
He sits on appeal.^ from the decisions of men who have had 
a thorough training in law and have had great experience in 
its udipinistration. In such appeals his decision on questions 
of fact is final, whether or not he differs from the Court 
'‘below. In questions of law there is a further appeal from 
his , decision, but the fact that there is such an appeal does 
not excuse the incapacity of the Court from which tliere is 
art appeal. It may he noticed in passing that the Govern- 
ment of India now contemplates limiting the right of appeal. 
It is true that after a time the majority of District Judges 
acquire a certain knowledge of their work, but this know- 
ledge is noces8».'ily acquired at the expense of many suitors 
and also at the risk (as will presently be pointed out) of un- 
desirable comj)arison8, 

'On the 12th instant the following question, 
which had been referred by Maclean, C. J., and 
Banerjee, J., in the case of Khddm Homin v. Evidad 
Homing was argued before a Full Bench: — “ Whether 
in an appeal against the final decree in a partition 
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suit, it is open to the Appellant to question the 
correctness of the preliminary order or decree for 
partition, when no' appeal was preferred against 
order within the time allowed by law. ” Their 
Lordships’ judgment was reserved. 

COUKT OF APPP]AL.— The Valentine Meat 
Juice Company v. The Valentine Extiiact Company. 
Before the Master of 'ihe Hulls, Lords Justices 
lliQBY and Collins. 23rd July 1900; > 

Estahlished use of a name being same as that of 
the person carrying on the business. 

The distinguishing feature of this case was that 
the Plaintifts did not conq^lain that the Defendants 
had so got up their goods as to resemble that of the 
Plaintiffs but objected to the Defendifnts making 
use of the word “ Valentine ” in such a way as to 
deceive the public into believing that the goods 
sold by them were articles manufactured by Plain- 
tiffs. 

Mr. Justice Sterling held that* the 'Plaintiffs 
had not proved that that was as Plaintiff alleged 
but being of opinion that there were suspicious 
circumstances connected with the case, did not allow 
Defendmits their costs. 

'The Court of Appeal arrived at a different con- 
clusion, relying on the’ law being w6ll emphasized 
in Reddaway v. Barhan (189G, Q. C. at p. 204) by 
the Lord Chancellor and at p. 210 by the late 
Lord Herscholl ; they said that the only difficulty was 
to apply those principles. The distinction attempted 
to be made by llespondent’s counsel between the name 
used, >yhich was all that was complained of, being 
the name of the persi)n who was carrying on the 
business and a case where such name was not of the 
person carrying on the business, had* no foundation 
in principle. P'or an exposition of the law on the 
very point Jameson v. Jameson (15 Pat. Off. Rep., 
see p. 193) was noticed ; all that it pointed to was 
that in a case like the present it was more necessary 
than in any other for Plaintiff to establish more 
clearly the fact that the name in question had 
come in the market to denote Plaintiff’s goods.* 
Plaintiff must establish that the name in question 
had acquired a “ secondary meaning ” as denoting 
his goods. The evidence was overwhelming, support- 
ing the statement that “ Valentines meat juice ” or 
“ Valentine ” alone was used in the market as dis- 
tinguishing Plaintiff’s preparations, llie established 
use of that name was mentioned and consequently 
that name should bo protected as much as any fancy 
name. The evidence moreover indicated that 
Defendant was aware of the great reputation the 
article had acquired in the market and he adopted 
that name to secure for himself some of that benefit. 
Held that Plaintiffs were entitled to the injunction 
extending to the word Valentine. ” 


xov 

Mr. Moulton^ Q. 0., Mr. Eady^ Q. C., and Mr, 
Sebastian for the Plaintiffs. 

3fr. Upjohn^ Q. C., and Mr. Sims for the Res- 
pondents. 

0. W. A. Appeal allowed with costs. 

OHANCEllY DIVISION.-- Stohwassbr v. Hum- 
phreys. Before Mu, Justice Farwbll, 21st Dec- 
ember 1900. 

Validity of patent — What constitutes sufficient in' 
vestigation — The Puttee leggings. 

The question for determination in this litigation 
was whether Plaintiff’s patent was a valid one, and 
whether it had been anticipated. Plaintiff had 
derived title from one Jphii Pullman who had taken 
out Letters Patent No. 24893 of 1896, for Puttee 
leggings. , Tlie complete specification was filed in 
June 1897. Those leggings were largely used, in fact 
adupted as the regulation leggings for the British 
Army; their usefulness was consequently not dis- 
puted. Pluintifi’ claimed merit for improvement 
into existing leggings, combining the advantages 
of the legging and tlie Puttee, a perfect fit with a 
novel mode of fastening by means of a strap which 
passed round the leggings several times, doing away 
withjlhe usual straps and other fastenings formerly 
used. . 

For tjio defence, in answer to Plaintiff’s claim for 
injunction restraining Defendants from infringing 
their patent for improvements in the manufacture 
of leggings and for damages, the infringement was 
not contested, hut Defendants questioned the vali- 
dity of the patent and allpged that it had been 
anticipated, in other words it was denied that the 
invention was new, and the result such as would 
justify the grant relied upon by the Plaintiff. 

’ Th0 learned Judge found that the gaiter, at the 
time of the grant had not been previously used and 
in that sense it was new. The largo sale achieved 
was proof that it was useful, but he could not hold 
that it was an invention. The strap or other band 
had been for long in common use, and to apply 
such a thing to a gaiter to hold it in position did 
not appeal to him to involve a substantial invention. 
The adjustability of the strap did not make any 
, difference. 1 1 was nothing more than using a strap 
as it was commonly used. 

Each case depended on its own facts and there- 
fore previous decisions, several of which had been 
cited, did not in such a conflict render much assis- 
tance in arriving»at a right conclusion. 

He could distinguish this case from that of 
Thomson v. ^The Am^ican Braided Wire Co. (H. 
of L. Patent cases, Vol. VI, see p. 528, decided 3rd 
Juno 1889) * which case went as far as any, be- 

^^Lord HerscheU in his judgment said “ If the demand 
of the Public for a particular article of dress be better met 
by a new combination than it has been by the articles pre« 
vioubly in ute, an<J if this combination, though in its com* 
poueut parts be nob new, required some exercise of the 
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cause the subject-matter of the present patent did 
not require any exercise of the inventive faculty to 
produce it and on the evidence the learned Judge 
also found that the anticipation relied on for the 
defence was proved. 

Mr, Moulton^ Q. (7., Mr, BouseJieldj Q. C., and 
Mr,, Walter for the Plaintiff. 

Mr, Q, (7., and Mr. Salter for the Defend- 

ants. 

C. W. A. Judgment for the Defendants. 


QUEEN'S BENCH DIVISION.-Gordon v. 
London and Midland Bank. Before Mii. Justice 
Buoknill. 19th December 1900. 

BUU of Exchange Ac/, 1882^ sen. 82 and' GO — 
Liability of Bank for stolen cheques received, by them. 


One Alfred Jones was ledger Clerk to Plaintiff 
Gordon, who carried on business at Birmingham 
under the name and style of Gordon and Munro. 
Jones had not any authority from Plaintiff to 
endorse any cheque sent to Plaintiff by his customers 
or to deal with it in any way, nevertheless, during 
Plaintiffs absence from his business, Jones not only 
opened his letters which he had permission to do, 
but stole 116 cheques of the value of £2,067.*, Ho 
took these out of the letters for* Plaintiff arriving by 
post and having endorsed them as “Gordon am^ 
Munro ” took them from time to time to the Defendant 
Bank's branch at Sparbrook in Birmingham j at this 
branch Jones, who traded as Jones & Co., had an 
account. The Defendants used to, when these cheques 
were paid in with the forged endorsement “ Gordon 
and Munro ” also bearing the endorsement “Jones 
& Co.,” place them to Jones <fe Co.'s credit and at the 
same time the Defendants crossed them, whether 
the cheques were or were not crossed previously, 
“ London and Midland Bank Limited to head oflBce 
Loudon ” in order that they may be payable through 
the head office only. So that the cheques were 
collected in the London Bank and the amount placed 
to the credit of their Sparbrook branch. 

^ In this action of the Plaintiff for damages for con- 
version by Defendants of the above cheques or for 
their value aforestated, the Defendants had paid 
into Court £110 and the jury found that the Defend-' 
ants in the collection of the above cheques had 
acted bond fide and no negligence had been establish- 
ed against them. 

The learned Judge held that the Defendants had 
acted as the agent of Jones and fiad received the 
stolen cheques to collect ae for him on his behalf. 
The money was received by Defendants^ not on tfieir 
own account. He decided in favour of Plaintiff with 
reference to sec. 82 of the above act, so far as the 
cheques were drawn on other banks than the Defend- 


invenUve faculty to produce it, I think !t can be protected 
oy A patent, though it niay be imposBible to say that the 
invention li important or uecoBsury for th^ public good. ” 


ants in favour of “ Gordon Munro and Co., or order ” 
or “bearer” and which were uncrossed when paid in 
and received by them. Beisill & Co. v. Fox 
Brothers (51 L. T. N. S. 663), Fine Art Society v. 
Union Bank (1886, 17 Q. B. D. 705). The claim 
as to the remaining cheques was rejected under the 
provisions of sec. 60 of tltp same Act. 

In the result as Defendants had virtually paid in 
£110 out of the £114 found due to Plaintiff the 
action was dismissed with costs. 

Mr. LawrancCf Q, C., and Mr. Leslie for the 
Plaintiff, 

Mr. Henriques for the Defendants. 

Judgment for Defendants, 

C. W. A. 


^ ^oie0 of tots. 

(Tlie impoitant oiios to be fully reported hereafter.) 

CALCUTTA TiGH COURT. 


[APPEAL PROM ORIGINAL CIVIL 
JURISDICTION.] 


Maclean, 0. J. 
Pm N SEP, J. 
Hill, J. 

1901. , 

8, February 


No. 15 OF 1900. 

Sreemutty Mokhoda Dabsee, 
Plaintiff’, Appellant, 


Nundo LaJj Haldar,'' Defendant, 
Respondent. 


Hindu Law Bengal School — Maintenance — Dau-^ 
ghter^ fionless widowed Marriage^ effect of on the 
status of a daughter. *• 

This was a suit by a daughter, who was a soilless 
widow, against the heir of her deceased father, for 
a declaration . that she was entitled to separate 
maintenance during her natural life out of her late 
father's estate: The facts of the case as well as 
the judgment of Ameer Ali, J., are fully reported 
in 4 C. AV. N. 669. There was practically no dispute 
in the case as to the facts except as to the indigency 
of the Plaintiff, It may here be mentioned that 
the-i present representative of her father-in-law’s 
family offered her a homo and food and raiment 
and a similar offer was made, during the trial of 
the case before Ameer Ali, J., by the Defendant, but 
what she desired to secure was separate maintenance. 

Messrs. B. Mittra' and B. C. Chatterji for the 
Appellant. 

Messrs. If. C. Bonnerjee and S, P. Sinha for the 
adult Responclonts. 

Messrs, B. Chahavarti aud B, C. Mittet^ for other 
Respondents. 

jield — That the Plaintiff was not bound to reside 
in the house of her father-in-law. 

Bajah Pirthi Singh v. Banee Baj Kommt 

(20 W. R. 21) followed. 

When a Hindu maiden marries, she becomes 
incorporated into her husband^ family and it is to 
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that family that she must, in the first instanoei 
look for her maintenance on becoming a widow. 

She is not, any way, entitled to demand success- 
fully maintenance from her father’s heir, who has 
succeeded to his estate, unless and until it can be 
satisfactorily shewn that she is unable to obtain 
maintenance from tl^e family into which she has 
married ; even then, hSwever, it is doubtful if she 
can succeed as against her late father’s estate. 

Bai Mungal v. Bai Rukmini (I. L. R. 23 Bom. 
291) referred to. 

V^en an offer has been made by her late father’s 
heir to provide her with a home and food and raiment 
she is not entitled to separate maintenance apart 
from his house and in a house of her own. 

^ttcere—Whether there is or is not a legally' 
enforceable right by which a widowed daughter’s 
maintenance can -be claimed as a charge on her 
father’s estate in the hands of his heirs. * 

Khetraraoni Dad v. Kaehimth Das (2 B. L. R. 
A. C. 15) and Bai Mungal v. Bai Rukmini (I, L. R. 
23 Bom. 291) referred to. 

Messrs, N, C. Rural <k Go.^ Attorneys for the 
Appellant. • 

Messrs, Swinhoe dt Co.^ and Messrs, Ghosh Kar^ 
Attorneys for the Respondent. 

Appeal dismissed, 

S. R. -D. 

’[OWJlNARY ORiaiNAL CIVIL JifRISWCTION.] 

I In the matter of Malchand Pareck, a 
minor under the age of 18 years 
governed by the Mitakshara 
School of Hindu law. 

Hindu Law — Mitakshara — Guardian^ a Mitak- 
shara infant, appointment of, * , 

This ■ was an application in Chambers on behalf 
of Balchand Pareck, the only brother of the infant 
above-named, for an order that a' fit and proper 
guardian* may be appointed of the properties of 
the infant during his minority and to that end 
an enquiry may be directed as to who would be 
such fit and proper person to be so appointed ,with 
all necessary or proper directions. * 

The facts of the c^e as stated in the petitiem 
briefly are these : — One Gonesh Das Pareeb died * 
some time ago leaving the said infant and his said 
brother, two sons, and one widow, Sreemutty Pai\na 
Bibee and leaving considerable properties the same 
being the joint estate of himself and his said two 
sons. On his death Balchand Parec'k as karta of 
the joint estate took possession of the joint estate and 
has since been carrying on the joint business. The 
Petitioner alleged that under the evil advice of some 
designing person the Petitioner’s mother, who is an 
•old lady not conversant with business, tried to get 
possession of the infant’s share and accordingly the 
immoveable properties and some moveables were 
partitioned amongst the brothera and the infant’s 


. Harinqton, J 
19*01. ^ 
31, Januar/. 


xovii 

share was given over to the mother, the business 
only remaining joint, but that, not satisfied with that, 
she was now trying to get hold of tlie share of the 
assets of the business, which she is likely to dissipate. 

Babu Ashutosh De, who made the application, 
contended that the case of SltAm Kuar v. Mohanunda 
Sahoy (I. L. R. 19 Cal. 301) which held that a 
guardian could not be appointed of the properties 
of a minor governed by the Mitakshara kw, could 
be clearly distinguished^ inasmuch as hero there 
are properties of the infant which are quite separate 
and that the principle , underlying that case is the 
apprehension of the interference to the karta^s 
management by the appointed guardian, which is 
wanting in this case where the karta himself applies. 

Held— under the special circumstances of the case 
such an application is entertainable and notice under 
sed 11 (H the Act was directed to be issued to 
tl^e infant and her mother rettirnable 6 weeks hence. 

K. K. D. 

[ORDINARY ORIGINAL ClVIh JURISDICTION.] 

Suit No. 823 op 1899. 

Henry Birkmyre and others, 
Stanley, J. Plaintiffs, 

1901. V. 

?,• February. ^ Deep Narain Singh, 
Defendant. 

* Civil Procedure Code (Act XIV of 188^), sec. 368 
— Revival of suit — Death of one of sevmil Plaintiffs 
— Limitation — Limitation Act {XV of 1877), Sch, II, 
Arts, 171 and 178, 

This was an application in^Chambers on behalf of 
Archibald Birkmyre, as executor of the Plaintiff 
Henry Birkmyre and as administrator to the estate 
of William Birkmyre, under sec. 363 of the Code, 
to revive the suit in his name, as such legal repre- 
sentative, and in the names of the two surviving 
Plaintiffs. 

The Plaintiff, Henry Birkmyro died in Scotland 
on 4th May 1900 and his Will was proved in 
Scotland by five of ,the executors on the 23rd 
of June 1900. The Plaintiff, William Birkmyre, 
died in France on the 19th of April 1900 and his 
Will was also proved in Scotland by seven of the 
executors on the 26tli of June 1900. 

The applicant who was one of the execttlors of 
Henry’s Will obtained probate in this Court on tho 
6th of December last and on the 12th of January last 
he obtained Letters of Administration with the Will 
annexed to the property and credits of the Plaintiff 
lYilliam Birkmyre as the constituted attorney of 
the seven executors wlio proved the Will in ScotlanS. 

Mr, Sowton for Messrs. Sanderson Co, sub- 
mitted on behalf of the applicant that sec. 863 
enabled the Court to revive the suit where two 
of several Plaintiff have died. Uunder Art. 171 
of the Limitation Act a period of 60 days from 
the date of the Plaintiff’s death was allowed to his 
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legal representative to come in and revive the suit, 
but this provision in the Limitation Act was re- 
pealed by sec. 66 of Act VII of 1888, the Civil 
Procedure Code Amendment Act. The Legislature 
in repealing Art. 171 of the Limitation Act as 
applicable to sec, 363 of the Will did not make 
any fresh provision dealing with cases where two 
of several Plaintiffs have died and consequently the 
period of limitation applicable to the case was three 
years from the time when the right to apply accrued 
under Art. 178 of the Limftation Act. 

The Court granted the application. 

Mesm, Sanderson da Co, for the Plaintiffs. 

K. K. D. 

[TESTAMENTARY AND INTESTATE 
JURISDICTION.] 

Stanley, J. ] In the goods of « 

1901. [ Amrita Lal Mookkrjbk, 

10, January, j Deceased. 

Prohate and Administration Act (V of 1881\ 
sec, 7 — Executor by implication — Will addressed to 
applicant — Bengalee Will — Probate, 

This was an application in Chambers on behalf 
of Sreemutty Haridasi Debi, the widow of •the 
deceased above-named for grant of probate of the 
Will executed by the deceased. 

Babu Peari Lal Haidar for the applicant -pbmit- 
ted that though she is not expressly appointed an* 
executor to the Will, the fact of the same being 
addressed to her, as is commonly done in deeds and 
documents in the Bengalee language, and the fact of 
the testator bequeathing his immoveable property to 
her and giving her a ri^t to sell the property in the 
following terms : “ I bequeath the said property to 
you. You shall be competent to give away sell or 
mortgage the said property or otherwise deal "with 
(the same) just as you will wish ; my sons shall 
not have any right whatsoever therein ” are sufficient 
to make applicant an executor by implication. 

Held — That the language of the Will is not clear 
enough to make the applicant an executer by impli- 
cation and the mere fact of the Will being addressed 
to her does not entitle her to obtain probate : hence 
Letters of Administration with Will annexed was 
granted to her. 

K. K. D. 


[TESTAMENTARY AND INTESTATE 
JURISDICTION.] 

^ COOMARI DaSSI, 

2,FebLy. | 

Probate and Administration Act (V of 2881\ sec. 7 
— Probate, application for — Executor by implication. 

This was an application on behalf of Srimati 
Mukhodaini Dassi for grant of probate to her as 
executrix by implication of a Will ‘in the Persian 
character executed by the deceased at, Brindabun. 


The translation of the portion of the* Will upon 
which reliance was placed was as follows : “ Mussa- 
mut Mokhodaini Dassi shall become the owner and 
enter upon possession of whatever might be saved 
after supply of food to and enjoyment by myself 
(out of) all my aforementioned properties and shall 
bring the same into her custody and enjoyment and 
deal with them as she might like and shall cause my 
funeral ceremonies and the rites at Gaya, &c., to he 
performed, hut out of the estates to be left by me, she 
shall on my behalf distribute the undermentioned 
amounts as per details heloio.^^ 

Babu Peari Lal Haidar for the applicant submitted 
that although the testator did not appoint an exe- 
cutor expressly, yet she having directed the applicant 
*to distribute certain amounts the applicant was consti- 
tuted an executrix by implication. 

Held — That the directions to cause funeral co^e- 
moiiies to bo performed and to distribute the amounts 
are sufficient to constitute the applicant an executor 
by implication and accordingly probate should be 
granted to the applicant. 

Messrs. Banerjee and Haidar for the Applicant. 

K. K. D. 

[OIVIL'APPELLATE JURISDICTION.] 

[Pull Bench.] 

Appeal from Appellate Decree 
, No. 2562 OF 1898. 

Maclean, C. J. 

Prinsep, j. 

Banerjee, J. 

Ameer Ali, J. 

Rampini, j. 

* 1901. 

12, February. 

Bengal Tenancy Act (VI IF of 1885), secs. 67, 
179 — Interest on arrears of rent — Permanent mokurari 
lease — Effect of sec. 179 on sec. 67. 

This w’as an appeal against the decree and judg- 
ment of J. Windsor, Esq., District Judge of 
Burdwan, dated the 7th September 1898, modify- 
ing those of Babu Dobinda Chandra Do, Muiisif 
of Katwa, dated the 20th November 1897. 

This case was referred to a Full Bench by 
Rampini and Pratt, JJ., with the following opin- 
ion ’.-r- 

“ In this case the question is whether the Plaintiff 
is entitled to interest on arrears of rent at the rate 
specified in the ijara kabuliyat executed in his favour 
by tlie Defendant, viz., Rs. 3-2 per month or whether 
ho is restricted to the rate of 12 per cent, per 
annum, allowed by sec. 67 of the Tenancy Act. 
The lease is a permanent mokurari lease, and it is 
contended on behalf of the Plaintiff that sec. 179^ 
of the Tenancy Act renders the provisions of sec. 67 * 
inapplicable to such leases. The J udge in the Court 
below has held on the authority of the case of 
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Srimati Matanqini Debi and 
others. Defendants, Appellants. 
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Atulya Chum Boie v. Ttdsi Das Sarkar^ 
(2 C. W. N. 543), that the Plaintiff is entitled 
to the rate contracted for with him by the 
Defendant. The ruling in this case fully sup- 
ports the view held by him. On the other hand 
it is urged by the learned pleader for the Appellant, 
that this case is in conflict with that of Basanta 
Kumar Roy Chowdhury v. Promoiho Nath Bhutta- 
charji (1, L. R. 26 Cal. 130), in which it has 
been laid down that a contract by a tenant holding 
under a permanent mokurari lease to pay interest 
on arrears at a higher rate that 12 per cent, per 
annum is not enforceable in law. The rulings in 
the two cases are in direct conflict. We are there- 
fore bound to refer this case to a Full Bench, which 
we accordingly do. • 

We may add that we are of opinion that the 
ruling in the case of Atulya Churn Bose v. Tulsi 
Das Sarkar (2 C. W, N. 543) is cprrect. One 
of the members of this Bench was a party to the 
decision in Basanta Kumar Choxodhury v. Vromotlio 
Nath Bhuttacharji^ but he concurs in the opinion 
that that case was not rightly decided. 

We are fortified in the view we tajee of the ques- 
tion at issue by the ruling in the case of Krishna 
Chunder Sen v. Sushila Sundari Dasi (I. L. 11. 
26 Cal. 611), which, though not directly in point, 
yet lays down that the provisions of sec. 74 do not 
control sec. 17*9, but the contrary. 

. The questions we propound for the decision of the 
Full Bench are — * 

First . — WhetheV the Plaintiff in this case is en- 
titled to interest at the rate specified in the hahxdiyat 
’executed by the Defendant, or whether sec. 67 of 
the Tenancy Act controls the provisions of sec. 179 
of the same Act; and 

Second . — Whether the case of Basanta Kumar ^ 
Roy Chowdhury v. Promotho Nath Bhuttacharji had 
been rightly decided. ” ^ , 

Held by Maclean, C. J., Prinsep, J., Banerjee, J., 
and Rampini, J. (Ameer Ali, J., dissenting) — That the 
Plaintiff is entitled to interest at the rate specified 
in the kabuliyat executed by the Defendant. 

That sec. 179 of the Bengal Tenancy Act con- 
trols the provisions of sec. 67 of the Act and* i? not 
controlled by it. . 

That the case of Basanta Kumar Roy Chowdhury 
V. Promotho Nath Bhaitacharji (I. L. R. 26Caf. 130) 
was wrongly decided. 

Dr. Rash Behari Ghosh and Babu Nalini* Ranjan 
Chatterjee for the Appellants. 

Mr, ONinealy and Moulvie Serajid Islam for the 
Respondents. 

H. P. C. 


(CIVIL RBVISIONAL JURISDICTION.] 
[Full Bencli.] 

Rule No. 1217 of 1900. 

Maclean C.J.1 Amr.ta Lal Bosk, 

1BIN8KP, J. Decree-holder, Petitioner, 


JBanerjeb, j. 

Ameeb Ali, J. Nbmai Chand Mukhopadhya 

1901 '^“'1 

13, February. Claimants, Opposite Party. 

Bengal Tenancy Act {VIII of 1885 \ sec. 170 — 
Civil Procedure Code (Act XIV of 1882 \ sec. 278 — 
Claim adverse to the* tenure xvhether maintaixiable 
when attached in execution oj a decree for arrears of 
rent due thereon. 

This was a rule oJ)tained by the decree-holder 
agaiiTst the order of Babu Sarat Chandra Pal, 
Mvinsif of Baruipur, dated the 21st of April 1900. 

The Petitioner obtained a decree for arrears of 
rtfnt against one Pitanibar Chakravarti and in exe- 
iution of the same attached the defaulting tenure 
whereupon the opposite party preferred a claim 
under sec. 278, C. P. C., to the tenure attached. 
In the first Court a preliminary objection was raised 
as to whether a claim could be preferred under 
sec. 278 to a tenure attached in execution of a decree 
for arrears of rent. The Court held that the olaim- 
anftj claimed underran adverse title to the tenure 
and decided the question in favour of the claimants 
^nd relied upon the case oVJaqabundhu Chattopadhya 
V. Demw Pa/ (Civil Rule No.‘l370 of 1886). ^ 

The decree-holder made an application 'under 
sec. 622, C. P. C., and obtained the present rule. 

It was contended 0 !i bel^alf of the decree-holder 
that under sec. 170 of the Bengal Tenancy Act the 
provisions of sec. 278, C. P. C., are excluded and 
declared not to be ap] dicable to proceedings in exe- 
cutidh of rent-decrees, and that the recent case of 
Makhxd Ahmed v. Rakhal Das Hazra (Civil Rule 
No. 201 of 1900, decided by Rampini and Pratt, 
JJ., reported in 4 C. W. N. 732) was in favour 
of this contention ; and that this case being in 
conflict with the case of Jagabxmdhu Chattopadhya 
v. Deenu Pal (Petheram, C. J., Cunningham, J., 
reported in 4 C. W. N. 734), the question should be 
referred to a Full Bench. 

Rule I of Ch. V of the High Court Rules on its 
Appellate Side was also referred to. 

Maclean, C. J., and Banerjee, J., who heard the 
rule referred it to the Full Bench. The following is 
the order of reference 

In this rule tlie first question that arises for deci- 
sion is — 

• Whether sec. 170jof the Bengal Tenancy Act 
bars a claim under sec. 278 of the Code of Civil 
Procedure to a tenure or holding attached in execu- 
tion of a decree for arrears due thereon, in all 
cases, or whether the operation is confined to claims 
to the tenure ♦or* holding and does not extend to 
claims based on the ground that the property 
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claimed does not form part of the tenure or holding 
attached. 

Upon that question there is a clear condiot be* 
tween the decisions of this Court in the ease of 
Jagabundhu Chottopadkya v. Deenu Pal (4 C. W. N, 
734), and Mahbul Ahmed and othern v. Ralehal 
Pas Eavra (4 C. W. N. 732). 

The question must, therefore, be refeiTed to a 
Full Bench for determination and as the question 
arises in a rule, the whole case must be so referred. 

Esld by Maclean, C. J., Prinsep, Ameer Ali and 
Bampini, JJ. (Banerjee, J., dissenting)— That having 
regard to the provisions of sec. 170 of the Bengal 
Tenancy Act a claim under see. 278, C. P. C., was 
not maintainable. 

Babu Bunkim Ckunder Seiuiov the Petitioner. • 

Bahu Sarat Chnnder Boy Chowdhry for the 
Opposite Party. • 

S. C. S. Buie made absolute, 

H, P. C. 


[CIVIL APPELLATE JURISDICTION.] 
[Full Bench ] 

Appeal from Original Decree 
No. 14 OF 1898. 


Maclean, C. J. 
Prinsep, J. 
Banerjee, J. 
Amber Ali, J. 
Bampini, J, 
1901. 


Bam Taruck Hazra, 
Defendant, Appellant, 

V. 

Dilwar Ali and another, 
Plaintiffs, Respondents. 


14, February. 

Public Demands Recovery Act { Vll of J868), sec, 2 
— Public Demands Recovery Act {VII of 1880^ B, C.), 
sale under — Civil suit to set aside sale on the p ound of 
irregularity if barred by sec. 2, Act VII of 1868, 


This was an appeal against the decree of the 
Subordinate Judge of Bard wan, dated the 1 3th 
November 1897. 

Tins case was referred to a Full Bench with the 
following opinion by Banerjee and Brett, JJ., to 
whom the case was referred finder sec. 675, C. C. P., 
in consequence of a difference of opinion between 
Rampini and Pratt, JJ., who had originally tried the 
case. The following was the order of reference : — 

In this appeal, which has been referred to us 
under sec. 576 of the Code of Civil Procedure, one 
of the questions that arise for determination is 
whether a civil suit lies for setting aside a sale held 
in enforcement of a certificate issued under the 
Public Demands Recovery Act (VII of 1880, B. C.) 
on the ground that the sale was vijiated by 'a 
material irregularity leading to substantial injury, 
the irregularity complained of being that one pro- 
perty was advertised for sale and a different property 
sold ; or whether the only remedy of the party 
whose property was sold lies in the appeal to the 
Commissioner under sec, 2 of ActVIJof 1868, B. C. 


The oases of Sudhusaran Singh v. Pc^nchdeol Lai 
(I. L. R. 14 Cal. 1) and Troylukho Nath Mozumdar 
V. Oohar Khan (I. L. R. 23 Cal. 641) are authority 
in favour of the view that the first branch of the 
question should be answered in the negative and 
the second in the afiSrmative ; while, on the other 
hand, the case of Ram Logan Ojha v. Bhowani Ojha 
(1. L. R. 14 Gal. 9) is in favour of the opposite 
view ; and the judgment of the learned Chief 
Justice in the case of Chunder Kumar Mukerji v. 
The Secretary of State for India (4 C. W. N. 686) 
also supports the same view. In my judgment in 
this lasl^mentioned case there is a passage which 
has been referred to by one of the learned Judges 
who heard this case in the first instance as being 
* in favour of the opposite view ; but that passage, 
taken with the context, would show that there was 
no definite expression of opinion on my part on 
the question stated above, nor was it necessary to 
express any such opinion in that case, all that was 
said being to this effect, that even if the Respond- 
ent’s contention was accepted that would not affect 
the jurisdiction of the civil Court to entertain the 
suit thenf under, consideration. 

But quite apart from the last-mentioned case, 
there is, as will appear from what we have said 
above, a clear conflict of authority in this Court 
upon the question stated at the outset. That being 
so, the question must be referred to a Full Bench. 
We may add tkat the inclination of our opinion is 
in favour of the view taken by Mr. Justice Wilson 
in the case of Ram Logan Ojha v. Bhowani Oiha 
(1. L. R. 14 Cal. 9). 

There is nothing in Act VII of 1868, B. C., to 
take away the jurisdiction of the civil Court to 
entertain a suit like this ; and the only legal 
provision whicli takes away the jurisdiction of the 
civil Court to entertain a suit for setting aside a 
sale oil the ground of material irregularity leading 
to substantial injury, namely, sec. 312 of the Code 
of Civil Procedure, is not applicable to a sale in 
enforcement of a certificate issued under the Public 
Demands Recovery Act. 

Hfld by Maclean, C. J., Prinsep, Banerjee and 
Ameer Ali, JJ. (Rampini, J., dissenting) — That sec. 2 
Of Act VII of 1868, B. C., does not bar a civil suit 
to set aside a sale in enforcement of a certificate 
held under the Public Demands Recovery Act on 
th^ grqund of material irregularity in publishing 
and conducting the sale leading to substantial 
injury. Troylukho Nath Mozumdar v. Qohar Khan 
(1. L. R. 23 Cal. 641) overruled. 

Dr. Asutosh Mukherji^ Bahus Qobind Chunder Dey 
Roy and Tarit Mohun Das for the Appellant. 

Bahus Ram Chunder Mitter^ Lai Mohun Das, 
Karuna Sindhu Mukherje and Jnanendra Nath Bose 
lor the Respondents. 

S. C. S. 

H. P. C. 
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Ccnt^ntc. Bench, who have, all through their long career, bj 

their great ahilitj; and, above all, character, added to 
• the fame and good name of Indian judges. This is a 
severe ordeal to pass and when the new judge lias 
^iiccos^nllj passed through it unscathed, that will 
be the time for us to convey to him our sincere 
•congratulations. 

xciv , .1111 ..I — i.ii.i .... 

WiC Aide ALSO or.AD THAT Mil. HbNDEBSON OP THBI 
local Bar has been appointed to officiate for Mr. 
Justice Sale, who is proceeding home on furlough 
and will not sit from to-day until November next, 
when the (.'ourts re-open after the Poojah Vacation. 
JIl*. Henderson has ofHciated before as a judge 
both in the OalciAta and the Allahabad High Courts 
^ aud iti both places he made himself deservedly popu- 
xtvi hir. Mr. Henderson’s appointment has, naturally, 
given universal satisfaction. There was a talk of 
the appointment of an additional judge and it is 
Wb ARB INFORMED ^TUAT (HUfiAT DISSATISFACTION said that the afipoiutment has not bcon made owing 
prevails at the manner in which the Criminal Appel- sanction of tlie Soctetary of btate not liaving 

late and Reversional business of the Court is being received. It is, however, expepted that by 

disposed of. People complain of th^ uncertainty of •lustice Sale returns, the sanction of 

the procedure aud the rulings are also said to be fast Secretary of State will be received and Mr. 
becoming chaotic. Even experleueed lawyers are Henderson will be made permanent. It is a matter 
finding it difficult to Soretell result* aud are getting satisfaction to notice that tlie Elgin-Chalmers 
tired of having to await them without assurance. theory that no member ol the local Bar should 

officiate as a judge lias after all been knocked on 

the head. We predicted at the time of its pro- 

Wb ARB GLAD TO FIND THAT THE GOVERNMENT HAS mulgatiou under tli^ seal of the Secretary of State 
lost no time in appointing a locum tenens^io Mr. Hmt there was no substance in it, and are glad 

Justice Banerjee. It is also a mattei' for con- that after putting it to practical test it has come 

gratulatioa that a vakeel lias been appointed in*tlie to be discredited, 

place of a judge who also belonged to tlie Ham*o 

Bari Babu Sarada Oharau Mittor is a lawyer of His Excellence the Chancellor’s address at 

mature experience and ot acknowledged ability .with the last Convocation of the Calcutta University was 

even temper and evident judicial temparament. He intended as an address to the young men who 

was on our editorial board and we have special having compjeted their academic career were in 

reason to be proud of his appointment, Still, we search of one in the outside world. The Viceroyj* 

must point out that he is going to fill a very difficult ^as the Indian saying goes, young in age but old in 
position where the qualities which go to create public wisdom, tbok upon liimself the task of offering advice 
confidence are not precisely those that go to assure all round and in doing sf) did not forget to a|)por^ 
success at the Bar. The eyes of the public will now tiou to the lawyer diis quota His words . may 
be on him aud critically view every action of his by appear somewhat common-plaoe to the busy lawyefi 
^he refiected light of the glorious traditions of but those wbo *have yet a great deal of time to 
the vakeel judges. ^Tbey will ever be on the watch spare will, perhaps, find in it mattlBr for meditation 
lo cmitrast him with the two judges now on the and precepts tor practice, if only any early- chanoo 
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should present itself to them* But youngsters will be 
none the worse if they have to wait a long while yet, 
and forget all about the last Convocation speech. 
In the profession of^ law, as in any other business, 
an ounce of practice is often worth tons of theory. 
Theories with which we are all familiar, are always 
entitled to respect and specially so when they are 
repeated % a Governor-General of India and we 
need no further apology for quoting his Excellency’s 
words. 

In a Law-court the facts are the first thit^g ; the law is 
the secoiicl I aucl the eloi^uotice of 'the barrister or pleader 
upon the facte and the law is the third. Do not let your 
attention to the third Buhject obscure tlio importance of the 
first and second, and most of all tlxj first. Words are re- 
quired to express the facts, and to elucidate or to apply the 
law, but when they become the mere vehicle of j)roJi3i;(?is. 
sertation, they are both a weakness mid a nuisance. The 
second danger of the Law-eourts is the familiar foreifn'c foible 
of over-subtlety, or as it is commonly called, hair-.spliiting. 
We know what people mean when they hay, ‘‘ That is k 
lawyer’s argument” : and although the taunt may often he, 
undeserved, there must be something iu it to ex]>lain its 
popular acceptance. Tiy, therefore, to avoid that refining, 
and refining, and refining, which concentrates its entire atten- 
tion upon a point— often only a pin-point -and which forgets 
that what convinces a judge on the bench or a jury in the 
box is not the adroitness that juggles with tuinutuo,' but the 
brood handling of a case in its larger aspects. 

Mr, Haldane says this was true of lawyers* a 
hundred years ago. As for the undeserved odium 
referred to in his Lordship’s speech we had it recently 
on the authority of an M. 1’. that a learned judge 
onoo observed that “ the House of Commons is a 
place where, if a man talks common -sense, they 
call him a lawyer.” We wonder if his Excellency 
had the House in his mind when he delivered his 
convocation address. 


Mr. Haluanb, M. P., K. C., hpeakinq ukfohe the 
Leeds Law Society delivered, as usual, a very sound 
and vigorous discourse touching matters which are 
of common interest to the public and the profession. 
Referring to the position of ajawyer in our modern 
polity, he said : — 

A learned Judge had once observed : ‘ The House of Com- 
mons is a place where, if a man talks cornmoii-aonse, they 
call him a lawyer.' The tendency, however, toward.s narrow 
views in the legal profession was one against which they 
ought all to guard, and it was well that they should try in 
their contemplation to look beyond the traditions of the post, 
beyond those even of the moment, and look a little to the 
future. The watchword of reformers at this time was effi- 
ciency —a desire to put the machinery of* our Empire upon 
a better footing ; and perhaps the lawyers did well not to 
leave out of account what was too' often forgotten, vk., tbi.t 
in the law they had a potent part not' only of the machinery, 
hut of the Empire itself. The lawyer of a hundred years 
ago was, generally speaking, divorced from liumafi society 
and human development, os well as from the commercial 
and business life of the age. They had altered that now. 
lawyer had c^nged (as far as Parliament would let him 


Regarding the importance of law, he said 

He knew nothing so potent, nothing so subtle in its tJInding 
effects, as tho legal machinery of tfie Empire. The King 
ruled over 4{)0 miJlions of people, and nearly twelve millions 
of square miles, and in these vast territories there were 
included people of different races, with different traditions, 
different ethical standards, different systems of law in which 
their morals, standards, and fiPnciplea were embodied. 

From this he argued that there should be one Final 
Court of Appeal for the Empire and observed : — 

There was, of coui‘.se, the Juflicial Committee of the Privy 
C»)uncil, a remarkable body, and of high repute througkout 
the country.^ But the Lumiou policeman would not be able 
to tell the stray traveller where it was or wheie it sat. Why 
were the House of Lonls aud tho Judicial Coiimiittee of the 
Privy Council separate bodies? Tlie House of Lords formed 
tfie supreme Coui*t of Appeal for England, ScK^tland, and 
Ireland, and tlm Privy Council for e^•erywhore else. Original- 
ly it was not so. AVilli the Emjure where it whs W’e must 
reconsider these things. A .supreme Court of Appeal should 
he one for the E;)ipii'o. It «)iould sit in two divisions if neces- 
sary, ami it shoulil be lioused wit h al. least the splendour 
which pertained to the House of Lords at the present time. 
Unity of appeal in a supreme tribunal would form a new link 
which would go towards Imperial Federation, in a sense. 


We have reasons, however, to beubvk that it is 
not al all likely that any fresh inrasnres will be taken 
just at present to reconsritnte the Judicial Comnuttee 
and the House of Lords. However slow and uiisatis- 

* factory the latter riiuy he, British j)uhlic opinion 
will not easily bo a consenting party to any drastic 
changes in this tribunal. Lord Selborne attempted 
to abolish the Lord’s appellate jurisdiction" but was 
obliged to abandon his attempt. Mr. Chamberlain’s 
recent attempt on tho opposite direction, to enlarge 
it into one great Imperial Court of Appeal failed 
because the Australian Connnouwealth saw no 
particular advitntage in modifying their constitu- 
tion materially, for the bare honour of having a few 
representatives ijii a titular tribunal. The Govern- 
ment would have been better advised if they bad 
accepted Mr. Haldaue’s suggestions and proceeded to 
carry them out without binging the whole question 
of a Final Court of Appeal on a single clause of 
the Australian Commonwealth Bill, 

, ^It may bb stated on the authority op a 
correspondent of the Times that Russia, with all 
her net work of foreign policy spread far and wide, 
not only finds time hut, evidently, devotes a great 
deal of it, in endeavouring to be up to date in 
matters of legislation as well, It is" also remark- 
able that even the Russian Legislature proposes to 
do away with the death penalty. As for the Russian 
process of revision of the Criminal Code the corres- 
pondent says. , 

The Council of State is now engaged in the corj^ideratSon 
of the new Criminal Code, which has been drawn up by an 
expert committee of jurists. The Criminal low at present. ,ia 
force is the old code of supplemented by vav^ottfiMter 
enactments, aud is no longer suited to the ' reqU&eiM^ o 
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modern Russian life. The committee which is responsible 
for the new code has devoted some fifteen years to its task. 
The main feature of the revised code is that it does not seek, 
as is the case with the one at present in force, to define every 
separate crime wliich may bp punished, but relies upon broad 
general definitions, Instead of the 1711 paragraphs of which 
the old code consisted, the revised one contains about a tliird 
of that number, in spite of tlie faotj that it deals with a 
number of crimes which were, unknown, or practically un- 
known, in 1894, such as blackmailing, strikes, and many others. 
It is interesting to note that strikes become cyminal under 
the new code when they are directed against the Gt»vernment 
or when they lead to injuries to persons or damage to pro- 
perty. The old “staircase of punishmentH,” to employ a 
iluasian 'phrase, finds no place in the now code. According 
to the old law the lowest punishment was a reprimand,’’ 
and all other punislimeuts were reckoned as equivalent to so 
many reprimands. The penal system was very complex, and 
included jmnishments of many kinds and grades, ranging from 
the reprimand to transportation and capital punishment fn 
the new code all this is done aw^ with, and imprisonment 
of various degrees of severity becomes practically the only 
punishment. The committee oven recommends the entire 
abolition of tlie death penalty. The new*code endeavours 
to deal in a comprehensive manner with the difficult question 
of the eHtimation of the extent to wliicli it is [)osriil)lc to hold i 
a person responsible for acts committed in particular cir<*um- 
stances or in particular states of iniiul. This part of the 
code, which includes the definition of tljc i)rinciples of the 
responsibility of minors, is the work of .the* wclKknown jurist, 
Professor Tagaiitzeff, the president of the department of 
Criminal Cassation. 

Russia is not so uncivilised after all. 

It is intorestino; to notice the following predilecr 
tion of Boer youths for the profession of law. t 

Among the new members of the Midifle Temple is a native 
of the Orange Hiver (Jolony, wlio happens also to be a nephew 
of 0 X'Presi(leut^»Steyn. liducaicd Hoors have always been 
'noted for an ambition to (qualify as Kaglish barristers. Mr. 
Steyli himself is a member of tln^ liar, and so, for I he present, 
i« Dr. Krause. Several other young li(»(‘rs arc enrolled as 
students at tlio different Inns of i.'uurt. During the earlier 
stages of the war some of them went abi'oad, but they have 
since returned, and now are quietly pursiliug their studies. — 
Law Times. 

AWARD .BY AKBiTRATORS 
Civil Procbduiie Code, Ch. XXXVII. 

The judgment of their Lordships of the Privy 
Council ill the recently decided case of Ghulam 
Jilani v. Muhammad Ahmed (6 C. W. N. 226) will 
have a most important effect on the decisions which 
have from time to time been passed by our Courts 
on questions relating to arbitration. * ^ 

After entering into a general oxpositioir of the 
provisions of Ch. XXXV 11 of the Civil Procedure 
Code — their Lordships proceed to distinguish* the 
three classes of references to arbitration provided 
4or by that Code, namely, under secs. 506, 523 and 
525. It is pointed out that in the case of a re- 
ference under sec. 506, the agreement to refer and the 
upplioation of the Court must have the concurrence 
of all patties and the actual reference is an order 
of the Court. So that no question can arise as 
to the regularity of the proceedings up to that 
poiptf whereas in cases of reference under secs. 523 
525, proceedings described as a suit and re* 
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gistered as such must be taken in order to bring 
the matter under the cognisance of the Court. 

“This distinction,” their Lordships remark, “does 
not seem to have been always kept in view in 
India.” Their Lordships seem to be of opinion 
that the conflict of decisions in Indja^ on questions 
relating to the finality of award is mainly due to 
oiu* Courts not having kept in view this distinction. 
Wo shall attempt, therefore, to illustrate their Lord- 
ships’ meaning by reference to some Indian decisions. 

The cases wo refer to, all turn on the question, 

“ Does an appeal lie from a decree passed in accord- 
ance with an award ?*’ 

The decisions of the Indian Courts with all their 
conflict soom to agree in asserting the following 
propositions. 

* That a ilecree passed in accorclance with a valid 
award js final, But that if the award itself be illegal 
or invalid^ a decree passed even in |iccordaiioo with 
•it is not and an appeal would lie therefrom. 

It is in determining what forms of illegality would 
be snflicient to lay an award open to appeal that 
the conflict arises and that because our Courts have 
not kept in view the distinction between an award 
given under sec. 506, and those made under secs, 
523 and 525. 

^The forms of illegality which have been uniformly 
^garded by our Courts as snflicient to warrant 
an aopcal are chiefly two : 

(1; That the Court which passed the decree dis- 
regarded the objections raised against the award 
under secs. 520, 521. 

(2) That there was no valid reference and that 
there was no genuine award or that the reference to 
arbitration and the genuineness of the award were 
disputed. 

The conflict that has arisen in reference to the 
first ])oint, will apfiear from the following : — 

(a) In Shashti Ch. Chatterjl v. Tarak Ch. Chatterji 
(Full Bench decision, 8 B. L. 11. 315), we find the 
judges divided. Some were of opinion that though 
it is certainly incumbent on the Court passing the 
decree on the aviard to carefully weigh such ob- 
jections still, should it fail to do so, there would 
be no remedy against its decision. Others held 
that such errors would render the decree illegal and 
void and an appeal would lie. 

(h) In Surjan Raot v. Bhikari Eaot (I. L. R. 21 
Cal. 213, F. B.) the judges were iinauiraous that 
no appeal would lie. 

fc) in Kali Promnno GIme v, Bajoni Kmi 
(I. L. U. 25 Cal. 141), again, it was held 
that the award would be illegal and an appeal wouldT 
• lie. 

The decision of their Lordships of the Privy 
Council may now be taken to have finally settled 
the question, namely, that a decree passed in accord- 
ance with an award made on a tefetenoe under 
sec 506 is iinfil and is not in^ughable either on 
appeal or revision. It idiOilttd remarked that on 
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this as on the other painter their Lordships evi- 
dently fully endorse the decision of Justice Subra 
mania Iyer in the Full Bench case of Humnanna 
V. Lingam (I. L. ll. 18 Mad. 423) concurred in by 
the other judges. 

On the second point, namely, when the fact of 
reference to arbitration itself, and the genuineness 
of the award are disputed, we notice. 

{a) In Mkharaya v. Stuhshiva (I. L. tt 4 Mad. 
319) it was held that no appeal would lie. It should 
be noted that this case arose out of reference made 
under secs. 525, 526. 

(6) In Shnhti Ck C?uitlerji\. Tarak Ch, Ghat- 
terji (8 B. L. 11. 315) it was held unanimously that 
appeal would lie. This case too arose out of a 
reference under sec. 327 of tjie old Code, wliiq.h 
corresponds with sec, 525 of the present Code. ' 

(c) In Svrjfin Eaot v. Bhikari Raot (L, L. Ih 
21 Cal. 213, i\ B ) the judges were divided Tl»is 
case also arose out of secs. 525, » 526. 

^ (rf) In Husamnna v. Lingma {1. L. U 18 Mad. 
423) it was held that an appeal would lie. This 
case too arose out of sees. 525, 526. 

Now all these cases are cases of reference to 
arbitration without the intervention of Court — 
(secs. 525-526) It is in perfect accordance with the 
views of their Lordships, that questions as to the 
truth of the fact of reference or, the genuineness 
of the award may arise only in cases falling ynder 
these sections. For in such cases, to quote their 
Lordships, “proceedings described as a suit must 
be taken in order to bring the master under the 
cognisance of the Court. That is or may be a 
litigious proceeding— cau^e may be shewn against 
the application— and it would seem that the order 
made thereon is a decree within the meaning of the 
expression as defined in the Civil Procedure Code.” 

The conclusion we draw from this is (and 'we 
have the authority of Justice Subramania Iyer, 18 
Mad. 423 in our support) that a decree passed on- an 
award made on reference under sec. 523 or secs 525, 
526 need not necessarily be final and an appeal may 
lie from it. 

The confusion which has “ resulted from not 
keeping always in view the distinction between 
the two class of cases was well illustrated in the 
important Madras decision, Ilusananm v. Lingana 
(I. L. R. 18 Mad. 423). In that judgment the 
cause of the confusion and the way out of it were 
well pointed out by Justice Subramania Iyer, namely, 
by thus distinguishing the two classes of awards. 

l«t. Those arising from a reference cnade in ihe 
course of a suit under sec. 506. The decrees passed 
on such awards under sec. 52 are uninipeaohable< 
except on the ground that they are not in accordance 
with or are in excess of the award, 

2n(l. Those arising from references made under 
SMS. 523, ’ 525. The decree, passed on these are 
aeorees lu the ordinary sense (sec." 2,«C. P. C ) and 
are opwi to appeal (sec. 540, C. P. C.). 
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COUBT OF APPEAL.— Adams v, Cairns. Before 
the Master of Kot.lh, Lords Justices Williams and 
Sterling. 11th July 1901. 

Agreement reser ving weekly rent — Weekly Unaney. 

The Defendant was the free holder of a house 
at Kilhurn in London. Ho gave a lease of that 
premises te one Twine for a term which was to 
e.xpire on 24th June 1901, the lease bearing date, 
the 9th of November 1897, Twine let a part of that 
premises to the Plaintiff for his hair-dressing business 
on 5th January 1900 and under such agreement 
the Plaintiff took possession. Twine accepted the 
Plaintiff as tenant at 7/ a week “ the rent«ot to be 
rAiacd during my present tenancy.” Under those 
words followed the signature of Twine. After this 
on 27tlj September 1900 Twine surrendered to the 
free-bolder, the Defendant Cairns, all his interest 
in the lease of 9tl) November 1897, (ii the October 
" following the Defendant after notice to the Plaintiff 
to ^{\ut at once, entered into possession. This action 
was for such trespass and wrongful entry. 

At the trial bpfore Mr. Justice Readly it was 
held that merely a weekly tenancy was created in 
favour of the Plaintiff. 

The ArrEAL Court being of opinion that the re- 
servation of a weekly rent did not necessarily create 
a weekly tenancy, that effect must be given to the 
'concluding words^ that rent was not to be raised 
until the 24th Ju!)o 1901. Held that the meaning of 
the agreement was that it was to contjpne until that 
date and decided in Plaintiff’s favour and ordered a 
new trial. 

Mr. Forder Lomparel for the Plaintiff. 

Mr. Ahel Thomas, K. C., and Mr. Turner for the 
Defendant. * 

Decision in favour of Plaintiff: New trial ordered, 
C. W. A. 

COURT OF APPEAL— Hope t. PAnson and 
Weather BY. Before the Master of the Rolls, 
Lords Justices Sterung and Mathew. 17th De- 
cember 1901. 

Libel— vPuhlication in Racing Calendar — Decision 
of Mockey Club— Committees of Club, duty of— 
Privilege. 

This action was the result of a dispute between 
the Plaintiff A. J. Hope and one Armstrong. Hope 
had ’entered a horse for one of the Edinburgh races, 
a dispute arose between the two about a certain 
jockey riding Plaintiff’s horse. The libel complained 
of by the Plaintiff was the communication by PAnson 
to the other Defendants, that the Plaintiff had at the 
Naddock hit Armstrong in the face, and the pub- 
lication in the Racing Calendar by the other Defend- 
ants, t^t Armstrong had reported the Plaintiff to 
the stewards for assaulting him, that the stewards 
having lie^rd the evidence of these Witneseee,t^h« 
sured the Plaintiff^ and bad re|K)rted 
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to the Jockey Club. There was a further publica- 
tion that the Jockey Club had referred the matter 
back to the local stewards and that the Plaintiff 
was severely censured. 

Mr. Justice Darling had found that privilege had 
not been made out, and the jury had returned £50 
damages against PAnson and £100 against the other 
Defendants. 

For the Defendants in support of their contention 
for a new trial it was urged that tine occasion 
on which the above libels were published was privi- 
leged and that there was no evidence of malice. 
It was pointed out that the Plaintiff had Umself 
lodged the complaint to the stewards against Arm- 
strong, and had himself against the local stewards’ 
decision appealed to the Jockey Club The rules 
of the Jockey Club were referred to, and it was said 
that it was under those rules that the Plaintiff had 
lodged his complaint. That the actioii of the 
Defendant, I’Anson, who was the clerk of the course 
at the meeting, was in accordance with those rules. 
That the Weatherby Defendants were acting as the 
servants of the Jockey Club, in publishing the deci- 
sions arrived at by ilie local stewards Phiintiff 
had invoked the jurisdiction of the Jockey Club 
and knew the result would appear in the Racing 
Calendar. 

The Court of Appeai, dismissed the appeal, hold- 
ing that even assuming that the decision of the 
jockey Club was 7 wasr -judicial, they j?ero not of 
such general public interest as to make the occasion 
privileged ; with regard to the Plaintiff having cou- 
Ipented to the action of the Jockey (liib and know- 
ledge that the result would appear in their journal, 
there was notliing to show that the last point was 
made out, nor was ic proved that all such decisions 
were printed in the Uacing Calendar. Ttfere was no 
inference of law that a person submitting to the 
decision of certain individuals, therebjr submitted 
to its being published as if it were a decision of a 
Court of law. On the facts it was not made out 
that the Plaintiff had consented to tlie publication. 
The racing rules did not contain any express provi- 
sion regaling the publication of a decision like 
the present. • * 

The Defendant had to establish an admission 
on the part of the Plaintiff that he had consented 
to the publication. Then there was the further ques- 
tion whether even if the Plaintiff had submitted to 
the publication was it not to be understood that the 
proceedings were to be regularly conducted ^ Com- 
mitteee of Clubs, although they had mt to follow 
the rules of law, were bound to follow the require- 
ments of natural justice {Dawkinft v. Antrobus^ 17 
Cb. D. 616)one important rule being the accused 
should be hw<3* Mr, Justice Darling was quite 
right on a ooi&sideration of all the circumstances in 
ruling that it was for the jury aud not the Judge 
to dbcidis regarding the Plaintiff’s alleged consent and 

the appeal &le«l, 

. 


WEEXLT irons. »^ii 

^ir Edward Clarh^ K. C., and Mr, C, W, MathiW8 
for the Appellants, 

Mr, Lawrence^ K. C., and Mr, Canilty for the 
Plaintiff. 

A ppeal dimmed : Stap of em- 
cution allowed on usual 
tei ms pending the appeal to 
C. W. A. the House of Lords, 

COURT OF APPEAL —Hunt v. Luck. Before 
Lords Justices Vaughan Williams, Sterling and 
CoEBNs Hardy. 23rd January 1902. 

Conveyancing Act^ 1882— Mortgagees duty of inr 
(luiiy, 

• Theiacts of this case arjB stated in the report of 
the litigiUion in its original state before Mr. Justice 
Farwoll (see #5 C. W. N., p. cli). 

’I’his was the appeal of the Plaintiff Hunt from 
that decision. 

l^ie Court of Appeal dismissed the appeal 
being of opinion that Mr. Justice Farwell’s state- 
ment of the law was quite accurate. Referring 
to sec. 3 of the Conveyancing Act of 1882, the 
Court said the only inquiry which the mortgagees 
were bound to make was an inquiry to protect 
themselves against any right which the tenant might 
have ifi the property, Jmt that did not extend to 
any right* which the lessor might have. Any 
real^onable inquiry would not have led to the informa- 
tion regarding the title of Dr. Hunt, the deceased 
Iiuslmnd of the IMaintilF; in such inquiry what 
they would have discovered was that the tenant 
had jiaid his rent to Woodrow lyid even if it were 
assumed that they would have heard that the rent 
was paid on behalf of (Idbert that would not have 
given notice of Dr. Hunt’s title. The Conveyancing 
Act did hot enlarge the duty of inquiry from the 
law as it previously stood. 

Mr, Webster for the Appellant. 

Mr. Ihi^heSf K. C.j and Mr, Church for the 
Respondents. 

C. W. A. Apjieal dismissed with costs, 

CHANCKBY DIVISION.— Stedall v, Houghton. 
•Before Mb. Justice Swinfbn Eady. 28th November 
1901. 

Negatives of photographs — Implied contract not to 
use for other pw poses — Breach of confidence — Injunc- 
tion — Costs. 

Pollard v. Phc^tographic Company (40 Ch. Div. 
345) followed. 

Th% Defendayt, a Margate photographer, had photo- 
graphed the Plaintiff Stedall’s wife (since divorced by 
him) and their children. The payment for the same 
was made by her, but she had no separate means* 
At the time she was photographed she was Uving ill 
the house with her husband but on bad tenm with 
him, receiving from^him money weekly for the uenal 
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domestic expeoses. The Plaintiff Stedall, hayjpg 
obtained a decree nin and after it was made absointe, 
married another lady. Ho objected to Defendant 
exhibiting the photograph in his window and an 
enlargement in his reception room On his object- 
ing, the Defendant partly acceded to his request, 
but on the ground that at a further interview the 
Plaintiff had used strong language towards him, refus- 
ed to altogether comply with the Plaintiff’s recjuest. 
It was an ascertained fact that the further exhibition 
of the picture (that which formed the basis of this 
action) was unknown to the Defendant . The quostiou 
was whether he had a right to exhibit the picture 
against the wish of the Plaintiff ; whether the action 
would lie. 

The learned Judge held, on the facts, that h 
contract not to use the photographs for the •purpose 
of exhibiting same was an implied oue,«the wife was 
acting as her husband’s agent at the time she sat 
for the photos, and it was a breach of eonficleiice 
to exhibit same. It was no excuse to say thjA, he 
was not aware of the subsequent exhibition thereof, 
he should have taken care to prevent sueli use being 
made of the photos after Plaintiff’s objection. 

The above-mentioned case was followed and an 
injuction with costs was allowed. 

Mr. Eve^ K, O'., and Mr. Manning for the Plaintiff. 

Mr. MMm^ K, (7., and Mr. Solonwns for the 
Photographer. » 

Jufigment with cosU for the Plaintiff. 

C. W. A. 


KING’S BENCH DIVISION.- Terrell v. Murray. 
Before Justices Bruce and Phtllimore. 11th June 
1901. 

-Covenant — Dilapidations — *' BtOn^onahle 
wear and tear excepted. 

The Defendant Lady Murray was the tenant. The 
lease to her contained no covenant to repair during 
the term of her lease, but there was a tenant’s 
covenant to deliver up the premises “iii as good 
repair as it now is in, reasonable wear and tear and 
damage by fire excepted.” 

The lessor at the expiration of the term demanded. 
£112 under the above stipulation, and his action 
to recover same was referred to Mr. Hamming, K. C., 
the Official Referee. 

The learned Official Referee found for Plaintiff for 
£39. That amount included £14 for painting and 
painting outside of house and <£5 for damage by 
dry rot to kitchen. 

Defendant objected to thpse items^and this^was a 
motion on her part to set aside that judgment on 
the ground that she was only liable to commissive 
waste and not permissive wast«. The dilapidations 
were merely ** reasonable wear and tear,” 

The CouET held that what ihe tenant was liable 
ter was to deliver up the messuage in as good a 


(Ton. 

condition ns it was in when she rented same, bu 
sulqcct to this that she was not liable for dilapidfi 
tions caused by friction o( the air, by exposure 
and for Ruch as was caused by ordinary use ; am 
outside pH ill ting the tenant was not bound to d 
under her covenant; and as the amount due t 
the Plaintiff under siich deciaion would be reduced t 
the amount paid into Court, judgment would be fo 
the Plaintiff. 

Mr Brnisey for the Plaintiff. 

Mr. Shemnui for the Defendant. , ^ 

# Judgment for amount paid into Court 
C. W. A. 


KING’S BEN(T[.— The King v. Dix. Befor 
Justices Dauling and Phillimore. 14tli Januan 
1902. . 

Ejrfradition- Larcrny Act, 186f sec. 81 — E.ctrad% 
tion Act, 1870 — Larceny hy embezzlement^^ — Grim 
Within the laws of IVashington and England — Crim\ 
wt called by the same name in the two countries. 

In fe ArtOn (L II , 1800, 1 Q. B. 509) followed. 

The Recond informaHon on which the prisoner 
Mr. St. John F^ix, was committed to prison with i 
view to his extradition to Washington U. S. A 
by one of the London Magistrates was on a ohargi 
described “ Larceny by embezzlement.” Th 
matter now came on on a habeas corpus writ issue! 
on behalf of the prisoner contending that althougl 
the evidence had disclosed a primd facie case o 
that character within the meaning of the Americai 
siatiites no such ease was disclosed according to th' 
law of England The offence 'iiot being a crim( 
within thoilaw of both countries, the prisoner coulc 
not he lawfully extradited. Also that concedinj 
that there was an offence primd facie within th< 
purview of Ihe English Larceny Act, it was not th< 
same as that mentioned in the information befon 
the Magistrate, riz., “ Larceny by embezzlement.” 

The (>ouRT decided against the prisoner and refusec 
the writ. The judgment states that the essentia 
thi^g to find out was whether what the evidenc* 
disclosed primd facie was that what the prispnei 
had done was a crime in both countries ; and afte: 
a'cousideration of the statutes named at the head 
note, the Court arrived at the conclusion that tb 
same thing had been made a criminal offence li 
both countries, the same facts established that i 
crime had, been committed within the law both o: 
the United States and of England. It was no 
essential that the offence should' be called by tht 
iiame name. See the decision of the late Lore 
Chief Justice In re Arton, where it was held tha^ 
extradition should not be revised on the grouOd tha 
the falsification of accounts was not forgery aMd 
bg to English law, but fell under that head 
ing to French law. ' , 
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Mt, Bi^'on for the Prisoner. 


The application wa^ opj) 08 ed by the Attorney- 
General and Mr. Sutton. 

Dtchion against the issue of the writ. 

C. W. A. ‘ 


KING’S BENCH DTVISION.-Longwan Hess. 
Before the Lord Chief Jukticb and a special Jury. 
28th January 1903 

Libei^^^ Outside broker ” — Nominal damages — 
Costs, * 


The Plaintiff in this action was one William Lon^^- 
man, an “ outside broker.” He brou^dit this action 
against the Defendant Hess, the editor of the financial 
newspaper called the Cntic^ and against the Ihitisli 
and Colonial Publications Company, the owners of 
that paper. In that paper in several issues ftf it there 
were references to Pldintiff’s busines*’, “as the backet 
shop dealing under tlic cover system ” warning 
people not to have any dcalim>8 with such people 
and in particular referring to the PlaintilPs , as one 
of the larger of such establishment. It stated that 
Mr. Longman “has the niisforlune to continually 
ensnare clients.” There wais no dispute that all the 
articles Plaintiff complained of and his counsel 
noticed in his opening address were pumd fade 
libellous The question on the defence for determi- 
^fiation was whether under all the ciivufn&tances the 
comments made on the I’laintiirs buKincss and the 
"manner of his dealinirs were substantially tiuc. 

* Upon such defence the Plaintiff was not examined 
after Plaintiff’s counsel’s o[)cniiig statement. The 
Defendant’s counsej then addressed tlie jury and 
called the Defendant and their witnesses^ 

At the conclusion of the examination of witnesses 
for the defence, the Plaintiff was called to bo 
examined, and the Lord# Chief Jnstiv, overruling 
an objection from the Defendant’s counsel to such pro- 
cedure, decided that it was ipiite proper to do so. 
When the affirmative was on the Defendant to prove, 
Plaintiff was not bound to call evidence by anticipa- 
tion he was at liberty to do so by way of reply. , 

At the conclusion of the examination of the Plamtiff 
and his witnesses the Lord Chief Justice intimated • 
' that the Plaintiff was entitled to his reply. • 
Counsel for each party having accordingly addressed 
the jury, the Lord Chief Justice left the matter to the, 
iury, intimating that the business of an outside 
broker was a lawful business, aud no one had a 
right to speak injurionsly of it and that^it appeared 
from the Plaintiff’s own statement in his examination 
that when he gave advice to his clients, it would be 
tmfortunate for him ; whenever his advice turned 
out to bo good, that was a feature which must be 
noticed. The jury must look into all the facts and 
ea,y whether they were satisfied that the state- 
mentB made against the Plaintiff were substantially 
tm* 


The jury found a verdict for Plaintiff one fiaitbii^ 
damages. 

On such verdict counsel for Defendants asked that 
the Plaintiff be deprived of costs. 

The Lord (>HrEF Justice after consideration refused 
the application, the verdict was against the Defend- 
ant, it meant tltat the jury did not believe in the 
charges and there were special circumstances sufifi- 
cient for depriving the Plaintiff of his costs. 

Mr. Dnke^ K. C., and Mr. Brahe fur the Plaintiff. 

Mr llume WlllianiSy Kf C*., and Mr, Shaw for the 
Defendants. 

Judgment for the Plaintiff xvith costs, 

• C- W. A. 


4!lote0 af (Eases. 

(The important onea to be fully reported hereafter.) 

• 

CALCUTTA HIGH COURT. 

.[CIVIL APPELLATE JURISDICTION.] 

Aitbal from Appellate Decree 
.* No. 26 H OP 1899. 

IUmpini, .J ] Chuni Lal Durr. Defendant No. 2, 

PiAtt, J. I Ajii'cllant, 

1902 j V. 

4, February, j Hira Lal Dutt, Plaintiff’, Respondent, 
Sped fie pel forma vcey suit for — Civil Procedure 
Code {Act XIV of J88% sec,^4Ji^Right of suit — 
Limitation Act (XV of 1877)^ Sch. lly Art, 
Estoppel. 

• This was an appeal preferred on the 19th Dooem- 
bor 1899, against the decree of liabu Mohim 
Chunder Gliose, Subordinate Judge of llooghly, dated 
the 27th November 1899, confirming the decree of 
Babu Bidhii Bhnsan Banerji, Miuisif, 3rd Court, 
Howrah, dated the 29th March 1899. 

The facts of the case majtcrial to this report are as 
follows : — The Plaintiff sued Defendant No. 1 for 
khas possession of 3 cottahs of land. The suit was 
compromised and dismissed, Defendant agreeing to 
fxccute a kahuliyat in favour of Plaintiff for a term 
of ten years at a certain rate of rent. Defendant did 
not execute the kahnliyat and assigned the land 
to Defendant No. 2. Plaintiff sued Defendants 
Nos 1 and 2 for ejectment on the ground that 
Defendant No. Thy ai^signing his interest in the 
laiK^ had forfeited his tenancy ; the suit was dis- 
missed. PJaiiftiff then brought this suit for specific 
performance of the contract to execute a hahidiyat 
The first Court decreed the suit ; upon appeal by 
Defendants Nos. 1 <fe 2 the lower Appellate Court 
upheld the judgment the first Court; the follow- 
ing two points were urged before the lower Appel- 
late Court ; That theDelendftistNa 
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a bond fde parohaser for value aud without notice 
is not bound by the contract, That the 

tolmamah having been admittedly filed by a pleader 
who bad no authority to file it is not enforceable 
under the law. 

The Subordinate Judge was of opinion that the 
first point had not been taken befgre the first Court 
and could not therefore be allowed io he taken 
before him. The second point was decided against 
the Defendants. Defendant No. 2 preferred this 
second appeal. 

In the High Court it was argued on behalf of the 
Plaintiff. (1) That the suit was barred by sec. 244, 
0. P, C., and that when a decree was passed in 
the first ejectmetit suit, Plaintiff could have exe- 
cuted his decree, but was not entitled tg bring a 
separate suit for specific peifornianoe. p) That in 
suing to eject the Defendant the Plaintiff had acted 
in contravention of the terms of the compromise 
which allowed Defendant a ten years’ lease ai^ so 
could not now sue to enforce it. (3) And that the 
suit was barred by limitation. 

Htld as to the first objection — That as the pre- 
vious suit, which was for Ichai possession was dis- 
missed and in the decree there was no directhm for 
the execution of any hahuliyat^ and the Plaintiff could 
not obtain the relief he now sought for the* present 
suit was not barred by sec. 244. 

Held as to the second objection — Thk as in. the 
former suit, Plaintiff had treated the Defondtnit as 
a tenant who had forfeited his rights under the 
compromise, Plaintiff had not acted in contraven- 
tion of the terms of the solenamah and was not 
precluded from now suing for a kahidiyat. 

Held on the third point— That the suit was not 
barred as the refusal by the Defendant to execute 
the hahuliyat had been made within 3 years of tl.e 
institution of the present suit. 

Afr, Hill, Bahu% Nilmadhah Bose and Syama 
Prosonno Mojumdar for the Appellant. 

Babu Mohendra Nath Ray for the Respondent. 

Appeal dismissed. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Order 
No. 22 OP 1901. 

Sdrju Pbrshad Narain Singh 
and others. Plaintiffs, 
Decree-holders, 

Appellants, 

o -a. 

L. D. Reid and ora., Defendants, 
Judgment-debtors, 

, Respondents. 

Civil ProetduTt Code {Act XIV of 1882), sec. 244— 
profits^Principle of assessment — Preliminary 


This was an appeal against an order made in the 
course of proceedings for assessment of mesne pro- 
fits, in execution of a decree. The Plaintiffs had 
obtained a decree for possession of certain lands 
against* the Defendants and the decree directed that 
the mesne profits payable by the Defendants to the 
Plaintiffs should be assessed in the execution depart- 
ment. The Plaintiffs thereupon applied for assess- 
ment of mesne profits and prayed that such profits 
might be assessed upon the basis of the actual 
produce of the lands. The Defendants objected that 
the mesne profits ought to be asseseed iu the basis 
of the fair rent at which the lands might have been 
let out to tenants. The Subordinate Judge held 
that the principle upon which mesne profits should 
be assessed ought to be (iecidecl before entering into 
the merits of the case, and without taking any 
evidence, held upon the authority of the case of 
Raghu Nindan Jha v. Jalpa Pattap (3 C. W. N, 
748), that the proper principle was to aseertair 
what would have been a fair and reasonable rent 
from the land if the s.'^me had been let out to s 
tenant during the unlawful occupation jof the wrong- 
doer. * The ^ Subordinate Judge then directed the 
parties to produce evidence as to the rate of rent, 
The decree-holder appealed to the High Court, 
At the hearing of the apfjeal a preliminary objec 
tion was taken that no appeal lay inasmuch as the 
order in question was merely an interlocutory order. 

Tliat when an order lias been made de- 
ciding the principle upon which mesne profits should 
be assessed, the order was one under sec. 244 
0. P. C,, and is appealable although the amount o 
the mesne profits recoverable on the basis of suol 
principle has not been actually ascertained. 

Held fu', ther — That there is no rule of law tha 
mesne profits must iu every case be asoertnined oi 
the basis of the rent payable in respect of tlu 
lands ; but the true priifciple is that the loss of tin 
party wrongfully kept out of possession must bi 
measured by Jthe actual profits arising from tbi 
usufruct of the land, iu an occupation of the sam^ 
character as that of the party wrongfully kept ou 
Of possession, at the date of his ouster. 

Asmed Kooer v. Indurjeet Kooer (9 W. R, 456) 
Sfeenath Bose v. Nobin Chander Bose (9 W. R. 473] 
Soudamini Dahee v. Anund Chunder Haidar (1- 
W, R. 37), Nursing Roy v. Andmon (16 W. B 
21) and Rookumee Kooer v. Ramtuhul Roy (17 W. B 
156) referred to and followed, 

Raghu Handan Jha v. Jalpa Pattap (3 C, W. N 
748) referred to and explained. 

The Advocate-General (Mr. J. T, Woodroffe), Jh 
Asutosh Mooherjee and Babu Biraj Uohm Mojumda 
for the Appellants. 

Babu Umakali Mukerjee for the Respondents. . 


Ghose, J. 
Brett, J. 
1902. 

11, February 
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Steaiunhi}) B.diuoral Co. r, Couinil ., '-wi 

^ REPORTS m Index.) 

We are glad to find it announced that Mil 
Justice Sale is going to take up the Suits for Liquitlat- 
ed Claims on and from tlid Gth instant. 

His Excellency the Viceroy explaining the 
scheme of the Victoria Memorial Hall, and in suggest- 
ing that gifts or loans from private individuals or 
public bodies may be largely availed of for the 
collection of its contents, said— 

Wo may appeal fur some friendly aK.sistanco, t<) the 
Bar JJbrary. There, 1 helicno, are to ^be f(»un<l, mil(;.NS 
they have already jiori.shed, 14 voluiufts of tlui maim.script 
notes of case.s in the liandwriting of Mr. Jii.slic<! Hyde. 
There is his transcript of th(5 evidence <tf Warren 
Hastings and Bnrwell at the tibd of Nuncoinav, and his 
entry of the order for the execution of that ill-fitcd 
person. 1 believe that there is also in the High Court 
the original bond given by Bolagi Das to Nuncoiaar, 
which was-proiiouuceil a forgery at the trial, 

AVe do not think there will he any opjio^iittoii ou 
the part of the members of the Bar to lend tjie 
valuable manuscripts in their possession to tln^ 
Trustees of the Victoria Hall. , AVe belicvb that 
there are not merely the fourteen volumes^of Mr. 
Justice Hyde's notes, including the famous IniBan 
♦State Trials, but that there are also fifty -nine volumes 
more of manuscript notes of the prqpeedings of the 
Supreme Court, which although by repute are known 
to be fair copies, to all appearance, seem to be 
in the handwriting of Mr. Justice Hyde and of 
the other judges of that Court. The designation 
“ rough ” and “ fair ” as applied to the respective.sets 
of these manuscript notes, is said to have originated 
from their exterior rather than from the contents 
which cannot lay any claim to be called “fair.” 


T'ho proceed ingH are mostly recorded in long band but 
occuKionally a form of sliort hand is used which appears 
to )»e vmy dillerent^^from what is in common use 
now and is diflienlt to read except by exports in 
that art. ^Ve are not aware that these interesting 
maiiuscript.s serve any more useful purpose in the 
liiir Lihrary tlian the sati.sfaction of the curiosity 
of wane occasional visitor. All such treasures ought 
f?urelv ‘ *10 lind jilace in institiif ions where they aro 
Jikely to with gn'ater a])|)reciation. 

It I.-^ IJOTII INM’lUariNK AND USEFUL TO US TO FIND 
in the State Tii ils, above referred to, that the Judges 
of the Supremo ^^)urt, even in its early days, put 
it down as ;ui imeoustitutional practice for the (iov- 
ermnont or its representatives to communicate with 
the judges by letter on any subject which was 
eygaging their attention judicially and laid it down 
as a ruh? that >lie only legitimate way in which 
(Jovewunent can address them on such matters is 
by instructing if.s law ofljccrs to make applications 
in open Court. The following rule laid down by 
tlnmi ill the ease of V/?n/, on the prosecution of 
AVarren Hastings, against Roij Iladha Charaii (1775) 
and the jiiooeeiliiigs bearing upon it may, to this 
day, bo nM'fully rcl erred to in this connection : — 

T'li.it. it. 1^ ci'Utr.iry to lb(‘ principles of the EugliMli 

const itutjdu, for uny poi-son or po.r.son.s to addro.ss a Court 
(»f /iitlio.Uiire by bet t,oi‘ ij)i.‘.siv(‘, concerning any matter 
]KMidin;.» l»or(»rc sin'll ( Vairt ; and that the higher the 
station is, ilio a<*t is the more uncoiistitntiomil. 

Although old, this must not be regarded as an 
ob.solcle rule or as unenforceable, bor, it was only 
two years ago that f;ord Macnaghten, sitting in 
Her Majesty's JudieiM Committee of the Privy 
Council, in answer to a suggested disobedience 
by a Covornment oflicer to a judicial order, said 
tiiat the remedy for any such defiance was simple 
enough. “On a proper application and on proper 
notice being given it waadd be found that the 
arm of the Ooiirt would be long enough to reach the 
oUender whaievm* Ins pivsilion might he ” (iVscAej* 
v, SeerdiV'f/ of^Shttt for Iiidifi, 3 0, AV. N. 173). 

• yi»Twrnj;^TANDfNG Jour (Uieat mastery over the 
nuiteri.d worM, we aro at times apt to doubt whether 
we are .anv better oT to-day than wore our ancestors, 
ages before, when moral ideals had a more complete 
hold over human auctions than they have, perhaps, 
at the present' dajr. llccent discoveries in Egypt 
disclose an ideji of justice and an ideal of a judge 
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which we wish we could more frequently meet with 
outside the nntiquitioK of Kjrjpt. Tfie importance 
of the dis(*()vorv, iiored in the eolinnuH of the Journal 
of the Society of Comparative Le^iislation, does not 
comprise iti tlie question whether llekliumara, the 
Chief Justice, possessed all the virtues which are 
inscribed on his tondi, hut consists in the h»ct what 
people even in that distant ay:e believed to be tlio 
ideal virtues of a judge. Nearly four thousand 
years have elapsed and we may veiy well pause 
to-day and enquire whether there is amotigst us any 
higher ideals of jnstibe and judicial duties than 
what Mr. Newberry’s discovery discloses. 

Mr. Verry Newberry, the well-known Egyptologist, bus lately 
refitored from the bieroglypbica of bis tomb an inlm'stmg 
figuie— that of Rekhiirnara, Obief Justiw, or in OruMnal 
bypallage, Ibe “ Gate of .Justice,” of Upper Rgyja ami Gov<?nior 
of 'I'hettes under Tliolbmes 111 , ciir/i 1471 -IJ 15 B c. If wo may 
believe the Rtatcmejits concerning the virtues of llf-kbainarV, 
he possessed all the good qualities of an upright ami boueht. 
judge. He “ did not lean to one hide more than another, iioV 
weigh the truth for exchange,” and never accepted a t)r ibe.. 
Ho was patient w’ith witnesses, “keen in delibeiating,” and 
“ not ]>aseionalc ” He was learned in the law, “ cairied the 
law of the king in Ida hand,” and always discerned cicaily 
what W’as to be done. IVitli those wlm offended against ihe 
law ihrongh ignoranee he merely rcmonstiated, but wilful 
wrongdoers he imprisoned. He tells us that he kept a careful 
eye upon the dictates of his conscience, and set up truth as 
hiR guiding star, Jn order tliat tlic poor and oppressed m’ght 
liave fiee access to him, it was his custoyi to walk abroad an 
fho eaily morning, accompanie<l only ily a few servants and 
scribes, so that he iniglit listen to their grievances. 'Ko one « 
wlio so ,'i])pi(»a(*]ied liim was repulsed, and there were no fear- 
ful eyes among his retitioners : “ 1 judged the weak,” he 

says, “ with tin* stiong. 1 iwotecled those who wore weak, 
and I ]iunished tlie evil-doers and violent | ersons. T en- 
couraged the tearful and helpless. 1 supported the widow 
willmut a husband, and established the sou in the inheritance 
of his father.” It wais not a fancy justice either that 
Kekhamar.a adininisterod. The king, for instance, in installing 
ihe Chief Justice instructs him to net strictly according to 
law, and in one of the scenes depicted on the tomb there aie 
s{)read in front of the Chief Justice, uj»on four mats with 
fringed edges, the forty parchment rolls containing the Books 
of the Law. 


Wn BECENTLY QUOTED FROM THE Latv Qmrteily 
Review to point out what Mr. , Trevelyan regarded as 
the weak points in our present system of judicial ad- 
ministration. The remedy he suggests for this is no 
ncw-fnngled scheme, but is one which Sir James 
Fitz Janies Stephen intended carrying out and what 
the Public Service Commission adopted as sound, 
vvith but a few minor modifications. This eminent 
Law Member to tlie Viceregal Council said — 


‘I would, on the one liand, eucouragecivilianstohelaw- 
yeis, and, on the other, en.able lawyeis not being civilians to 
rt cclyc jmlicial appointments. 1 tliiiik that all Dint rict mid 
ScH-inijs judgohips, as well as the Jligh (’onif judgp^.hip8, 
should he tin own open, and that- the abler natives slxuihi 
be uppomted to them largely, especialiy in the quioler parts 
of ih(‘ C(*unUy. 1 behove that, in this way, it would he 
pos-ii tie m the course of a few years to have a thoroughly 
nod ' r w;rvieo und a regularly organized legal profession, 
and in paiticular to make the service a bond t>f union bat ween 
Iheuativosaua ouMvea. The native appurtment. to th» 


High Court of Cnlcuttft bave anfiwored admirably, and I hear 

on eveiy side excellent accounts of tlie younger nmnsiffs and 
subordinate ju<lges who have been educated in our IJniverBi- 
ties. ’ ’ • 

Such were llio reronmieiidHtious by a person in 
authoiity in his own Itgiiininie sphere of hnsiness, 
Ti ado niMiiv years ago, but so *lowl\ does tin* (lovtTn- 
ment, move in tlie Ivo^r timt we are not much 
fnrtlier froui where w(‘ weie then. It is a sml 
commeiilarv on can jndn ial sv sti m limt Mr. ’J rt ve- 
Ivan afier bis long laictr at the Hat and on the 
Ihuicli shonid, so soon alitr Ins ]etir>m<;nl fr* m 
Ibis connirv, Imve eonsHleied it bis duty to diaw 
pulilic atienluai to the evil i f tlie pi i m nl sa sl( in 
and suggest a nfoim wbicli bus laen pnssed npi n 
Uie G ivernment for many years. Mr. Tievelyan 
considers that the need for such reform is not a mere 
matter of judicial necessity but one of political 
exigency, lie says — 

Tn India, vvbrre the action and character of a European 
offirial iB pnbjcct to the kecncHt and moi-t micio*-copic 
ciiticism, and vvlirrc it is of Hie utmo^l poliiiial importance 
that tlie inhabit.inis of the couuirj ^houh^ enlcnain the 
liighe-t iCi-pcct for the (Icci-ions of our Coin is, the dangeis 
of tliia comjwiiiMd) cannot he o\ch stimaicd, 

* V * ♦ * 

The native judiciary in highly cducatid slid well tiaincd. 
More<>v(*i, exfopt in very isolated cusps, tiny aio m w fice 
from the clnngcs winch ukmI to ho made against them, 
namely of heing vvaiitiiig in imparlmlily and judicial ]»uiiiy. 
TliegiPiitei number of impel tar t civil (ases ai<‘ now tried 
by native sul»oidmatP judgt's. and the n jvoils of the deeiHions 
of the Jinlicial iVanmitlee of (lie I'livy (/'ouncil show that 
fiequeiitly tlie opinion of a single suhoidinate judge is pie- 
fened to that of ihe judges of tlie High Coui ts sitting ii) 
api»eal from him. AVliat higher testimony could theie be to 
the capacity of ihe subordinate judicial'} ? 

Mr. Trevelyan does not, however, recommend the 
subordinate judiciary as the sole recruiting ground 
for the District/ Judgesliips hut considers tlmt, per- 
haps, still better materials may be available if a 
judicious selection be made from the Bar and from 
amongst the vakils practising in the High Courts 
and the District Courts. 

Moreover the Kclection need not be made entirely from flie 
subordinate judiciary. There iR now in India a large and 
well-educated bar consisting not only of bairisteip, botli 
Knglisli and native, called to the bar in England, but also of 
pleaderrt Who practice in the High C<»iirl« and in the Clourts 
in , the districts, and who are leiiuired to pass severe ex- 
ainiiiatioiiR, and in some cases to undergo an apprcnticesliip, 
before being enrolled. 

, CliTMINAL CASES OF 1900. 

The past year has been somewhat fruitful of 
criminal cases., The bulk of the rulings relate to 
Procedure ; and in this branch of the law the class of 
cases umJer sec. 145, regarding disputes concerning 
laud, forms the largest body of decisions, notwith- 
standing the curtailment of tlie High Court’s juris- 
dietioii in respect of such matters, The cases under 
the Penal Code and Evidence Act are not numerous, 
but some of them are important. 1 propose to deal 
first with the decisions under the Penal Code. 

no 
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T. Pknal Code. 

Public Servant:— A peon in the service and pay 
of Government, and attached to a Government 
officer, is an offn^er of (Tovernment, and a public 
servant, within sec. 21, cl. 9 Re NazamvMn, 4 
C. W. N. 798. In Emprem v. Arayiy 7 Mad. 17, 
a peon employed by the manager of an estate under 
the Court of Wards was held not to be a public 
servant; but Empre<<ii v. Mafhuro, 21, All. 127, 
while not expressly dissenting]; froin the Madras case, 
la%s down that such rnanajxer is a public servant. 

Cumulative Sentences : — As the oflencej of rioting 
is constituted by the acts of being an unlawful as- 
sembly and the use of force or violence in prosecution 
of the common object, both constituent elements 
amounting in themselves to diflferent offences, it is 
clear tiuit when tlio force or violence of which an 
accused has been sef>arately convhucd is the force 
or violence which converts an unlawfid assembly 
into riotiftg, tiie case falls within cl. 3 of sec. 71 : 
See. Ih idoy v. J'Ujnnnndn^ 1 C. W. N. 245. The 
question has boon discussed in Kilmony Poddar v. 
Queen- Em /nrsa, 16 Cal 412, by a Full Uench. See 
also Em./.ress v. R'vn 6 Alf. 121. 

Immatuiuty : In a case where a boy under 12 
was convicted, the High Court observed that the 
age of the accused being under 12, the Magis- 
trate should, having regard to 1. P. G, sec. 83, have 
found whether the ac(uiscd had ajitained sufficient ‘ 
maturity of nuderstanding to judge of the nature and 
cousc(|ueuces of his act : — Queen Empresn v. Maki- 
mnddi.ti, 27 Cal 133 

AujstmenT III Etim .1// v, 4 C. W. N. 

500, ceriaiii persons of iiiflueuce wlio, being aware 
of ihtjol.jeet (;!’ an uiihiAvful assembly, bad delibera- 
tely ab.soMied tbemM4v«s from \\\*i ]oc<tIity where 
the assembly had collected, were held not to have 
“instigated” ihe offence under I. P. C., sec. 143, 
within the meaning «ff sec. 107. Where a chihl was 
kidnapped l»y perscins, some of whom were servants 
of the paraujour of the acemsed, and was missed 
shortly after a visit to the latter, and was found 
by bis servants, the Court licld the evidence in- 
sufficient to show instigation or conspiracy *011 the 
part of the prisoner : — E^ng*>ndi'nhnhi v. Emprensi^ 4 
C. W. N. 528. Tlie act of a person receiving np 
unstamped document might amount to aPietment 
of an ofVence, having regard to src. 61 of the Stamp 
Act, 1879, read with 1. P. C , sec 40 : -Qit'^eu-Empri'ss 
V. Soma sunder rim, 23 Mad. 155. Sec. 108 A was 
enacted in consequence of Empress v. Gunpatrao, 
19 Bom. 105. The secthm contemplates that the 
abetment shall be completed in British India. The 
Illustration to it is not very clear. If .^1 is in British 
India and B in Goa, A can only abet an offence by 
him either by letter or some other mode of com- 
munication ; and though the letter may be written 
in British India, yet until it reaches B in Goa, it 
can hardly be said that the latter has been instigat* 
ed. If the instigation, as a matter of fact, takes 


place when the letter reaches B, then the instigation 
has taken place in Goa and not in r)rifish India, 
and this seems outside the scope of tlio section. 
The case of^ Queen-Empress v. Bapu, 24 Bom. 287, 
does not state whether any acts constituting abet- 
ment took place in British India. A minor wns 
taken by tlie first accused under dirtetiom from 
second accused from Sholapur to Nizam’s territory 
and there dedicated to a goddess. The nature of 
the “ directions ” is not stated. If the second ac- 
cused, while at Sholapur, instructed the first accused 
to take the girl to foi^ign territory and to dedicate 
her to the goddess, the abetment would bo completed 
in British India, and the case would seem lo be 
within sec. 108 A : provided (d course the dedication 
afnioad would, if pel formed in British India, Ixi an 
offence.^ Under sec. 114 it is necessary to prove 
ads which would constitute abetment if the accused 
•was absent, and then to show that the accuse<l was 
present. This {irinciple, laid down in Queen v. lifusst, 
Eirujti, 7 IV. It (5*. 49 , was followed in Abhi Misser v. 
Luchmi, 4 G W. N. 516 ; 27 Gd. 500. The case of 
Empress v. ChattnnVuxvi, 2 C. \V. N. 49, was cx[»lain- 
ed on the ground of abetment before the a(?tual 
presence of the accused at ihe time of the com- 
mission of the offence abetted. To support a 
(Jbnviction for abetment of an offence under I. P. (J., 
sec. 408, it musf be proved that the accused knew 
that the act which he abetted was dishonest \-—Bal 
Gohind v. Empress, 4 C. \Vb N. 309. fnstigatimi 
implies knowledge of the criminality of an act. 

Unlawful Asskmiu.y : — Wlicro the common object 
of the assembly is alleged to be theft, and the facts 
found do not constitute that offence, the assembly 
is not unlawful : — Parmeshar Sintjh v. Empress, 
4 C. W. N. 345. Where the accused are aerpiilted of 
rioting, they cannot he convictetl under secs. 325, 
149, where it is not fouhd that accuHed or any one 
of them were members of an unlawful assembly in 
prosecution of the common object of which gnevoies 
hurt was caused by any other member of the 
assembly, or that the offence was such that each 
member of the assembly knew to be likely to bo 
committed in pursuance of that object : — AbAt Jf/s.^er 
V. Lnchnd, 4 G W. N. 516 ; 27 Cal* 566. Toestabli-sh 
the offence under sec. 154, it is necessary to prove 
that a riot took place 011 land owned l>y accused, tliat 
his agent or manager knew tliat it was about to 
take place, and dal not use all lawful means to 
suppress the r\ot : — Tara /cant Das v, Empress, 
4 C. W. N. 691, referring to Brae v. Queen- Empress, 
10 Cal. 338. 

• Contempts: — Th^ case of Durga Du RnWtx, 
Umesh Chandra Cen, 5 C. W. N, 131; 27 CaL 
985, decide.s that an appearance by a nmktear 
in a summons case is sufficient obedience to 
the summons, and default of personal attendance 
should not bavfi been regarded as an offence 
under sec. 174. But having regard to Sch. V 
of the Cr. P! C., if a summons requires appear- 
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aiice in person, the accused is legally bound to 
attend personally, and cannot appear by agent, 
(unless he has been exoinpled in\der sec. 205, in 
which case the summons would reipiire ^pearjuice 
by agent) and bis failure to appear in person 
seems to fall within sec. 17-t. In v. 

San/caraltnga^ 23 Mad. 5 It, it was held Hint, a 
refusal to answer que.stions put liy a .poliiie-olVieor 
under sec. 161, Cr. P. Code, is not pnuiKlmhio uiah r 
1. P. C., secs. 1/6, 1/9, 187, as under the present set;. 
161 the person examined is not l<'ga1]\ Ixiuv.d to 
state the truth. This was the view oC the law 
under the Code of 1872: See v. Ausv/zm 

AAan, 7 Cal. 121. To constitute the oifcj lee under 
sec. 188, it is necessary to show not only a lawful 
order promulgated by a public* servant and knqw*- 
ledge of, and disobedience to, sueh uider, but also that^ 
such disobedience causes or tends to cause certain* 
results. Ill Erajo Nath v. A 1 {\ \\\ M. , 

226, it was held that the mere holding of a rival 
haut on the same day near an old haul was not sulli- 
cient to bring the case within see. 188, in the absmee 
of evidence that the act wuiikl cause the results 
mentioned therein: hnt' ijint re whelher sudi act 
does not come within the words “ lends to cause," 

Perjury: — It is a false statemenL m.ulc undor 
a verification that constitutes the oUence punisV 
able under sec. 193, not a vciifica'iifni on o.ifh or 
solemn affirmation i—Dnrya JAis Jtnkhii v. (/nan- 
Einpreas, 27 Cal. 820. It wa.s held in Queen Emprt^i 
V. Khem^ 22 AIL 115, that whoo a witness made 
a statement on oath or solemn affirmation before .a 
third class Magistrate under sec. 1(14, Cv. P. C., and 
an inconsistent statement at the trial hoforc a 
first class Magistrate, he might properly be convicted 
under the second, if not the first, para, of l.V.C, 
sec. 193. In Qimn-Eiwpren v. JJharma, 11 Lio.n. 
702, a Full Bench of the Bombay High Court held 
that a statement made to a third cla.ss Magistrate, 
who could not hold the prelimiiiai y iuquiiy, was 
not one made in a judicial ])rocfceding within sec. 
193, I. P. C. The Allahabad ca.so is in confurinity 
with QueeH’Emprees v. Ala<jow\ IS Mad. 121. A 
preliminary inquiry hold by a .Subordinate .Magistrate, 
under the direction of the District Magi.strate, into 
the circumstances of a “complaint” against tlie Police 
is not a judicial proceeding within sec. 193, 1. W C. 
Queen^Empess v, Venliaiarammannn^ 23 Mad. 223. 
The hcad'iiote to Eavi Churn v, Queen- Enipr ess f 
1 C. W. N. 249 ; 27 Cal. 455, is not quite correct. 
Where a person apparently after acqujtial was ex- 
amined on oath to enable the Court to take cogni- 
zance of an offence under see. 190'(c), Cr. P. C., it was. 
held that though the Magistrate fniglit examine the 
person for that purpose, yet ho could not examine him 
on oath under the Oaths Act, as he was not a witness 
m any case at the time, and that klicIi person was 
not legally bound to state the truth: 

1 ALSE CHARGE ;^A false report by a police-officer 
tm a certain case was found true, which the Magis- 


trate found to be false, is not within sec. 211, as the 
officer did not institute or cause to be instituted any 
criminal proceeding against any person ; — Thakur 
Tewaiy v. Queen- AJuipress^ 4 C. W. N. 347. 

Taking a tiii'T Where a police-officer demanded 
money from a person, not in consideration of not 
proceeding against him, but to obtain his release 
from illegal custody, it w^as held that the offence 
was extortion, and did not come within sec. 213, 
J. i\ (L : — Al'hoy Kumar v. Jagat Chandra^ 4 
C. W. N. 755; 27 Cal. 295. 

Kua.minu ^FALSB RKOOKi) :~The word “charged’’ 
in sec. 218 is not restricted to the meaning of. 
“ enjoiiu‘<l by a special provision of Iaw\” So where 
D. S. P. usually required a first information and 
spc(ual diary in gambling cases, just as in ordinary 
eogni/alile oases, it was held that the accused was 
cluirged with llie preparation of such record within 
the meaning of*sec. 218 : — Queen-Empress v. Deodhar 
.Singh, 27 Cal. 144. 

1‘l'ijijo kuisaxc'e :— Soliciting for the purpose of 
prostitution by a woman on a public road is not a 
public ijiiisj^uee within sees. 268, 290, as it does 
not iiecessiii’ily catisc annoyance : — Queen-Empress v. 
Nanni, 22 All. 113. A prostitute visiting a dak 
luingaluw at the rcipicst of a visitol’ does not commit 
an oUeiioo under sec. 290 :— Queen v. Mt. Begum, 
2 N. W. 1\ 349. 

t 'W'lmNGKUL confinement: — It was held in Be 
Bantdai, 4 C. W. N. cv, that if a guest persisted in 
remaining in a house and refused to leave it, the lock- 
ing of the doors against him and confinement of him 
in a part of tiie house did not amount to wrongful 
confinement, and tliat no one can be said to be 
wrongfully confined during the time that an escape is 
open to him if he will avail himself of it. 

KiDNAPriNu : — The Full Bench ruling of Amaii 
ChatforaJ v. Queen- Empress, 4 C. W. N. 645 ; 
27 Cal. 1041, lays down that the offence of 
kidnapping from lawful guardianship is complete 
when the iniiiur is actually taken from such guar- 
dianship, and that it is not an offence continu- 
ing so long as she is kept out of guardianship, 
’riie principle forms the basis of the decision in 
lial'hal Rikari v. Queen-Empress, 2 C. W. N. 81, 
and the Allahabad cases, Queen-Empress v. Bam Deo, 

18 AIL* 350, and Q'ueen- Empress v. Bam Sundar, 

19 All. 109, scorn to sujiport the same view. When 
the guardianship has determined, the offeuce is 
complete, and no subsequent removal of the girl 
can constitute the offence of abetting the kidnapping. 
If there has been a voluntary adandonment of her 
home by the minor, and the guardianship has thereby 
ceased, and some person then obtains possession 
of her, his act is neither kidnapping or abetment : — 
Queen v. Gondhur Singh, 5 K, J. and P. J. 151. The 
offence of kidnapping from British India stands 
differently. In such offence the taking eotftinues 
as long as the person kidnapped is jn transit in 
British India, and the ease of Beg y* Samia 
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Kaundan^ 1 Mud. 173, falls under sec. 360. Under 
sec. 368 the offence of detention of a kidnapped 
person is no doubt confiimous with the period of 
detention— see Queen- Einj>re»s v. Earn supra ^ 

but* the section refers not to kidnappers but to 
others who conceal the kidnapped person Queen v. 
S/ieik Oze€i\ 6 W. U. 17. 

Disposal of Minors* : — Secs. 372, 373 are com- 
plementary and refer to the two parties to the 
transaction of which the minor is tl»e obj(»ct. it 
would, yiercfore, seem that tliere are three [uirties to 
the transacyoii prohibited ’by these two sections. 
In other words, the sale, letting, hiring or other 
disposal imply three persons to the act. Tliis was 
the view of Holloway, J., in Dowhith lire v. Shtn/c Ah\ 
5 Mad. H. C. R. 473, and was ado[)ted in Queen y. 
Nowajan^ 6. R. L. R. Ap. 34 (but see per C. J. in 
Dowlath Bee v. Bhaik Ah\ an<3 llardeo v. i’nnj. 
Roc. 5 of 1880). These eases, as well as Queen v. 
Mnsst, Bhiiia, 7 N. AV. P. 295, and Khmhala. v. Emp,^ 
Puhj. Rcc. 27 of 1880, also lay down that the terms 
of the sections import a contract or arrangement., and 
a present giving np of possession of the .minor 
whether by sale, letting, or other mode of disposal. 
Rut the class of cases known as “dedication” cases 
requires* neither three ])artit!S, nor any delivery of 
immediate possession of a minor. .Aecordiiej: to 
this view a change in the status of ])osition of the 
minor "is a sudieient “disposal” midej see. 372, 
though the minor may continue in the ’disposer’s 
bossession, and there is no tliird person to whom the 
minor is disposed. This theory is settled in Romhay 
?y V. Jaili^ 0 Rom. 11. 0. 11. 60, followed in 
Queen-Enipress v. Tippa^ 16 Rom. 737, and now by 
Queen- Empress v. Bekiir, 2 1 Rom. 287, supruy and in 
Madras by E. v. Aruna Chillam, 1 tMad. 161, 
II. C. Pro., 11th April 1881, AVeir, 3rcl Ed, 215, Queen 
V. Mara Eathauiy lb. 221, and recently by 
Erinivasa v. Annasamiy Mad. 41, Q\(een-EmpTess 
V. Basava, 15 Mad. 75, Erinivasa v. Annasami 
15 Mad. 323 ; but sec per Parker, J. Tlie case of 
Queen-Empress v. Fopa Eaniy 23 Mad. 159, lays down 
that the necessary intent may be shown from the 
circumstances of the sale and from the fact tjmt 
dancing girls in the neighbourhood were in the hahit 
obtaining girls and bringing them np as dancing 
girls who were given to prostitution. , See also Dp. 
Leg. Rem. v. Karuna Baisiohiy 22 (VI. 174. 

Thkft : — In Abdvol v. Khatery 3 C. AV. N, 332, 
the accused claimed to be entitled to the paddy us 
grown by his uncle, and his cutting it w^is hehl nut 
to amount to theft, thougl» the Court found it was 
not so grown. In Jagat (Jhandra v. Eakkal Chan- 
dray 4 C. AV. N. 190, the land on which the paddy 
grew was claimed by the accused and not the 
paddy itself, and the conviction was upheld. So 
also in Pandita v. EahimulUty 4 C. AV. N. 180; 

* See Article “Unlawful Disposal of Minors” l»y the writer 
ill 5 Mad. Law Journal, pp, 393, 394. 


27 Cal. 501, it was held that if the crops were 
foimd hy the Court to have been grown by the 
complainant, the accused could not cut the same 
though they claimed tlie riglit to the land. The 
accused ujipear to have alleged tliat they grew 
the crop, in which case the priticiplo of Ahdool 
V. K /inter would seem to apply Stanley, J., held 
that a dispute as to title su[q)ofted hy evidence 
showed /ufiid Jldes of claim to. the crop itself. Of 
(MMirse, if the croj*, though sow'u by A, is under an 
agreement the jiroperty of R, the latter docs not 
commit tlieft hy cutting add removing it-. — Parniesh- 
war V. EuiprcsSy 4 C. W. N. 345. 

KxToitTiuN : —Where a Snh-lnspoctor wrongfully 
{’^Tested a person and jclemandod money for hia 
release from illegal custody, it w'as held that he had 
committed (ixtortion, and a money-lender, who had 
jidvanced the money, w'as not an aecotnplice in tho 
o(ien(?c of exiorfion: — A/.'hoi/ Kumar v. Jagaty 4 
(A W. N. 75.5 : 27 Cal. 295. 

['NLAWFUf, A.*<so( I ATioN Proof of merely being 
i('gellier at some diiStance from home, and intimate 
conneetio'i with each other, and hahit of visiting melas 
ttigethcr, of the arrest of one in the act of pickiTig a 
pocket, and of giving false names when arrested, held 
in.sulliei«^nt to show that they belonged to a gang 
a.s.s<)ei«^ed for the puryose of habitually committing 
theft : Mgnknra Fasi v. Queeu-Empressy 27 Cal. 139. 
Ill fe Shriramy 6 Mad. H. C\ R. 120, it was held that 
there must be proof (1) of association, (2) for tho 
purpose of habitual theft, tand that haliit is to be 
prov(‘d by an aggregate of acts : Sec on the analogous 
sec. 4U0, the cases of (pieen v. Juwndy 17 AV. U. 50, 
Queen V. MoaJiieraniy 23 AV. R. 18, iind Empress v. 
Nahuy I C. W. N. 140. 

Ckiminaij Trespass An entry by a person into 
premi.scs*purciiased by him at a sberitr’s sale for the 
purpo.sc of acijuiring possession is not unlawful entry 
w’ilhin sec. 441 : Charoo Chimdcr v. Queen- EmpresSy 
4 C. W. N. 47. 

Eorgeuy : - AAlierc there is evidence that a forged 
documetit w-as used on behalf of the accused with hLs 
knowledge or under his Tnstructions or with his 
approval, which might be proved by the conduct 
of the party, a commitment may be made ; -Empress 
y.^AnandUy 4 C. W. N. cxvi. 

Infrinoeaient of thadk mark -A m.ark, to be a 
trade murk, must he one used to denote that the 
• goods are the manufacture or llio merchandise of a 
particular person. So where a Rank imported gold 
bar.s stamped with Mie namt! of another Rank which 
had closed, and thei'c was no proof of transfer 
assigmnent of tj^e mark, (jr that the new Rank was 
a continuation of the old Rank, or succeeded to its 
business, or that such mark denoted in the market 
importation by the new Rank, it was held that there 
was no ])roof that the ^mark belonged to the new 
Blink:— Anookul Chmder v. Queen- Empi'esSy 4 C. AV^ N. 
423; 27 Cal 776. ^ 

Defamation ; — It is not necessary, in order to 
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eRtablish the offence, to show that the complainant was 
injuriously affool'ed Gnlmida v. Emprm^ 4 C. W. N. 
cxxix. Tiie question of priviloj^e is ono tliat must 
bo decided by Indian Law. The criiuiiml law^of 
defamation in India is tlie Penal Code, and not 
English law :—^Green v. Dtlannev, 14 W. U. 27, Queen 
V. Fanontm, 3 \V. 11. 45, Re jVarfarkt\ 19 Horn. 340. 
The prinoi])leK of the Penal Code have been adopted by 
the Civil CourtH in AUlul Hukim v. Tej Chuud^ 3 All 
815, Aii</oda V. iVt'/aa/, 23 Cal. 807. The Allahabad 
ease, Inuvi l^arn'id v. Ihurno Slnuh, 22 All. 234, adopts 
this view. It was held that tin* ease of defamation in 
pleadhVji's fell within the 9th Exception, and was not 
governed by the English law. The case of witnesses 
has been held in several enj^'s to come within tl^o rule 
of absolute privilege. In (hiuneah Duftv . Mu^ieeram^ 
11 B. L. K. 321, the I’rivy Council inclined to the 
view that a witness should be prosecuted for perjury, 
and not sued civill}' for defamation. This ciise' w.‘is 
not, howcv(;r, under the Code ; hut it has heeu held 
that no civil stiit will lie for defamation hy a 
witness in llhihwnher Shujh v. liech'ivaui^ 15 
Cal. 2(U. 

'riib Mune ride has been applied in criminal cases, 
and Woolf iin Ihfn v. JcAmrai^ 27 Cal, 232, follows 
the Madras and Bombay rulings in Maujqytja v, 
S/teshft, 11 Mad. 477, v. 1h(buji. 17 Boni. 

127, Balhishnn, 17 lloni. 573. B/it Telaiig, 

J.. in the last case doubted the correctness of thbse 
rulings, and his view was iqiproved of in Re Nagarici 
svproj and in lauri Pro mid v. Umrao Singh^ mpra. 
There is thus a condict of authorities on tljis point. 

E. H. Monnier. 

(Englisli ^totes. 

COURT OF APPEAL. —Cordon v. Fowler. Be- 
fore the Master of the Rolls, Lords Justices 
Collins and Romeu. 5th Pehruary 1901. 

Pronnsnorj/ Kotea—Renc wols — Fraudulent luisrepi f- 
mitutions — Extravagant Jiifd.ings of the jury. 

This was the Plaint ilf Cordon’s appeal from the 
finding of the jury at the trial of the cause at 
Birmingham, Mr. Justice IVilLs presiding. The ap- 
tion was baaed on two Promissory Motes executed by 
the Defendant, a farmer in poor circumstances, in 
favour of the late notorious money-lender Isaac 
Gordon. The defence was that at the time of the 
original loans the lender had i»*audulently repre- 
sented that if renewal thereof took place that should 
bli done “on easier terms;”' tlie first of these Joans 
was made in June 1896, 1 25 was ‘ advanced, the 

Promissory Notes being given for £175. Both the 
notes (on which action was brought) were from time 
to time renewed. The jury found that the fraudu- 
letit^ misvepresentatiou was fnadc when the loans 
wore origumlly given, that that was the reason for 
Defendant accepting the terms, that when the time 


came for payment of the loans the Defendant was 
not a free agent being pecuniarily heavily pressed, 
owing to the very higli rate of interest charged 
which was an extortionate rate and that Isaac 
Cordon liad contemplated that such extortionate rate 
would bring about failure on Defendant’s part to 
satisfy tli« amounts which would become due. Mr. 
Justice Wdls on such verdict gave judgment for 
Defendant. The Plaintiff now based his applica- 
tion for a new trial on tlie ground that there was 
no evidence to support the finding of the jury that 
as a matter of fact Isaac Gordon had made the 
alleged fraudulent misrepresentation. 

The Court of Affbal unanimously accepted that 
view. The undoubtedly hard terms imposed by the 
notorious money-lender was not a material fact in 
this case. This was not a case respecting bargains 
with expectant heirs. The Defendant was of full age 
and entered into the transactions and tlie renewals 
with full knowledge of tlie facts. Tliere were no 
grounds for finding that the Defendant was not a 
free agent, excepting his poverty and indebtedness. 
There Avas no^evidcncc whatever that the representa- 
tions were made by the two clerks of Isaac Gordon, 
nor was there any evidence of fraud in Isaac Gordon, 
and even assuming that there was such representa- 
tion, when the notes first came into existence, 
renewals on several occasions had taken place with- 
out any copi plaint on Defendant’s part, nor was it 
suggested that there was any evidence produced at 
the trial that on any of the later transactions there 
had been any fraud. The Plaintiff must therefore 
succeed. 

Mr, Hugo Yonng^ K, (7., and Mr, Duturnnl in 
support ot tlie application for the Administrator of 
Isaac Gordon’s estate. 

Mr. Asheton Cross for the Defendant. 

C. W. A, Application successful, 

PROBATE COURT. — Hopbr v. Mackenzie. Be- 
fore Mr. Justice Barnes. 22ud January 1901. 

Testamentary disposition — Undue influence ” — 

0^8{S. 

The Plaintiffs propounded the Will and codicils 
of one William Mackenzie of Dublin and London 
(afe executors) who died on May 1899. The Will 
was dated in 1897 and the codicils in the two 
following years. The principal Defendant was the 
testator’s widow from whom he had sefiarated in 
1885, fifteen years after his marriage with her, and 
to whom he made an allowance, but there was con- 
siderable litigation between the husband and wife 
since. Some of the children were also Defendants, 
but not the testator’s eldest son who did not contest 
the Will. One of the questions raised was that the 
Will was executed by “ undue influence.” The 
testator in failing health bad engaged a house- 
keeper called Mrs. Clarkson. Mrs. Clarkson was the 
.wife of a Mr. Foote, but on his deserting her, she had 
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lived with a Mr. Clarkson as his mistress. This was 
known to the testator. By his testamentary dis- 
positions he had left a legacy for Mrs. Claikson or 
Mrs. Foote, a legacy to his daughter Maude, and the 
rest and residue to his sou. 

Tlie learned Judge on his summing up to the 
jury explaim'd what was “ undue ” influence ; to he 
“ undue” tlie influence must amount to cocmon so 
that a man’s Wdl is n(»t tlie true expression of ids 
w'ishes, but that of the person exeicismg the in- 
fluence, snperimpoNing his own mind on that of the 
testator. Every influence was not tindue, some were 
qiifre legiiimate heciinse the ol>jeut of •making 
Wills was to benefit others as a return for beneiits 
received or becanse of the influence of kinship or 
affection. Tlie evidence disclosed that Mrs. Claik- 
son had acted with perfect propriety of conduct. 
The jury having found for the Plaintifls, supporting 
the testamentary dispositions, Mr. Justice Barnes 
pronounced for the Wills and codicils and ordered 
costs to follow the result, refusing to order costs 
personally against the guardian ad litem of one of 
the minor Defendants. (See Morgan v. Morgan, 12 
L T. It. 199, and Jiegnolds v. Munt^ Uie Tirfies, (5ih 
December 1895). 

The application that Defendants should not be 
condemntd in costs on the ground that there were 
reasonable grounds for enquiry was also refused. 

Mr, Deane, Q. C., and Mr, Willovk for the 
Trustees of the Will. • 

Mr, Duke, Q. C., and Mr, leese for the Defend- 
ants. 

Judgment in favour of the Will, 

C. W. A. 

BANKRUPTCY COURT.— /n re Sirajuddin 
Ahmed. Before Registrar Giffard. oth February 
1901. 

Bankruptcy, * 

On this date fixed for the public examination of 
Munshi Serajuddin Ahmed, a student at Grays Inn, 
it was intimated by the Assistant Official Receiver 
that the debtor had left for Bombay, and bad not 
attended under the proceedings. • * 

The receiving order was made on the petition of 
a claimant for rent of certain apartments in ^the 
Regents Park district. The order was dated 18th 
December 1900. It was alleged that the debtor was 
now resident in Bombay . 

The Registrar directed that the examination be 
adjourned %int die, • 

C. W. A. 

COMMERCIAL COURT.— Steamship Balmorau 
Company v. Marten and others. Before Mr. Justice 
Binoham. 1 1th August 1900. 

Shipomers and mdenmter8--Pracii€e--‘Shtp in- 
sured for a mm less than the amount at which it 


ivas valued for mhage action^ Admi mm of evidence 
of aveiage adjuster, , 

The Deft-ndiints, Marten and others, underwriters 
at Lloyds, underwrote a pcdicy of marine iuMiranee on 
the PlaintiflV sliip “ Balmond ” for i‘33,000 at which 
fignie the hliip was valiud. During ilie continuance 
ol that ])olify a general aveiage Io>h was ‘^nslaincd, 
and a halvagt* awanl was made by the Admiralty 
Court, against, that ship, fudglil, and caign. An 
average siatum nt, fol|rVM-(l theiei.n, wlien the real 
Value of the vessel was taken at ,m0,0U(), on ihc 
footing wheie(*f the rights of the parties mierestt'd 
in the salvage cluun was arljnsud inter se. In 
the jiresiiit action an average adjuster gave evidence 
,for the Defendants, while the Plainti/l's did not 
examnie any witness. *’riie IMaintiils now’ songht to 
reeoyer from the iiiiderwi iters on tlie shiji the 
whole of rtie ship’s proportion ol the salvage, and 
of ^he general average conti iimtion. The (piestion 
wl,}ieli the (biirt had to del ei mine was whetlier the 
Plaintifls’ elaim was sound or whether as the Defend- 
ants urged iIm’V should idemiiify PlaiiiliiTs only 
against ^^^ths id the average less payable by them. 

Followinga h-iig rstahiislu'd pracliee the Court 
decided in favour of the Defendants’ eiaitention and 
gave judgment in tlu'ir favour with costs, 

Mw* Leek for tlie IMaintifls. 

Mr, J'iekfoid, Q, *(J., and Mr, Sautton and Mr, 
AM'innon for the Defendants. 

Judgment for DefendanU with costs, 

C. W. A. ‘ ‘ 

QUEEN’S BENCH UmSION.-WAiuiEN 
Brow^n. Before Mr. Justioic AVuight. 4th August 
1900. 

Ancihit lights— Quantify of light. 

This case raised the question whetlier the right 
which is acquired by statutory prescri|)tion is a right 
to the continuauee of sulistantially the wliole quantity 
of light which has come to the windows dniiiig the 
20 years or is ordhiaril^^ limited to a sufficient 
quantity of light for all ordinary purposes. 

The learned Judge had found as a fact that the 
Defendant had by the acts to which Plaint id's took 
exception so far diminished the light us to he 
materially insufficient during a part of the day for 
the special reguiremenls of the I’lMintifl’s industry ; 
and that the inconvenience to w hich the Idaintifls was 
subjected could be and to a great extent had been ob- 
viated by the rerifoval of machines to the upper floor 
and that in any case it could he remedied by soyie 
incEeascd e.xpiiiditure of gas. Mr. Justice AVright 
on the facts so found by him held that no sufficient 
case for a mandatory injunction had been made out. 
In a lengthy judgment the learned Judge after a 
review of several authorities concluded his judgment 
as follows “ 1 tliink 1 must take it that the law 
is laid down in the City of London Brewery Co, v, 
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TmnmU (9 Oh, 212) agreeing as that case doee with 
the criterion expressed^by Lord Cranworth in Clarh 
V. Cldfh (1 Ch, 10) and that the Plaintiffs, having 
an abundance of light left for all ordinai’y purposes 
of inhabitancy or business, are not entitled to 
rebef on tbe ground that 'their extraordinary use 
has been intefered with. Unless indeed there is sonic 
such limitation of the right to light for ancient 
windows, it is difficult, as Lord Hardwicke observed 
in effect in the Fuhmonger Co. v. EoH India 
Company (1 Dickens 163), to sec how the onliuary 
extensions and improvenifnts of tinvns could be 
carried on. If every house whicli has existed for 
20 years is entitled to have all, or substantially 
all, ihe^ same light come into its iiindows as during 
the 20 years, no new houses could be built opposite 
to old ones unless at a distance which would impose 
on servient tenements an unreasonable tjiirden* and 
might involve great public inconveniences.” Upon 
such finding the Oiiirt considered it uiinecossary 
to consider the case of Lafrancld v. Macheir/ie 
(4 Eq. 421) in which Vice-Chancellor ^falius had 
said that if Plaintiffs (silk exaniincrs) hud been in 
the enjoyment of an extraordinary user for 20 years 
that would establish the right against all persons 
who had reasonable knowledge of it. 

Mr. Young^ Q. C., and Mr. Sfeveimn Idr the 
Plaintiffs. * 

f 

Mr. Stanger, Q. C.j and Mr. Neihon for flie 
Defendant, 

,I'udgment for Defmdani xvith costs. 

C. W. A. 


KINGVS llKNClf DIVISION.- Collins Couy. 
Before Mr. .Tustice Phillimojuc. 4th February 1901. 

Wife's authority to 2 ^d'dge her husband's credit — 
Education of children. 

The Plaintiff, a schoolnjastor, sued the Defendant 
Cory for charges and ex])enses incurred in boarding 
and teaching two of his sons from September 1809 
to April of last year. Mrs. Cory had olitained a 
divorce from her husband, the Defendant. During 
the time for which the suit was brought, Mrs. Cory 
bad the custody of the children and had placed the 
ohildren under Plaintiff’s charge. The Defendants 
contention was that Mrs. Cory had no authority to 
pledge his credit, education of children not being 
a “necessary.” 

The learned Judge decided in Plaintiff’s favour, 
being of opinion that in the present day education 
was a “ necessary ” for childien. 

Mr. Hugo Young^ K, C., and Mr. Garland for 
the Plaintiff. 

Mr. Eufus haneSy E. C., and Mr. Grazebroolc 
for the Defendant. 

Judgment for Plaintiff. 


List of Business, Privy Council. 

FEBRUARY and MARCH, 1901. 

{The ^sittings mil commence on Friday, the 8th February 1901, 
at halfyast 10 a. m.) 
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REPORTS {See Index.) 


We invite ATTENTION TO THE DECISION OF THE 
Chief Justice, Bancrjee and Brett, JJ.,,iii the case 
of Mahomed Ali Ilomin v. Mir Nazar AHj reported 
at p. 326 of this issue to the effect that uiireported 
decisions of the High Court are as milch authorita- 
tive as those reported in the autliorised reports. 
The reasons given by the learned Chief J ustice will 
fully appear from pp. 328-329 of the reports. Our 
note in this connection at 4 C. W. N. cclvii (257) 
also the note in our original prospectus, which ,was 
submitted to the late Chief Justice at his request, 
preliminary to our obtaining sanction to privileges 
'similar to those enjoyed by the reporters of rtie 
authorised reports, may also be referred to. 


Wb are glad TO BE ABLE TO SAY THAT THE THREE 
Courts we have had since the 4th of March have 
already proved a great success. A large number 
of Liquidated claims was disposed of by Mr. Justice 
Sale, although be had only two clear days for 
hearing them last week, Monday and Thursday having 
been mption days and Tuesday a holiday. We have 
no doubt that be will be able to clear the whole 
list of ouch suits in. the course of this month, 
are also several Small Cause Court suits which 


have been transferred to the Origiiinl Side under the 
provisions of the amcMftled Act. These may be 
conveniently included in the Li([iiidated eanso Ifst, 
and placed below the Liquidated claims. 

• ^ ““■'j 

ThEiNON-CoMMEIDTAL list is a VKDY HEAVY one 
and .some jVery lieavv suits are ready for hearing. 
These cases are )y no means simple. In fact tho 
majority of them involve didicnlt questions of law, 
custom and usage, and reijuiro emisiderablo know- 
ledge and experience of the country. The work is 
very onerous and should if possible be divided. 


The frksent stafi'’ of offiokhs on the Original 
Side is quite unable to cope with tho work. There 
is alrjifdy a bloidc and with three (-k)urrs the block 
must become still gi^cater. As it is, urgent orders 
cap hardly be drawn up as speedily as they should 
and wc are informed tliat orders granting Probate 
have sometimes not heou drawn up for months. 
It is with satisfacliou therefore that we have 
heard that the Chief Justice luis been considering 
how best the difficulty can be n^et and the grievance 
removed. 


• It IS A MISTAKE TO SUlTOSK THAT THE OlUlHNAL SlDF. 
cause list shows a larger number of arrears tlian 
the District Courts. On the other hand the com- 
parison is altogether favourable to the Original Side. 
There are undoubtedly some old cases on the list 
but lay critics are apt lo forget th.at delay frequently 
arises from the necessity (i revising suits upon the 
death of some parties therelo, of appointing 
guardlam-ad-lifeM if there be infant defendants, of 
• issuing commissions to di.stant parts of the country to 
e?(amine witnesses at tho instance of the parties, for 
duly serving defendants in Knropc and elsewhere and 
, from similar causes. That ohl causrs do not come 
up for hearing is frequently due to the action of the 
parties themselves^ A[q>lications tor filing affidavits 
of documents and f(»r inspection of accounts are 
made as a matter of cuurse and much time is wasted 
by the parties ifi taking dr allowmg such inspection. 
It is not probably generslly known that during the 
year, lists are frum time to time made up of old 
causes and the parties and tffieir attornyea are called 
upon to show cause why they should not be struck 
off for default of (iue prosecution and if no satis- 
factory cause is shown the cases are struck off. 
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Sometimes a block is created by an unusually heavy 
case coming up for hearing, like the one we had 
last year, Sm. Ni^tarinn Dasm v. Nmdo Lai Bose^ 
before Mr. Justice Scanley. It is not posaiide to 
shorten the hearing of such cases and unless special 
Judges are appointed to take them, the rest of the 
work must occasionally suffer. The High Court 
can hardly bo called upon to furnish such special 
Judges, without an addition to the number now 
constituting the Court. In spite of the fornudable 
appearance of the Remanet list, it must bo con- 
ceded that the Original Side of the Calcutta High 
Court shows that it is far ahead of other original 
Courts in the country. 

CRIMINAL CASES OF 1900. , ' 

If.— Criminal Procedure Co»e. 

Definitions; — A petition asking the Magistrate 
to be allowed to prove the case is a “ complaint ” j — 
Sarat Chandra v. Aghore Nathy 4 C. W. N. ccxxi : 
see also I 4 Cal, 707. The words “ police-ofhcer ” 
in sec. 4 (f) do not mean any and every officer, but 
include any particular class of police-officers em- 
powered exclusively to arrest under a local law. An 
offence under the Giunbling Act is, therefore, a 
cognizable one ; — Qvetn v. Deodhar tiinyh, Tk Cal. 
144. 

Unlawful Arrest -The provisions of sec, ^0 
are not applical)le to an arrest made under sec. 56. 
It may be desirahle, and even obligatory, that if 
called upon the police-officer should show his autho- 
rity, but he is not legally bound to do so before the 
arrest 71 - v. Bamuta Laly 4 C. W. N. 
311 ; 27 Cal. 320. Under sec. 80 an arrest without 
previous notification of the substance of the warra«it 
is illegal : — Satis Chandra liai v. JodVy 3 C.< W. Ni 
741; 26 Cal. 748; Abdnl Gafur v. Quem-Empressy 
23 Cal. 896. A private person cannot arrest for 
theft not committed in his view, and a chowkidar 
who takes over custody from such person is not 
a police-officer within sec. 59, and his custody is 
illegal ; — Kalai v. Kiihiy 4,C. W. N. 252 ; 27 Cal. 366, 
approving of Empress v. Kalluy 3 All. 60. Under 
sec. 13 of I of 1892 (B. C.), a chowkidar is not 
empowered to receive persons arrested and is not, 
therefore, within sec. 59, Cr; P. C. ; but he 
nevertheless, a “ police-ofiicer ” within secs. 24 to 
27 of the Evidence Act, (Que(ny, KetUy 2 0. W. N. 
olxxx; Empress Y. Ini Ira y 2 C. W. N. 637 ; Queen- 
Empress V. Salemuddin, 3 C. W* ^ I Ual. 
5G9 ; see contra, Quf'fn Empres<< v. Hepin Beharg DeUy 
2 C. W. N. 71). Under 68 (2), pr<K*ess se/vers 
may serve summonses, undef rules imule by the Local 
Government, but they are not pcdice-officcrs, and 
cannot arrest under sec. 79, and the endorsement 
under the latter section mtist be by the person to 
whom it has been directed : — Eurqa Charan v. Queen- 
Empressy 27 Cal. 457. Endorsement on a warrant 
under sec. 79 should be regularly made by name 


to a certain person in order to authorize him to 
arrest :—Durga Tewari v. Rahmaiiy 4 C. W. N. 85. 

Proclamation ; — Though a* proclamation is irre- 
gular, yet' the property having vested in third 
parties, strangers, the sale cannot be set aside : — 
Abdullah v. JitUy 22 All. 216. There is no provi- 
sion of law requiring a Magistrate who has attached 
property under sec. 88 to investigate claims of third 
persons : 7 W, IL o5y followed in 6 All. 4^7 ; but 
see W Ma.d. 88. ' 

Securities for tub Pkaok Sec. 106 is not very 
clearly worded. The offen<;e under sec. 143, I.‘P. C., 
is not necessarily vvithin se^;. 106 : — Sheo Bhnnjan v. 
AJosawiy 4 (\ VV. N. 795 ; 27 Cal. 983 ; Jib Lai v. 
Jngmokwiy 26 Cal. 576. There nmy be, however, 
findings in the case which would justify such order, 
but there should be an express finding by the lower 
Court ; — Sheo Bh^injau v. Mosawi. ^Tn Jib Lai v, 
Jvginohnn\ the Court observed that '‘'would, in the 
absence of an express finding, npbold an order under 
the section if there was clear evidence of facts bring- 
ing the case within it Instance# of tliis will be found 
in Quepi v. Gondoo Klmuy 7 W. K. 14, and Queen v. 
JhapnoiO \V.‘R. 37. Sec. 110 applies only to persons 
residing within the limits of the Magistrate’s juris- 
diction, and “ reputation ” mearR the reputation of 
that man in tlm m*iglil onrliood : — Edafdix. Qveen- 
Empresv^ 5 ('. W, N 29; 27 993 Thesu tion 

is applicaljlc only to peisons as ii diva mil memherHof 
the commuiifty and in't « hen aci n^ unfhr duty : — 
J/nri Tel mg v. Qweu'Entpiesyy 4 W. N. 53l ; 

27 Cal. 781. Where caMain baikai dazes were bound 
down oil grounds of hub tiial extortion and dis- 
turbance of the peace, ai d of laing dangerous 
characters, it was In 1 1 that, e.ven it there was 
association as regards the first two grounds, there 
would he no such connecliou b-twein them in their 
character so as to make them dangeious jitrsons 
within the stetion: — lia.ri Telang y. Quem-EvipresSy 
4 C. W. N. 531 ; 27 Cal. 781. The Judge in cofirm- 
ing an order under sec. 123 is bound to find the 
special grounds for the order required by sec. 110 ; — 
Eakhi Lai \\ Qtiven-Empfess, 27 Cal. 656. It was 
held in Mahomed Abdul v. EmpresSy 4 C. W. N. 121, 
that' a security bond once given extends during its 
contimiance to every act of the person bound over 
iiifbreacb of any coud tiou. Residence at a distance 
is not tlm grhund f(»r lefiiSfil to sccept security : — 

yAbiroshs. Empi(sSyi'C>. W. N. '<97. 

PuiJt.ic Nuisaxciw: — I f the Defmdnit in proceed- 
ings midtr sec. 133 raises a qiusiion of title, the 
Maoistrate must first find whetlier llie objection is 
l^md fi ie^ and cannot refer the ques-tion to the jury, 
This is well set tled law, see 5 Cal. 87ly\ P lb. 108 : 
11 IK 8 : 12 Jh. 187. 696 : 15 IK 664 ‘ 77 IK 562 : 

28 IK 499 : 25 IK 278 : 22 How. 988 : 8 C. E, 
845y and Budh Kath v. ^il MahatOy 4 0. W. N, 
596. But if the Dofeiidaut applies for a jury under 
sec. 135, be cannot, after verdict, raise the pka 
of title n Lackmuy 22 All 267. 
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Urgent Orpers : — Whore there is no emerfr^nny 
and the order is not limired to two months, it is Iwl 
and without jurisdiotton v. MikainU^t 

27 ChI. 918. 

Disputes relating to Land -Whore tli^re is a 
compiaiut of otfoiuTs uouo of whicii necessarily 
involves a hroacli of tiro peace, hut includes ii di.spiite 
as to land, the Mai^istrate ought not to act nmler 
Boc. 145, hut should try the offences; and if an 
offence attended hy criminal fonje is estahlished, 
he should proceed under sec. 522 : — Kent v. Moii 
4 C. W, N 57. As to when the Court ought 
to proceed under sec. !07 instead of see." 145 or 
sec. 147, m the cases in 2S W. R 68 : W. R. 67 .* 

^^6 Gal. 659 : 2S Ih. 667 : lb. 918 : 3 C. IF. A\ 
207 f 463 : 9 B, L. R. 229. The High Court will set 
aside orders passed without jurisdiction. Apparently 
all questions of procedure in sec. 145 are regarded 
as relating to jurisdiction. Tims it has been held in 
Re Panduranfff 24 Bom. 527, that a Magistrate 
acting under sec, 145 is bound to follow the proper 
procedure, (i) The Magistrate must be satisfied 
that a dispute likely to cause a breach of the peace 
exists. Tliis principle has been weH settled in a 
largo number of cases. A family dispute regardirjg 
the respective rights of the members thereof, where 
it is not shown to be likely to cause a breach of the 
peace, does not give jurisdiction under sec. 145; — 
DlanmUah v, MahuniUah^ 27 Cal. 918. (ii) There 
must be a dispute relating to “land orVatcr,” which 
terms include a right of jierfonmng relitrious service 
in a temple (Be Pandnuim, 24 Bom. 527, following 
Miihamad v. Kunji.^ 11 Mad. 323), collection of rents 
disputed by joint owners under Mitakshara law (8ri 
Mohan V. Nardnq, 4 C. W. N. 420 ; 27 Cal. 259). 
See also as to rents- /i Cal. 473 ^ 16 Ib. 627 : 10 
Ih. 613: 19 lb. 127'. 3 lb. 320: 23 Ib. 8(h 26 ¥. R. 2. 
Sec. 145 contemplates a dispute between parties each 
asserting actual possession against the other, and 
not one between parties one of whom claims joint 
possession and the other denies it '.-—Tar vjan v. 
AsamiMi'i 4 C. W. N. 426. (Hi) The written order 
must contain the grounds of action under the sec- 
tion ; — Moheeh Sowar v. IFarain Bag^ 27 Cal. 981 ; 
Kesu V. Moti MoJlah, 4 C. AV. N. 57'! 
Pandurang^ 24 Bom. 527. (iv) Notices must be 
issued — see Re Pamhirang (v) to all the parties 
“concerned in the dispute,” which expression has 
been construed to include all persons interested in, 
or claiming a right to the property in dispute : — 
Ram Chandra v. Monofmr Roy^ 21 Cal. 29; Protab 
Narain v. Rajendra^ 1 C. W. N. 3 ;** 24 Cal. 55, 
followed in Laldhari v. Sukdeo^ 4 C. W.N. 613; 
27 Cal. 892 ; Re Pandurang ; Goneeh Jalia v. 
Ayuhj 4 C. W, N. 753, refering to Barak v. 
Ltwhmi, 5 C. L. R. 287. Accordingly, where the 
real question was not only which of rival zemindars 
were entitled to collect rent, but which of rival 
tenants were entitled to actual possession, the 
omission to join the tenants was held to bo without 
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jurisdiction Laldhari v. Snkdeo^ supra. The Magis- 
trate cannot add parties except as provided for by 
cl. 5 of sec. 145 ; — K better Mohan v, Kanki^ 4 C. W. N. 
Ixxxiii, referring to 18 Ifad. 63 ami 21 Cal. 29 ; Raj 
Kumar v. M'thadeo 4 C. W. N. 748. If the Magis- 
trate cannot dcul with the ease us originally insti- 
tnted, !)ecHnso the p-irties on the record are not in 
di.Npiite, or no breach of the peace is likely to result 
from this action, he should put an end to the case 
Rtj Kumar v. Mahadeo^ supra, (vi) In Joyanti v. 
Middleton, 4 C. W. N. 562 ; 27 Cal. 785, where 
an order under sec. 14,4 had first been made, it 
was held that the Magistrate was right in looking 
to the possession on the date of the order, {yii) 
The order of the Magistrate cannot interfere with 
* rights of parties as irreviously determined by a 
Civil 6ourt:— 7^6 Pandurang. His jurisdiction is 
ousted by*previous orders of Civil Courts: See 76’ 
W..R. 24 : 6 Cal. 836 : 20 Cal. 626 i but the sub- 
sequent appointment of a Receiver does not affect 
his jurisdiction at the time of the order .•—aS'?’/' Mohan 
v. Parsing, 4 C. VV. N. 420 ; 27 Cal 259. The 
existence of an order under sec. 145 docs not bar 
the power of a Civil Court to appoint a Receiver 
imder sec. 505, Civ. P. C. :-Sarkatunnma v. Abdul, 
22 All. 214. In a matter under sec. 147, as 
unde/* sec. 145, the Magistrate is bound to hear 
evidence tendered liy • the [larties Empreis v. Gun^ 
p%it, i C.’ W. N. 779. The right of use of land 
in sec. 147 is one of an entirely different description 
resembling a right of easement, and a dispute 
between landlord and tenant as to the right of the 
latter to re-erect gola is not within the section. — 
Ibid. 

Police investigation : — Under the new sec. 161 
a person examined is not legally bound to state 
.the truth ; — Queen-Empress v. Sankaralinga, 23 Mad* 
544. This was the law under the Code of 1872 : — 
Empress v. Kassim Khan, 7 Cal. 121. As to the Code 
of 1882, see Queen-Empress v. Parshram, 8 Bom* 
216. AYhere there is evidence in the hands of the 
Police on which he is bound to arrest, it is improper 
to examine a person undpr sec. 16 1 : and the Judge 
who brings such evidence on the record disregards 
sec. 162 '. -Queen-Empress v. Jadub Das, 4 C. AV. N, 
129 ; 27 Cal. 295, p. 302. It is improper for the 
Police to send a witness practically under custody 
(sec. 171) to have his statement recorded under 
sec. 164 so as to bind him down to that statement. 
Such a statement is open to suspicion, and should 
not be brought on the record under sec. 288 without 
proper enquiry. — *Ihid. Police diaries cannot, under 
sec. 172, be placed before the jury. They are 
useful not as evidence but to aid the Court on a 
trial. — Ibid, p. 305. 

Certificate of Political Agent AYhere an 
offence took place out of, though preparatory acts 
occurred in British • India, it was held that the 
certificate of the* Political Agent or sanction of 
Local Government was necessary \--^Qmn-Empre$$ 
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y. JSufcu, 24 Bom, 287 ; Bupu v. Qmmt 5 , Mad. 23 ; 

V. Mam Smdar^ 19 AH. 109. In 
Qmm^Mmpress v. Katluiperuiiml, 13 Mad. 4,23, a trial 
wit^oat a certificate by the District Magistrate was 
held illegal, even where he was the Agent and the de- 
fect treated as not cured by sec. 532. Where there is 
no such Agent, the sanction of the Local Government 
is required;— Empress v. Bhima, 13 Bom. 147 j 
Qmen-Emprm v. Shnk, 14 Eom. 227 ; Dadphale v. 
Owav, 6 Bora. 122. The case of Empress v. 
Sarmuhh, 2 All. 218, was peculiar : see 2A Bom, 
m at p. 291. 

Cognizance Where proceedings were commenced 
by the D. C. against an informer and made over 
to a Subordinate Magistrate for trial, and on his acquit- 
tal, the D, C. directed actmn against the consignor, ' 
ifj was held that the D. C. had acted under set. 190 
(e) and that the order was not an Executive order : — 
Shahiram v. Queefi* Empress, 4 0. W. N. 826. In 
CAaru duindra v, Narendro, \ C. W. N. 3G7, 
and Bishen Doyal v. Chedi Khan, Ibid, 560, it hlis 
been decided that if a Magistrate, having lawful 
cognizance of a case, finds from the evidence that, 
others not before the Court are also concerned in 
the offence he can issue pro(3ess and try them. 1'he 
rule as to giving the complainant an opportunity 
o! proving his case before instituting proceedings 
under 1. P. C., sec. 211, as laid down by the ^Full 
Queen-Emimssy. Sham Lai, 14 Cal. 707, 
is exemplified in Sarat Chandra v. Aghore, 4 C. Vf. 
N, ccxxi. "Where a Magistrate, after examining the 
complainant and without hearing witnesses or dis- 
missing the complaint, ordered his prosecution under 
sec. 211, L P. C., it was held that the order was 
without jurisdiction Smgh v. (Jueen- 

Empress, 27 Cal. 921, see also Hudh Nath v. Empress 
4 C. W. N, 305. The principle laid down in Gplapdy , 
y. Queeti’Empress, 4 C. W. X. 827 ; 27 Cal. 979, that 
if the District Magistrate has referred a case to a 
Subordinate Magistrate, and the latter discharges the 
accused, the latter alone can issue process against 
others not before the Court, is questionable. Under 
sec. 191 the District Magistrate transfers the ‘‘case” 
to the other Magistrate. But it is only the case 
a# it %s before him at the time that he can transfer. 
Thus if he takes cognizance of a case in which A 
is the only accused apprehended, and transfers the' 
case ” to another Magistrate, what he does transfer 
is only the cose against A, and what the other 
Magistrate tries is the case against A. If others 
are to be accused, and arrested the referring Magis- 
trate seems the proper officer to isshe process. The 
other Magistrate on the acquittal, discharge or 
conviction of A is functus officio, as regards the case \ 
and it does not appear correct to say that the case 
IS still before him, because the proceedings have 
and there is in fact no case before him. 

It has been held that the first Clause of sec. 191 
w not limited to cases of offenoefe \^22 Cal B98. 
The second Clause relates to offenoos, and a fuiit class ^ 
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Magistrate has no power to transfer a proceeding 
under sec. 145, Cr. P. C., but his act is not invali- 
dated under sec. 529 (f) AWar AH v. Bomi^ 4 C. 
W. N. 821. 

Sanction.:— The difference between a sanction 
granted under sec. 195, and an order made under 
sec. 476, is that the former should be given only on 
application by some person who desires to complain 
and the latter is made by the Court on its own 
motion : -Durga Das Rakkit v. Queen^Emprm^ 5 
C. W. N. 131; 27 Cal. 820; Thakur Tewary v. 
Empiess, 4 C. W. N. 347; Banarsi Da«, 18 All. 
213 ; Baperam v. Gouri Nath, 20 Cal. 474 : See 
also 7 Cal 208, Prinsep, J, ; IS Bom, 884 > 
Jardinc, 3 : JG Bom. 729 : 20 Cal 349, Pigot, J. ; 
7 Mad, 189 : 23 Bom, 50, p, 53, A sanction pro- 
ceeding ought to be so framed as to enable the 
High Court in revision to determine whether it 
is properly granted or not : — Kedainath Mohesh, 
16 Cal. 661, followed in Pampapati v. Subha, 
23 Mad. 210. No notice is strictly necessary 
before sanction can be granted : 12 Cal 68 : 
18 All 358: 10 Mad. 232, but the granting of 
sanction is a jadicial act, and there may be circums- 
tances where sanction without notice will be set 
aside on the ground of want of proper discretion, 
«</., where difference of opinion exists between two 
Courts as to the propriety of granting it (Pampapati 
V. Subha) or where the Court granting it had not 
proper materinls before it (10 Mad, 232 : 10 Cal, 
1100 : 16 Cal 661 : 6 All 98, 101, 114). Sanction 
without anything to show that the Judge had 
directed his attention to the real question in such 
coses, viz., whether there was primd facie case which 
would succeed was set aside ; — Pampapati v. Subha ; 
Thakur Tewary v. Empress, 4 C. W. N. 347. Sec. 
195 gives poiver of revocation only in respect of a 
sanction but not as regards complaints made there- 
under or orders passed under sec. 476 Queen- 
Empress v. Ankanna, 23 Mad. 206. The High Court 
can set aside orders under sec. 476 in virtue of 
see. 439 : see 23 Cal 610, p. 616, citing B. L M, F. B, 
716, 16 Cal 730 and 20 Gal 349, see also 23 Cal 
971 : 16 All 80 : 21 Mad. 124. The cases in 13 
Mad, 144 and 13 Bom, 109 were explained in these 
rulings and distinguished. Proceedings under see. 
182, without sanction were set aside in Asmatulla v. 
Empress, 4 C. W. N. 366. Though the District 
Magistrate is the head of the Police, the sanction 
contemplated in sec. 195 (a) is that of some superior 
officer of Police;— i?am<wroy v. Quem-Rmpfete^ 4 C. W. 
N. 594 ; 27 Cal 452. Sec. 197 does not require a 
judicial enquiry prior to the grant of sanction, and no 
oath can be administered ; — ^een-EmpN$iy, Vmkat- 
rammanna, 23 Mad. 223. No sanction is necessary 
for the prosecution of a village Magistrate When 
he is not acting in the capacity of Judge or public 
servant i-^Kendasami v. Soli, 23 Mad» 540* 

% fi. MoNita. 

(To k omiirned^} 
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OOUET OF APPEAL.— Brknchlby v. Hrooiivs. 
Before Lords Justices Rigby, Vaughan Williams 
and Rombr. 8th November 1900. 

Unconscionahle bargain ^Expectant heir — Sales of 
Eeversions Act^ 1867^ sec. 2, 

The Defendant Higgins called himself a mortgage 
broker. The Plaintiff, a man 30 years of age, was 
entitled to a reversion of £4,000 under the marriage 
settlement of his parents, to devolve upon him on 
the death of his mother ‘ who had survived his 
father and was 72 years of age. He applied to the 
Defendant for a loan of £300, and in the result a deed, 
dated the 15th May 1899, was executed, which 
Plaintiff sought successfully to have set aside before 
Mr. Justice Farwell, This was the Defendant’s appeal 
from the judgment of that learned Judge. 

By the indenture sought to be set aside Plaintiff 
purported to assign to Defendant his whole rever- 
sionary interest, upon trust to pay a previous charge 
of £1,000, to retain for the Defendant’s absolute use, 
£1,000 with 10 per cent, interest thereon per annum 
commencing, from the date of Plaintiff’s mother’s 
death, to the date on which Defendant should receive 
the £1,000. The balance was to be paid to Plaintiff 
.'who Jor the whole of such transaction received 
£300 ‘from Defendant as part of the same arrangc- 
mejit. Defendant gave tp Plaintiff 9. letter agreeing 
to resell the £1,000. on receiving £600 from Plaintiff ; 
tinie ill that respect was to be of the essence of the 
contract. Mr. Justice Farwell had ordered the deed 
to be cancelled, on Plaintiff repaying to Defendant 
the £300 with 5 per cent, interest and as Plaintiff 
had offered to 'do that before action commenced he 
ordered Defendant to pay the costs of the action. 

The Court of Appeal supported that decision 
finding that besides the gross undervalue of the 
price given by the ’Defendant Ijiere had been 

unfair dealing” and so the case did not fall within 
sec. 2 of the above Act. 

Mr. Hughes^ Q, C., and Mr. Jessd in support 
of the Appeal. 

Mr. Marshall IlaLl^ y. (7., and Mr. Lawfaiice for 
the Plaintiff. • 

C.W. A. Appeal dismmed with costs. * 


CHANCERY DIVISION.— Ward v, Taylor {In 
rt Be Palbb). Before Mb. Justice Byrnb. 2Uh 
November 1900. 

Fixtm^es to freehold-^Tapestries. 

B’Eyncourt V, Gregory (L. R. 3 Eq. 382) noticed. 

. Norton v. Dashood (1896, 2 Ch. 497) followed. 

This was a dispute about certain tapestries which 
at the death of the late Madame De Falbe were- 
at the restdetiee whereof that lady had been tenant 
for ltle« There were 10 pieces of tapestry in dispute, 
seyeo in the drawmg^fOGm and the rest in the hall, 


The claimants were those interested in the said 
residence as part of the settled estates as represent* 
ing the freehold interesr, while owueiTship of the 
tapestries was also claimed by Madame De Falbe’s 
executors and leKiduary legatees. 

The learned Judge quoted the following passage 
from the late Lord Justice (liitty’s judgment in the 
first'Uarned ease : “In considering any question of 
fixtures the important circumstances to be regarded 
are, (1) “The mode of annexation of the article and 
the extent to which it is united to the freehold ; 
(2) “ Its nature and., constniction, ?>., whether it 
has been pnt up for a ieniporary purpose, or by way 
of permatiant improvement;" (3) “The effect its 
removal will have upon the freehold.” After an 
exRipiniition of the cA'idenee, the Court held, that 
those in the drawing-room had in effect been annexed 
to the Residence while those in the hall were not 
attached to the fabric of the house in such a way 
^as to constitute pcnnaneiit additions to the house. 

Mr. Levett^ Q, C., and Mr. Metimld for the free* 
holders. 

Mr. Rowihn^ Q. C., and Mr. Howard for Madame 
Do Falbe’s executor. 

Mr. Norton^ Q. C., and J/?‘. Wilkinson for her rcsi* 
duary legatees. 

/C. AY. A. 

, On the 7th February 1901 in 

THE COURT OF APPEAL --I/>rd Justices 
Rigby, Williams, and Sterling reversed Mr. Justice 
Byrne’s decision in the above case on the appeal of the 
representatives of Madame Do Faihe W'hioh appeal 
was limited to the drawin^-roorn tape.'^tries. In the 
course of the judgment Lord Justice Rigby said he 
bad great ditbimlty in following the decision of Lord 
Konylly in the above ease of LyKynconrt v. Gregory. 
The other case Norton v. Dashood was materially 
diflereiit from the present one. ’fhe Courts had 
of late relaxed invariably the rule gnid quid 
plantatur solo solo redit. These tapestries had 
been affixed to the freehold for the purpose of being 
enjoyed as chattels, fpid not for the improvement 
of the freehold. In the case of Norton v. Dashood 
the tapevStries had belonged to the house for genera- 
tions, they were so attached to the freehold as to be 
not removable. Here what was done was all that 
w^as really necessary for the enjoyment of the 
tapestries as chattels; that was a complete answer and 
the appeal would therefore succeed. 

C. AV. A.' • Appeal allowed, 


, QUEEN bench DIVISION.- Queen Anne 
Mansions, 'Limited *; Butlkr, Before Mu. Justice 
Wills. 3rd November 1900. * 

HoteUkeepe^' — Negligence— Suhsianiiat conswiem^ion 
— Bailee. ^ 

The substantial question in this action arose on 
the counter claiim made by the Defendant Butler, 
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for the loss of a tnink containing wearing apparel, 
ttc. Mr. BntliT was on jicconntunt and had to 
travel backwardn and forwards het\veci\ Ijondon and 
(difton for some months. Fie resided while in 
London at tli« J’l^intifr Company’s premises. By 
arrangement with the manager he nsrd to leave a 
box containing elotln’s, (to., at the Mansions while 
he was away. The m«nag«‘r agreed Unit he should 
do so on Ids giving norico to tlio hall']'Orter. On 
the last ocension he retnrned to the Mansions the 
box was inissinir. The value elaimod was .£‘18. 
Evidence was given by the hall p\>r(er, who swore 
that on the last occasion the Defendant Butler had 
not informed him of lowing left the liox, that the 
Defendant had told him that, he had told a page 
boy to take the box down “to the box roonmtfnd 
had given him a shilling. The page Imy denied 
this. The learned Judge gave credence* to tRe 
Defendant’s statement, found tliat there had Fieeji 
negligence on the jiart of the Idaintitl Comp«any,^ 
that they had taken eliargi' of the box for a valu- 
able consideration and weie liable. 

Mv. Atkin for the Blaintiffs, 

Mr, roivcU fur the Defendant. 

Jndtjmeni on covuicr chtini for Ih/endant. 
a w. A. 

4totcs of Cases. 

(The liiilicitiiiit (iiM'Htolie full.N H'pnOed hcn’iiftei.) 

CALCUTTA^IGH COURT. 

[TESTAMEWTAEV and intestate 
JURISDICTION.] 

Suit No. h ov D)0(). 

Stanley, J. ] Jn the goods of 

1901. y ]\lAinuitA Mon AN Bjsw’as, 

21, February. J deceased. 

Applicnilon to extend the time far fling Paper-hook — 
Sec, 553 of the Civil Placed ure. Code — Rule Pi (> of 

the Rules and Orders of the High Court. 

% 

In this case an appeal being No. .‘In of 1900 was 
filed on the loth of Docemher last, and the usual 
notice was issued by the Begistrar but not served 
on the Defendant. On the 14th instant an appli- 
cation was made before the llon’ble Mr. Justice 
Harington to extend the time for filing Paper-book 
which was to expire on the next day, but the matter 
was adjourned till to-day. The Appellant served the 
notice on the Respondent on the 20th ‘instant. 

An application was made by Mr. Avetoom in 
Chambers on behalf of the Appellant for extending 
the time fora further period of two months for filing 
his client’s Paper-hook, he having got an affidavit 
to the ciTect that owing to adverse cireiirnstanreR his 
client could not find money fon ])ayment of office 
copies of the voluminous evidence and papers to be 
printed herein, , 


Mr. Hyde on belialf of the Respondent argued 
that under sec. 553 of the Civil Procedure Code the 
process governing the issue and service of notice of 
apjical on the Respondent is the same that governs 
ilio.'O of summons and accordingly the Appellant 
not having complied with Rule 170 (Belcliarnbers’ 
Riih's and Di'dcrs, 2iid edition) by tsking out the 
notice from the Registrar’s otfice and delivering the 
same to the Shcritl’ for service within the 14 days 
iij»mtioiied in that Rule, the appeal should have been 
sinuk otr. lie also relied on Rule 11 of the 
Ajipcllate Side Rules (ibid). " * 

Mr. ArSfootn in reply said that the practice of the 
(\)urt had not heensiu'has had been made out by his 
learned friend and that whether Rule 176 should be 
read along with sec. 553 of the Code in the manner 
his friend has done is a debateable question. 

Held — That under the special circumstances of the 
case and the iipplicstion having been once enter- 
tained and adjourned a reasonable time (one mouth) 
.should be granted. 

Rahu Opoorha Coomar (rangufy for the Appellant. 

MtSKi's. JVatkins (5 Co. for the Respondent. 

K. K. D. • 

[TESTAMENTARY AND INTESTATE 
JURISDIOTION.J 

IJahinojon, j. I goods of Pearymoney 

l.I.Fol.nmry.'J Dasmee. deceased. 

Const! nction of Will — Authority to sell not neces- 
sarily an authority to inortqage — Leave under sec, W 
of the Piohate and Administration Act^ as amended 
hy Act VI of J8S9, 

The deceased who was a Hindu inhabitant of 
.Calcutta, goveTned by the Bengal School of Hindu 
Law, died some time in January 1890 having pub- 
lished his last Will and testament whereby he ap- 
pointed the applicant, Beni Madhub Pass, his sole 
executor and first shehait of the Thakurs witli all 
the powers thci’ein mentioned. Tlie material clauses 
of the AV]11 were : — 

“(r) Out of the rents and profits of my im- 
moveahte estate in the first place to pay the ground 
rcMit and other rates and taxes for and on account 
‘of my houses and premises No. 23, Wooma Churn 
Das’ Lane, A:c,, &C', and in the second place to meet 
the expenses of the deb sheha of my family Thakur 
Siee Sree Radhabulluvjee, &c., to whose service 
1 hereby entirely dedicate all my moveable and 
immoveable estates,” and {d) if in the opinion of my 
said executor by reason of Government acquiring 
my lands and premises or by reason of saving mj 
lands and premises from being deteriorated in value 
or by reason of improving the estate for the said 
deb skeba it seems advisable to him or to his successor 
Or successors as executor to carry or dispose of the 
whole or any portion of my estate and properties 
he or they are hereby authorised to do so, The sale- 
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proceeds will be invested in any way he or tlaey 
would think proper and the income or profits from 
such investment will be devoted towards the said 
del) 

Bfihv Penri Lnll Haidar applied in Chambers on 
behalf of the executor for grant of probate of the 
said Will and for leave under sec. 90 of the Probate 
and Administration Act, as amended under Act VI 
of 1887, to mortgage one of the properties belonging 
to the estate of the testator. It was submitted on 
behalf of ilie applicant that the testator by giving 
express *povver of ssle and direction for disposal of 
the sale-proceeds has impliedly restricted ‘the power 
to mortgage and that therefore it is necessary to 
come before the Court to obtain leave as aforesaid 
and that the general terms of the Will leads to the 
same conclusion, lie cited Kmiti Chandm 
2 mdhya v. Krhto Churn Acliarjee (3 C. W. N. 515) 
and an unreported case “In the gcxjds of Doon/a 
Mohun DaSy deceased (Sale, J.).” 

Probate of the Will granted and tlie executor was 
given leave to mortgage as pray(*d for. 

Messrs: Bannerjee (k Haidar for the Appjicant. 

K. K. D. 

[ORDINARY ORIGINAL CIVIL JURISDICTION.] 

Suit No. 312 or 1808. 

Stanley, J. ] Anno Dassee 

1901. ’ [ J. 

21, February, ) Pitambuu Putt. 

AHorueifs^ lien for CMfs — Caafs dup. fo an nffnynn/ 
bp n*pnuper — Chnno^ of attorney — Behhanthe) Buies 
and OiderSj Rule 792. 

This suit wt^s instituted by the Plaintiff in forma 
pauperis through Rabu Pepin Pebary Ponnerjee for 
recovery of certain si5r?'rf/<an articles fvrongfully taken 
from her by the Defendant and for other reliefs. 
That suit was dismigsed on the •17th day of De- 
cember 1900. The Plaintiff was now desirong of 
filing an appeal througli Babu Jyoti Prosad Ghosh. 

Babu Jyoti Prosad Ghosh applied in Chambers on 
summons ^for an order for change of attorney from 
Babu Pepin Pehary Ponnerjee and for delivery of 
the cause papers without payment of c(fsts upon 
the strength '^f Pule 792 of Mr. PelchamheiV UiHes 
and Orders (2nd edition). It was submitted tiiat th8 
said rule was very clear and the ^^ractice of tliis High 
Court founded thereon has been not to allow ^the 
costs of a pauper to his attorney on a change from 
him. 

Bahn Bepin Behary Bonner jee (centra) submitted 
that this being an action on trover and the hearing 
having lasted for several days, large amount of work 
had to be done and accordingly coats became heavy 
and if an order for change be made without payment of 
costs he would not be able to recoup himself in case the 
appeal is decided in the Plaintiff^s favour with costs. 
He farther submitted that the rule under considera- 
tion does not affect in any way the attorney’s lien for 


costs under which he holds the cause papers and 
consc(|uently a pauper’s case should not be distin- 
guished from tluit of an ordinary suitor and according- 
ly a ciiange in ling case ought to be made upon the 
usual terms. He rt'feried to an order made by 
Jenkins, J., on tbo 3id d>»y of Juno 1898 (in the 
unreported case No. 813 of Ilurty Dass Dass 

V. Kiiyanando Pass) by ^\bieb His Lordsliip held 
that the Older for change of altoiney of a pauper 
couhl only l»c made on the iismil lei ms, upon 
payment of costs. 

Held -’[hilt the application was not freo from 
(litliculty inasmuch as by Pule 791 no e.usts arc to be 
allowed to the patipcu* against the opposite party 
except by special older, and by Pule 792 no fees 
slmll be payable by a*])Miiper to his counsel or at- 
torney ; considering, hou'eV('r, that the Appellate 
Court rifight ludi'r costs to be paid to the pauper it 
)Voiild be narejisouabh; to allow a ebange in this 
case except on the usual tmus, that is, ujvm payment 
of all costs wbicli might have licen incurred by 
tlie attorney. 

Upon Palm J. 1*. (Jbosb persnimlly undot taking to 
pay such costs as might be awarded by tbo Appellate 
Court in ri'spect of the work ilml servieos rendered 
by the attorney on the record, if recuverod from the 
obiter side and on I’alm Ik Ik I’amnrrjee agreeing to 
aec(*pt such a.n lAsh-rlaking an immediate order for 
clianj;^! was made. 

/itfbu He pin lit It try Bonne) Jee, y\tlr)rn(‘v on record. 

litiha Jyot) Prosod Gloisli^ Attorney in the ajiplica- 
tion. 

K. K. D. 


[ORDINARY ORIGINAL CIVIL JURISDICTION.] 

, Suit No. ^23 of 1S!)9. 

Hauinoton, j. \ Hk.niiv Pikk.myiik and others 

1901. [ - 7> 

28, February. J Dkkf .Naiiajn SiNoii. 

Commereiol eases — General list fur administration^ 
prayer for — Confraefj suit on, 

I'his xvas a suit for reeovery of <*ert.afn sums of 
money against tbo firm of Tejuaraiu Singh (Vr Son 
on sieeouut of lireaehes of several eontr.iets entered 
into by the firm of Tejuarain Singh A' Sim for the 
purchase of gumiy bags of errlam ipialities iminu- 
faetuivd by the Plainlitr. Th-’ eoniracts upon which 
the suit was lircm'^lit wine eiiimid into l*y IVjrjarain 
Singh deceased prior (<> this doat.h (which took [dace 
on the 11th Jl.ay ISOS) in the none of the said 
Tj^jnarain Singh ife Sim which business wa.M carried 
on by him* for him'njf and his son the Defendant 
J)ee[i Narain Singh euu.'sli luting a joint Hindu 
mitakshara fam i ly. 

The [daint was tiUd against Deep Narain Singb 
after TejnaraiiPs*. death, praying (a) judgment for 
sums of niondy therein meirtioned, (b) that if neces- 
sary an account may be taken of the estate of 
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the sail tojnamui Ringh dmasod and the said oai^ 
admii^istodd under the decree of this Hon’We Court, 
if necessary the Ilffendant may be ordered 
to for the assets of the said deceased ^hioh 
came into his hatids aud to pay and make good 
* to the I^kintiifs out of’^his own moneys the value 
of any simh aij^ets as came into his hands and was 
disposed 1^ by him. The suit when filed was entered 
in the Oeneral List of Causes. 

* 3h\ Sowton for Mem'B. f^amUrton <L' Oo, applied 
in Chambers for an order that the suit may be 
transferred from the Ceneral ^List of Causes to the 
Cenoral List of Commercial (^auses and that Ihe costs 
of and incidental to this application he costs in the 
causS, on the ground that the^ claims in this sujt 
arise out of ordinavjl^mercantile ti'ansactions. • 

Mr, Ptiffh (contra) submitted that as tlic lilaintifls 
* asked for an adminiglration of tlie deceased’s estate 
the suit could noJ%e placed in the (rcncral fiist of 
Commercial (Janses. 

//e/^/ —That this is not a proper suit to be placed 
in the fUeneral Liaft of Comnioroial Causes and the 
application shoilld hS dismissed with costs. 

SmderBon% Co. for the Plaintiffs. 

Meirt^B. Pu^h S4Jo. f&r the Defendant. t 

K. K. 0. 

[CIVIL APPELLATE JURISDICTION,] 

ArruAL KROM On OMRS Noh. 2dl and 301 0?" 1900. 
Rampim, J. Musst. Jkjiu Dki.um and anr., 
Salk, J. Objector^, Appellants, 

1901. ' 

27, February.] Syed Atj Nawau, Hespondent. 

S\iccmionCeitif\mU Act (VJ f of 1SSU\ sec, 7 — 
Enquiry^ mtvre of— Act IX of decismiumkr 
— Legitimacy, Civil Procedme Code [Act XIV of 
188% Bcc. Wi— Practice. 

This was an appeal pieforred on 'the Ist of 
August 1900, against an order of A. (loodeve, Esq., 
District Judge of Zillah Tiilnol, dated the 28rh of 
July 1900, granting to one Syed Ali Nawah on 
behalf of Musst. Majimnnnessi llegnm a certificate 
under cl. (4) of sec. 7 of Act VII of 1889, for ihe 
collection of a debt due to tlic estate of tlie deceased 
Syed Mabomed Ali Klian There were three appli- 
cants (1) Syed Ali Nuwab the biotlier of the deceas- 
ed and the guardian of the alleged minor daughter, 
(2) Mufest. Jigii Eecfum another daughter of the 
deceased (3), Mnsst. Umatul l^lehdi the widow. 

Thelo\MT Court was of opinion that the third 
applicant was not a fit person to Vliom a ‘certificate 
should be giant <‘cl and that her interest was small; 
that Musst. Jigri Begum (who was the present 
Appellant) was a puulnmshia lady and as such 
was unable to manage her own affaits ?ind that she 
ww not a fit person to whom a certificate could be 
fronted. The lower Court granted ‘oettifioate to 


pToi.’ t. " V, 

' I 

Syed Ali Nawab th« Respondent in the nneetit 
appeal whom it found to be a respectable beH 
trustworthy man who wge also the guardian frf 
Majimunnessa the alleged minor daughter of tlm 
deceased. 

The present Appellant contended in the Court ' 
below that Miissti Majimunnessa was not the legs* 
timate daughter of the deceased. 

It was contended in appeal that the order of the 
learned Judge of the lower Court was bad because 
it had been passed without enquiry whatever and 
the following eases were cited, in support of the 
contention *that certain enqiiiiies must be made 
under the provisions of see. 7 of the Succession 
Certificate Act before a certificate could be granted ; 
Iiurri Ki ishna Panda v. Balahfmdra Panda (1. L. R. 

23 Cal. 431), Radha Rani Dassi v. Srindabun 
Chmdra Ihnk (I. L. H. 23 Cal. 320), Sivamma v, 
Subbamma (!• L. U. 17 Mad. 477), Dharmaya 
Sangapjia v. Sayana Malapa (I. L. R, 21 Bom. 63), 

It was also contended that tjie lower Court entirely 
neglected the provisions of the Code of Civil Pro- 
cedure and decided the case without enquiry and 
after perusal of documents not filed in the case or 
admitted in accordance with the provisions of sec. 

141, C. P. C. 

One of the documents upon what the lower Court 
relied was a decision in a case between the parties . 
under Act XIX of 1811. In that case the District 
Judge said as fallows: — Since Syed Mahomed Ali, < 
gave, and Syed Ali Nawabtook Majimunnessa Begum 
in marriage to the latter’s son as daughter of Syed 
Mahomed Ali Khan, I must assume that they knew 
what they were doing and that she is legitimate.” 

Held— That although the Distript Judge had not 
dealt with the documents in accordance with the 
po visions of sec. 141, yet although the decision 
under Act XIX of 1841 would not have the effect of 
res judicata still, it having been passed in the 
presence of the parties to the case, it was admissible 
in evidence liefore the Judge and on the strength of 
which he was justified in saying that Musst. Maji- 
munnessa appeared to have been recogtiked as the 
daughter of the deceased during his lifetime aud 
was rnarrfed as such to the son of Syed Ali Nawab. 

That the decision is a public document and could 
be proved by means of a certified copy. 

That the enquiry is to be a summary one and as 
the Judge had legal evidence before him on which 
he came to the conclusion at which he arrived, 
the proceedings cannot be set aside because they 
seem not to hive been of a very grptraoted or 
detailed nature. 

Sir Grifith Evant and Movivit Mahxmed Ttunf 
and Bahu Saroda Chum Mtttti- for the Appellants. 

Balm Umakali MoahtrjU and itv^ntd 

Uutlafa Khan for the Reepondent. _ 
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Epitorml Notes— 

Ooveruiumt of Botigal Nuti* 
Hoatlou . . . . cxTii 

NOTBB OF OAS£S. 

Calcutta High Court. 

(Civil An'RLMixl 
Bjecmutty Jogeuiuys Da^sl & 
uis. V. Oiriudra Natli Muo* 
korjee A ors. Suit /o) it* 
covers/ of rent-'LiabUily ur 
otheruUc of a purchaser of 
.property for lenl fallinf} due 
befoH the date of eov^rma- 
tion of mle—Joinl-liability 

REPORTS 


xffith *other ijardara—A^ito^c 
of tom qf merol 7 ) 40 »itior<, 
whether a rdease of off— 

Code of Civil Pioeedure, m. JiS 
tt S16— Bengal Tenancy Act, 

»», 17 tH' 88— Indian Contract 
Act, 8. hh .. exvid 

Rat Jatindra Natli Oluiudhuii 
& ors. V. Amrita Lul Bagchl 
a ors. Hindu Law—Adi^tion 
—Hindu widow, adoption by, 
of a second son upon the death 
of a son, whose estate she 
inherited as niothtr, vhethir 
dmsts hie of her istale oxix 

(See Index.) 


With the incrbabk of Plague in Calouita work 
is begiuning to suffer. Appiioatious to put of 
oases on account of iUness of the parties or their 
witnesses are being almost daily made. In one case 
a commission to examine a Hindu lady had to 
be put of as the neighbourhood of her residence 
was stated to be largely infected. We bear that 
ther$ has been a considerable falling of in the 
ndmber •of new suits in the High Court, but more 
S 9 in the Court of Small Causes. One redeeming 
feature however this year is that there is no panic. 


SoDcrnmcnt of Bengal ^Notification. 


We regret 'Ho announce that Mr. Justice Hill 
is, obliged to proceed home owing to ill health. It 
was a matter of wonder with us how he could go 
on with his work after the calamity which befel his 
family about the time the Court re-oj^ned. He 
was always at his' work, which was vSy heavy, 
being one of the Judges who hoafd the Original 
Side appeals, always paying the closest attention to 
the matters before him, never for a moment showing 
any sign of weariness or irritation. This heavy work 
has told upon his health. We wish him speedy 
recovery. , ^ 


The Calcuita Bar gave a FAKB^tELL dinner TOb 
Sir William Maepherson, last Thursday, 15th March. 
No other guest was in\itcd. The dkmer was largely 
attended and was in every way a great sticcess. The 
Advocate-General proposed the health of the guest 
of the evening in appropriate terms and the reply by 
the retiring Judge was much appreciated. When 
Sir Comer Peiheram sent Mr. Justice Maepherson to 
the Original Side, the Bar did not quite approve of 
the innovation, but after a few days’ experience of the 
Judge, opinion became unanimous in his favouf. Ab* 
ways patient cmd courteous, thoroughly conscientious 
in the diacha^ge of his duties, a perfect master of facts, 
and ev^ ready to do justice to the parties, he s^n 
became a favourite and everyone considered it a 
pleasure to appear before him. Daring his long 
service in this coontiy, for nearly 45 years, diuring 
sixteen of which he has been a Judge of the High 
Court, he made many friends and the Government 
has also shown its appreoiation of his oharacter and 
ability by eemferring upon him a Knighthood. We 
wish him all happiness and can assure him t&t we 
are giving expression to the feeling of the profession 
in doing so* 


Prbbidencv Maiubtrate’s Court. 

NOTlFICATlON-No. 1256J. ^ 

'4 The f)th March 1900. 

f 

The following revised riilos, which have been framed 
,by the* Chief Presidency Magistrate for the guidance 
of Benches of Magistrates in the town of Calcutta, 
under sec. 21 of Act V of 1898, and sanctioned by 
the Lieutenant-Governor, in supersession of all pre- 
vious rules are published for general information 

1. The Presidency Magistrates other than the 
Chief Presidency Magistrate or salaried Presidency 
Magistrate shall sit in the rotation arranged by the 
Chief Presidency Magistrate. 

2. The Presidency Magistrates other than the Chief 
Presidency Magistrate or salaried Presidency Magis- 
trate shall undertake only such business as is m^e 
over to them by the general or special order of the 
Chief Presidency Magistrate. 

3. The Presidency Magistrates other than the Chief 
Presidency Magistrate or salaried Presidency Miigis- 
trate shall ordinarily sit from noon to 5 p.m. on the 
days on which they have been invited to attend by 
the Chief Presidency Magistrate. 

4. A Bench of Presidency Magistrates shall ordi- 
narily bo composed of three Presidency Magistrates^ 
other than the Chief Presidency Magistrate or salaried 
Presidency Magistrate, sitting together; or of two 
so sitting when, in the opinion of the Chief PresL 
denoy Magistrate, this is necessary. 

* 5. A Iteich of PiesRidency Magistrates may, how- 
ever, be composed of the Chief Presidency Magis- 
trate or the salaried Presidency Magistrate and two 
Presidency Magistrates other than the Chief t^Fesi- 
dency Magistrate ^r salaried Preridepoy Magistrate, 
or of the Chief* Presideney Magiattate or the salaried 
Presidency Magistri^ and one Presidency Magistrate 
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other than the Chief Presidency Magistrate or salaried 
Presidency Magistrate. 

6. Should any Presidency Magistrate other than 
tiie Chief Presideiujy Magistrate or salaried Presi- 
dency Magistrate appointed to sit in llench be unable 
or fail to be present on the appointed day, the 
Cliief Presidency Magistrate may in bis discretion, 
at any tiuie before tlie actual sitting of the Court, 
reform or reconstitute such Bench in such manner as 
to him seems most convenient for the disposal of 
business. 

7. The Chief Presidency Magistrate and the salaried 

Presidency Magistrate sluill be ej-offieio in(3mbcrs (d 
BetJches ; the Chief Presidency Magistrate shall, if 
present, otliciate as Chairman of the Bench ; the 
salaried Presidermy Magistrate, if sitting, slmll, in 
the absence of the Clhief Prosidemiy Magistrate, 
olliciate as Chairman ; and in the absence of tjie 
Chief Presidency Magistrate and the salaried Presi- 
dency Magistrate, the ('hiof Presidency Magistrate 
shall nominate the Chairman. , 

H. Every member of a fjcnch sliall liave a voice in 
the d(3tcrmination of all points arising in cases before 
them and in the finding and sentence. Tn a Bench 
comjKJsed of throe momhers, the decision of the 
majority shall prevail ; and in a Bench composed of two 
memhors, the decision of the Chairman shall prevail. 

9. 9'hc Chairman shall ordinarily record the' evi- 
•dence and judgment in cases where a record of evi- 
dence and juilgment is necessary; hut such duty, 
may, with his consent, be performed hy any of his 
colleaguos, or the evidence and judgment may be 
taken down hy the Ilegistrar, or the (derk of the 
Court, at the dictation of the Chairman, 

10. A Boneli or a T*Vesideucy Magistrate sitting 
singly may hold one or more adjonrne*! sittings, 
should it lie necessary to do so for the disposal of 
business or part-heard cases, hut such adjouniments 
shall he, as far as possible, tU (fie in diem. 

11. Any part-heard case may he sent hack to the 

Chief l*residency Magistrate for disposal, should it, 
in tlie opinion of the Court, he thought to he a case 
which should he committed to the Sessions Court 
for trial. , 

12. Any case transferred to a Bench or to a Presi- 
dency Magistrate other tlian the Chief Presidency 
Alagistrate or salaried Presidency Magistrate sitting 
singly remaining unheanl at the close of the day 
may be either adjourned or, on necessity arising, may 
be sent back for disjwsal to the Chief Presklency 
Magistrate. 

13. No privste business shall he carried on in the 
< hambers set apart for the Presideijcy Magistrates 
oilier than the Chief Presidency Magistrate or 
salaried Presidency Magistrate,* and no outsider shall 
he admitted therein. It . will he the duty of the 
Presidency Magistrates* other than the Chief 
Presidency Magistrate or salaried Presidency Magis- 
trate to report to the (3nef Presidency Magistrate 
any mfraction of this rule which may' come t/O their 
knowledge. 


14. It shall be the duty of the Registrar to in- 
form the Chief Presidency Magistrate of any stress 
of business in the Courts. 

1.5, The Chief Presidency Magistrate may at any 
time delegate any or all powers conferred on him under 
these rules to the salaried Presidency Magistrate. 

^potes of Caseo. 

(Thr iniportiiiit nniw to be fully reported beroufbir.) 

CALCUTTA hIgH COURT. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Original Decree 


No. 300 OF 1898. 


Baneiuee, J. 
Stevens, J. 
1900. ■ 

2, March. 


Srekmutty Jog EM a ya Dahhi 
and others, Appellants, 

CnosnuA Nath Mukkimek and 
others, Kosporulents. 


Landlord and tenant Suit for recovery of rent — 
Liability or (^therwis^e of a pnrchamr of 2)roperty for 
rent falliih/ due f/^fore the date of eonjirumtion of mle — 
Privity of ('.ontract and of estate — Pevinmil liafrility - 
Joint-liahility with other ijanlars — Refeme of mine of 
neveml promimrx^ whether a relearn of all — Code of 
Civil ]*rocednre {Act XIV of 1S8’J\ seen. IS and JJIi — 
Bengal Tenancy Act (VJll of ISSA, H.C.)y necs, 17 
and 88— Indian Contract Act {IX of 1887), nec. 


This was an appeal, preferred on tlie nth of 
Septeinher 1898, against the decree of Bahu Prasanna 
Kumar Chose, Rai Baliadiir, Subordinate .liidge of 
Nuddia, dated the 30th of June 1898. 

This appeal arose out of a suit thought hy Cirindra 
Nath Mnkerjec and others, Plaintift's-Respondents, 
♦for arrears of rent due from 1296 to Poush 1299 on 


account of eight annas share of an ijara lease of 
certain estates and shares of estates held hy the 
Defendants, representatives of one of the original 
lessees, late Saroda Prasad Mnkerjec, under tlie 
pro forniit Defendant No. 7, Tarini, alias Shoyamoni 
Debi. The l*laintitts claimed to recover the rent in 


virtue of an Arpanndmdh, or deed of assignment, 
executed in his favour by the said Shoyamoni on the 
3Yfl Kartic 1297. It was alleged tlmt under the 
terms, of the ijam lease, the ijardars were bound to 
pay the (Tovernment revenue payable on account of 
thjB estates held in ijara, but by reason of the 
Defendants’ default, the Plaintiffs had to make two 
payments of revenue and they now sought to recover 
the amount 6f those payments also. I'he total 
amount claimed was Hs. 9,443-2-8 after deducting 
certain payments made by some of the Defendants 
and the amount wm sought to be recovered by sale 
cJ certain properties mortgaged by the ijtwa hahdiett ; 
mid Defendants Nos. 9 and 10 were made parties as 
purchasers of certain property which had l>cen hypo- 
thecRted by some of the lesseeN^ as security for the 


rent. 
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The Defcnrlaiit 7, Shoyamoni, died pending the 
suit. 

The I)efendant^ Nos. 1, 2, 3, 5, contended, inter alia^ 
that the Arpawuhnlh which was the l)asi8 of the Plain- 
tiffs’ claim was invalid and iucfiectual, and no claim 
could be foiindefl upon it and that the stiit was ba^l 
for misjoinder of causes of action. Defeivlant No. 6, 
Nistarini Dassi, contended that her deceiised husband 
being the auction-purchaser of only a portion of the 
{jara tenure from Poush 1298 she was not liable for 
the previous rents, that the suit as against her was 
not Qiaintainablo jointly with the remaining T)efen- 
djints. , 

The suit was dismissed by the Subordinate Ju<lge 
on the ground that the Arpanndnuih was a nu*rc 
power-of-attorney which did not authorise the. 
Plaintiff to maintain the suit. That decision wjis 
reversed by the High Court on appeal, the Arpnn- 
ndmih being held to be a deed of assignment and the 
case was remanded to the (Jourt below for trial on 
the merits. 

After tlie remand the only Defendants who con- 
tested the suit were tlio roprosontatives of Defendant 
No. C, who bad died in the meantime, ayd whose 
defence was to the etlect that her liusband haviiig 
purchased at an execution sal(3 coniirmed on th(‘ lOth 
December 1891, only two out of the several pro- 
perties covered by the Iccse, slie was not liable for 
the rent for any period before that date nor for the 
rent for any of the properti(3S other than those two. 
The Defendants Nos. 9 and 10, having plea(le<i non- 
liability on the ground of being bond. fhh> pnreluisers 
for value and on otlnn* grounds, the Plaintiffs aban- 
doned their claim against thorn. The Subordinate 
.fudge overruled the objections urged in the defence 
of Defendant No. 6, an<l decreed tluj suit against the 
principal Defendants. 

Against that decree the representatives of Defeii * 
dant No. 6 .logemaya Dassi, Padrnabati Djissi, 
and Illiahabhabini Dassi preferred tfiis appeal, and 
it was contended on their behalf, that the 

Court below .was wrung in bolding that the Appellants 
were liable for rent for any period before the Ibtb 
Decemlwjr 1891, whereas it ought to have held that 
they were not so liable, and that the suit wjis, not 
maintainable for misjoinder of parties and of causes 
of action ; neeowUy^ tliat the (’ourt was wrong ib 
holding that the Appellants were liable for the whole 
rent jointly with the other Defendants, whereas it 
ought to ha,ve held that they were liable only fo^ a 
share of the rent proportionate to their interest 
in the pi*opei ties leascvl ; and thirdly, that the Court 
below oiight to have held that the Plaintiffs having 
released Defendants 9 and 10, the holders of the 
property hypothecated as security for the rent, the 
Appellants were discharged from liability for rent 
exijept so far as rent was due for the portion of the 
ijara melml held by them. 

On l)ehalf of tlie Plaintiffs-Hespondents, it was con- 
tended Unit the Appellants’ predecessor in interest 
having purchased the property that was liable to pay 


rent, the purchase must be held to have been made 
subject to liability for the rent that was due, and 
that the other contentions of the PlaintiflFs-Appellant% 
were not st)im(i. 

— That neither by privity of contract 
nor by privity of estate could any liability attach 
to the Appellants for rent falling due before their 
interest in the ijarn melial accrued, that is, regard 
iMjing had to sec. 316 of the (-ode of Civil Procedure, 
before the sale at which their predecessor made his 
purchase was confirmed. 

Ranh Jk/utry Hamhpadhya v, Peary Mohun 
Mookerrr (1. L. R. 4 Cal 316) followed. 

Chdtinput Singh v. Girindra Chandra Roy (1. L. Ji, 
6 Cal. 389) and Maharanee Dtmya v. Jfarmdra hat 
Roy (I C. W. N. 458) explainal and distinguished. 

Tlrtit though the Ap|)ellants arc not ponsonally 
liable foo the rent that fell due before I’oush 1298, 
the portion of the Ijara mehal held by them lieiug 
liable for that rent, tiny are rightly joined as 
defendants in respect of the whole claim, rcganl 
being had to the provisions of sec. 28 of the Code of 
Civil Procerlure. 

That thougli the privity between tlie parties may 
b(‘ (Hie of estate only, it is in respect of the whole of 
the tenure thougli the transfer was of a part/, by 
reason of the indivisiliility of the tenure without tho 
laufllords’ consent. , 

ShihJJan Hanerjee v. Raman Dan Mookerjee (15 W. 
11. 360), //are v. Cator, ((Jowper 766), J/olford v. 
Ifatch (1 Douglas 182-188), and (Jurtiit v. SpUty 
(Ilingham, N. 756) distinguished. 

That the release of Defendants 9 and 10, some of 
several joint promiHoi*s, doeg not release the Appel- 
lants, other promisors from their liability. 

Ueera, /mI Samunt v. Syiid Ooxeer AH (21 W. U. 
*347) distinguished. 

/>>’. Rasih Ikhnrl Ghose and Rabn Shiha Prasanna 
RhatMcherjee for the Appellants. 

Rabm Ramnta Rnmar Rune, Jlarendra Nath 
Mukerjee, JIara J^ras^tul Chaiterjee and JIari (Jhurn 
Sarkhel for the Respondents. 

Appeal allowed in part ; decree hmliflcd, 

II. P. (\ 
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Rai Jatindiu Nath CuAuniium and 
another, Defendants, Appellants, 

* 

Amrita LaI/ Hauoiii and others 
. Plaintiffs, Resjiondents. 


Hindu Raw — Ad</ption -- Hindu widow, aiioptif/** 
of a mowl son upon (he death of a son, begotten 
or adopted, whose estate she inherited as mother^ 
whether dimsts her of her estate-^Remew of ike law 
on the. suhjeci^Pnwiple underlying such an act — 
Declaratory decide given on a case not nw/ie in the 
plaint and iwwdsiMeM with it, whether proper. 
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This was an appeal, preferred on the 6th of April 
1898, against the decree of the Second Subordinate 
Judge of Zillah 24*Pergunnahs, dated the 11th Janu- 
ary 1898. 

This appeal arose out of a suit brought by Amrita 
Lai Bagchi and others, Plaintiffs-liospondents, to 
recover possession of certain immoveable property 
known as Nune Bheri» which consisted of 915 bighas 
and odd land comprised in taluk Bhapa Manpur, on 
the allegation that it belonged to one Pran Kissen 
Bagchi, who died in 1852, leaving his widow, 
Lolxmgonioni Bebi, as bis sole heiress ; that upon 
the death of Lobongomoni op the 21st Magh 1302 
(corresponding to February 1896) the Plaintiffs, 
as the nearest agnates and heirs of Pran Kissen 
Bagchi, became entitled to the property as rever- 
sionary heirs; that Jatindraf Nath Ohaudhuri uiid 
Hareudra Nath Chaiidhuri, Defendants Nos. f and 
2, have been holding possession of the •same \v 
setting up a lease purporting to have been granted 
by Ijobongomoni Bebi on the 30th 8rabanl2G4^ 
and that the said lease was inoperative after the 
death of Lobongomoni Bebi, there having been 
no legal necessity for the granting of the same, and 
the Plaintiffs wore consequently entitled to posses- 
sion. A lady, named Sukhodanioni Behi, was made 
one of the Befcndaiits in the suit on the ground 
that she had been setting up a right to the property 
as the widow of one Kali N-ath Boy upon the 
false allegation that Kali Nath had hoen ado\)ted by 
Jjohongomoni under an autliority from fier husband. 

The defence of the JJefendants Nos. 1 and 2 was 
that the Plaintiffs were not entitled to recover 
[)ossessioii as the reversionary heirs <»f Pran Kissen 
Bagchi, as Lobongomoni« B(ibi, witli the authority of 
her husband, adopted Kali Nath Bagchi as her son 
and the estate of Pran Kissen Bagchi vested in Kali 
Nath, and upon Kali Nath’s death, was inhyrited 
by his heir Sukhodanioni, that the monrad lease 
under which the Befcndaiits held was a valid lease 
and binding on the reversionary beirs of Ib’an Kissen 
Bagchi and of Kali Nath as liaving been granted 
under legal necessity ; and that the claim of the 
Plaintiffs was barred by limitation. 

The Defendant No. 3, Siikhodamoui Bebi, filed two 
contradictory statements, in the earlier of which she 
supported tlie Befcndaiits Nos. 1 and 2, but in the 
later one she supported the Plaintiffs. The Subor- 
dinate Judge found that Pran Kissen Bagchi gave 
permission to his widow to adopt two sons in suc- 
cession ; that the widow Lobongomoni first adopted 
a boy, named Baikanto, and on ikiikanto's dying un- 
married, she adopted Kali Nath and Had him married 
to Sukhoda and that Kali Nfith died at the age of 
sixteen leaving his adoptive mother and his widoV 
him surviving. The Subordinate Judge further found 
that the lease of the Defendants Nos. 1 and 2 w^as 
not shewn to have been granted under legal necessity 


and upon these findings the Subordinate Judge 
dismissed the Plaintiffs’ suit for possession but gave 
them a declaratory decree, declaring that the lease 
to the Defendants Nos. 1 and 2 was granted without 
legal necessity and was not binding upon the 
reversionary heirs of Pran Kissen Bagchi and Kali 
Nath Bagchi. 

Against that decree the Defendants Nos. 1 and 2 
preferred this appeal and it was contended on their 
behalf that the Court below was wrong in granting 
the Plaintiffs a declaratory decree upon a case not 
made in the plaint and in fact inconsistent with the 
case made in it and that the Plaintiffs’' clain'i for 
a dcclanltory decree was barred by limitation under 
Art. 125 of the 2nd schedule of the Limitation Act. 

The Plaintiffs preferred a cross-appeal which svati 
‘abandoned at the hearing. Jt was contended, how- 
ever, on tlicir behalf that upon the facts found 
by tlio (vourt below', the estate left by Pran Kissen 
Bagchi bavkig passed to tlui first adopted son and 
on his death to his adoptive mother Lobongomoni 
Bebi by inheritance, tlic second adoption could not 
divest Lobongomoni of her rights, and as Kali Nath, 

• the second adopted son, died in the lifetime of 
Lobongomoni, t^ie estate remained in Lobongomoni 
and the Phiintifik as reversionary heirs after the 
death of Lobongomoni were rightly entitled to the 
declaration that was granted in their favour. 

Ueld — That a Hindu widow adopting a son nnder 
the authority of her deceased husband, upon the 
death of a son •begotten or adopted, whoso estate she 
inherited as mother, divests herself of that estate by 
the act of adoption in Favour of the son last adopted 
by her, and that the second adopted son takes the 
estate immediately upon his adoption. Hhnbanmoyi 
V. Bam Kishore Acharj (Jhowdhry (10 Moo. 1. A, 
279), Vellaum Venkata Krukna Kao v. Venkata 
, Kama Lokdmi (I. L. ll. 1 Mad. 174) followed. 

Janahai v. Hoy Cltand Kaludehaiid (1. L. B. 7 
Bom. 225), Kai^i Vinyahno^ Jagannath Slrnnkaraett 
v. lAikuhini Bai (1. L. K. 11 Bom. 381) cited and 
referred to. 

That the case upon which the declaration has been 
granted not only not being the case made in the 
plaint, but being one that was wholly inconsistent 
with"^ it', the declaration ought not to have been 
granted, hhan Chunder Singh v. Shama Charan 
' Bhutto and others (11 Moo. I. A. 7) referred to. 

Sir Griffith Evmis^ Dr. Rasfi Behari Ghose^ Bains 
Jaggut Chunder Banerjee^ Sharai Chunder Roy 
C'haudhur% Charu Chander Chose and Induhhnsan 
Majumdar for the Appellants. 

Dr. Asntosk Mooherjee^ Bahus Mahendra Fath 
Boy and Jogendro Nath Chatterjee for the Respond- 
ents. 

Appeal allowed ; suit dismissed. 

II. P. C. 
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The BAST NUMBEii OF THE Harvard Law Review 
COD tains many interesting notes of cases. In one 
case it was held that although testimony as to pre- 
vious wrongful acts of an accused person is generally 
inadmissible in evidence, yet it becomes admissible 
where the question is the intent with which the 
later acts are committed, aud where all tlie acts form 
part of a general scheme. 

ALTHOU<ai WE DO NOT RBUAllD IT ALWAYS SAKE* 
that a Judge should freely interfere with the dis- 
cretion of counsel while cross-examining witiiessc.s, 
still when the privilege is abused it seems but right 
that the Judge should also oxercis.e some control 
over cross-examinations assuming inordinate length. 
In the Goldm R, Mining Co. v. Buxton Mining Co. 
(97 Fed. lieport 414) it was held that examiij,^vt:on of 
witnesses must uot be protracted beyond reasonable 
limits even if the questions put be logically relevant.^ 
The admissibility of such evidence depends upOli the 
opinion of the trying Judge ; and if he is of opinion 
that a cleat inference can be drawn without gomg 
into such details as would confuse the jury and 
unnecessarily protract the case, he niay not allow 
questions on collateral issues to be put. 

The cask, Fakir Lai Gomami v. W. C. Bonn&rji 
find anothTy reported in this issue, is worthy of notice. 
If it had been held, as is suggested at the con- 
elusion of the judgment, that sec. 54(^) of the 
Bengal Teusmey Act had no application totheci^ 
oumatanoes of the c^e, we would have had no 


culty in accepting the law as laid down. It does 
not appear from the report that the tenants had 
asked the landlord to a 2 )point a convenient place. 
Oh the contrary it appears that they had for years 
paid rout at Burdwaii and only latterly they oilerod 
to pay at Calcutta and on being sued for arrears 
Nvith interest contenderl that Burdvvau was not a 
jconvenicnt j>lace. Under such circumstances it was 
(piite compotent for the Court to say that sec. 54(,w) 
had no application to the present case. And in that 
view the tenant’s offer to 2 )ay at Calcutta was not a 
suflicient tender ami lie was therefore liable to pay 
interest on the arrears in suit. But our difficulty 
in accepting tlie law as laid dowm arises in two ways ; 
F'rst, that the finding that Burdwan is not a 
convenient place Is not disturbed and still interest 
, is allo^’cd on rent in arrear. N(!xt, it is said broadly 
that even if sec. 54 were ap[)licablo to the case, the 
tenants would bo under a liability to pay rent at 
the residence of the landlord even if the latter had 
no village office or did not appoint a (!on von lent j)lacc. 
But surely, sec. 51 does uot contemplate that 
touauts from the remote corners of these i)roviuccs 
. are under any liability of taking or paying rent at 
Calcutta where many of their landlords reside. A 
tenant’s liability to pay in time seems to be strictly 
qualified by cl. (2) of sec. 54 and his liability to pay 
interest under sec*. 67 must also bo regarded as 
subject to the same (pialification. 


The MiLiTAUY sriHiT ok the phksent a(;k seems to 
have disturbed also the proverbial equanimity of the 
English judges. It must, however, be said to the 
credit of the professional journals that they have not 
allowed their enthusiasm to get the better of their 
sense of propriety and have uniformly deprecated 
the recent exhibitions on the Bench which have gone 
far to tarnisK its fair fame. The Law Journal 
says : — 

’It is regrettable that* certain Judgea should allow their 
paUiotic feelings to 6cli{>sc their judicial dignity. Mr. Justice 
Grantham interrupted a trial for attempted murder, at the 
T/iverpool Aaanses, to announce the relief of Kimberley, and 
treated the .gratifying nature of the intelligence aa a sufilcient 
reason for passing a, nominal sentence upon a prisemer in 
another case; while Sir Francis Jeune, in the course of an 
important trial in the Probate Court on Wednesday, informed 
the jury that he hdd received news of the relief of Ladysmith. 
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These anttouncemtiits were greeted by the jurymen in both 
Courts with loud applause, and it U recorded in the Press 
that * it was some minutes before the judicial business was 
proceeded with.’ Members of the Bench can easily rejoice in 
the triumphs of our ti’oops without creating these unseemly 
exhibitions in Courts of justice. It is certainly no part of 
their duty to spread the rumours that reach them concerning 
tlic progress of the war, while it is of the utmost importance 
tliat the attention of juries should not be diverted from the 
♦juestions which they have to decide. There has lately been 
a marked increase in the tendency of certain Judges to 
comment upon matters that lie outside the scope of their 
judicial duties. It is a tendency which threatens not only the 
dignity but also the authority of the Bench, for a Judge who 
concerns himself with questions far Removed from his official 
sphere is apl to impair the confidence of the public in his 
judgments on tho.se matters with which he has been appointed 
to deal, 

The Lav) Times similarly dknouncjeh the inx'i1)ent 
in which Mr. Justice Urantharn surpassed^ perhaps, 
all past record of judicial eccentricity. An account 
of it is (] noted by our contemporary from tijo West- 
minster Gazette : — ‘ 

That Mr. J ustice Grantham sliouM publicly announce in court 
the relief of Kimberley was in the nature of tlie inevitable, 
but he did far more than that at the Liverpool Assi/.es yesterday, 
when A. was charged with having caused the death of B., his 
brother-in-law. They (juarrelled over Spion Kop, and A. in 
a fit of anger struiik B. with a poker. As a I’esult B. died a 
week later. A. “expressed great contriti(»n ” (as weil he 
might) and pleaded guilty. Whereupou^Ir. Justice Grantlfam 
said: “TJie war was an all-absorbing topic, and as very 
satisfactory news had been received that day as to t*he relief « 
of Kimberley, lie thought justice would be met by giving the 
prisoner the benefit of the good tidings.” The prisoner was 
thereupon discharged unpunished. It is well indeed that 
Mr. dusticc Grantham is a Judge jiui (jeneru. We cannot, help 
wondering w'hethcr tlie Lord Chancellor would again be 
prepared to throw his ngh o\’er this remarkable verdict ' 

English 4lotcs. 

COURT OF APPFAL. — I’uhuan v, Secrktauy of 
State for India. Pefore Lords Justiok.s Smith, 
CoLLiNH and Homer. 21 tit February 1900. 

Pension. 

For the facts of this case, see .‘1 C. W. N., p. cxii. 
The decision ' of Mr, J ustice ,Bigham was supported 
by the Court of Appeal. It was held that Plaintiff 
had failed to show any contract by virtue of whicli 
he was entitled to a larger pension than he was in 
receipt of, or any document by which his action 
could receive any support. 

Plaintiff in person, 

Mr. Arthur Cohen, Q, C., and Sir John ]*(i(jet for 
the Secretary of State. 

C. W. A. 

(X)IjHT of APPEAL. — Attorney-Genehal 
n. The UuKuiTON and Hove Co-operative Association, 
Ld. Before the Master of the Rolls, Lords Justices 
WiixiAMs and Homer. 22nd January 1900. 

itinhway ■ -User, causing ohsh'Uction-^Alleged nuis- 
ance — InjuMtion. * 

KiNii n. Rushrli. (G East, p, 430) follotved. 


In this action the Attorney-General acting on the 
relation of a lodging-house proprietor of Lansdowne 
Street, West Brighton, had succeeded in securing an 
injunction from Mr. Justice Kekewioh prohibiting 
the Defendant Association from obstructing that 
street and the pavement by an unrea-sonable use 
thereof. The complaint was that the* Defendants so 
used their several vans daily from early morn to late 
in the evening as to obstruct that highway causing 
considerable annoyance and nuisance thereby. 

On the Defendants’ appeal the Court observed ,that 
the learned Judge had decided the case on the 
evidence fiefore him. It was proved that the Denfen- 
dants had blocked up a narrow street daily for some 
^listance in loading and unloading their several vans 
in the carrying on of a large business. This con- 
tinued throughout the day, in consequence of which 
persons had avoided the street ; that showed an 
unreasonable* obstruction, an appropriation of the 
highway. The obstruction being proved, primd facie 
this was a nuisance in law. As to what amounted 
to a reasonable user it was difficult to draw the line. 

' Tlic quesUon was, what was the consequence of the 
reasonable exerCise of their right conflicting with 
the right of the public and after referring to the 
judgment in the above-quoted case with approval 
and upon a consideration of the facts established by 
evidence, the Appeal Court held that Defendants* 
user of the street was unreasonable and dismissed 
the appeal witlf costs. 

3[r. Warmlngton, Q. C., and 3fr. lieddalf for tlie 
Appellants. 

Mr. 3facMo7'an, Q. C., and Mr. Parhyn for the 
Respondent was not heard. 

C. W. A. Appeal dismissed. 

' GUEEN’S BENCH DIVISION. -Shuckijur(jh 
V. Labou(;here. Before Justices Grantham and 
Channel. Ibth* January 1900. 

Pending cause- -Newspaper comment — Alleged con- 
tempt of Court. 

Truth, in an article headed “ Shylock in the 
Pillory” in its issue of 28th December 1899, referring 
to the ^)lerical and Medical Advance Bank of BristoJj 
said : “ The latter concern is run by one Edward 

* Shuckburgh who, as is indicated by the name he has 
chosen, devotes himself specially to fleecing the 
parsons and doctors ; though he does not restrict him- 
self to these classes 1 regard Shuckburgh as one of 
the most dangerous and unscrupulous members of 
his profession.’* 

And referring to a cross-examination of Shnek- 
biirgh in a case last week ” it went on to say that 
tlie writer (Labouchere) had for the past 9 years 
used strong language against him, had referred to 
him as “ a rapacious wolf ” and a ravening shark.” 

Shuckburgh was a money-lender, in fact he was 
himself the person who oai*ried on tjie busineas 
named as the Bank above atated. The case referred 
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to in Truth was one for trial at the Bristol Assizes 
wherein Shuokbnrgh was proceeding against one Roe 
for obtaining money from him under false pretences. 
Upon the evidence of Shuckburgh it was said that 
Roe had been committed for his trial. 

The matter now came before the Divisional Court 
on a motion on behalf of Shuckburgh for a writ of 
attachment against Mr. Labouchere, the editor of 
Truths for a rule nui^ for a writ of attachment, for 
contempt of Court in commenting on the said cause 
standing Jhen for trial. 

Tlie Court was of opinion that the article did 
not disclose anything which could prejudice the 
trial against the Defendant ; and although comment 
on ponding cases was to be deprecated and newspaper 
editors were warned against it, there was nothing in 
ihis case which rendered it desirable to grant the rule. 

Mr, Lewis Thoims for the Applicant. 

C. W. A. Application refused. 

Kith January IddO. 

Mr, Lewis Thomas^ on this date made an e.t parte 
application to the Court of Appeal by way of* 
appeal from the above-mentioned decision of J nsticcs 
<lrantham and Channoll on behalf of Mr. Shuckburgh 
and submitted that the article in (piestion could have 
been published with no other object than prejudicing 
the trial. 

i^oRi) .liJSTion: Smith (Loro Justkjrs Rigby and 
CotJjINs concurring) said you may have your rule. 

C. W. A. Apjdi cation granted. 

QUEEN’S RENC1I€)IVIS10N.~-Pauier7;. Snow. 
Before Justiobh Channkll and Bucknitj.. 29th 
January 1900. • 

Meaning of terms. • ^ 

Tlic charge, laid by the Respondent before tiu* 
■Stipendiary Magistrate of South Staffordshire, was 
that the Appellant, a hair-dresser, a tradesman of 
Wolverhampton, had, on Sunday, the 24th September 
last, shaved and cut the hair of certain persons at 
his shop which was kept open for the purpose. The 
information was laid under the provisions of Statute 
29, Car. II, c. 7. Sec. 1 prohibits any “ tnfdesman, 
artificer, workman or labourer or other person what- 
soever ” from exercising any wordly labour bysines^f 
or his ordinary calling on the Lord’s Day, the excep 
tioiis being works of necessity or charity. 

The Magistrate convicted him as a “ tradesman " 
<?xcrcising his “ calling ” or “ business ” for profit. 

The Divisional Court thought that the word 
“ tradesman ” was intended to mean as used in the 
above Act a person who carried on the business of 
buying and selling. “Artificer” meant somebody 
who made something. “Workman or labourer ” did 
not apply to the Appellant because they involved 
the idea of one who is employed by some one else. 
The English Act in contrast to the Scotch Act related 
4io certain specified persons the words “or other 


persons whatsoever ” were to be read ejusdem gemrU 
with the preceding words and a barber was not a 
person to whom the Act was intended to apply. 

The appeal would therefore be allowed. 

ilfr. Shearman for the Appellant. 

Mr. DickenSj Q. U., and Mr. Shakespeare for the 
Respondent. 

C. W. N, Appeal allowed. 

DIVORCE COURT. — Cooper King v. Cooper King, 
Before Mu. Justice Barnes. 11th January 1900, 

Restitution of conjugal rights — Evidence of validity 
of marriage at Ilonghmj. 

The Respondent was A. 1). C. to the (lovernor of 
Hongkong. At Hongkong the l*etitioner who 
had ^ been residing tliere with her parents met 
him, and they were married at the Registrar- 
Cencrarf? Offico at Hongkong on the 7th November 
1^97. There was a mutual uuderstandiug that tlie 
jnarriage should not be disclosed. They were both 
of age wlion the ceremony took place, and they had 
never cohabited. He afterwards wrote to say that 
since the marriage he had made up bis mind not 
to live with her and she was at liberty to make 
what arrangements she liked. 

This was an application on her part for a decree 
fo{ testitution of conjugal rights. 

The Respondent was an Englishman, an officer 
Jn this* country. 

Evidence having been given in support of the facts, 
the learned Judge doKirod to have proof of the law 
of Hongkong regarding the validity of the marriage 
and the adjudication of the matter stood over for 
an affidavit from Sir William Robinson who was at 
the date of the marriage the Covernor of the Colony 
, deposing that marriage in <juestion would there be 
considered a valid marriage. This step was taken 
on the suggestion of the l*etitioner’s counsel. 

Mr. Le Bas for the Retitiouer. 

V. W. A. Matter adjourned. 

DIVORCE COURT. —Andrew v. Andrew and 
Williams alias Johnson. Before Mit. Justiob 
Barnes. 23rd aud 29th January 1900. 

IJnsbaufl and wife —Divorce ■ Main tnonial Causes 
Act (JO and 17c., c. <SV>), sec. Jl— Conduct condu- 
cing to adultery — Discretionary power to grant divorce. 

The Potitiouer in tliis case, seeking a divorce from 
his wife, held a Commission in the Black Watch. Ho 
had married the Rospondeiit professionally known 
as Maude Richardson. The (iO-Respondent was the 
man Williams Vho was convicted of having stolen 
the Duchess of Si^therlknds’ jewels. The wife in 
fier turn charged tluilmsband with having deserted 
her and refused licr marital rights and so conducing 
to her adultery. 

The jury found that her adultery was prpved, and 
that the husband’s conduct had conduced to her 
adultery and life had wilfully aud without just cause 
separated himsplf from her in 1897-98. 
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Mr. Justice Barnes delivered a considered judg- 
ment as to whether on such hudiugs the petition 
should be dismissed or whether the Court should 
exercise the discretion under sec. 31 of the Matrimo- 
nial Causes Act, 1857. The judgment states that it 
was intended thereby emphatically to assert that a 
husband ceased to bo entitled to complain of his 
wife’s infidelity if by his own misconduct or neglect 
he had conduced to it. Ikiylu v. Baylh (L. R. 1 
P. and D. 395) was distinguished. Here, on the 
applicant the husband’s return from South Africa 
in 1897 he went to Pari^ until March 1898, 
and the wife’s request to return to her thereafter 
was not complied with. The adultery proved was 
committed later than that, therefore there was no 
reason for exercising his discretion in favour of ‘the 
husband. The petition would consequently be dis- 
missed with costs. • 

Mr. Inderwich^ Q. C., and Mr. Barnard for the 
Petitioner. 

Mr, Wallace^ Q. 6’., and Mr. Lym-h for the Ivcspon- 
dent. 

C. W. A. 1 V i ition di stnissed. 


4lotc6 of €a$cs. 

(Tliu ijiiportiuit inioh to Ui* fully rojKirted huicaftor.) * 

PRIVY^UNClL. 

Theiji LuKl)sHlI^s, on March 2nd, granted leave to 
appeal in the following cases 

From Oudh— Jehanuih Buksh Khan v. Mussamut 
KenaI; Bibi. 

Costs of this applicati()U to be costs in the cause. 

Mr. C. W. Arathoon for the Appellant, the Appli- 
cant. 

Mr. Mayne for the Respondent. 

From Bengal — Aghore Nath Cuattkiuee v. Damg 
BAR Das Barman. 

Mr, Branson for the Applicant. 

Lord Robertson, on March 2iid, delivered their 
Lordships’ judgment in the ease of Sahdar Jagjot 
Singh v. Rani Brij Nath Kunwar advising Her 
Majesty to dismiss the appeal with costs. 

Mr, C. W, AraiJmn for the Appellant. 

Mr, Branson for Respondent was not called upon. 

C. W. A. 

CALCUTTA HIGH COURT, 


[CRIMINAL REVISIONAL JURISDICTION.] 


Prinsep, J. 
Stanley, J. 
1900. 

21, March. 


In the matter of the Petition 
of Akbar Ali Khan 
and Hossbin 
Khan. 


Code 0 / Ci-inmial Procedure fic, V of 1898), 
m». W, 19a (1) and {3), C39 {f)~0rder of tramfer 


made by a Magistrate not empowered by law in that 
behalf., whethet* void merely on that ground — Order 
made erroneously and in good fdith. 

This was an application to set aside an order of 
the Deputy Magistrate of Hazaribagh, dated the 31st 
January 1900. 

The facts of the case are shortly these 

On the 24th of November 1899, Mr. WardeJones, 
Deputy Magistrate of Hazaribagh, drew up a pro- 
ceeding under sec. 145 of the Code of Criminal Pro- 
cedure calling upon Domi Lai, 1st party, and AVbar 
Ali Khaq and Hosseiii Khan, 2nd party, to appear 
before him and to put in written statements of their 
respective claims regarding the fact of their actuaT 
.possession to the binds in dispute. On the same day 
Mr. Wardc-Joncs passed the following order: “Diw 
up proceedings against both parties under sec. 145, 
Cr. P. Cod(‘. Iteferrcd to S. C. Dass.” Written state- 
ments wore* filed by both the parties and Babu 
Siiresh Chandra Dass, Deputy Magistrate, took evi- 
dence in the ease and on the 31st January 1900 
passed an order declaring the 1st party to bo in 
posscssiou of the subject-matter of dispute and 
forbidding all disturbance of such possession until 
evicted llicrefrom in duo course of law. 

The Petitioners Akbar Ali Khan and H ossein 
Khan made this aj)plioation, and it was argued on 
their behalf that the order should be set aside on the 
ground that it was made by a Magistrate who had 
no authority to try the case. It was said that the 
order under sec. 145 (i) was made by a Magistrate 
of the first class, not being a District Magistrate, 
or a Sub-Divisional MagistraHte, and he transferred 
the case to another Magistrate in the same locality, 
and it was contended that under the terms of 
sec. 192 (,?) this Magistrate, although he may be 
empowered to transfer cases, was so empowered 
only to transfer an enipiiry or trial relating to an 
accusation or charge of an offence. It was eon- 
tended that the i>roceedings taken under the trans- 
fer were null and void. 

Queen-Empress v. Chedda and others (I. Jj, R. 20 
All. 40) was referred to. 

The Court — 

held * — That under the provisions of sec. 192 
the transfer could only have been properly made 
'*by an officer, as described in clause (i) of sec. 192 
of the Code of Criminal Procedure. 

yiiat although the order of transfer w’as made by a 
Magistrate, not empowered by law iu that behalf, 
erroneously and iu good faith, under the terms of 
sec. 529 (/) the proceedings taken under the transfer 
were not invalid, merely on the ground of the 
Magistrate not being so empowered. 

Queen-Empress v. Chedda and others (1. L. R. 20 
All. 40) distinguished. 

Mr, P. L, Eoyy with Bahu Atulya Charan Bose^ 
for the Petitioners. 

H; P. C. Appdieatimh rejected. 
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REPORTS {See Index.) 

The I-JiGH Court will remain closed on aix’ount 
of Ked and |^;aster holidays from Monday the 1st • 
of April to Tuesday the 9Lh of April, both days 
inelusivje. • * 


The Society ok Compauatiyjs Lecislation is 
doing signal service in advancing our knowledge of 
crime and criminals both by publishing val liable 
notes in its journal and also getting siich an 
eminetA lawyer as Mr, Crackanthorpe, K. C., tfi 
read a paper on the subject of Comparative Crime 
and Puj^s^ipiient at its animal meeting. The resume 
of his lecture, we publish in another column. , 

We are glad to kind it announced in the 
newspaper press that Mr. B. L. Ciipta and not Mr. 
Staley is to otiiciate in the Iligli Court Bench 
during the absence of Mr. Justice Prinsep.ou 
furlough. The office of the LegaUKemembrancer 
to the Govermnenfc of Bengal is a very responsible 
one, and we feel sure that Mr. Staley will fill it with 
great credit 


Wk auk not alarmed at the sight op the 
voluminous rcpoid of crimes coiiimittM in these 
provinces during 181)9-1000, for in reality it shews 
a downward temlency, specially taking into (rud 
bideration the last three years’ figures. It is curious 
• that this deeliiie is represented by a stividy decrease 
of nilio to ten llioiisaml eases in eaeli of these years. 
As* for pi^nioiis years it is dillienlfc to arrive at any 
ii eiMieliisioii as tlH‘ nioile of eoDj])utation is made to vary 
fiAm lime to time. Hut (aking tlie average annual 
A.‘tnin of crimes of all kinds at 300,000 and the 
population at 7o,000,000 wo get four olFences in 
, the year in a commmutv of 1,000. Then, when wc 
liave regard to lh(' fact tliat such oficnces are more 
collective than indh’idnal in I heir clmnmter, and 
relate mostly to possession of diluviated land or to 
the .yfathering of crops in such disputed lands, we 
feef no hesitation jn saying that people of those 
provineps arc as law-abiding as any in the world. 
The Government ought not to make much of tho 
number of •[laddyMMitling cases arising out of dis* 
puteii possession of land but would do better if it 
occupied itself to the rojiression of robbery and 
-other violent ofieiiccs agaim^t person and property 
which, it is alleged, are being committed by per- 
sons from beyond the Norih- Western frontier. 

t 

We have okten pointed out in these columns 
that ideas as rega.rd the objects of the criminal 
law have undergone a fundamental change in the 
course of the last century. Criminal law is no 
longer regarded as meant for hunting down criminals 
but merely as a moaws to keep them in check 
with a view to mend and not end them. We have 
not nnfreipicnlly congratulated ourselves on the low 
list of cases in the Calcutta Court of Sessions but 
we wisli wo could do the same as regards the 
sentences sometimes passed on the ground of previous 
convictions for petty thefts. Transportation for life, 
the sentence passed in one such case, and four years’ 
hard labour rejieved by thirty stripes and a further 
term of soliiary confinement in another for the theft 
of. Its. 2-8 on the ground of previous convictions, 
wore sentences whiclf'inade a juryman come out of 
Court and enquire of tlio first robed gentleman he 
met, if there was no appeal against such sentences, 
fSince both public opinion and the opinion of the 
judges vary grijatly in the matter of sentences and 
personal equations play a great part either in the 
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direction of severity or leniency, we are sure that 
the report of an international commission on the 
lines pro|)osed by Mr. Crackanthorpe will throw 
considerable lij^ht on the subject and may eventually 
go to eliminate personal factors. 

CRIME AND PUNISHMENT FROM THE COMPARATIVE 
POINT OF VIEW. 

The Lord Chief Justice pre.si<le(l over the annual meeting 
of the Society r*f Comparative Legislation he.d in the Old 
Hall. Lincoln’s Inn, on M^dnesday aftenio(»n. 

Mr. Craokuutlntrpe, K.C., read a paper on ‘(hime^ and 
Punishment from the Co i parative Point of View,’ in which 
after referring to Dr, Anderson’^ recent article which de- 
scribee our system of punishment as ‘ absurd and mischievous, 
neither science nor common-sense being allowed a hearing,’ 
he observed that, though this statement might be exaggerated, 
it was well to have our comfortable optimism di.-.turbed if 
our methods were to be irnproviJds Modern penal la\S' he 
defined as ‘ a weajmn of social defence tempered by justice, to 
the individual.’ Sir James Stephen and Hecenria J\ad sho-.vn 
that crime was in hnnner times viewed objectively only, and 
without regard to the offender’s character On this prin- 
ciple the French code of IblO treated the criminal as an 
abstraction, and the legal limits of punishment for .specifierf 
crimes were laid down with mathematical precision. The 
rigour of the code was, however, nuHbf’ed by the admission 
of ‘extenuating circutnstaneps.’ The Helgian code of 1867 
discarded the theories of Beccaria and accefited those of 
Pellegrino RoH.si, who laid great stress on the reclamation 
of the criminal. The new .school of eriruinologists tre.ited 
the criminal as the complex produet of inherited propei^sities 
and the atmosphere in which ho had been brought nj>. Ots 
advocates were—i II Fran«‘e, MM, TariK^ and Lecassagne ; in 
Belgium, M. Prinx . in Russia, M. Fornitzki. In Italy the 
subjectivity of the criminal had been pusheil to its extreme 
by Lombroso and Darofalo, the former laying principal Htrps.s 
on physiological peculiarities, the latter on the influence of the 
social factors ot life In Germany the connection between 
crime and its causes formed a separate department of study 
under the name of die KrijndnalpoJitU', of whieh Professor 
Franz von Lizt, of the University of Berlin, was a powerful 
exponent. The first State reformatory for youthful offenders 
originated in the United States in 1825. Another attempt 
was made at the French agrieultural colony of Mettray, 
founded in 1829 by M Ue Metz and the Vicomte de Courteil- 
les, of which a special feature was the imison paternrUc, where 
sons of well-to-do parents who had pr(»ve<l uumanago- 
able at home and wore between the ages of .'iixte.en and 
twenty-one could, by virtue of a provision of the French 
Civil Code, be sent to undergo for a period of six 
months a course of curative moral treatment and instruc- 
tiou at their parent’s expense. Again the jirinciple of our 
First Offenders Act, 1887, was fit at, resorted to in MaRHachu 
setts, where the juvenile, after being convicted and admonish- 
ed, was placed in charge of a probation officer, whose duty 
it was to watch over his conduct, and if it were iin-satisfactory 
to report to the Court, In France the hi lierrmjrr of 1891 
had been borrowed from our Act of 1887 ; but under the 
French law a defined sentence was pronounced, so that the 
first offender knew precisely wliat his punishment would he 
if he got into trouble again. Dealing next with the pi-o- 
fessioual criminal, Mr. Crackanthorpe stated that every 
European code, except the Spanish, treated the rcridivlstc 
more severely than the first offender, the Frencl^ l»w on 
this subject being more elaborate ^han the German, and 
the Italian more elaborate than the French Among our own 
judges there were wide differences of opinion and practice. 
Ihe quoHti«>n might well be threshed out by means of an 
iniernatmnal cougi ess, with h(.pe .)f alike fruitful result as 
w ^^I'fri'uational Penitentiary Congresses which 

been held m most of the capitals of Burppe. The first 


of these was held in London in 1872, and as a consequence 
of these congresses improvements liad been made in almost 
every country in Eurr)pe. It was for this reason he had 
prupowed M.t the Congress of Comparative Legislation held in 
Paris last autumn that an internatitmal commission should 
be appointed for the purposes explained iu a letter in the 
Times of August 17 last. This commission would possess 
one iu)vel feature of supreme importance, in that it would 
bring an expert on prison discipline into c ose personal contact 
with expeits on the theories of sentencing. Tliese tw'o 
subjects had been too long kept apart. Judges should not 
only ponder carefully over their sentences, but should also 
know piecisely the nature of the punishment inflicted. He 
agiee<l with l)r. Anderson and with Mr. Justice Wills, in 
his letter lecently published in the Times/ i\mt the uniform 
severity of penal servitude was a serious obstacle to the 
elimination’ of professional criminals, and that our existing 
methods of punishment were too monotonous and inelastic. 
The new commission might make some valuable suggestions 
,i>n this head, and he (or his .«u(^cessor) might at no distant 
date bo able to present to the society a body of carefully 
sifted opinion, capable of being translated int(> rules for 
practical guidance.— 7Vic hiw JmrmL 


CRIMINAL CASES OF 1900. 

III.— Evidence and Oaths Acts. 

A conspiracy within the terms of sec. 10 con- 
templates' more than a joint action of two or more 
to commit an offence : — iVoym</m6a/a v. Empressy 
4 C. W. N. 5^b\ 

Statements to a police-officer recorded as under 
sec. 161 by a person against whom there was 
evidence iu the hands of the Police on which he was 
bound to arrest are inadmissible under sec. 25 : — 
Queen- Empress v. Jadah Eass^ 4 C. W. N, 129 ; 
27 Cal. 295. The words “ take into consideration ” 
in sec. 30 do not mean that the confession referred, 
to is to have the force of sworn evidence : — Qiieen- 
Empress v. Nirmal Das^ 22 All. 445. If a co- 
accused pleads guilty, he may be immediately con- 
victed and sentenced, and his trial is then over. 
A confession by such person is not admissible under 
sec. 30, but be pught to be taken from the dock and 
examined as a witness : — Queen-Empress v. Chinna^ 
23 Mad. 151. If the plea is not accepted by the 
Court, and it nevertheless proceeds to try him, his 
confession is admissible : — Queen-Emp'ess v. Chinna, 
following Conjinmtion case noted in Empress v. 
/*a/«5'i,’19 Bom. 195. If after the plea, which the 
epurt has accepted, he is still kept in tha dock 
funconvicted, his confession is inadmissible : — Emp'ess 
V. Lnkshmnyya^ 22 Mad. 491 : — Empress v. Pahuju 

Sec. 41 provides that the finding of a Civil Court 
is Conclusive, and it is not open to a Criminal Court 
to find that the Will was a forgery. The finding of 
a Criminal Court is not binding on a Civil Court : — 
Manganali v. Empress^ 4 C. W. N. clxxvi. 

The character of the accused not being a fact in issue 
in an offence under sec. 401, I. P. C., evidence of bad 
character or reputation is inadmissible : — ManJeuri 
Passi V. Queen- ]^np7'ess^ 27 Cal. 839. 

The Judge misdirects the jury when he tells them 
that under seq. 103 the onus is on the accused 
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to shctw that the deed is genuine : — Sadhu Sheik v. 
Einprea^ 4 C. W. 576, following Empress v, 
Dhunno Kazi^ 8 Cal 121. 

A bare finding of stolen property in the house 
of a joint Hindu family is not, under sec. 114, 
evidence of possession on the part of each of its mem- 
bers : — Queen-Eynpress v. Nirmal Das^ 22 All. 445. 

Mere presence of a person on the occasion of giving 
a bribe, and his omission to promptly inform Uie 
authorities, do not constitute him an accomplice ; 
unless he 'has co-operated or was instrumental in 
the payment : — Quem-Empress v. Deodhar Sinffh, 27 
Cal. 144. Seeou the point, ^ W. R. 55 : H Bom, 
115, 3S1 : 17 Cal 64^ : 21 Cal. 328 : 2 C. W. R. 
55, 672 : 23 Cal 361, 

The rule as* to the necessity of corroboration of 
an accomplice is also laid down in the case. In 
21 Cal 328 an informer was held noyt to be an 
accomplice, but his testimony nevertheless required 
corroboration. So also in 23 Cal 86, certain persons 
were held to be.no better than accomplices. 

Sec. 167 applies to the High Court exercising 
powers under cl. 26 of the Letters Pat^jiit r— Empress 
V. McGuire, 4 C. W. N. 433 ; R v. Navroji, 9 Bpni. 
H. C. R. 358 ; R. v. llurribole, 1 Cal. 207 ; Empress 
V. Pitamber, 2 Bom. 61 ; Queen-Empress v. O'Hara, 
17 Cal 642. 

A person who is immediately after an accpiittal 
examined to enable the Magistrate io act under 
sec.' 190 (c), Cr. P. C., against other persons is not 
a witness under sec. 5 of the Oaths Act, and no 
oath can be administered to him : — Ilari Charan v. 
Queen-Empress, 4 C. W. N. 249 ; 27 Cal 455. 

K 11. Monnier. 

(To be continued). 


English 

COURT OF APPEAL.— Sun Insurance Company, 
Limited anu others v, Caru. Before the Lord 
Chancellor, the Master of the Rolls, and Lord 
Justice Collins. Ist November 1900. 

Comnmxial Court — Transfer of cause — Rlgh^ of 
appeal, sec, 19, Judicature Act, 1873 — Question of^ 
International Law, 

Barry v. Peruvian Corporation, (1896, 1 (f. B. 
208) approved of. 

This was one of the actions arising out of the 
seizure of arms in the Persian Gulf in January 
1898 by the Defendant Commander Carr of H. M. S. 
Lapwing, The Defendant had sought to justify the 
seiz ire under a proclamation of the Sultan of Muscat. 
The cause of Francis Times ^ Co. against him is 
still pending on appeal, on his part, to the House 
of Lords. The Plaintiffs in this aeffon bad failed 
in the action brought against them by Francis 
Times db Co. under a policy of Marine Assurance. 
In that action Francis Times k Co. had succeeded in 
eoovering judgment for a total loss owing to the 


confiscation of other portions of the arms by Com- 
mander Carr/ 

The action now brought was in consequence of the 
Plaintiffs, the Sun Insurance Company, failing in 
that action. They bow sought to make the Defend- 
ant Carr liwlile to them for the amount so paid 
by them to Francis Times h Co, On their applica- 
tion Mr. Justice Mathew ordered the action to be 
transferred to the Commercial Court for adjudication. 

On the arguments before the Court of Appeal, 
the appeal having been preferred on behalf of the 
Defendant, it was held, ‘following the above quoted 
decision, that an appeal did lie and that the dispute 
between the parties raised serious questions of intor- 
• natictfial law ; therefore the transfer was not properly 
made. • 

Tlie Attto'ney-General and Mr. AcUand for the 
Commander. 

Mr. Joseph Walton, Q. C., and Mr. Ilollams for 
tlflB Plaintiff Company. 

Appeal allowed, 

. C. W. A. 


COURT OF APPEAL.— The London General 
Omnibus Company v, Lovell. Before the Lord 
C mip^ Justice and Justices Rigby and Williams. 
19th November 190(>. 

• Judge* viewinq the thing in dispute and •using im* 
pression derived in place of evidence. 

This was an action by the Company to restrain the 
Defendant Lovell from running an omnibus so 
painted and lettered as to . closely resemble the 
Plaintift’^s omnibuses running ever the same course. 
No evidence was brought forward to prove that any 
one was deceived or misled by such resemblance 
into using tlie Defendant’s vehicle as that of Plaintiff. 
Mr Justice Farwell had by consent of parties 
viewed the omnibus and had come to the conclusion 
that the Defendant’s omnibua had been so got up 
as to deceive the public using the cars and there- 
fore granted to Plaintiff the injunction they sought. 

On Defendant’s appeal, Mie Court of Appeal reversed 
that order. It was quite true that the J udge had 
])Ower to inspect the thing concerning which the 
•question waS debated before liim (Order 50, Rule 4) 
but a Judge had no right to place his impression 
derived from a view in the place of evidence. There 
may be cases of such common knowledge, so well 
known to the tribnnjil as no evidence would be 
necessary. The present case was not of that charac- 
ter, some evidence was necessary to justify the 
Coftrt in coiping to tjJiG conclusion beyond the mere 
view. 

Mr, Davis, Q. C., and Mr. Boome for the 
Defendant. 

Mr. Hughes, Q, f., and Mi\ Wilkinson for the 
Company. « • 

, Appeal allotved» 

C. W. A. 


143 



cxiiv 


THE CALCUTtA WEEKLY NOTES. 


[VoL, V. 


COURT OF APPEAL. —Monti v, Barneb. Before 
THE Master of the Rolls, Lords Justices Collins, 
and Stirlincj. 27th November 1900. 

Furniture pamng to mortgagee as fistuves. 

The claim was to recover ccrtam fitments, fixtnrcs, 
and effects or their value £287 and damages for 
their detention. Tlie question arose between the 
mortgagor and mortgagee as to who was entitled to 
those articles in the mortgaged premise's. 

The Plaintiff purchased the mortgagor's equity of 
redemption in July 1893. .The Defendant took a 
transfer of the original mortgagee’s security in 
August 1890. In March- 189S tiie Defendant be- 
came owner in fee of the premises by foreclosure of 
mortgage. ‘ ^ • 

Between the date of mortgage and its transfer to 
Defendant, the original mortgagor luid (*us(’(l enu- 
sidcrable decorative improvements to be marie to the 
house. The suhjectonatters of the prc.sent litigatiryi 
were at that time arided to the house. The nu)st 
important item in dispute was called a “titment” 
it was the necessary and usual dressing-room fuini-* 
ture and a mirror in the drawing-room. The dress- 
ing-room articles* were speeially made for the room, 
they were in several parts fastened together witli 
nails and screws. Tlio whole of tliem were fastened 
on to tlie walls of tlio rooms by^liattens, tliese again 
were nailedon to the walls and the titment "'screwed 
on to them. The hacks of tlie frirniture wore made 
up of the walls they were attached to ; they had no 
backs of their own. The mirror was similarly fixed 
in, and covered up a large window. The Defendant 
counter-claimed for certain dog grates .wliicli were 
put in by the original mortgagor in tlio place of 
and as substitutes for the grates that were there 
fixed in when he became owner. iMr. Justice Jbgham 
bad by consent of parties sent in an expert to the 
premises to examine and report to him how these 
articles were fixed to the walls. Fpoii consideration 
of such report the learned Judge had held that the 
articles formed part of the premises and as such 
passed to the mortgagee, kicliicling the dog grates 
which stood in the place of the old fixed grates and 
so decided for Defendant. 

On this appeal of the I’laintiff such decision was 
upheld. The Court came to tlie conclusion that 
there was evidence on which Mr. Justice Bigliam 
could properly come to the conclusion lie had arrived 
at. As regards the dog grates, in accepting the 
decision of the learned Judgo,*ihey«rofer to 
V. Hodgson (I. L. R. 7 0. P., see p. 33 f). 

Mr, J[, Itied^ Q, C., and Canni in support 
>f the Appeal. 

Mr. linfus hsacs and Mr. McCarthy were not 
called on for the Respondent. 

r, . Appeal dmdsscd ivith costs. 

t , A. « ^ 


COURT OF APPEAL,— Rbrce v. Howard. Be- 
fore THE Master of the RolLb, Lords JifsTioBS 
Collins and Romer. Cth March 1901. 

Contract — Inadei/uafe award of damages hy jury — 
Jlmwh of warranty — Neil) trial. 

In this ease, Plaintiff who sought a new trial had 
bought a horse for £140 from the Defendant who 
had given a warranty that the horse was fit to go in 
single harness and a (piiet animal. 

3’hc action was for recovery of the amount paid 
for the horse and expenses incurred, as* the horse 
had tun’ied out not fit for the purpose for which it 
was bought. Tlic jury found that the warranty had 
been broken and gave £5 damages as a compromise 
* verdict. 

kor the Defendant against the giving of a new 
trial, it was contended that the jury had avery 
item heforo them and it was for them to decide on 
the amount of damages. 

The M.astkk of the Rolls.— “If T buy ahorse 
for my wife to drive in, .and the animal turns 
out no good for tliat very purpose that I bought 
him for,* is not tliat the basis of the measure of 
damages T am entitled to, and not merely for the 
breach of warranty tliat the horse was quiet in 
single liarness.” 

There was no reasonable ground on which tliD 
verdict of the jury could lie siipptu’tod, the jury had 
not been properly directed. The Plaintitr must be 
allowed a new trial. 

Mr. Marshall Jhdf K. C., and Mr. Q. E. Jones 
for the I’laintiff. 

Mr. Witt, K. C., and »SV?’ John Paget for tlie Horse- 
dealer. 

Application granted, 

' C. AV. A. ’ 


4!totCi5 of (EilBCB. 

(Tho inipoi-tint ones to fullj reported hereafter.) 

PRIVY COUNCIL. 

Aim’eal from the Court of the Judicial 
Commissioner of Oudh. 


Lal JuGDisH Bahadur, Plaintiff, 
Appellant, 

V. 

Lal Sftpo PajitaR Singh, Defend- 
ant, Respondent. 


Lord Hoiiijouse. 

Loud' Davrv. 

Lord IjIndley, 

SlR R. Couch. 

1901. 

15, February. 

Hind a Jjaiv — Inheritance — Impartible estate--- 

Younger son hy first tvife — Elder son by later wife. 

Both Courts, that of the District Judge of Rai 
Bareli and the judicial Commissioners of Oudh, had 
dismissed Plaintiff’s suit with .costs. Hence this 
appeal to His Majesty in Council. 

The suit was brought to recover possession of the 
entire Pawansi estate situated in the Partabghur, 
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Dis’tricfc of Oudh. By the ruling of the Judicial 
Committee in llani Junki Koer’s crtse, it wa« decided 
(see L. Iv. u 1, A., p. *1) that the estate created hy 
saimd had vested in 'riiakiiraui Kohlas Kmiwar, 
the widow of Maiipal Sin,Lih, and on death of Kohlas 
K nil war to have dehconded to her daughter llani 
Jauki Kunwar under cl. xi, see. 2’J, Act 1 of 18(50. 
Kohlas Kocr's naiue was entered in lists I and 11 
rnentioncal in sec. 8 of that Statute. 

Kani Janki Kunwar died oliildless in TVeemher 
1888, and the claimants to the estate \\ere the present 
Appellant’s great-grandfather Sithi Baksh who w.as 
the Pkintitr ‘in the suit out of which tlii.s appeal 
has arisen -and his elder brothor the llcsponclent 
Shaidtar Baksh was tlie Defendant. ^ 

The Plain titr and the Defendant were the sons of 
one Uaghiinath who wms a distant cousin of Mahjial 
Singh, the father of llani Janki Kunwar. Sit la 
Baksh was born of the lirst wife of » Ilauhnnath, 
while the Uespondent, though born first, was horn of 
the junior wife of Kagliunath. 

The Jlevenne aiitliorities having reeogni/cd the 
claim of the Itespondent, the firstborn son, tlie* 
Appellant’s great-grandfather Sill{» liaksh had to 
establish his title which lie sought to do hy his 
present suit. 

. Upon the question which ‘son should succeed 
according to Hindu law the J^ulicial Clonnnissioncr 
referred to the judgment of the Judicial (kmnnittec 
in Ptddd Jiamapjta JVayavivarv v. IhtfKjnrl 
Kayanimru (L. 11. 8 J. A., p. 1). In that case the 
same question which is now being considered way 
brought before the Lords of the Judicial (’ommittee, 
who, referring to Verse of Chap. 9 of Mann, gave 
their opinion, that if the text of Mann were read 
without^Jic admittedly interpolated words “hut of 
a lower class,” V erses 1-^2, 12.‘5 and •121 would uTw 
doubbedly give some KU[)[)ort to the contention that 
the younger son of tiu; lirst marrieit wife was to ho 
preferred to his elder brother, born of a later 
married wi.fe. The interpolation having been then 
believed to be the work of so distinguished a 
commentator as Kalluka l^Jiatta, the l.ords of the 
Judicial Oommittco were of opinion that it could not 
be disregarded, but that effect must be givfeu to it; 
and they held that it limited the cflect of Verses 1^2, 
123 and 124 to the case of the later marri^;d wiftf 
being of a lower class, and that* between sons of 
wives of thp same class, . no preference was to^be 
given to the son of the earlier married w-ife hy 
reason of such priority of marriage. 

He held that the principle laid dow^i in such case 
was binding upon him, though in the case before 
him it was admitted, and was accepted by him, that 
Sir William Jones was wn’ong in attributing the inter- 
polation to Kalluka Blmt'ta, it beiii^iu fact tlie work 
of a commentator named Prakash. He then examined 
certain later commentators on this passage, and con- 
cluded this part of 'his judgment as follows 
“ As the correct translation of Verse 123 is doubt- 
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fill, and as Mann’s own answer to the question pro- 
pounded by him in Verse 123 cannot be clearly as- 
certidned, it appears to mo that the Appellant has 
failed to establish satisfactorily his contention by 
the texts quoted by him. 

“1 find, therefore, that by Hindu law, Sitla Baksh 
did not by virtue of being born of the first married 
wife, aeipiiro seniority over his elder brother 
Sliankar Baksh, the first-born son of his fatlier, and 
that, accordingly he was not under that law entitled 
to sueceed to the impartible Paw'ansi estate in pre- 
ference to his elder brother, the first horn son.” 

As regards Plaintiff "s claim to non-talukdari pro- 
perty the judgment states that these were not 
claimed as distinct from the talnkdari property, or 
oiMiny grounds other than those adVanced in support 
of tl*e claim to the lahdui, and there was no ovi- 
(kA)(!C pr#dueed to show that such property followed 
ajine of devolution distinct from the taluka, there- 
fore ho concurred with the lower (’ourt that Plaintiff 
bad iiiado out no claim to such property. 

lioth (kiurts also found that the custom of succes- 
sion alleged by Ididnliirhad not been established. 

Mr, Hranwn for Appellant contended that it 
being now admittetl that the interpolated words in 
Sir William J one’s translation of Verse 122 of Chap. 
9 of* the Institutes of Manu are not supported by the 
anlliority of Kalluka Ifhatta, the judgment in the 
^easc rehed on hy the Judicial (Commissioners, which 
was based on the sujiposition that such gloss was the 
Avork of Kalluka Bhatt:i, was no longer to be con- 
sidered as a binding authority. 

J/r. Branmii referred to fSarvadhikary Tagore Law 
Lectures, l'S8(J, p. 22 L • 

Mr^ 1h'(^uon also contended thaf it lay on the 
, Defendant to prove that hy custom the non-taluk- 
dari ^ property was imparhhlc and went with the 
taluka as such, as he did not do so such property 
was divisible. 

Ijoun Hobuouse. — It is for you to show tliat the 
family custom docs not apply to non-talukdari 
pnqierty. 

Mr. Uranmi referred to 5 Mad. High Court 
Jlcports, p. 31, see p. 39 ; 1. L. U. 17 Mad. 422, see 
p. 414. 

Keference was also made to the case of Dewan 
Rtwhya Bahadur (L. U. 17 1. A., p. 173). 

Mr. Maym and Mr. Cowell appeared for the 
}lcs[)oudent and were hoard only as regards the non- 
talukdari property. 

Mr. i¥«q?//te,™That is a question of pleading, he 
should have raised tliat pojnt in the first Court: see 
tlio case of S udarallr^f/aHawrnt (L. JL 26 I. A., p. 55, 
e*nd of p. 5J). •. 

Judgment reserved* 

C, W. A. 
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Appeal prom the Calcutta High Court. 

Lord Hobhoubb. 

Lord Davky. ' Annoda Mohun Rai 
Lord Lindlbv. Chowdhury 

Sir Kichard Couch. 

Sir Ford North. Bhcban Mouini Dkbi 

„„ and auother. 

26, p ebruary. 

Purdanashin-~.i/orf^a^e deed. 

This was an appeal against a decision of the 
Calcutta High Court which in part reversed the 
decision of the Sub*J udge of Ruiigpore. 

The suit was brought by the Appellant to enfj^fee 
a mortgage executed by the executors of the late 
Mohesh Chunder Roy Chowdhury as regards Ins 
estate and by his widow Jagadiswari and his 
daughter Bhiiban Mohini as regards separate pro-, 
perties granted to them by Mohesh Chunder. The* 
original Court decreed in favour of Plaintiff as regards 
all the properties. 

the High Court decided that Rhuban 
Mohini, a purdanaihin^ was not bound by the 
mortgage. They say in their judgment, “conceding 
that the deed was read over to he.r quickly, and* we 
think that this was all that was (lone at the time 
of the execution, this falls far short of the ex- • 
planation which is required in such cases, and we 
think it would be difficult for any one, much less 
an illiterate ptirdanashin lady to understand the 
full purport and effect of a deed of this description 
from hearing it |;apidly rdad over, and froiji the mere 
fact of Its being read over, it cannot bo inferred 
that she understood it or knew that she was mort- 
gaging her own property. It was not a simple 
mortgage by a person mortgaging her own property. 
It was a mortgage by persons purporting to act in 
different capacities and mortgaging different descrip- 
tions of properties. Possibly it may have been a 
very good and effective mortgage, so far as the 
executors were concerned ; hut Bhuban Mohini had 
nothing to do with the executorship or with the 
properties mortgaged by the executors. It would 
not have been difficult to persuade her that her 
signature was necessary or desirable to a deed which 
wtw being executed by her mother and husband, 
without any knowledge on her part, that she was 
mortgaging her own property, or admitting a 
imbihty for debts for which they wen? alone liable, 
u is, we think, a case in which there should have 
een clear evidence of an explanation of the deed 
to Bhuban Mohini, in so far' as it effected her 

interest of the other 
alludinis to really no evidence worth 

explanation of ®^P^anation to her, much less an 
torn very far 


The deed on which the suit was brought was a 
consolidation of two previous deeds ; the consideration 
for it is thus stated therein : — 

Ms, a. p. 

The amount due on the ex parte 
decree obtained by the Plaintiff on 
the strength of a mortgage bond for 
Rs. 8,000 executed by Jagadiswari 
and Sudarsan as executors under the 
Will of Mohesh Chunder Roy Chow- 
dhiiry and also as guardian of the • • 

minor KaV Ran j an, and by Bhuban 
Mohini, Jagadiswari and Sudarsan 
themselves, on 3rd Assin 1294, vide 
Exs. V, XIII and Xlll(a) ... 12,807 4 6 

Money due on a bond executed in 
the same way by Jagadiswari, &c., 
in favour of Anund Mohun Chucker- 
butty on 23r(5 Jeyt 1296 {Ex. 1) ... 13,000 0 0 

Interest on ditto ... ... 3,877 13 6 

Money advanced in cash ... 2,314 14 0 

Total ... 32,000 0 0 

2fr. Asfjuithf K. 6^, Sir William Eattigan^ K, C., 
anil Mr. Mayne for the Appellant. 

The Respondent wds not represented. 

Lord Hohiiousb to Mr. You have to 

show’ that the deed was explained to this purda- 
nashm lady. You admit that the onus lies on you, 
Mr. Yes. The various deeds and the 

evidence was read and commented on. 

Lord Davey.~ -It does not appear to have been 
explained to her that it did bind her private property. 

Sir milia7?t Rattigan followed Mr. Asquith 
arguing that although the Respondent was a purda-^ 
hashin she could not be considered a secluded 
woman, she understood business, managed her 
property, was familiar with zemindari work and bad 
executed other deeds. He referred to the following 
decisions and commented on them : — 

Khatjia v. Ismail^ (I. L. R. 12 Mad. 380 at 384) j 
Dado liihi v. Sami Pillai (I. L. R. 18 Mad. 257) ; 
Sytid tPyxzul Homin v. Amjad Ali (19 W. R., 
p. 523) ; A^ghar Ali v. Delroos Banno Begum (1. L. R. 

3 Cal., p. 324) ; Greeeh Chunder Lahiri v. Musstt 
Bhagahaihi Dehi (1.3 Moo. 419) ; Lala Amarnath Sah 
V. Rani Achan Kuar (19 Indian Appeals 196) ; 
Mahomed Baksh Khan v. ffosseini Bihi (15 Indian 
Appeals, p, 81, see p. 90) ; Talavidetn Tewari v. 
Naivah Syed Ali Uomin (I Indian Appeals, p. 92, 
see p. 206). 


Judgment remved. 


C. W. A. 
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CALCUTTA HIGH COURT. 


[TE3TAUENTAB7 AND INTESTATE 
JUBISDIOTION.] 

SHArOOR,TEE Fram.iee 

9, March. J ' ' Mehta, deceased. 

LfUer$ of adminutralion — Joint administration — 
Citations^ issue of. 

This was an application by one* of the daughters 
of the deceased for a gnint of letters of adminis- 
tration to^ the estate and effects of the deceased. 
The deceased who was a Parsee died at Nausari in 
the territories of the Gaekwar of Baroda on the 9th 
of August 1900; leaving properties in British India, 
a portion of such properties being in the town of, 
Calcutta. He died leaving him surviving a widow 
and two daughters by a predeceased wife. Both the 
daughters were married, the Petitioner residing with 
her husband at Calcutta and the oth^r daughter 
residing with her husband at Mornhassa in Africa. 
The deceased executed his last Will and Testament 
prior to his second marriage, and after his death his 
widow impeached the validity of the Will on the 
ground that the same was revoked by* the subsequent 
marriage of the deceased. On the 24th November 
1900 the widow for a consideration mentioned therein 
executed a retease in favour of the applicatit and her 
sister of all her right, title, share, inheritance and 
interest which she had against the estate and effects , 
of the deceased and thereby renounced her right to 
administer the said estate. She also renounced her 
right to letters of administration by signing her 
consent at the foot of the applicant's petition. 

Mr, Sinha for the applicant submitted that letters 
of administration, could be granted to the Petitioner 
without issuing any citations. The Court at all times 
prefers a sole administration to a joint administration * 
and acting upon this rule it grants administration 
priori petmti^ i.e., to that next-of-kin •or to that resi- 
duary legatee (where there arc several) who first applies. 
See Tristram and Coote’s Probate Practice, p. 209 ; 
Cordeiix v. Trisler (4 Sw. & Tr. 51 1 . The consent 
or renunciation of the other next-of-kin is not required, 
the superior diligence of the first applicant supersed- 
ing all other claims. The other daughter resides out of 
the jurisdiction and cannot act without the prior con- 
sent of her husband. The delay in obtaining hei» con- 
sent or renunciation may cause danmge to the estate. 
Besides, the present grant would not be irrevocable.# 

The Will became Inoperative by the subsequent 
marriage, and letters of administration should be 
granted without issuing any citation oh the executor 
named in the Will. See In the goods of Elizabeth 
Graham (L. R. 2 P. k D, 385). 

Salk, J. — I think, following the English practice 
as shown in those cases, tlie order for letters of 
administration can go without issuing any citation. 

Mesm. Foxd; Mandul^ Attorneys for the Applicant. 
S. R. D. 


[TESTAMENTARY AND INTESTATE 
JUBISDIOTiON.] 

Suit No. 4 of 1901. 


Staklky, j. 
1901. 

19, March, 


"jin the goods of Luchmkb Narain 
[ Baqla, deceased, Ramiuck Dass, 

I 

J MuSSAMUT BniJOOOMAUY. 

Application for letters of administration during 
the 2 ‘>eMdencg of an application for probate — App>lica- 
fion for allowing photograph of the }Vill to he taken. 

One Luchmee Naraiu Bugla died some time in 
March this year. Aftei* his death an application was 
made some days ago before the Hoirhle Mr. Justice 
Stanley on behaif of one Uamrick Dass, the sole 
executor named in the ^Vill of the deceased, for grant 
of probate of the same. By the Will the deceased 
bequeathe^] a lakh of rupees for building and up- 
keep of a house to be called “ hfiai hrotherki mokam^^ 
Of a house to l)e used as the meeting place of 
Marwari gentlemen in connection with the subjects 
which affect thorn and a lakh of rupees for housing 
and providing for the maintenance of Brahmins and 
2 lakhs and a half for building a school in his native 
village Chooroo in Bikanir and for maintaining the 
same in 'an efficient condition besides various other 
legaqjes. On that application, it having been pointed 
outA to the Court* tliat the widow of Bhagwau Dass 
Bagla, deceased, (whose adopted son the deceased 
was) had entered a caveat, His Lordship directed 
the Will to be proved in solemn form. 

Then grounds were filed by the caveatrix contest- 
ing the Will rm the ground of forgery, want of autho- 
rity and BO on. , 

The caveatrix now applied on notiice to the other 
party that letters of administration may he granted 
to her as in a case of intestacy. 

Ml*. W. C. Bonnerjre for the Applicant. 

The Ad vocateJ General (The Jfoidhle Mr. J, T. 
WoodroJI'e) and Messrs. Jackson^ O'Kinealg and Garth 
opposed tlie application. 

His Ijordsliip directed that the application should 
he taken into consideration after the application 
for probate is disposed f)f, the day for which was 
with the consent of both the parties fixed for the 
16th proximo. 

Mr, W. C. Bonnerjee then applied that his client 
might bo permitted to have the Will photographed, 
so that the persons well acquainted with the signa- 
ture of the deceased who could not be brought to 
Court might see the same and say whether the signa- 
ture was genuint or not. He further submitted that 
this was very often done in England and was done in 
thg case of her client's*husband’s,Will as well as in 
the Tarkeswar Mohunf’fe case. 

The Advocate-Ge leral said that he was not aware of 
any such practice in England and, so far as he was 
aware, no photograph was taken in the Tarkeswar 
case and about client’s late father’s Will it was 
done with the consent of the parties. Here he 

U7 
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opposed t\f^ application as he thought that this 
course might lead to* help the caveatrix to procure 
false evidence. 

Ordered — That the applicant mny be at liberty to 
have the Will photographed at such place and upon 
such notice and generally upon such terms as the 
Registrar .might think best. 

K. K. D. 

[ORDINARY ORIGINAL CIVIL JURISDICTION.] 

Suit No. 703 OK 1897. 

Sal®, J. *1 BiDYADHAin Dassee 

1901. 

2*2, March. Pran Copal Kissen Mookeumek. 

Evidence Act (T of lS7,2)y aec,. d.2, vL J — IlfU'oerq/ic, 
admimbility of — State tneut as to aye />// a decimed 
relative, i 

The fjuestion raised in this case was whether tljo 
Defendant was a minor at tljc date of the tr.ansac- 
tion in suit. Jn the course of the evidence for the* 
Defendant, it was proved tliat at his annapramn 
ceremony, the family astrologer, who was present, 
wrote out his astral mune in tin; horoscojie ])re})are(l 
by him, that tim horoscope was thereupon luiule 
over to the father of the Defendant, wjio took it 
into the inner apartments and made it over to * ^jie 
mother saying “ this is the horoscope of our son.” 
It was farther proved that on a .suhse(]uont (xjcasion, 
when the Defendant was ill, the father took out the 
horoscoj)e and consulted it. The astrologer who drew 
up the lioroscope was, however, not called. 

Mr, Mittra ( Mr. Chakramrti wiih him} for the 
Defendant tendered the horoscope. 

Mr, O'Kinealy [Mr. A. CAam//f?/n with him) for the 
Plaintiff’ objected to the horoscope being admitted , 
in evidence and referred to Satis Ch under Midduh 
padhya v, Mahmdra La/l Eatuk (1. L. R. 17 (’al. 819.) 

Mr. Mittra in reply referred to Jiqdn Ikhary Daw 
V. Sreedavt Chunder Dey (1. L. R. 13^/al. 42) ; Ram 
Chandra DuU v. Joyeswar Narain Deo (1. L. H. 20 
Cal. 758); Dhunmull Ravi v. Chwnkr (Jhose (I. L. R. 
24 Cal. 265), and Woodroff'e’s Evidence Act, p. 238. 

The Court admithed the lioroscope, not <inii horos- 
cope, but as a statement, under sec. 32, cl. 5, eiiher 
of the family astrologer or a stateincut adopted by 
the father. 

Mr. A. 11. Gillanders for the Plaintiff. 

Mr. B. N. Bose for the Defendant. 

S. R. D. 

[OIVJL APPELLATE JURISDICTION.] 

Appeal from Order 
No.* 220 OF 1900. 

ClnosE, J. ^P). L. FR1550NI, Decree-holder, Appellant, 
St p. YENS, y V . 

1901. I Ra-tau Ram Narain Singh, Judgment- 

12, March. J debtor, Respoivlout. 

Civil ProMdv,re Code Act. (XIX of }88d), tet. 683 


— Assiynment of decree — Appeal — Execution of decree 
- -Assignee not made party to appeal— Remand — 
Suit, dismissal of— Refund of decretal amount by 
assignee. 

This was an appeal preferred oifthe 18ih of June 
1900 from an order of Rahu Nepal Chunder Bose, 
Sah-.liidge of Ranchi, dated the 7th April 1900, 
reversing an order of Ilabu llajani Kant Mukerjee, 
Munsif of iLa/aribagh, dated the 5th of Decem- 
ber 1899 . 

One liiudmian Ram oblaiiiod a decree for money 
’ against the father of Rajah Ram Narain Singh on 
th(‘ 19th of Jannary 1897. On the 20th of January 

1897 the interest of Luchmau Ram in the decree 
^was tran.sferred 1)}’ him to one Frizoni, the present 
Appellant. The Defendant preferred an appeal 
against Liiclmian Ram hut did not make Frizoni 
a Rt'spondent. On the 8th March 1897 kVizoiii, as 
the assignee* of the decree, applied 'for execution. 
The judgment-debtor ohjeeted to tliis and prayed for 
stay of execution ; tliis prayer was refused aud the 
judgment-dehtor was referred to the Appellate Court. 

’ F,\t’euli()ii^ wa.H allowed to proceed and the jiidgment- 
d(*hl or paid into* (kmrt Ihe money covered by the 
deeiee on tlio 30th June 1897, and Frizoui with- 
drew the ainoant, On llie lOlh Fehrmiry 1898 the 
A}>|H'llate (\)urt reversoil the decree of the Ist 
0(»urt and remanded tlie ease, and on the Gth Juno 

1898 the suit was dismissed. Notwithstanding the 
order of tiie execution Court stated above, the judg- 
ment-debtor ina<le no appbcatiiai to the Appellate 
Court for stay of execution nor did he ask that 
Friz >iii he added as a party Jtespondent to the 
appeal ; the decree of the Appellate Court remand- 
ing the ease for retrial was made ui the absence of 
Frizoni, and the decree of the 1st Court after remand 
•dismissing the ' suit was also made in his ahsonce, 
Tiie present application was then made by Rajah 
Ham Narain Singh under sec. 583, C. P. C., for exe- 
cution of the decre(‘ of the Appellate Court, by 
which the decree of the 19th January 1897 was set 
aside aud for getting back the money which Frizoiii 
had withdra\ni from Court. The Munsif rejected 
the application, and the Subordinate Judge, on appeal, 
reversed the order of the Munsif, and made an order 
directing Frizoni to pay tlie amount to Rajah Ram 
’Narain Sing. From this order the present appeal 
was preferred. 

//c/f/ —Tliat sec. 583, C. P. C., can only apply to 
the parlies to the ajipeul. 

That the decree of the Ap[)clhite Court could not 
he e-N edited against Finioni, he being no party to 
the decree and not having derived any interest from 
the I’l.iinHff in tlio suit siiUsecpieut to such decree. 

Babu Joges Chandra De for the Appellant. 

Babas Karuna Sindha Mookerjee and Suremh^a 
Nath Ghosal for the Respondent. 
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following notice of the recent abolition of transporta- 
tion in Kiissia ; — 

“ The close of the century is signalised by a notable stc^ 
taken by Russia abolishing deportation as a part of her penal 
system, jrith the exception of a small penal colony for political' 
and habitual offenders. This is a step long contemplated by 
Russia, and now determined upon after the must positive 
evidence of the evils of deportation to Siberia. Russia is 
about to make provision in prisons for fourteen thousand moi’c 
prisoners ; and she has appropriated 3,520,000 (lollars for the 
now buildings, which must be erected for the eight thousand 
who cannot be accommodated in existing ])rihons. This new 
step by Russia marks the practical abaiulomuont <>f transpoi ta- 
tion by all civilised countries, with the exception of I'^ranto, 
which still suppi>rt8 penal colonies ; but the latter are i-econd- 
aiy features of the French system.” 

It is much to be regretted that instead ok* 
progressing with the times we art^ sometimes re- 
trogressive in our legislation. The nefv Codb of 
Criminal Procedure furnishes many an example in .this 
direction. It is, however, rather strange, as Sir 
Keymond West remarks, in his contribution in tlie 
society’s journal relating to the recent changes in 
Egypt, that the system of police surveillance, after 
it had got discredited in Egypt, should hnd place 
in the new Code of Criminal Procedure. Such powers 
to the police, says this eminent cx-judge of the 
Bombay Higli Court, gives them opportuiftliy to 
blackmail and oppress the people. The mischief is, , 
perhaps, aggravated by the resolution of the Bengali 
Covornment issued after the new Code came into 
operation, directing the police to exercise such super- 
vision over prisoners even after their release. Such 
provisions of law make the taint of crime stick 
to a released prisoner hnd is an undoubted obstacle 
to his chances of reclamation or of his ever bbing 
able to earn an honest livelihood. Wc are at one 
with Sir Keymond West that such supervision* 
should be limited to cases of reconviction and there 
too, opportunities should be given for finding sureties 
for good behaviour. The Government of India whicli 
has police-reform in view ought to take note of 
the following observations of Sir Keymond West on 
police supervision. ^ 

Thw is a matter that chIIk fi)r the most careful treatment. 
The nightly rolbcall of bad characters in Indian villages has 
been the means of preventing thousands of dacoities ; and 
brigandage on the Egyptian scale of a few years ago called fun, 
a i)reventive measure of a similar kind. J’olice supervision, 
on the other hand, loo often amongst Orienlals, means police 
tyranny and blackmail. Few persons, cxcc}>t those who liave^ 
had actual experience, realise the extremely debilitating effect 
of long confinement in gaol. It seems to produce an alrmwl 
total atrophy of the organs of forethought, initiative, and 
persistence. Hence those who have served a long teiin, unless 
taken care of by friends, almost inevitably gravitate back 
again to contineiuent. Many become really, happier in gaol 
than out of it — at least, when the work is light and the dietary 
liberal. Such men or* women let loose find it very hard 
indeed to earn tlu'ir living ; they are in a measure morally 
disciualUied for the task, which is not (juite a light one for the 
ordinary labourer. The taint of crime excludes them from 
many an employment. Tolice surveillaftce may to such prove 
like tlie fasemstwg gfwe oi the ecriient.^leeving no pructicM 


alternative to falling helpless into the open jaws of ruim It 
is a rather strange coincidence that, while surveillance is round 
mischievous in Egypt, i| should just have been introduced or 
restored in India by the new Cdde of < riminal Procedure, 
It was once proposed to limit surveillance to a term equal to 
that of the imprisonment awarded in the same case. It 
should be imp(»se(l only in cases of recon victiou, and even in 
such cases slumld be alteimative to finding sureties for good 
behaviour. 

In UEOOMMENDING THE INTRODUCTION OP THE 
provisions of the First Offenders Act in Egypt, in 
preference to the suggestion of Lord ,Croiuor for 
the wi^er application of the birch, Sir Keymond 
West, in an article in the Journal of the Society of 
Comparative Legislation, points out the advantages 
of the law which, though it now forms a part of 
our Criminal Code, is, to our great regret, seldom 
acted upon by our magistrates. 

Here tlio cxaiiijile might be bdlowed of the English First 
Htteiulers Act, whicli has worked with excellent effect. It has 
been imitated iii India, and there is no obvious reason why 
it should not suit Egypt equally well. The first true con- 
sciousness in a parent Ids responsibility for Ids child's 
moral guardianship is sometimes aroused by having to become 
answeruUl(‘ for pioducing 1dm for punishment in case of a 
second delimpieficy. It is a ^^h()leHome tonic, which may be 
administeied liberally in a disordeicd state of society without 
any fear ol seiious iiijuiy. 

CKIMlxVAL CASES OF 1900. 

JV.— Other Acts. 

It is doubtful whether a proceeding under the 
first part of sec. 2 and under sec. 3 of Act XIIT of 
1859 is a criminal proceeding. Tliorc is no offen'ce 
committed : — Aiwavi Das v. Abdul 4 C. W. N. 

*201 : 27 Cal. Vdl \ Re Ram Samp, 4 C. W. N. 253. 
Money not to be repaid till after the expiration of the 
agreement is a loan, and not money advanced on 
account of work to be performed : —Tangi v. Hall, 23 
Mad. 203; Queen-Empress t. Kandappa, Weir 456, 
see also p. 455. As to money to be repaid out of 
wages, the Act applies: — Qneen-Empress\, TaluJcanam, 
7 Mad. 131. 

In Queen.- Empress v. Sonai Mugh, 27 Cal. 654, 
it»w 9 s held that there was no jurisdiction in the 
High Court to hear appeals from the Chittagong 
Hill Tracts under Act XXII of 1860. 

An open vei'andah is air “open place” within 
sec. 34 of Act V of 1861, as amended by Act Vlll 
of 1895: — Khan Baputi v. Bispati, 4'C. W. N. xcii ; 
27 Cal. 655. 

A Magistrjitc is not competent under sec. 22 of 
Act 1 of 1871 to pass a sentence of fine, but only an 
award of compensation : — Bhagirathi v. Gangadhur, 
5C. W. N. 32; 27 Cal. 992. 

An order under sec. 54 of Act YII of 1878 
must be simultaneous with the other punishment 
inflicted ; — Ainuddi v. Queen- Empress, 27 Cal. 45Q. 

Secs. 19, 20 of Act XI of 187^ are so inter- 
woven that wo offence can be committed under the 
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firi^ paragraph of sec. 20, unless the offence in sec. jO 
is also committed : — Ahmed llos&ein v. Queen- EmpresSy 
4 C. W. N. 750 ; 27 Oal. 092." A servant of a person 
exempted under sec. 27 sent to shoot birds for him 
is not liable under the Arms Act {Queen-EmpreRS v. 
Ganga 22 All. 118), nor a volunteer who is 

exempted generally ((^ueen-Emprefis v. Zwie, 22 All. 
323). A licensee is liable to punishment under sec. 22 
for sale by manager, though the gopds were not sold 
with his knowledge and consent {Queen- Empress v. 
Tpah Aliy 24 Bom. 423). 

Thh expression “ signing otherwise than as a 
witness” in sec. 61 of Act I of 1879 means th^ writing 
of a person's name by himself or by his authority 
with intent to authenticate a document as being that 
of the person whose name is so written. The word 
“person” in secs. 01, 64 includes a member of a trad- 
ing partnership : — Queen-Empress v. Khetter i/o/mw, 
\ C. W. N. 140 ; 27 Cal. 324. Sec. 29 of Sch. I 
contemplates an instrument contemporaneous with 
the advance and loan, and not a case of assign- 
ment by way of mortgage to secure a pre-existing 
debt : — Queen-Empress v. Debendniy 4 C, W. N. 
•'>24 ; 27 Cal. 587. The execution of a (focument 
which on its face requires to be and was unstamped 
is not within sec. 07 but under sec. 61 : — Quee'ti- 
Empress v. SomUy 23 Mad. 155. 

The word “compartment” in sec. 110 of Act 
IX of iSOO means a completely partitioned division : — 
In re Dadabhaiy 21 Bom. 293. • 

Copies of entries in the books of a Bank not a 
“Company” within sec. 2, cl. 1 of Act Will of 1891 
are not admissible : — Empress v, McGuirCy 4 C. W. N. 
433. 

A license under Act XTF of 1890 in the name of 
one person does not, on his death before expiration 
of the period of license, descend to •his heir and 
partner in business: — Re Madhoy 22 All. 441. 

If an order for detention in a Reformatory School 
in substitution for transportation or imprisonment 
is not properly passed, the High Court is not de- 
barred by sec. 10 from altering or reversing such 
order: — Queen-Empress v. Makimwldiny 27 Cal. 133. 
An order under the Act, when the age of the 
offender is not found, is without jurisdiction ^//TiW). 
The Appellate Court can pass an order under the Acl* 
in supersession of an order of imprisonment passed by 
a Magistrate but only when there is evidence, or after 
taking evidence as to age \~Dy. Leg. Rem. v. KopiL 
4 C. W. N. 22*5. 

An arrest by the Excise Sub-Inspector in a jungle, 
when unaccompanied by the Police, of persons found 
illicitly distilling liquor is legal under sec. 39 of Act 
VII of 1878 (B. C.) :— /n re Hridoy, 4 C. W. N. 
245. 

A “ferry” in Act III of 1884 (B. C.) means 
the exclusive right to carry passengers across the 
stream on payment of tolls Government v. Senyat 
All, 4 C. W. N..348 ; 27 Cal. 317. An order of daily 
fine is illegal : — Ram Krishna v. Mohendra^ 27 Cal, 


565. See also 1 B. L. R, 0, C. il : 18 W. R. 40 : 

W. R. 0. 

The jurisdiction of a Magistrate under sec, 3 of 
Act II of 1889 (B. C.) is ousted when a 
claim to a private fishery is shown : — Sriram v. DinOf 
4 C. W. N. 247. 

Under sec. 13 of Act I of 1892 (B. C.) a chowkidar 
is to assist private persons in making arrests and 
to report such arrests, but cannot receive persons 
after arrest by private persons or re-arrest them : — 
Kolai v. Kci/Uy 4 C. W. N. 252 ; 27 Cal. 366. 

A dustbin is not part of the street within sec. 
307 of Act I of 1884 (Mad.) :— v. Mun. 

23 Mad. 104. As to liability under bye-laws being 
affected by a subsequent Act, see Parimanam v. 
Chairmany etc., 23 Mad. *21 3. 

An omission to perform the conditions of a license 
is ifot “ defing any act in breach ” of a condition : — 
Queen-Empress v. V enkatasamiy 23 Mad. 220. 

Under sec. 219 of Act 111 of 1888 (Bom.) the 
Municipality has no power to direct construction of 
urinals in a specified place \ - In re Khimjiy 24 ‘Bom. 
•75. Sec. 381 relates to low ground not lovr-lying 
ground: — Mun. Com. v. Hariy 24 Bom. 125. 

Where a Magistrate issues a warrant under sec. 46 
of Act XV of 1883 (N.-\V. P.) for arrears of 
mui^ieipal taxes, ho acts in a ministerial capacity 
and has no jurisdiction to enquire whether arrears 
^reduot — Ellis v. Mun. Boardy 22 All. 111. As to 
the power of Boards in the N.-W. P. and Oudh to 
delegate, generally, their authority to make com- 
plaints in respect of municipal offences, see Powell 
V. Mun. Boardy 22 AH. 123. 

K. II. Monnieu. 


^ngliBh c^otCB. 

. CHANCERY DIVISION.— Hunt r . Luck, Saver, 
Slater and Hodoson. Pjefore Mu. Justice Farwkll. 
30th October 19 )0. 

Mortgagees ~ Notice of ^defect in title — Constructive 
notice — Enquiry. 

Barnhart v. Greenshielus (9 Moore P. C, 18) 
followed. 

The mortgagees in this case wore Sayer, Slater 
and Hodgson. They claimed certain cottage pro- 
perty in Wimbledon under two conveyances from 
one Gilbert. Those cottages belonged to a Dr. 
Alfred Hunt, a* medical practitioner of Hammer- 
smith. Dr. Hunt in, 1894 having had a serious 
pafalytic seiz^ire gave his practice and with his 
wife the Plaintiff retired to Hastings. Here they 
became very friendly with a house agent called 
Gilbert. Dr. Hunt died in June 1898, and letters 
of administration wjth the Will annexed we grant* 
ed to his widow, 'the Plaintiff. Gilbert died in the 
same year, and Jihe Defendant Miss Luck, who was 
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a clerk in Gilbert’s service, was appointed his exe- 
cutrix and residuary legatee and devisee. She made 
no defence to this action. The mortgagee Defend- 
ants alleged that in March 1896 Dr. Hunt had by. 
deed gifted some of his cottages to Gilbert and in 
October conveyed the whole of his cottages to 
Gilbert for a consideration of £12,000. The mort- 
gagees claimed for advances of £6,000 made to 
Gilbert on the security of those cottages. The 
Plaintiff, Mrs. Hunt, sought to have it declared 
that the said deeds of March and October 1896 
were forgeries and assuming that her husband did 
sign them he was insane at the time. 

The learned Judge on these questions of fact 
found against Plaintiff.* A question of law was 
raised on her behalf. It was urged that assuming 
that the deeds were executed by Dr. Hunt and' that 
at that time he was of sound disposing mitfd yet the 
mortgagees could not succeed for that they had 
constructive notice of a defect in Gilbert’s title, 
because Woodhams, their agent, in his report on thi 
property had ascertained that the tenants paid rent 
to a house agent called Woodrow, who, if Defend- • 
ants had taken the trouble to enquire they would 
have discovered, was receiving same not for Gilbert 
but for Dr. Hunt. 

This contention did not tiud favour with' the 
learned Judge, who observes tliat the Courts are 
not now inclined to extend the doctrine of con-^ 
structive trust. The law was stated in the above- 
named case of Barnhart v. Greemhields^ it was not 
the duty of mortgagees to enquire to whom the 
tenants in occupation paid the rents. Knight v. 
Bowger (2 De G. Jr J.'’421) rested on a diflferent 
principle. 

Action against mortgagees dismissed; as against. 
Miss Luck the motion for judgment would stand 
over for the present. 

Mr, Upjohn^ Q, (7., and Mr, Webster for the 
Plaintiff. 


foi; libellous inueudo in the following paragraph 
which appeared in one of its issue : — 

The Metropolitan Police • have published the 
following particulars — Wanted on a warrant for 
stealing pearls to the value of £5,000 and upwards 
(since recovered) Christopher Bahan (age and des- 
cription then given). Until recently a member of 
the London County Council and candidate for Parlia- 
ment in St. Georges-in-the-East, also a member of 
the National Liberal Club : mother resides at No. 1, 
AVoodstock Road, llxbuof Road. Has a brother 
known as ‘Darkey^ a book-maker well-knowh to 
the City' Police, who frequents the Empire and Cafe 
Manico.” 

The latter portion and more particularly the 
'wmrks ‘‘well-known to the Police” were complain- 
ed of. 

The Defendants denied the inuendoes, said they 
were true in substance and in fact. The Defend- 
ants had refused to apologise, alleging that they 
had by no means exceeded their rights and privileges 
of a journalist. 

The Plaintiff was examined at length, and com- 
plained that im consequence of such publication ho 
had lost a large number of customers. 

In the result the jury awarded Plaintiff £100 
damages. 


Mr, Jelf^ Q. C., and Mr, Wardc for the Plaintiff. 
Mr, McCally Q, C., and Mr, Eldon Banks for the 
Journal. 


C. W. A. 


Verdict for Plaintiff, 


of dOBtS, 

(The Important ones to be fully reported hereafter.) 


PRIVY COUNCIL. 

[On ArrBAL from tub Isle of Man. 


Mr, HugheSi Q. C., Mr. B. Isaacs, Q. C., and 3fr. 
Church for the Mortgagees. 

Judgment for the Mortgagees, 

C, W. A, 


QUEEN’S BENCH DIVISION.-Bahant;. Wrkjht 
AND OTHERS. Before Mr. Justice Wills and a 
Special Jury.. 1st November 1900. 


Libel — Reprinting a police-notice. 

This w^as an action for damages'*' for libel by 
Armenag Bahan, a native of Smyrna, who has been 
a turf commission agent and book-maker in London 
for some years past. Mr. Bahan was at one time 
m partnership in a tobacco business with his brother 
Christopher. HlnQo taking up his own present busi- 
fL earning £1,500 a year. He 

la ® defendants, the printer and publisher of 
the. leading journal, the Times, and^ its proprietor, 


The Lord Chancellor. 
Lord Macnaghten. 

Lord Davey, 
Lord„Robbrtson. 

Lord Lindlby. 

1901. ^ 

. 13, March. 

Appeal from a jury trial. 


Nelson 

V. 

The King. 


This application arose out of the Dumbell Bank- 
ing Company’s failure. The Petitioner was Mr. C. 
Banks Nelson, one of the Directors of that Com- 
pany since 1884. He presented this petition from 
two convictions at two separate trials in the 
Deemsters Court in the Isle of Man, The first con- 
viction was on an indictment charging him with 
being a party to the fraudulent falsification of the 
balance-sheet of the said Bank and with fraudulently 
securing overdrafts. The second indictment charged 
him with fraudulent misappropriation of the funds 
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and ‘securities, of the Bank. He was sentenced to 
three years’ imprisonment on the first conviction 
and to five years’ on the second ; the sentence to run 
concurrently. 

The petition stated that Petitioner had been for 
many years a barrister and solicitor in that island 
and also was a J. P. and was possessed of ample 
means to meet his liabilities at the time of the 
overdrafts upon the Bank. He pleaded entire 
ignorance of banking business when he accepted 
the directorship, that ho had signed the balance-* 
hori^ fide, believing the representations made 
by the manager of the Bank and accepting as 
correct the report of the auditors. The popula- 
tion of the Island was 60,000 including women 
and children, 10,000 persons were interested in « 
the concerns of the Bank as depositors, share- 
holders, &c., and there were not many people in the 
island who were not involved in the Bayk’s affairs. 
The Petitioner had been constantly subjected to 
violent demonstrations against him, even at the trial 
and it was impossible for him to obtain an impartial 
and fair trial. 

On the second indictment he was .tried before a 
second j ury. Petitioner contended that grave in j uaticc 
was done to him by the ruling that evidence of 
his solvency at the time the moneys were obtained 
was irrelevant in the consideration of whether he had 
been guilty of fr^iud, but for which ruling he sub- 
mitted he would have been acquitted p the jury had 
retired and wer.e 6 hours in considering their verdict,' 
and tlm law was again explained to them, and then 
were locked up until the following Monday to con- 
sider their verdict. There was a great demonstration 
against the jury nob convicting him. On Monday 
they convicted him on the first count only with a 
recommendation to mercy. • , 

After hearing Mr. Laxmn Walton, K, C., for the 
Petitioner, their Lordships gran ted, leave to appeal 
on the second indictment, not the first. 

C. W. A. 

PRIVY COUNCIL. 

Appeal from Oodh. 

Lord Hobhouse. 

Lord Macnaghten. 

Lord Davby. 

Lord Lindley. 

Sir Richard Couch. 

1901. 

Heard, 19, February. 

Judgment, 9, March. 

Limitation Act (XY of 1877), Sch. II, Art. 91’-- 
Suit for declaration that portion of aivard invalid — 
Arbitrator, powers of— ‘Devolution of estate, altering 
the — Partition, 

This was an appeal from a judgment of the Judi- 
cial Commissioners of Oudh modifying the decree of 
the District Judge of Sitapur. 


The litigation relates to the property of one Syed 
Ashik Ali, a Shiah Mahomedan, who died on the 
15th January 1885, leaving him surviving two 
widows Ajabunnissa and Najibuunissa and two 
daughters by the former, the Appellant Jafri Begum, 
and Abbasi Begum, the mother of the minor Res- 
pondent. 

In or about 1881 Jafri Begum married the 2nd 
Appellant Tassadduk Husain, and three years later 
Abbasi Begum married the abovenamed Mahomed 
Riza. 

At the time of Syed Ashik Ali’s death Tassadduk 
was 25 years of age and* Mahomed Riza 18 years of 
age. Upon the death of Ashik Ali questions arose 
regarding the rights of the various members of his 
» family in and to his ‘estate. 

Special family custom was asserted and in order 
to ascertain amicably the rights of the respective 
claimants one Mahfuz Ali, the brother of Ashik 
Ali* deceased, was appointed arbitrator by mutual 
ednsent. 

The reference was as follows 
, “As the deceased Syed Ashik Ali has on the 
15th January 1885 departed this mortal world there- 
fore we with our free will and consent appoint 
Syed Mahfuz Ali Sahib, Rais of Karba Pihani, 
Ilurdpi District, who is our elder and patron as 
'Um|tire for the decision of the arrangement (or 
manageipenl) of the estate and adjustment of the 
dispute of the heirs of the deceased one . with an- 
other.” 

The award provided — 

That the two daughters should be absolute owners 
of the whole property in eqpal shares, that neither 
should have the right to partition her share. 

That Tassadduk Husain should be the manager 
of the whole property and render half-yearly accounts 
to cafih of the daughters. The fifth claime of the 
award was in the following terms : * 

, 5. That since the partition and sub-division of an 
integral estate belonging to a well-known gentleman, 
is calculated to lead to its ruin and destruction, the 
principle of partition should not be considered legal 
{i.e., eligible) in this estate, so that the constitution 
of the estate should continue as usual, and there 
may be no occasion for the mischief-monger to raise 
• troubles. 

The said award was presented to the Sub-Registrar 
of the District for registration on the said 19th 
January 1885, when, being of opinion that under 
sec. 88 of Act 3 of 1877, (the Indian Registration 
Act, 1877), which deals with documents executed 
by a public functionary, he was entitled to refer to 
the arbitrator for infojmation respecting such docu- 
ment, and io require ’of him a description of the 
property according to the provision of sec. 21 of the 
Act, he sent the said award back to the arbitrator, 
calling upon him to specify the property dealt with 
by such award. • ^ 

The said arbitrator, upon receipt of the said award, 
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drew up a list of the property which he had dealt 
with by his award. 

Disputes soon after arose, Abbasi Begums title 
being denied in the llevenue Courts, she was referred 
to a civil suit. 

On the 22nd March 1890 she instituted the 
present suit, and on her death her son, the present 
llespondent, was put on the record as her representa- 
tive. 

By her plaint she claimed separate possession by 
partition of one-half sliare of the estate of Ashik i\li 
with mesne profits. She alleged that the whole 8 
biswas, 5 biswanses recorded on Ashik Ali^s name at 
the time of his death constituted a portion of his 
estate, and that 5 biswas thereof had never been gifted 
to Appellant. She also alleged Jhat on 21st Septenil^er 
1883 Tassadduk Husain had from funds in his hands 
as manager purchased in his own name a ^hare of 
the village Ludhai and she claimed one half of it. 

The Defendants filed a very lengthy written state- 
ment, but the material pleas may be reduced to five. • 

(1) That the suit was barred by limitation. 

\2) That by special family custom, the widows of 
the deceased excluded the daughters from 
inheritance. 

(3) That the Plaintifl' could claim no title under 

the award, giving her a right to partition, |\nd 
independent <»£ the retention of Tassaddfdi 
Husain as manager. ‘ , 

(4) That 5 bisw^as in Kukargoti constituted the * 
separate property of Jafri Begum, and 

(5) That the share in Ludhai was acquired by 
Tassadduk Husain from his separate funds. 

The District J udge fixpd 18 issues raising these, 
and a number of collateral and immaterial questions. 
On a subsequent date he began the examination of 
the first witness Tassadduk Husain, and on the 20th 
April 1892* came to the conclusion that he wOuld 
dispose of certain legal arguments, and postpone the 
determination of the amount of mesne profits till 
execution of the decree. 

On the 21st April 1892, he delivered judgment, 
and decided that Plaintiff was entitled to a half 
share in the estate, that it was- inadvisable to parti- 
tion, that sufficient cause had not been shown to 
remove Tassadduk Husain from his position as mana- 
ger, and decreed Plaintiffs one-half of the profits, the 
exact amount to be determined at the time of ex- 
ecution of the decree. 

From this decree the Plaintiff alone appealed, and 
the Judicial Commissioners remanded the case for 
proper tri^-l and determination of the other issues. 

Further evidence was taken on remand, and on 
questions now material, the DistHct Judge found i. 

(1) That the suit was not barred by limitation. 

(2) That the custom relied on by Defendants had 

not been established. 

(3) That the 5 biswas in dispute in Kukargoti had 

been given by Ashik Ali t6 Jfifri Begum as 
dowry, but that the award in regard thereto 


was not binding, because the arbitrator Was 
functus officio at the time of expressing his 
opinion. 

(4) That Tassadduk Husain had purchased the 
share in Ludhai from his private funds. 

After the receipt of those findings, the Judicial 
Commissioners passed final judgment. They con- 
firmed the findings that the suit was not barred by 
limitation, and that the alleged custom had not been 
proved. They also agreed with the District Judge 
that the arbitrator had exceeded, his powers in at- 
tempting to decide that Jafri Begum was the owner 
of o biswa/^ in Kukargoti, but came to. the conclusion 
that the gift of this property to Jafri Begum had 
not been established, and that Ludhai had been 
imrehased from the profits of Ashik Ali’s estate. 
They also held that the clause in the award in 
restraint of partition was invalid, and that Tassadduk 
Husain could^be removed from the post of manager. 
In the result a decree for separate possession of one- 
half of the property in suit was passed in favour of the 
Plaintiff’, together with mesne profits. 

^ For the Appellant J/r. Branson^ inter alia^ contend- 
ed that the suit, so far as it was to set aside an award, 
was barred by Art. 91 of the Indian Limitation Act 
having been acted upon more than three years 
before suit. That the proceedings of the Piegistrar 
did not affect or invalidate the award. 

That the first Court was right in its finding as to 
AFouzah Ludhai, .that under sec. 211, C. P. C., mesne 
profits could only bo given by the docrec until pos- 
session or until expiration of 3 years from the date of 
decree. 

Mr, Degruyther for the Respondent supported the 
decision of the Judicial Court. He submitted that 
the opinion of the arbitrator after the return of the 
award to him by the Registrar was gratuitous, out- 
side the reference to arbitration and was made when 
he was fundus officio ; so far as the award deals with 
specific interests it is good. Hd referred to the Trans- 
fer of Property Act, sec. 11. 

Tn this case Lokd Lindi.ey delivered their Lord- 
ships’ judgment and said their Lordships would 
humbly advise His Majesty to dismiss the appeal 
with cos^s. 

The important portion of such judgment is as 
/oilows As regarded the defence that the suit 
w^as barred by Ibnitation of time their Lordships 
w'ere of opinion that this suit was based on the 
award and was not a suit to pet it aside! No doubt 
the Plaintiff contended that the fifth clause pro- 
hibiting partition was invalid, or, at any rate, was 
not binding on him, and that the arbitrator having 
made his award was then functus officio and had no 
jurisdiction to make the entry which he afterwards 
did make respecting the five biswa share of Kukar- 
goti. But those contentions did not bring the case 
within Art. 91, Sch. 2 of the Indian Limitation 
Act, 1877. Under that Act a suit to cancel or set 
aside an award must be brought within three years 
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from the time when tlie facts entitling the Plaintiff 
to have it cancelled or set aside became known to 
him. It was obvious that that limitation had no 
application to the controversy respecting the fiv^e 
biswas of Kukargoti. A Plaintiff who contended 
that an arbitrator had no power to make an un- 
authorized addition to an award already made and 
sought to be enforced by him was* not in any sense 
seeking to cancel or set aside tjie award neither did 
the contention that the fifth clause was ultra vires 
and invalid bring the case w’ithin the Act. The 
Plaintiff* disputed the legal effect of that .particular 
clause, but did not seek to cancel or sift aside the 
award. On the contrary, he sought to enforce it 
so far as it “was operative in point of law. As re- 
garded the effect of the fifth clause their LordshijJfe 
agreed with the Judicial Commissioner that it 
afforded no defence to the presentation. It might 
have bound the parties wdio agreed amongst them- 
selves to abide by it. But as against the present 
Plaintiff the clause had no effect whatever, 'J’he 
arbitrator had no power to alter the course of legal 
devolution in a mode at variance wuth the ordinary, 
principles of Mahomedau law in ihe absence of a 
special custom prevailing in the family. lie had 
no power to make a property which was divisible by 
law indivisible forever.” 

^fr. Jlratmn.iov the Appellant. 

Mr. Degruyther for the Respond ent. 

Appeal (Iimih((l v'itU cosh. 

0. W. A. 


CALCUTTA HIGH COURT. 


TESTAMENTARY AND INTESTATE 
JURISDICTION • 


Sale, J. 1 
1901. 

25, March. I 


In the goods of Skimati (Jdi.ap 
S tJNL'Afti Dassi,* deceased. 


Probate 'and Administration Act ( P of 1881), sec. 
17 — Succession Act {X of ISOa), ^c. — lienun- 

ciation by sole ejcecutor — Letters of administration 
with copy of Will, a 2 ^plication for — lieni^nciation, 
icithdrawaJ vf, before actual grant to another ptarty.^ 

The deceased was a woman of the town. Sh* 
died leaving a Will whereof she eitpressly appointed 
her father Jogeswar Dass sole executor and shebait 
of certain Thakur established by her, She ^avc 
the income ot her estate to the executor for life. 
The Will directed that on the death of the executor 
the foster daughter of the deceased Noni Bala Dassi 
should be the shebait of the Thakur. 

In September last Noni Bala applied to the 
Vacation Judge for letters of administration to the 
estate of the deceased with a copy of her Will 
annexed alleging that the sole executor had by a 
letter, dated the 11th September last, renounced the 
executorship and had l:^sides signed his consent at 


foot of her petition which had been explained to 
him by an interpreter of the Court, 

Pratt, J., who heard the application, ordered 
citation to issue to the Government solicitor and no 
order for grant to the Petitioner was then passed. 

In November last Jogeswar Dass entered a 
caveat against the grant of letters of administration 
to Noni Bala and filed his affidavit in support 
alleging that he had not renounced the executorship, 
that facts had been misrepresented to him, that 
he had never signed the alleged letter of renuncia- 
tion, and that he had not understood what he was 
consenting to in the petition of Noni Bala. He also 
filed an application for grant of probate to him and 
the usual affidavit as to assets. 

•Affidavits uere fili?d on behalf of Noni Bala 
alleging that the renunciation was voluntary, 

* The uatter now came on for argument on caveat. 

Mr. U. Chuckravarti (with him Mr. Garth). — The 
executor having renounced he cannot obtain probate. 
•The ({uestion as to whether he renounced voluntarily 
cannot be decided on affidavits, and the matter should 
be tried on oral evidence. 

Mr. A. (Jhaudhnri (with liim Mr. (yUtnealy). — As- 
suming that there was no fraud and the renunciation 
was voluntary, still it was competent to his client to 
recall the renunciation and ask for probate before 
actual grant to ^jny other party, ff’hia was the law 
in England and will govern the Courts here. See 
In the goods o/ Robert Morant (L. R. 3 P. tb D. 151), 
Jn the goods of Gill (L. R. 3 P. A’ 1). 113). 

Jle/d — Following the Fnglish law that the executor 
who has renounced may, before it has been recorded 
and actual grant made to»any other party, ask that 
the renunciation bo not given effect to and probate 
granted to him. 

Probate was granted to the sole executor who was 
alleged to have renounced. 

Mes.sr.s. T. //. Wilson d' Go,, Attorneys for the 
Executor. 

Balm Alanick Lai Seaf Attorney fur Noni Bala 
Dassi. 

S. C. M. Probate granted. 

[CIVIL APPELLATE JURISDICTION.] 

Ai’ceal from Order 
N os. m\ and 107 OF 1899. 

Mahara.ta Durga Charan Laha 
Hill, J. I and others, Defendants, 

Brett, J. | Appellants, 

1901. r. 

12, March. Hatem Mandul and others, 

• J ^ Plaintiffs, Respondents. 

Res judicata — Questmis decided by Settlement 
Officer— Fair and equitalle rent, determination of — 
Status of tenants, decision as to — Landlord and tenant, 
suit between on ^application by landlord — Bengal 
Tenancy Act iVIIl af 1885\ Ch. X — Decision of 
Settlement Offi^er^ mt conUeUd^ 
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These were two appeals preferred on the 9th May 
1899 from an order of Babu Rajehdra Kumar Bose, 
Subordinate Judge of 24-Pergunnah8, dated the 9th 
March 1899, reversing an order of Babu Srigopal 
Chatterjee, Munsif of Baraset, dated the 24th Sep- 
tember 1898. 

The facts of these two oases are as follows 

The Appellants are the zemindars of Taraf 
Chaurasi, Thana Howrah, and a survey of the lands 
of that estate was made under the provisions of 
the Bengal Tenancy Act. In the course of the 
proceedings; the Defendants-Appellants, the land- 
lords, put in petitions to ‘the Settlement Officer 
under sec. 104 of the Bengal Tenancy Act praying 
that he would under the 2nd clause of that section 
settle fair and equitable rents in respect of.tho 
lands held by the Plaintiffs-Bespoudents as tenants. 
Similar applications wore made with regasd to other 
tenants. The Settlement Officer held proceedings 
under the 2nd clause of sec. 104, Bengal Tenancy 
Act, and on the Gth August 189G and the 25th Jufy 
1890 delivered his decisions in the cases affecting 
the Respondents in appeals Nos. 166 and 167, , 
respectively. Notices were duly served on the 
Respondents in those cases, but that they did 
not offer any evidence. No appeals were preferred 
against the decisions in those cases. « 

The suits, out of which the pj’esent appeals aibsc, 
were filed by the Plaiiitifts-Respondents in.appeals 
Nos. 166 and 167 on the 11th November 1897 and 
the 17th January 1898, respectively. The claim 
in each case was substantially the same, viz , to have 
the class of tenants to which the Plaintiff belonged 
determined, and the .nature of his holding, 
whether the rent was enhancible or not. In each 
case the Plaintiff claimed to be a permanent tenured 
holder holding lauds within specified boundaries' 
on a rent permanently fixed, wdiich had been settled 
in gross and not according to any particular rate 
on the area of the land and which was not liable to , 
enhancement. The correctness of the decision of 
the Settlement Officer in the case of each in the 
proceedings taken under the 2nd clause of sec. 104 
of the Bengal Tenancy Act* was impugned, and the 
relief prayed for in each was a declaration that the 
Plaintiff was a permanent tenure-holder and that 
his jama was not liable to enhancement, that the < 
finding of the Settlement Officer was erroneous, 
ultra vires and void, and that it be set aside, and 
that it be declared that Plaintiff’s rent was not 
liable to be enhanced notwithstanding that the land 
had been found on measurement to ‘be a little more 
than that settled with him at the time of the 
original settlement. \ ^ * 

The Settlement Officer fodnd in the case of each 
of the Respondents that he was an occupancy raiyat 
and that the prevailing rate of rent was Re. 1 per 
local bigha, and in consequence of excess land held 
by them he fixed the fair .and 'equitable rent for 
the Bespondents in appeal No. IW.at Rs. 3iU-5 


instead of Rs. 16-14-5-2 as admitted and the Res- 
pondent in appeal No. 167 at Rs. 3.3-7-2. 

The Munsif dismissed both, the suits holding that 
the questions of the settlement of fair and equitable 
* rent and the status of the Plaintiffs had been 
decided by the Settlement Officer, that his decisions 
had the force of decrees and as they had become 
final the matter^ were res judicata between the 
parties. No allegation of fraud to invalidate the 
decisions of the Revenue officer was advanced. 

The Subordinate Judge on appeal reversed the 
findings, of the Munsif and remanded thb suits for 
trial on •the merits. He held that as there w'as no 
dispute as to the entries made in consequence of 
the decision of the Settlement Officer under sec. 104 
*of the Bengal Tenancy Act and as there was no 
decision by him of any such dispute under sec. 106 
of the Act, and as the Settlement Officer had no 
power to settle the rents under sec. 112 of the Act, 
therefore his decision could not be held to bar the 
suit^ of the Plaintiffs or to make the matter in 
issue in these suits res judicata between the parties. 

The Defendants preferred the present appeals^ 
against that o,rder of the Subordinate Judge, and it 
was contended on their behalf that the Subordinate 
Judge entirely misconceived the nature of the pro- 
ceedings, before the Settlement Officer, and that he 
was wrong in holding that the decision of that officer 
did not operate as res judicata. ^ 

/Mf— That* the proceedings having been taken 
under cl. 2 of sec, 104 of the Bengal Tenancy Act 
in consequence of applications made by the landlord 
for a settlement of the rent the decisions of the 
Settlement Officer had the effect of decrees and every- 
thing necessary to be decided for the purpose of 
arriving at the decisions in those cases must be held 
, to have been d'ecided in them : 

That it being necessary to determine the status 
of the tenants in order .to decide what was a fair 
and equitable refit, and that question as ' also the 
question as to the fair and equitable j’ent having 
been decided, .they are now res judicata between the 
parties, and cannot be re-opened in the present 
suits. The Secretary of State v. Kitai Singh, 
(I. Li R. 23 Cal. 257) distinguished. 

' Sir Griffith Evans (with him Bahus Dehendra Kath 
' G hose and Charu Chandra Ghose) for the Appellants. 

Bahus Nilmaifhah Bose and Shih Chand a Palit 
for the Respondents. 

Appeals allowed : 

, Deci^ees of the first Court restored, 

H. P. C. 
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63, decided by Raiiipifii and Wilkins, JJ., on the 
22nd March 1900, was cited. In view of the deci- 
sion in that case the learned Judges (the Chief 
Justice and Ranerjee,, J.) on tho 8th of March 
last referred the question to a Full Bench for deter- 
mination* 

The LATE Mu. Cladstone’s intention to rkstuiot 
the powers of Courts of Record in taking proceedings 
in contempt, recently formed the subject-matter of a 
question in the House of (Ammons. The proposal 
of Mr. Cladstono alluded to, is one which was made 
on the 24th October 1882. 

“ I vputurp, he saiil, to intimate to the Houwe that the law 
of y^itempt (»f t'ourt is a Rubject which has heeii brought 
much of late into tlie popular view, both on thi« side and the 
other Buk* of the Channel, and the Oovernment have it in 
•coutemidation — not during tlie proRCut fihort BittingR, but at 
the regular eoinmenconieut of the next 8e.R8ion--they have 
it in foutenu)lHtiou — they liope at a very early period — to 
submit a ineaHure dealing v^ith the alterotion of the preiient 


The constitution of the Division Courts, taking 
effect on and from Wednesday, the 10th April 1901, 
and until further orders, is as follows : — 

PiiESiDENCY Group.-— The Hon’ble the Chief Justice, 
and Mr. J ustice Banerjee. * 

Rajsiiahye Group.— Mr. Justice Hill and Mr. 
Justice Brett. • • 

Patna Group.— M r. Justice Rampini and Mr. * 
Justice Gupta. 

Burdwan Group. —Mr. Justice Ghose and Mr. 
Justice Taylor. 

Criminal Business.— Mr. Justice Ameer AR and 
Mrf Justice Pratt. . * 

Privy Council Department.— The Hon’ble the 
Chief Justice and Mr. Justice Banerjee. • * 

On the Original Side tho arrangements will con- 
tinue as before. , 

At the hearing of Civil Rule Noj»2780 op 1900, 
which came on before the learned the Chief Justice 
and Mr. Justice Banerjee, the following question 
was raised, viz.^ “Whether a simple mortgagee is 
a person entitled to come in and have a sale held 
in execution of a rent decree set aside under 
sec. 310A of the Code of Civil Procedure,” In 
argument the case of Ifttya Nund Patra v. Hira 
ltd Karmakar and ano^her^ reported in 5 C. W. N. 


law.” 

The powers of the Court have in recent times 
undergone considerable limitations.^ The chief of these 
^ are that such powers should be “ sparingly ” used 
that even then, “in the interest of justice.” Mr. 
Justice Bruce refused to take notice of a personal 
attack on him in the newspaper press on the ground ♦ 
that he could afford to ignore it (2 C! W. N. cl). 
The power of Court to take proceedings in cases of 
contempt not committed in the presence of the Court 
or in a pending proceeding ifras discussed by the 
Judicial Committee iif McLeod! i case where Lord 
Morris held that committal for contempt for what 
is termed “ scandalizing the Court itself ” had 
practically become obsolete (3 C. W. N. cccxlvi ; 
s. c. 1899, A. C. 549) and also that a judge taking 
such proceedings without sufficient justification 
may be mulct in costs (3 C, W. N. cccxlvi). No 
doubt last year, in the Birmingham Daily Argus 
case (Queen v*. Gray) Russell, L. C. J., maintained 
that jiroceedings in contempt would lie for scandal- 
ftiiig the .Court, ^But in the Birmingham case 
proceedings were taken because the article com- 
plained of was of such a “ mischievous and vulgar 
oliaracter ” that the “ pressure of public necessity ” 
required its repression. In this connection our 
articles in 3 C. *W. N. ceexlii, and 4 C. W. N. 
cliv (154), may.be referred to. 
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BELGIAN EXECUTIVE AND JUDICIARY. 

, SiriDo Casb. 

The Society of Comparative Legislation pub- 
lishes In its journal a very interesting article on the 
“Legal Aspects of the Sipido Case ” contributed by 
Dr. Speyer of the Brussels Bar. Sipido, it will be 
remembered, fired at the Prince of Wales at a rail- 
way station in Brussels in April last. The prisoner, 
who was a boy of fifteen, was tried for the offence 
according to the Belgian law. The boy, it would 
seem, had bought a revolver and cartridges worth 
only 3 fr. 50 c, in all, and shot at the Prince in 
pursuance of a bet of five francs against two taken 
with some other young fellowo. The account of the 
trial, as given by Dr. Speyer, is remarkable as 
shewing to what extent the judicial tribunals in 
Belgium respect the laws of the country regardless 
of all questions of political expediency or diplomatic 
complications. This was a case which mjght h^ve 
easily lead to political disruptiire wdth a powerful 
neighbour. But neither the Belgian judiciary nor, 
the Government would interpose on such account 
and prevent tlie law from taking. its usual cour.se. 
Sipido was tried by a jury who found that he was 
guilty of attempting to commit a voluntary homicide 
and that his attempt was premeditated but that he 
had not acted with criminal disocrimient. The 
meaning of the last finding is, that being of imma- 
ture ago, he was not able to realize to the fiflk'st 
extent the consequences of his' act. Upon such 
finding the Court of Assizes in Belgium is* bound* 
to acquit an accused but may order the detention 
of such youthful offender in a reformatory till he 
is of mature age (21 years). The judges after 
acquittal, ordered Sipido’s detention in a reformatory. 
But the law in Belgiuln, unlike the provision of 
the Indian Code, allows an aj)peal from such order 
and does not warrant the keeping ‘of a youthful ' 
offender in custody pending such appeal. Sipido 
^who had been in custody and to whom bail had 
been refused throughout the trial had to bo released 
pending the appeal and the lad availed himself of 
this opportunity to cross the frontier. The Govern- 
ment in England made this a ground of complaint and 
public feeling there rose very high against the Belgian 
Government. The object of Dr. Speyer’s article is 
to shew that the Government of Belgium could not 
interfere with the course of justice and that of all 
countries England should be the last to advise any 
such course. “Any attempt,” says Dr. Speyer, 
“from within or without to coerce the Courts of 
Justice into acting against the law or their conscience 
is an attack on the rights and liberties /)f every single 
citizen, and as such must be resisted to the utmost.” 
This is a principle long and lovingly cherished by 
the English people and the • learned Doctor very 
appropriately cites the authority of historian Hume 
to remind them “that England’s fleets, her power, 
her monarchy, her Parliament exist in reality for 
one object only : to maintain tile liberty and the 
independence of the King’s Bench,” 


It seems to us that Dr. Speyer has made out a 
clear case in vindication of the honour and ctedit 
df both the government and judiciary* of Belgium. 

After Sipido’s appeal was rejected by the Court of 
Cassation he was traced to Paris. Persons under an 
order of detention in a reformatory are not contem- 
plated under the extradition treaties. But the 
Belgian (/ovenimetit, being the guardian of youths 
under order of detention in a reformatory, claimed 
in loco parentis the custody of Sipido. and the French 
Government agreefhg, he was brought to Belgium, 
not as a fugitive criminal, .but as a jim away 
boy claimed by his father or his locum tmens^mA 
put into* the reformatory. This not only removes 
any doubt as to the hand fides of the Belgian 
Government but entitles the government to respect of 
.every civilized community for its regard for the law. 

^CODE OF CniMINAL PKOCEDURB, Sixth EditioUy 
being the Third Edition of Act V of 1898, By 
G. S. Hendersoiiy M, A., Bar-at-Lair. Weekly Notes ^ 
Trinting Works and Thackery Spink d' Co.y Calcutta, 
mi. me 7iV. 10. 

That in less than three years the author should 
have brought out a third edition, of the Code of 
1898 is iti itself a remarkable proof of the demand of 
the work before ns, and it is a demand that its Afrits ^ 
may fairly claim. Of late yoaxs, at any rate; this 
book has steadily pushed its w'ay to the first ^ank. 
The ra{)id exhaustion of the second edition and the no 
less rapid accumulation of decisions on the New Code, 
is ample justification for a third edition. The present 
edition includes cases selected from the Indian Law 
Reports series, the Calcutta Weekly Notes and the 
Punjab Records down to March 1891. The scheme 
-and arrangement of this edition follows that of its 
j)redece88ors, and is familiar to its readers. But we 
cannot help ousefving that the matter niight have 
been more logically and systematically recast. Even 
if the notes had been re-arranged and classified, 
without any substantial alteration, under suitable 
headings, the work would have been without a rival 
in the field of law to which it relates. The notes 
are pretty full and the various Reports. have been 
fairly drawn upon for that purpose. The cases from 
the Punjab Records, though seldom cited in the 
chartered High fcourts, will prove useful to the 
Courts and practitioners of that province.* A largo 
number of cases has been collected from the 
Weekly Reporter, but we think a good many more 
might have aptly found a place in the work. Not- 
withstanding the practice in some quarters to disre- 
gard those decisions as “old cases,” many of them 
embody valuable principles- which no commentator of 
the new Code can afford to ignore. The new deci- 
sions reported since the last edition have been mostly 
incorporated in this edition, /lud this renders it quite 
up to date. As an example, we may refer to the 
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Full Bench rulings In re Abdur Rahman, 4 C. W. N. 
056 : s. c. I. Lr R. 27 Cal. 839, to the effect that sec. 
537 cures defects under sec. 234, and to the still more 
recent case of Empress v. Dwarka Hath Mondul, 

5 C. W. N. cvi (106), tliat a Presidency Magistrate 
can revive a complaint dismissed by him without the 
order having been set aside by tlib High Court. 
Sec. 145 of the Code is of vital importance to many, 
specially in Bengal, and the policy or sense of the 
section is far from clear and its administration is ’ 
sometimes^ positively mischievous and it is little to 
be wondered that a great number of the recent 
decisions come under this section. It is* satisfac- 
tory to note that this section has been fully and 
carefully commoiitod on. The same remark applies^ 
to the Appeal and Revision, sections. The Index, 
which we have tested, includes almost the whole 
of the new matter added to the notes. On the 
whole we think that this edition will • thoroughly 
maintain the position of its predecessors as the most 
reliable edition of the Code of 1898. 

English 

BANKRUPTCV COURT.-Wabd v. Fry, Before 
Mr. Justice Wright. 12th November 1900. 

Trustee in bankruptcy — Money paid away by hanh 
npt ^ter act of bankruptcy within three months — 
Sec. Bankntptcy Act, 1S8S — Wagering contract — 
f Right of trustee to recover. * 

In thie case Plaintiff, the trustee in bankruptcy 
I of one Barratt, a trainer of horses, was suing to 
recover £500, which Barratt liad paid away to the 
Defendant, a professional betting man. The date of 
the act of bankruptcy was 6th July 1899 and in 
due course Barratt was in the end of November 
1899 adjudicated a bankrupt. Abou't the end of 
July 1899 Barratt had paid away, two sums of 
money ainounting to £500 fib Dcfbndant. £200 
were paid as the amount of a bet he had lost with 
the Defendant and £300 were deposited in respect 
of other bets with the Defendant. On condition 
that if Barratt lost those bets, which he did, the 
deposit was to belong to Defendant. ^ • 

The question was whether Plaintiff’s claim was 
good for the two sums which he claimed for distri-* 
bution among Barratt’s creditors. ^Defendant said 
that he had entered into the transactions in good 
faith, when he was not aware of* any act of baiik» 
ruptcy on the part of Barratt. That the transac- 
tion was a completed transaction previous to the 
receiving order and so he was entitled to retain 
the money. 

The learned Judge now delivered a considered 
judgtnent, he held that it was settled law that there 
was no distinction in this respect between goods 
transferred by the bankrupt and monies paid away 
by him. The same principle applied. 

It followed that subject to the proviso in the 
Bankruptcy Act regarding bond fide transactions, 
the trustee could sue the recipient from the bant 


nipt to recover same and in so doing he was not 
bound to show fraud against the recipient. Wolver- 
hampton Banking Co. (14 Q. B. D. 32). The only 
protection Defendant could claim was under sec. 49 
of the Bankruptcy Act, 1883, but even if within 
cl. (tf) there was a “contract” or “ dealing/’ it means 
a transaction having a contractural force involving 
a legal obligation, here the contract insisted on was 
an illegal one under 8 and 9 Viet., c. 109, sec. 18 
being a wagering transaction and so null and void. 
The deposit of the £300 did not vary in any material 
respect from the ordinary payment of a bet. There 
was no valuable consideration for the change by 
which the £300 deposited became Defendant’s pro- 
perty. The payment in effect was a voluntary one : 
Miriining v. Parcell (7 D. M. it fl. 55). The £500 
were 111 truth* paid for a debt not recoverable by 
lavv, the •pay men b was without consideration. Tho 
Plaintiir must therefore succeed. 

* Mr. Wallace, Q. C., and Mr. Hanvill for the 
rtaintift’. 

Mr. Isaacs, Q. C., and Mr. Muir Mackenzie for tho 
'Defendant. 

C. W. A. Judgment fiv Plaintiff. 

DiyoRCE COURT.— Hamilton v. Hamilton and 
Asobuniiam. Before Mr. Juhtick Goiiblij Barnbh. 
18th Ma^rch 1901. * 

• Proof of Amtralian divorce — Second matriage in 
India. 

The Petitioner and Co-respondent were members 
of the theatrical profession touring iu India, The 
Respondent was the Petitloupr’s second wife whom 
the Petitioner married at Bombay. His first wife 
was an Australian lady, whom he married at Secun- 
derabad, wliilo he was stationed there as an officer in 
• the Indian Army. After that marriage the husband 
and wife went to reside in New South Wales. While 
there the iirst wife obtained a divorce from Peti- 
tioner on the ground of his cruelty and intemperate 
habits. He then gave up his Australian domicile 
and at Bombay mot and married his present wife the 
Respondent. While at Calcutta ho discovered that 
liis wife had been familiar with tho Co-respondent, 
and subsecpiently the Respondent and Co-respondent 
^were discovered passing as man and wife in other 
parts of India and ultimately at Clapham near 
London. 

Evidence of the validity of the Australian divorce 
was given by a member of the English Bar also a 
member of New ^Joutli Wales Bar, aifd the Indian 
marriage was proved by a certificate produced from 
theJndia Office. 

Mr. Bernard for the l^titioner. 

Mr, Randolph for the Respondent. 

The learned J udge pronounced a decree nisi with 
custody of the child of the marriage to Petitioner. 

U. W. A. . * 

Note. — I n the ca.so#of liaUd v. Bailct, heard on tho 1st 
March before the same learned Judge where the parties, domi- 
ciled French subjects, were married at the Consulate-General 
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of France in London, a French Avocat gave evidence as to the 
validity of the marriage, and various authorities were referred 
to including Dicejs’s Conflict of Laws (1896), Hammeks* 
Marriage Laws (1887), Rex, v. Bmmjpton, 1808, 10 East’e lie- 
ports, 282. 

C. W. A. 


CHANCERY DIVISION.-Randt Gold Minino 
Co. V. Wainwright. Before Mr. Justice Kekkwicit. 
9th November 1900. 

Companies Act 1862 — Interim injunction — Articles 
of association — Calls due on shares —Power to vote — 
Appointment of liquidator — Three-fourth majority. 

This matter came on by* notice of motion ; the 
Plaintiffs seeking to restrain the Dc'fendant Cyril 
Frank Wainwright from acting as liquidator of the 
Plaintiff Company. 

The Company was inaugurated on fith July* 1895 
with a capital of £800,500 in £1 shades subse- 
quently converted into 320,000 shares of 5 each. 
The bulk of the shares were issued upon vvhfcli, 
there was outstanding a small liability. On -lOtfe 
July 1900, notice was given convening a meeting 
for the purpose of considering and if thought fit 
passing resolutions for the sale of the (bmpany’s 
undertaking to a new Company, also for voluntary 
winding up the Company. 

This meeting was held on 8th August, the (J)iair- 
raan declared the resolutions carried ; a poll %as 
demanded and the meeting for that purpose was 
adjourned to 19th September. On that clay the 
Chairman declared that for the resolution were 
recorded 90,057 votes against 71,080. Later on an 
extraordinary meeting was held for the purpose of 
winding up the Company voluntarily, at this meeting 
the Defendant was appointed liquidator. It appeared 
that among the votes counted were 41,000 held by 
the new Balkis Company, these shares had been 
forfeited for non-payment of calls by the original 
holders and had since been acquired by the new 
Balkis Company. 

For Plaintiffs it was urged that having regard to 
Art. 67 of the Articles of Association the shares held 
by the new Balkis Company bad no right to vote, 
because there were calls dive on same. Also that 
the resolutions passed were bad for want of a Jth 
majority. 

The Defendant said there was no call due in 
respect of any shares in the hands of the new 
Balkis Company., The call was not made on them, 
but on the original holders on whose hands they were 
forfeited and that the Jth majority was not essential. 
The learned Judge arrived at the* conclusion that 
he must hold that under the circumstances sums of 
money in respect of the shatres held by the now 
Balkis Company by purchase* were still due, and 
Plaintiffs’ contention under the 67th article was sound 
and effect must be given to it by holding that such 
B ares could not validly vote. An interim injunc- 
Wh'i prohibiting. the. Defenda-ht, 


Mr. Remhaw^ Q. (7., and Mr. Cloivson for the 
Company. 

Mr. Sheldon for Mr. Wainwright. 

C. W. A. Interim injunction granted. 

CHANC^ERY DIVISION. — In re the Ilfracombe 
Permanent Mi^ruAL Benefit Building Society. Be- 
fore Mr. Justice Wright. 14th November 1900. 

Compulsory Winding Act, — Unpaid creditor peti- 
tioning, other creditors opposing — Consideration of 
his right to obtain such order — Bight to wind up 
society not authorised by law, * » 

The above society was legally constituted in 1868, 
but it ceased to enjoy the full protection of the law 
in consequence of the repeal of the Building 
•Society’s Act, 1836. For some time the society was 
in a flourishing condition, but owing to the secretary 
having embezzled its monies the society becanie^ 
in an insolvgnt condition. With the solitary excep- 
tion of the Petitioner all the other undisputed cre- 
ditors agreed and accepted 12s. M. in the pound. 
That payment was made by the directors paying 
. out of their own pockets some £800 in addition to 
what its* assetg realized. After paying the rest of 
the creditors there was sufficient in hand for the 
Petitioner. He would not take less than 15 in the 
pound and now applied for an order for compulsory 
winding up. It appeared that there had been a 
previous petition for the same purpose,, which^iuist 
have been knojvn to Petitioner, but in which he did* 
not join, but waited until the funds were distributed. 
The learned Judge in giving his judgment dismiss- 
ing the petition remarks on the last-mentioned fact 
as one not disposing him to help the Petitioner. No 
probable case was shown, upon which he ought to 
act, that misfeasance proceedings against the direc- 
tors would bo productive of any good effect. There 
' was no reason to suppose that there was any mis- 
conduct on their pajt. The law on the point was 
clear, that a p'etitiouing creditor is almost entitled 
O.C debito jusiitiae to a winding up order, unless it 
can be shown that he will gain no benefit from it. 
{In re Chapel House Colliery Co., 24 Ch. 1). 259, and 
In re Uraquay Central Railway Co., 11 Ch. D. 372). 
On »i.he circumstances of this case the Court held 
t,hat the Petitioner would gain no benefit from it. 

, Upon the other point the Court said that the only 
act Which justified the society’s existence (the 
Building Society’s Act, 1836) had been repealed and 
tire status of the society in consequence' was involv- 
ed in great doubt. This society was formed in 1868 
under the pvwers of that repealed statute and 
“formed ” in the Cornpanys Act, 1862 ; sec. 4 must 
mean formed and having its existence recognized 
under the provisions of another Act; upon b^th 
grounds Petitioner failed. 

A/r. Terrell, Q. C., and Afr. Waggatt for the Peti- 
tioner. 

Mr. Swenfen Eady, Q. (7., and Mr. Noriheote 
for the Society. 

C. W. A. Petition dismissed without costs. 
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• * J;otc0 of Caoeo, 

(The important ones to bo fully reported hereafter.) 

PRIVY COUNCIL. 

[ KB'ARGumknt of the Appeal from 
TfiK Madras IIioii Court.] 

The Lord Chancellor. 

Lord Hobhouse. Vasudkva Padiii 

Lord Macnaohten. KifADANOA (Uru, 

,Lord Da vet. Defendant, Appellant, 

'jiOM) Robertson. ’ 

Lord Lindley. Maouni (Magat4.) Devan 

Sir 11, Couch. Rakshi Matiapatuui.u, 

1901. Plaintiir, Respondent. 

27, February. • 

Grants personal or to a family -Presumption — 
Proof. 

The facts of this and tlie argirtncnts at the 

previous hearing in November 1900 are to be found 
at p. lx of the present volume of the AVeekly Notes. 
The case was now re-argued before the committee 
as above constituted. ^ 

During the course of Mr. Rransc^n’s statement of 
his case ‘ . 

Sir Richard (^ouch referred him to (U^pee Krista 
Gossain v. Gimgapersaxid (tossain (6 Moo. 1. A., p. T).*!), 
as tl^ loading case on the point, the real question 
being for whom was the gift intended ; the form of 
the gift is of little importance. Can •you make out 
that it was a personal gift 'i 

Lord Hobhouse.— It seems to be a gift to 
Brahmins. Tt is a grant on a consideration, a re- 
clamation grant ; the Raja got a rent. 

Mr. Branson referred to 1 Select Reports 
(1794), p. 7. , . . 

Lord Hobhouse. — That was a case of an acquisi - 
tion for money paid down at the time, 1 Sudder 
Decision^ (1852), p. lU. riaintilT hi that case ad- 
mitted himself out of Court. 

Sir Richard Couch. — I n the j)reseiit case it is 
admitted that they were a joint family. 

Mr. Mayne.—kwdi that they had joint property, 
Fill ton^s Reports (1843), see pp. 1G9, 171 ; 7 Jlom. 
High Court Reports, p. 176 ; Dharm Das Pandey’s 
case (3 Moo. I. A., p. 240), criterion is from wlAt 
source the money comes. « * 

Lord Hobhouse. — Treating the matter of the name 
which appears in the grant as a circumstancq of 
small moment. 

Lord Maonaghitcn.— Y es, if the money copies 
from joint funds. • 

Mr. Branson also referred to 6 Moo. I. A. at 
p. 538. 

Lord Hobhouse. — There is a case in the 19th 
Weekly Reporter at p. 231. 

Sir Richard Couch.— T here is a case in the 6th 
W. R. at p. 69 which shews that property standing 
in one man’s name is no index to his being the real 
owner. 


Th& Lord Chancellor. - That is on the assumption 
that it w'as a joint e^ate. 

Lord Hobhouse. — How do you begin 3 ?our separate 
property here, is it not by tlie grant 1 

Mr. Branson . — Ves. 

Lord Damsy.- A joint member may hold separate 
property. 

Lord Hobhouse. Is this a gift. If it is a gift 
it is wholly unexplained, you must prove that it is a 
gift personal to the donee. You have not shown 
that the donor the Raja was a friend, see Sir Thomas 
Strange. 

Sir Rktiard Couch referred to Colap Cluindcr 
Sarkar’s hook. 

Mr. Branson. TIjo presnmplion is that if one 
makes a gift to me he is a friend. 

LdiU) Hobhousk.-- AVheie pi()p(‘rty is ac([uired by 
nef fnnds^it all, what is the presunqdion i 

^Mr. Branson. There riainlili’ must prove that 
the grantee trcalcil it as joint pnqierty. Tresump- 
lion arisc.s from aiiinisition. Here there was no use 
of joint funds. 

Mr. Branson then referred to the evidence of 
possossiou and next submitted that certain documents 
which had been since discovered at the collector’s 
oftice records conclnsively proved that the gripit was 
to hw client alone. These documents the Madras High 
(V)urt 'had wrongly refusc'd to admit on application 
^for a raview. 

Mr. Maynv for the Respondent submitted that 
those documents were forgeries, ho relied on 3 Moo. 
L A , p. 210, and 19 W. R., p. 231. 

Sib R. (’ouch. — ’rhere is a case to the same cUcct 
in 13th Moore. • 

Mr. t’.— -To claim pr()[ierfy as separate pro- 

.perty the party who so claims it must show that 
it was acquired without any detriment to family 
property. In the case of a gift it is to be ascer- 
tained with what intention it ivas given and with 
what intention it was niceived. If you cannot get 
at that then it must })e seen how it was treated .and 
dealt with by the party to whom it was given. 

Mitiik., Ch. 1, sec. 4, treats of personal considera- 
tion consistent with the passage. 

Lord Hobhouse read from Sir Thomas Strange, sec 
also pp. 216 and 217. 

6th March. 

Mr. Branson^ before Mr. Mayne resumed his 
argument, referred their l^ordships to 1 Strange, 
p. 209 (Ed. 18.30) ; Pertah Singh v. Subnns Lai 
(1 Select Repprts, p. 121 at p. J22-3); Strange, 
Vol. 2, p. 365-6 (Shrotriiim) ; 3 (Jolehrook, para. 332 
c/. sloka 345 ; Mitak , (’!). I, see 4 sloka 381; 
Mayne last*editioii, sees, 281, 288, 291. 

Mr. Mayne^ continuing referred to Manu, Ch. 9, 
206 ; the Appellant must bring himself within that 
article, he must show that tlie grant was made 
imder circumstantes special to himself otherwise 
it is to be assumed that it was for the benefit of 
the family. • 
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Lord Davky. — What if the origin of the pit)perty 
is not known ? 

Mr, Mayne. — Tliis was a grant for benefitting 
Brahmins for the benefit bf the grantor. The 
village is described as Agraharam— Mann, Ch. XI, 
para. 6, 

Lord IIoBnousE. — By that motive yon suggest 
that the notion of a personal grant is got rid of. 

Mr, Mayne, — Yes. He then went on to show 
that what was done after the grant was consistent 
with the gift to the family, common enjoyment and 
common liability going on until 1887. lie referred 
to the receipts down to that year. 

The criminal proceedings in 1888 show that for 
the first time Appellant asserted his possession. 

The Court. — How is that ^evidence, moreovei; it 
does not show when Appellant got possession. • 

Mr, Mayne referred to sec. 13, Evidence A^Jt. He 
first asserted his right. 

Lord Hobitouse. - Defendant does not show when 
he got possession. ' • 

Lord J)avry. — There is a body of evidence that 
tenants paid rents to Appellant. 

Mr, J/rtyne. ™ There is no documentary evidence. 
There is nothing to corroborate the raiyat’s evidence, 
submits that should not be accepted. 

Mr. *Iiran8on replied. • 

C. W A, Judcjnient reviewed , 


PEIVY COUNCIL. 


(AiTBAL from OlTDlI ] 


Lord Hobhouse. 
Lord Davey. 
Lord LiNDiiKY. 
Sir Jl. Couch. 
1901. 

22, February. 


Mussammat Azi/uxnissa 
Tassaduk Husain Khan. 


Maintenance — Value of ajipeal. 


This was an appeal from a decision of Mr. Bleu- 
nerhasset, the Judicial ('ommissioner of Oudli, 
which had reversed on second appeal the decisions 
of two lower Courts in Oudh, that of the Subor- 
dinate Judge of Hai Bareli ajid also of the District 
J udge of Kai Bareli. 

The question involved in this suit was whether the 
Appellant was entitled to the declaration she sought 
that the right to receive Us. 70 per month which 
Clihedu Khan, the^Responclent s father, had obtained 
a decree for, ceased at his death. 

Plaintiff is the grand-daughter of one^Abdul Hakim 
Khan to whom one moiety of the Amanwan Taluk- 
dari estate belonged. Her interest was one-fourth*' 
in that estate. The other Defendant t5 the suit 
was Mahommad Said Khan, the talukdar of the 12 
amms portion ; he admitted Defendant- Respondent’s 
right to receive the said allowance. Abdul Hakim 
Khan was the brother af Chhcdu 'Khtm, and uncle 
of the Respondent. 

Chhedu Khan died on ‘iOth Dcconlber 1889, and 
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the Respondent had since received the said ^annuity 
and was in receipt of it when this suit was instituted. 

The ownership of the whole estate Amanwan 
before the eight-anna share of it came ’ to Abdul 
Hakim Khan, was with one Aladad Khan; ho had 
two daughters, one of whom married ,Abdul Hakim 
Khan, and the other one married Saadat Khan, and 
these two sons-in-law became, in right of their wives, 
the owners of one moiety eaoli of the estate. 

During the rebellion these two brothers were in 
confinement, when by means of Respondent’s exer-* 
tions with the rebel Government, they were released. 
They had*bccii taken prisoners by one Raja Jagpal 
Singh, the talukdar of Tiloi. 

By way of return for such services, on the Slst 
January 1858 (Iblli Jamadi-us-Sani 127i Hijri), 
Abdul Hakim .Khan executed an agreement which 
covenanted that in consideration of the services 
rendered, “ 1 shall have no objection to the giving 
of my brother’s half share in the estate, when I 
get into possession of tlie estate, rather, at the time 
of the execution of the lease, I, the declarant, shall 
.myself get the name of the said brother entered 
therein conjointly with my own.” 

In addition to the above agreement, there was a 
special contract made before Major Orr, Deputy 
Commissioner, attested by him, and signed by Abdul 
JIakim Khan and Saadat Khan, they stipulating that 
the names of Chhedu Khan, brother of Abdul 
Hakim Khan, awd of one Shujaat Khan, brother of 
Saadat Khan, should be entered in the Khewat. 

Considerable litigation took place between Chhedu 
Khan and his brother Abdul Hakim Khan, in 1860, 
1863 and 1868, Chhedu Khan claiming a moiety of 
Abdul Hakim Khan’s share for himself and his heirs 
for ever. 

On the 5th rAugust 1863 Major Macaiidrew, the 
l)eputy Commissioner, decreed to Chhedu Khan 
Its. 70 per rnonthjrom the date Abdul Hakim Khan 
.entered into possession of the Amanwan’ estate 
chargeable against the Defendant’s share. 

Abdul Hakim Khan appealed to the Commissioner, 
Col. Barrow. He referred the matter to arbitra- 
tors ; certain talukdars met by consent of parties 
and addressed the following award to Col. Barrow. 

‘‘Under your orders this case was committed to 
vs for disposal. Accordingly we having summoned 
both tbe parties, ‘^and enquired into the case took 
from them a deed of agreement to abide by our 
award. After having taken the deed of agreement, 
we decide as follows : — 

“That from 1871 F. Abdul Hakim should always 
pay to Cheddu Khan Rs. 70 per mensem, and that 
the latter should give up his claim in respect of 
previous years, and should realise from Abdul Hakim 
Khan Rs. 70 every month, 

“ Parties being present, our decision stated above 
was read over to them. Chhedu Khau accepted it 
but Abdul Hakim Khan did not. 

“ The arbitration award, together with the deed 

agreement, is submitted to you for orders. 
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“Moreover (we hold) that Chhedu Khaii should 
always Amain obedient to Abdul Hakim Khan.” 

Thereupon Col. Barrow passed the following 
order;— 

“Inevefy way Abdul Hakim’s obligation to pro- 
vide for his brother is proved and it has been like- 
wise acknowledged by public opinion, for a former 
puncliaytt awarded, in September 1859, that he 
should pay Rs, 400 per annum. *They did not 
consider the deed marked B a valid one, but still 
they decreed the money paymenJ. * Mr. Capper in 
the Revenue Court and Colonel Macaudrow in tho 
Civi> Court have decreed Us. 70 per mensem as 
tho sum that should be paid monthly by Abdul 
Hakim to Chhedu Khan, and now these talukdars 
without the remotest interest in the matter have 
fixed on the same amount. They have remitted the ‘ 
arrears, and all things considered, 1 do not conceive 
a better decision can be come to. I uphold then tho ‘ 
decision of the lower Court awarding Ks. 70 (seventy 
rupees) a month to Chhedu Khan to be paid by 
Abdui Hakim, but reverse so much of tho decree 
as aw^ards arrears of instalments.” 

Such allowance having been continued as aforesaid 
to Chhedu Khan’s son. The present %uit wKs insti 
tuted by tho Appellant, she having succeeded in two 
Courts, Aut ultimately her suit being dismissed by 
the said Judicial (Commissioner, she now appealed 
to His Majesty in Council. 

Mr, Degruyther for^the Appellant relied on the 
arbitration award urg^ig that the right 'to receive 
payment was limited to the life of Chhedu Khan and 
pointed to various misstatements in the Judicial 
Commissioner’s judgment. He referred to (L. U. 12 
[. A., p. 1G3 and to L. R. 12 1. A,, p. 214.) 

Mr. C. W. Arathoon first raised a preliminary 
objection to the appeal, urging that as the Appel- 
lant’s right to the annuity was to one-fourth of the 
mni of Us. 70 a month, the Judicial Commissioner 
under sec. 59G could not give leave to appeal the 
imount in- appeal betwe’en the parties to the suit 
3eing under the appealable value. 

Lord LindjLey. — But the decision would govern- 
>he whole annuity. 

ifr. Arathoon , — The Appellant is not interested in 
bhe Respondent’s right to get the three-fourth ffom 
[ler co-sharer owning the three quarters of the taluk,, 
who moreover has admitted Respondent’s right. 
Jhhedu Khan’s claim against Abdui Hakim Khan 
was to half the estate and a claim based on a contract, 
3ot a maintehance claim granted out of favoui'. 
The obligation Col. Barrow referred to was a legal 
obligation. Mr. Arathoon referred to the earliA’ 
proceedings. 

Mr. Degrupher was not called on to reply. 

On March 9th Sir Richard Couch delivered their 
Lordships’ judgment advising His Majesty to allow 
the appeal with costs. The judgment refers to the 
two cases cited by Mr. Degruyther and concludes 
ts follows ; — 

Their Lordships did not soe in the circumstances 


under which the award was made any of which would 
enable them to pronounce that the Rs, 70 a month 
were to be paid after tho death of Chhedu Khan. 
The last line of the aw'ard seemed to indicate that 
it was for him personally. If Chhedu had any title 
to a share in the taluk before the (Government took 
possession of it in 1858, he had none after the mnaif 
which w'as granted by the Covernment, as his name 
was not in it. That was noticed by tho Commis- 
sioner in the judgment ho gave before the roforence 
to the arbitrators. Chhedn’s right was only under 
the agreement, and the Commissioner concluded his 
judgment by saying that the issue was reduced to 
“ what consideration is (5rihed 11 Khan entitled to in 
consequence of Abdul Hakim’s promises and agree- 
ments with him r' The arbitrators said in the award 
that* they bad inquired info the ca.se, and they might 
have ^jonsidered that justice would la; done by giving 
to Clihedi’i»the Us. 70 per month for his life, that 
being a sufficient reward for his services in obtaining 
the release of Abdul liakiin and Saadat from prison.” 

C. \V’. A. Appeal alloivrd with co$ts. 

• PRIVY COUNCIL. 

[ApI’EAI. VuOM TIIK PtJN.JAlJ. 

Tub Lord Ciianokli.or. 

Lord^Ia(Jna<3HTBS. Ahmad Yau Kuan and 

I/mf) Davev. ^ others, 

Lord Uoukktson. '• 

fuoRD Lindi.by. The Secretary of State 

1901. FOR India and another. 

February. 

(h unt ~~ Construct ion. 

This was an appeal from decision of the Chief 
Court of the Punjab of 2Uh January 1898 confirm- 
ing that of the Divisional Judge of Lahore by which 
,tlie Plaintifls-Appellauts’ claim to proprietary right 
in the Hajiwah ca-ual 50 miles long in the district 
of Multan was rejected. 

, The canal was excavated by the Plaintiffs’ grand- 
father Chulam Mustafa Khau and their father 
Glmlam Kadir Khan by permission obtained from 
the Commissioner of the district in the year 18G1 
at a cost of about 9 lakhs of rupees expended by the 
said ancestors of the Plaintiffs, and remained in their 
possession until 10th December 1888. 

• It passed in its course from the Sutlej river 
through many villages owned by persons nob parties 
to this suit, whose consent Plaintiffs’ ancestors had 
obtained under agreements to supply them with 
water. 

The (lOvernrnSnt waste lands of over GO, 000 acres 
which were fanned by IMaintiffs and others were in- 
cajftible of cultivation fpr want of water. The canal 
terminated in waste lands cultivated by the Plaintiffs’ 
said grandfather, and it was admitted that Govern- 
ment very largely benefited by such undertaking. 
Farms of waste landji were limited to the period of 
the existing settlement. In considering tbo course 
to be adopted in Jhe new settlement, proposals were 
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made for a lease to Plaintiffs’ father of , a large tract. 
After much correspondence these negotiations ended 
in the Viceroy sanctioning in proprietary right a 
grant of 60,000 acres to Plaintiffs’ father in 'Decem- 
ber 1879. In the settlement records the canal was 
entered as the property of' Plaintiffs said father. 

A formal deed was executed on 26th March 
1886 after suggestions from Plaintiffs’ father that 
certain of its terms should be amended which was 
not agreed to. The Chief Secretary to the Punjab 
Government signed it for the llespondents : l^laintiffs’ 
father signed it on his own behalf. 

Upon the death of Plaintiffs’ said father disputes 
arose among his four sons, the Plaintiffs-Appellants 
being the three younger sons ; owing to such quarrel. 
Government officials took ^ over possession ^and , 
management of the canal lirst temporarilji then 
permanently on 27Lh February 1890. , . 

Plaintiffs Ihen instituted this suit claiming pro- 
prietary riglit in the canal for an account, injunctions 
and other reliefs. • 

Defendants denied the Plaintiffs’ right to the 
canal outside the 60,000 acres grant, and relied on 
the said agreement, 'riie 8th clause was follows : — 
“*J’he canal dug by the grantee and known as 
the llajiwah shall for the present remain under the 
management of the said grantee. Provided sijways 
that in consideration of the premises the said graiftor, 
his successor and assigns shall at all times hereafter 
w'henever he or they shall think necessary be entitled 
without the consent of or permission from the said 
grantee, his heirs, legal representatives and assigns, 
to take into his or theii own hands and control the 
management and distribution of the water of the 
said canal without payment of any compensation 
whatsoever, and . further to clear the said canal find 
recover the cost of clearance and management by h 
canal rate to be levied on the area irrigated.” ' 

The main question for determination in this suit 
were the rights of the Plaintiffs in the canal prior 
and subsequent to the deed of the 20th ^ March 
1886, the finding on the latter question involved 
the legal construction of that deed. 

On the 7th June 1895,*- the Divisional Judge 
delivered judgment, and found 

I. That prior to the 20th March 1880, Plaintiffs 

had no legal rights in the llajiwah canal 
as soon as the lease of the Uirani lauds 
terminated any rights they may have had 
terminated also. 

II. That thfi proprietary rights were in the 

hands of the Government, Vho did not 
confer them on Ghulam Kadir by the 
Mwad of 1886, and that Ghulam Kadir 
by. accepting the ‘sanad aftM* the Finan- 
cial Commissioner’s reply to his petition 
of the 7th July 1885, “accepted the 
position, and admitted that there were no 
further rights beyond tjiose detailed in 
the sanad, and that outside the grant he 
had no proprietary right,”' and waived all 


claims in consideration of the gift of the 
land. 

HI. That on the true construction of paragraph 
8 of the sanad, the Defendant 1 was 
“ entitled to take into his 6wu hands 
through his subordinate officers, at his 
pleasure, all the powers which were exer- 
ciseajile by the Plaintiffs in the Hajiwah 
canal,” and dismissed the suit with costs. 

An appeal to ihe Chief Court of the Punjab was 
also dismissed on the 24th January 1898. The 
Judges of that Court held : 

(1) That by the sanction originally given to 
* construct a canal, all that was granted to 

Ghulam Mustafa Khan was permission 
to make a canal for the purposes of his 
^ lease, and that in the event of that lease 

not being renewed on its expiry his rights 
in the canal would lapse with the lease. 

(2) Tlmt the ])nsitioii taken up by (iovernment 

in the letter of tlio 17th November 1890, 
was consistent with the deed of 1886 and 
with tbe letter of the Financial Com- 
missioner of the 3rd August 1885, and 
that* Ghulam Kadir Khan’s signature of 
the deed without amendment establishes 
the intention of the parties to have been 
as now contended for by the Government. 

(3) That the Plaintiffs were not entitled to 

any relief even with regard to such rights 
as •they were now admitted by Defendant 
to possess. 

It was submitted that having regard to the enor- 
mous expense incurred by the Plaintiffs’ gnuidfather 
and father in constructing the canal in question, 
amounting to 9 lakhs of rupees, and to the rights 
in the land of the ciuial and the water conveyed in 
the canal previous to the grant, to the arrangements 
made witli several proprietors of the villages over 
whose land the . canal passes, it is unreasonable to 
suppose that Plaintiffs could have intended by 
clause 8 of the deed in question to concede to the 
Government the power at its will to deprive them 
of those valuable rights merely in consideration of 
the^ grant of waste lands, which might at any time 
be rendered valueless by the Government assuming 
ihc exercise of this power and fixing a water rate 
whiqh might leave the Plaintiffs no margin of 
profit. The titl^i' of the Government was questioned 
on behalf of the Appellants as regards the canal. 

Mr, Mayne^ Mr. C\ W, Arathoon, Mr. Degruyther 
and Mr. A. K. Khan for the Appellants. 

*Mr. Arthuf- Cohm, K. 61, and Mr. Branson for 
the Respondent. 

The case was argued on 20th, 2l8t February and 
on the 6th March, and judgment was reserved. 

Judgment reserved. 

C. W. A. 
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Very unusual proc^pdurk seems* to have been 
adopted by the High Court in the case»of Empress 
V. Sadak A}i and others^ popularly known as the 
Noakhally murder case. Wo have not been able to 
find any precedent for remanding a capital sentence 
case for retrial by the Court below when the ^igh 
Court had a complete record and considei^d the 
whole of the evidence before it. The order erf 
remand is all the more remarkable as it has refci’cace 
to only one of several co-accused wlTose offence arise? 
out of one and same transaction, and the evidenpe 
on record has a bearing on the whole case. We 
could have understood the order if the remapd 
had been under sec. 375 of the Code of Criminal 
Procedure for the purpose of further enquiry or 
for taking additional evidence. No doubt, sec. 376 
gives the High Court the power to order a new trial 
on the same charge. But if a retrial was ordered 
under that section it is a matter of ordinary judicial 
fainiess thrft the’ remanding Court slniuld not com- 
ment on the evidence or express any opinion as to 
ihfl, credibility of any particular witness or witnesses. 


If it is not tolerated by the law that publicists 
^ should make any comments on a pending case lest 
theret should be prejudice in the trial, on what 
principle js it to be justified that an Appellate Court 
should remand a case for retrial with findings as 
to* who is to be relied on, and who not, and what 
inferences arise from the evidence recorded in the pre- 
vious trial. It is manifestly placing a subordinate 
Court and the assessors, in an almost impossible posi- 

* tion, namely, to arrive at any independent finding, 

The order and directions of the remanding Court 
tran^ress the fundamental principles of judicial 
tri»l in another respect. A very material issue in 
the case is whether Ihe Police had placed obstacles 
in the way of a proper judicial enquiry into it and 
whether a certain police-officer had perjured him- 
■ self during the trial and attempted to pass off a 
certain forged document as genuine. We cannot 
comprehend how a Court not finally disposing of 
the case but remanding it, as against the principal 
accii^cd, for a ne\v trial, can record any finding with 
Tegard to such issues. Still this is what the learned 

* judges have done. This seems all the more un- 
fortunate as certain Hales in connection with those 
issues are still pending before the same Court, 

The Court has thus in sending the case for 
retrial, not only anticipated the functions of the 
lower Court, but has ialso rendered itself incom- 
petent to sit as an Appellate Court in any pro- 
ceedings connected with this case. We have every 
confidence that the learned (Jhief Justice will take 

* steps to ensure a proper judicial enquiry into the 
whole case rather than allow this remand judgment 
to throttle it, so far at least as the conduct of the 
Police is concerned. The proper course for the High 
Court in this cage, in our humble opinion, would have 
been to maintain a judicial unconcern with regard 
to, the irrelevant matters in the Sessions Judge's 
judgment uiFtil the he&ring and then, after censuring 
Mr. Pennell for the impropriety of his language and 
for the introduction of irrelevant matters in his judg- 
ment, to proceed to dispose of the whole case on the 
record before it or te remand the same for retrial on 
the ground of bias of the judge or jprejudice to the 
accused, if their Lordships were of that opinion. 
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The following extract from remand judgment 
shows clearly that their Lordships wore not alto- 
gether unconscious of the possibility of influencing 
the lower Court upon the retrial : — 

“In view outlie course which we pro]K)Me to take, «o far as 
Sadak ia concerned, we (1(» not wish to express, nor w< uld it 
he expedient or rigl>t that we should express any opinion on 
the facts to which we have referi’ed. Tint we think wo are 
entitled to explain the conclusion to which the general 
evidence has led us as to the time when and t)io cireuuiKtaiuvs 
under which this crime appears to have heen c«)nnuitl-ctl, 
&c., 

We see no justification for what follows and 
hardly any for what precedes the above, 'fhe truth 
or otherwise of the whole case will have to* be 
decided by the Court belo% on what their Lgrd- 
ships call ** the general evidence,” and it does not 
seem right for their Lordships not only t<? pass on 
their own conjectures on a subordinate Court, but 
also to detach portions of this “ general evidence* ” 
and mark out particular exhibits and stamp them 
as true or untrue. It is indeed very hard on the 
accused to be sent for retrial before a subordinate 
Court with the suggestions of a superior (Jourt as to 
how and what ho may be found guilty of. Had 
anything similar been done, at any other time, by 
any lower Court their Lordships would surely Jiave 
fpiashed the judgment. , 

We commend the following .portion of the judg- 
ment in the above case as laying down a very 
wholesome rule for the guidance of judicial ofticers. 

“ Wo desire to lay down einplialically for the information of 
the subordinate judiciary. Ibat in a criminul trial tlioie is one 
issue and one issup only for the determination of the Court, 
viz, the guilt or innocence of the person or pcf. sons acchsed.^ 
The high po.sitiou of a judge, and the immunity with which 
the law surrounds his office and utterancos, arc based t»n the 
assumption that he forms his judginent upon a calm and dis* 
passionate consideration of the facts before him, and gives 
expression to his views in a judicial spirit without importing 
into it personal feeling or personal bins. It would be intoler- 
able if a judginent was to lie made the vehicle for giving 
vent to individual grievances or ])ersonal animosity, or for the 
purpose of posing as a champion o/ pu\)lic liberty. The intro- 
duction upon the record, agaiust all j‘ule.s of law and princi- 
ples of evidence, of docunieuts which have not the faintest 
bearing on or connection with the case which the Session.s 
Judge was trying, with the plain object of enabling him to 
ventilate his own grievances, real or fancied, and delivering 
a homily to the public u])on tlie general wrong-doing of higli- 
placed officials, ha.s made a travesty of justice. The judg- 
ment in this case, in my opinion, and 1 say this with extreme 
regret, infringes every canon of judicial decorum and judicial 
propriety.'’ ^ 

Wh proposed reserving ofjR COMMENTS ON THE 
decision of the Judicial Comtnittee in the case of 
Kal'idas Mnkerjee v. llie East Indian Railway Com- 
pany [2 C. AV. N. 609 : 3 C. W. N. 781 : 5 C. W. N. 
cxxxi (131)] till we could report it in e,Henso. But 
having regard to the fact that bur* contemporaries 
m England are expressing an unqualified approval of 
the 1 rivy Council view of the case, It is neoessary to 


point out that the Judicial Committee have, according 
to our view, misconceived the case altogether. It is a 
practice with the Judicial Committee not to disturb 
the findings of facts of the lower Courts except under 
exceptional circumstances. But in this case their 
Lordships have apparently departed from that rule.Und 
overruled the findings of the High Court on grounds, 
which have, to say the least, caused considerable 
surprise in India.' The Lord Chancellor observes 
in his judginent that charcoal stoves are provided 
in third class railway compartments in this country 
for the aoiivenienoc of passengers. This statement 
alone was sufticient for his Lordship’s judgment being 
received with ridicule in India. The evidence upon 
tf.vhich his Lordship has made that statement has 
been wholly misunderstood. No less remarkable is 
his Lordships statement that bombs which are 
exploded in this country on festive occasions arc of 
the size of cricket balls as also his findings that a con- 
signment of fireworks intended for a Hindu marriage 
and accompanied by two men could be carried as 
small parcels or concealed in tin boxes or canvas 
bags, giving them the appearance of the usual 
personal luggage of thiid class passengers. It 
is in evidence that the consignment contained 
rockets, and it did not suggest to the Lord Chan- 
cellor that Indian rockets with three feet or more 
of their brittle tail made of jute sticks or split 
bamboos, werq difiiimlt to conceal. It will excite 
no less surprise that the Kiiglish Lord Chancellor im- 
plicitly relied on the expert evidence that six of these 
bombs of the size of “cricket balls ” and concealed 
as a small parcel caused all the liavoc that the explo- 
sion, in this case, did. Expert evidence is generally 
at a considerable discount now-a-days and the judicial 
estimate of si^ch evidence which we often get from 
across the seas also confirms this view. In this case 
the expert evidence w’as such that neither counsel 
or judge in this' country eve/ considered it worth 
while to discuss it seriously There was substantive 
evidence as to quantity of fireworks carried and the ' 
evidence given by the expert in this case as opposed to 
it was altogether laughable. It is well known that 
firewor^js intended for marriage festivities are of a 
miscellaneous kind and ordinarily they are carried 
in large baskets. The explosion and its result 
abundantly showed that there must have been a very 
large ipiantity of fireworks. The report of an 
eiv-iniry by the Bail way Company showed that their 
servants were aware of such traffic in explosives by 
pacsenger trains. Their conduct showed that by 
the exercise ot ordinary care and precaution they 
might have, as they really did afterwards, prevent 
such dangeorus traffic. From such facts proved the 
Courts below came to the conclusion that the pre- 
sumption of negligence on the part of Company’s 
servants wtxs so strong that it could[ only Je rebutted 
by evidence.* We do not understand how the dead 
man’s father living over a thousand miles away was to 
bring home any evidence of the conduct of Eailway 
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servants in allowing fireworks to be taken into the 
carriage in which the deceased was travelling. Any 
one who has been in this country, knows how 
difficult it is for a third class passenger to carry any 
luggage free. The allowance being only 15 seers or 
about 28]hs, one would at once admit the difficulty of 
carrying a bundle of fireworks without the knowledge 
of the Railway servants who pass the luggage. The 
Lord Chancellor is somehow possessed with the idea 
that the Indian Judges have held*that it is obligatory 
oil the Railway servants to search the contents of 
peiisonal* luggage carefully and it is on this account 
that the press in England agreeing witji the Lord 
Chancellor have condemned tlio decision of the Courts 
below. The judges here only meant that when the 
byc-laws require and as a matter of fact Railway 
servants do pass luggage such a quantity of 
fireworks could not have been taken into the carriage 
without their connivance. If such cases had been 
tried by a jury in this country as tliey are in England, 
wo are sure, they would have come precisely to tlie 
same conclusion as the learned judges did. The 
error into which the Lord Chancellor has fallen^ 
both as to particular facts and the final .conclusion 
has arisen from want of cx[)ericnce of tilings as 
they are in India. This case shows how necessary 
it is to have more judges with Indian experience on 
the Board. 

This is what the Law Time>i sa/s on the above 
case : 

• 

Last week judgment v\as given liy llie t’ounnittee of the 
Privy Cknmeil in the ease of tli<‘ ludiait liiilmnj Com- 

pany V. Kalidan MuLriye, vvliieli rai-^od a quentiou of gencial 
iiilorcst. ^’Iic action was hy a fathci- to leeovor damages 
for the (leJlth of 'his won ))y the alleged negligema* of lh<‘ 
company. Tlie lad was travelling in a snutking eairiagc • 
into which two other passeiigei's tmtcM’ed.biinging with them 
a number of bombs and lircwoi'ks iiitenditd for a Hindu 
wedding. The eairiage had the usual jsmall charcoal stove 
for the use of smokers, add by ebance the fireworks caught^ 
tire, exploded, and all thi'ee occupants of the carriage were 
killed Both the Indian tribunals (>ondeiuned the company 
in 1,500 rupees damages and costs. The liord Chancellor, 
in giving judgment reveising the decision of the Indian 
tribunals, said there was nothing in the f»i/e or app<‘aranee 
of the guilty articles to attract the attention of the <#tticials, 
and there was no duty imposed on tliem to search every parcel 
a passenger took in with him into the railway carrit^e. 
Many of us have before now wishe<l that the habit of travel* 
ling like the famous “ Mrs. Brown,” (rf Soutehley's* inimit- 
able creation, had died wdth her But of the two evils, if 
the decision had heeii otherwise and railways had been com- 
pelled to institute an irksome e\ainiiiati(ui of every jiarccl a 
passenger carried with him. tlic chance of a (luy Pawkes 
entertainment would be the lesser. lu lij^ia every thin^ft-hat^ 
a native can by any pos.sibility get into the carriage lie carts 
in, and what he cannot sto^v away he sits upon. The import- 
ance of the decision to an Indian railway company is s<» 
immense, that one is not surprised they decided to appeal to 
this country rather than let such a decision stand on the 
record. 


COUUT OF APPEAL.— Thk British Motor Car 
Syndicate, Limited v. Tayboh jtNi) Sons, Limited. 
^eforc the Loud Chief Justk k, Lord Justice Ricby, 
and Loud Justice Williams. (Hh November 1900. 

Patent — In fringement — " User ” what^mounts to — 
Measure of damages. 

Mintbr V. Williams (J A. k, K. 251) questioned. 

The question in this case was whether purchasing 
in England articles which had been infringed and 
sending them to Paris to be disposed of did or 
did not constitute ay infringement of the patent. 
The patent of the Plaintiffs which had been in- 
fringed was for starting gas motor engines. That 
patent was infringed by Messrs. Richter and (L’cen 
ai/d the Plaintiff Motor Company hud obtained a 
judgment against them for such infringement. The 
p'atent bf IMaintiffs conferred on them the usual pri- 
vilege for 11 years within the United Kingdom and 
prohibited others from “either directly or indirectly 
making using or putting into practice the invention 
or part of same,'' 

Tlie Defendants liad in good faith purchased 27 
starters from Messrs. Richter and (Jrcen prior to 
Plaintiffs' jiulgmcnt against that firm. Nineteen of 
such starters they had sent ofl’ to Paris to be sold ; 
ayct their branch there sold these to foreign firms. 
Plain tiffs, tlie Motor Company, not being able to 
, obtaii/ satisfaction on their judgment from Ricliter 
and Green, now sued the Defendants for damages for 
infringing their patent. Defendants denied liability 
these 19 starters. 

Mu. Justice iStirlinc; had held that they wore 
liable and assessed .£5 dalnages on each of the 27 
starters, 'flie present appeal was liy the Defendants 
froni such decision of Mr. Justice Stirling. 

'IJie Appeal Court supported that decision. A 
case of acupiisition for trade purposes had been made 
out. In fact a sale in this country of eight of them 
had been proved, which showed that the purchases 
of the whole lot were made for profit. A user of 
them was established (OAeg v. Holden^ 8 (k B. N, S, 
GGG). As regards the jneasu re of damages tlie view 
expressed in The Pneumatic Tyre (Jo. v. Puncture 
Proof Co. (IG P. R. 209) was adopted. Tlic amount 
was rightly assessed by Mr. Justice Stirling as 
damages actually sustained by Plaintiffs. 

Mr. Bousfield^ Q. G., and Mr. Lane in support of 
the Appeal. 

Mr. Fletcher Moulton, Q. 6'., and Mr. Walter for 
the Respond cyts. 

C. W. A. Appeal dismissed with costs. 

COURl'*OU APPEAL.- Watts v. Duiscoll and 
Watts. Before the Loud Chief Justice, Loud 
Justice Rigby and Lord Justice Williams. 30th 
November 1900. 

Patmeyship^Act, 1900—RighU of the mortgagee of 
the share of one partner. 
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In this case the Plaintiff was James Watts, the 
father'^of the Defendant Watts. James Watts was 
on terms of intimacy with the Defendant Driscoll, 
a fishmonger, carrying on his business in London in 
order to get his son into that business; duritig 
the latter part of the year 1898, Plaintiff agreed to 
purchase from Driscoll for the use and benefit of 
his son, the Defendant, one-half share in the partner- 
ship business for £1,500. In accordance with the 
terms of the purchase the two Defendants became 
partners in the business. The articles of partner- 
ship were executed dated the 9th January 1899. 
Therupoii the Defendant Watts, on Marcii 1899, 
assigned to his father all his partnership interest, 
etc., to secure the advance. Tlie two Defendants 
could not satisfactorily work together and in abput 
five months after they had become partners, Defend- 
ant Watts sold his interest in the concern t<i Driscoll 
for £500 and a deed of dissolution was carried 
out. This matter was done unknowti to the Plaintfff 
Watts. It was found by the learned Judge, Mr? 
Justice Farwell, wiio originally tried the action, that 
the Defendant Driscoll know that the Defendant 
AVatts had entered into the business in conseipience 
of advances made by the father, and had given to 
the father an assignment of his interest in the 
partnership and that the son, Defendant Watts, Jiad 
no money of his own. ^ • 

Plaiutiff now claimed a declaration that, he was 
entitled to a charge upon the share of his son in * 
the partnership assets and claimed fdl proper and 
necessary accounts. He succeeded before that learn- 
ed Judge. 

On this appeal by t^he Defendant Driscoll the 
Court of Appeal, on a consideration of the Partner- 
ship Act, 1890, with particular reference to sec.* 31 
thereof, held that the mortgagee was entitled to ' 
the account which he claimed and dismissed' the 
appeal. 

Mr, Hughes^ Q, C., and Mr, Omloiv in support of 
the Appeal. 

Mr, Bramioell Davis^ Q, (7., and Mr, Boome for 
the Plaintiff. 

Appeal dismimd with costs. 

C. W. A. 

CHANCERY DIVISION.— The Home and Colo- 
,NiAL Stores v. Colls. Before Mr. Justice Joyce. 
21st December 1900. 

Obstruction of ancient lights — Ordinary and extra- 
ordinary amount of light. ^ 

Warren v. Brown (1900, 2 B. 722) followed. 

The abovenamed company Sought an injunctio* 
to prohibit the erection by Defendant of 'a building 
to a height of 42 feet in the place of one taken 
down which stood under 20 feet in height. The 
Bite is iu Worship Street, No. 44, in the City of 
Loudon. Plaintiff complained that by such erection 
injury would be caused to bis ancient lights to 


his premises adjoining. The learned Judge in his 
judgment entered into an eicplanation of the situa- 
tion of the premises, of the litigants, of the height 
of the neiglibouring buildings, of the position of 
the rooms where injury was apprehended, the mode 
in which tliey wore lighted previously, and observed 
that there was no evidence to support Plaintiff’s 
case that an extraordinary amount of light from 
the AVorship Street windows had been enjoyed for 
anything like the period of 20 years ; it was most 
likely tliat Plaintiff’s premises had undergone re- 
construction recently. From the evidence of expert 
witneKsesr it would appear that the proposed edifice 
would not affect the letting or selling value of 
Plaintiff’s premises ; at the height of 42fb. it would 
«ot be high enough to reach any line drawn at an angle 
of 45 degrees to the horizon from any point in the 
base of the third and fourth windows on the ground 
floor of l’layitiff’’s buildings which are the windows, 
if any, that are most likely to have diminished 
light. No doubt Defendant’s building of 36ft. 
width directly south of those windows would cut 
, ofl* a portion of the sky which is now^ visible from, 
within Plaintifi’^s office and to some extent render 
the use of artificial lights necessary more frequently, 
but considering all these it was clear that PIaintiff'’s 
building after the proposed erection would still be 
well and sufficiently lighted for all ordinary purposes 
of occupancy as an office or place of business. It 
was impossible 4o reconcile all the authorities quoted. 
The case of Warren v. Brown, the most recent 
pronouncement, should govern the present case. 
The action failed. 

Mr. Eady, Q. C., and Mr. Vernon for the Plaintiffs 

Mr. Bray, Q, C , and Mr. Kutter for the Defendant. 

Suit dismissed with costs, 

C. AV. A. ‘ 

QUEEN’S BPINCH DIVISION.— Hanw t;. 
AValler. Before Mil Justice Kennedy and Mr. * 
Justice Darling. 18th December 1900. 

False imprisonment — Manager acting within the 
scope of his authority in causing arrest — Implied au- 
thority. ^ 

^The Defendant was the proprietor of a public 
^house, and the Plaintiff', a barman, was in his employ. 
Defendant used to visit the public house daily but 
he left the management of it in the hands of one 
Moweley. On one occasion Moseley wCnt down to 
the cellar and believing that Plaintiff was running 
, whiskey from the cellar into a cart and so stealing 
it, gave him in charge. On the way to the police- 
station, Moseley discovered that he had made a mis- 
take ; he withdrew the charge of stealing and Plain- 
tiff was at once released. 

Plaintiff’s claim for false imprisonment against 
Defendant was nonsuited by the County C«urt Judge 
of Marylebone on the ground that there was no 
evidence that the manager was acting within the 
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scope of his authority in causing the arrest. On 
this appeal by l^laintilf tho Court relying on the 
case of Jonei v. i)wcX', , decided by the Court of Ap[)eal 
(see the Timm of 16th March 1900) where it is 
said; — “A servant had implied authority to give 
a person into custody if it weis necessary to <lo so in 
order to protect his nmster’s pntperiy. 'I'he cases 
also showed that a servant iniglit have such implied 
authority derived from the exigency of the parti- 
cular occasion.’^ * 

//cW— -That there was no evidence in this case 
suffieient •to present a case which might succeed 
against tho Defendant. It was not witliin tl»o 
sphere of the duty of a public liouse managin’ to 
arrest people, nor had he any particular diity to 
decide whether to arrest. There was no case of 
exigency either, there was no whiskey which could 
be saved by a prompt arrest to justify the action. 
The arrest was not for the rteccssfiry protection of 
the master’s property. Moreover Moseley had ample 
opportunity of consulting tho Defendant, so that 
there was not even any element which rendered it 
reasomibly necessary to cause the arrest without the 
employer’s previous consent. Tho learned Judges 
Eilso relied on tho Privy Council decision <»f li'inh of 
J!^ew South Wales v. Oioston (J App. Cas., p. 1’70), in 
dismissing the appeal. 

Mr, Saiihey for tho Plaintin-Aj'pcllant. 

Mr, Lincoln Reed for the Defcndant-llcspondent. 

C. W. A. Appeal failed, 

QUEEN’S BENC^ll 1)1 VISION.-Trott Na- 
tionaTj Discount Comuanv. Before Mu. JustkU’; 
Kennedy. 12th November 1900. 

Principal and agent — Authority ^ apparent ■ Money 
received fiom a customer — MimpjiropriMtipn. 

The British Mutual Bank v, (Tiaunwood Forest 
Railway (18 Q. B. D. J’14) distingumhed . 

One Staden was acting as an assistant secretary 
in the Defentlant company’s office. A part of the 
company’s ordinary business was to transact invest- 
ments in the various British and Foreign securities. 
The Plaintiff was a clerk in the city and ac- 
quainted with Staden. On the latter’s suggestion he 
handed over £300 to him for the purpose of being 
invested on the purchase of 30, £^0 shares ctf the 
Defendant company. Staden did not do so but 
absconded with the £300. The Plaintiff brought 
this action against the Defendant company for the 
money so made over to Staden to invegt in the said 
shares. The question was whether the company 
was liable to make good the loss so caused. The 
learned Judge held that the company was liable. 
He was of opinion that if Staden had not actual 
authority he was clothed with apparent authority. 
In this matter Staden was doing what he had, as a 
matter of practice, done before in the Defendant’s 
office, He held that when the money was paid by 


Plaintiff to Staden, it was payment to the Defendant 
company. It was paid expressly for the principal, 
ami the mere fact that Staden as the agent when he 
rectuved tlio cash meant to misappropriate it did not 
exonerate tlic Defendant company. Tho tibove noted 
case was distinguishable. 

Mr. Bray, Q. C , and Mr. Bailhache for' tbe Plain- 
tiff. 

Mr. Joseph Walton, Q. C., and Mr. Loehnis for the 
Coni pan V. 

C. AV. A. Judgment for Plaintiff with easts. 

4:IotCS of (ffltSCS. 

(The impoitunt oupk to be full> ropoited hcreafler.) 

0 ■ 

PRf\T COUNX^IL— Appeal from Madras. Vasu- 
DEVA PAl^n KllADANdA V. MaOUNI DkVAN BaKSHI 
Maiiapatrulu. 23ni Afarcli J90L 

Lord Dayev delivered tlicir Lordships’ judgment 
recommending His Majesty to dismiss tho appeal 
with eosts. 

, Our notes of this case will bo found at 5 (J. \V. N., 
p clxi. 

The appeal was decided on the ipicstion of limit- 
ation. 

J/y. Branson for tbe Appellant. 

Mr. Mayne for tlip Respondent. 

* PRIVY UOl^NCIL. -Appeal from Oudh. Juodish 
Bahadur v. Shko I’artar Sinoii (5 (;. AV. N., p. cxiiv). 

L(>rj» Damcv delivered tbeir ijordslups’ judgment 
advising His AJajesty to dismiss the appeal with 
costs. « 

Mr. Branson for the Appellant. 

Mayne and Mr. Cowell for tho Respondent. 

* PmVY UOUNCIL— Appeal from the Caffiutta 

High Court. Annoda Mohan Roy Choudhuy v. 

, Bhuran Mohim Deri (b C. W. N., p. exivi). 

IjORi) Horhousk delivered their liordships’ judg- 
ment advising His Alajesty to dismiss the appeal 
with costs. 

Mr. Asifvith, K. C., Sir William Ratligan, K. C., 
and Mr. Mayne for tlic Appellant. 

Respondent was not represented. 

. C. AV. A. 


PRIVY COUNCIL. 


[Ai’PEal from the Supukmb Court of Ceylon. J 


Lord Macnahiijen. 
Lord Davky. 

.Lord Robek'I’son. 
Lord Lindlky. 

Sir Ford North. 
1901. 

23, March. 


Perrbra 

V. 

Perrera. 


Will — Sound fli^posing mind'-- Will prepared under 
instructions. 
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Two questions ^ete laised in this appeal : (1) Was 
the document propounded as the Will of Abraham 
Perrera properly executed according to tlio law of 
Ceylon ? (2) Was the testator of sound disposing 
mind when he signed that document? 

I^pon the first point Appellant’s counsel referred 
to Ordinance 7 of 1834, sec. 2, as the lirst legislation, 
also to the later Ordinance 7 of 1810, sec. 3, which 
was in the following terms: — No Will should be 
valid, unless the signature of the testator was made 
or acknowledged by the testator, in the presence 
of a licensed notary public and two or more wit- 
nesses, who shall be present* at the same time and 
duly attest such execution ; or if “ no notary shall 
be present” then the testator’s acknowledgment was 
to be in the presence of five or more witnesses. 
No form of attestation was necessary. c ' 

The Will was acknowledged by the testator and«his 
mark placed on it in the presence of live witnesses 
who deposed to the fact that the licensed notary 
Coonaratne was present at the time, but had deelinvd 
to attest it for fear of displeasing a wealthy client of 
his; that Ooonaratiie had drawn the Will on the 
testator’s instructions and at his suggestion and the' 
testator had executed it before the live witnesses. 
He had also explained to the testator his position, 
owing to his said wealthy client’s threat who was 
inimical to the "Will. ♦ 

The dispute arose on the w6rds in the said ordi- 
nance “if no notary shall be present.’’ * 

For the Appellant it was contended that he was 
not merely physically present but was present to 
see to its proper execution and acted as notary to 
the last ; consequently us it was not attested by him 
tlie Will was not duly executed. 

Their Lordships concurred with tlic majority of 
the Ceylon Court, that those words iriipli(‘d, if no 
notary shall be present “ acting in his notariab capa- 
city.” 

They say “ Mr. Mayne in his able argument did 
not contend that the mere bodily presence of a’ 
notary would vitiate the execution of a Will attested 
by five witnesses. He admitted that if a notary 
were drunk or asleep or mentally incapacitated he 
would not be present within* the meaning r>f the 
Ordinance. But ho contended that in this case the 
notary was not only present but acting in a notarial 
capacity up to the very last moment, when, as he 
argued, it ^vas too late for him to stand aside or 
retire from his position. Their Lordships have some 
dilliculty in following that argument, when the view 
of the minority of the Court of Coylon that mere 
bodily presence of a notary who did not attest, 
vitiated the attestation of the’five witnesses requir^^d 
by law, was abandoned ; it wa*8‘ difficult* to see any 
sound distinction between the case of a notary who 
was present but incapable of performing his notarial 
duties, and the case of a notary who was present 
and refused for some reason oi* o^ior to perform 
those duties. Nor is it easy to see what difference 


it made whether the notary who was present refused 
to perform his notarial duties at the last moment or 
had refused at some earlier^ time to act on the 
occasion in his notarial capacity.” 

Upon the question whether the testator was of 
sound mind their Lordships held, that having regard 
to all the circumstances of the case the diagnosis of 
Drs. Foneska and Rock wood who were not present 
at the execution of the Will ought not to outweigh 
and prevail over t'ne testimony of eye-witnesses based 
up Ml the evidence of their own senses. Mr. Mayne 
had adopted the argument of the minority of the 
Court bqlow, that it was not enough to prove that 
the testator was of sound mind when he gave in- 
structions for his Will and that the document drawn 
t in pursuance of such instructions was signed by him 
as his Will, if it was not shown that he was capable 
of niulerstanding its provisions at the time of 
signing. 

On this aVgument their Lordships state that that 
was not the law and referred to Parhir v. Felgate (8 
1’. I). 171) whore Sir James llannen had laid down the 
law correctly in saying: — (p. 173) “If a person has 
given instructions to a solicitor to make a Will and 
the solicitor prepares it in accordance with such in- 
structions, all that is necessary to make it a good 
Will if executed by the testator is that he should 
he able to think thus far:--‘l give my solicitor in- 
structions to prepare making a certain disposition of/ 
my property.^ 1 have no doubt that he has given' 
effect Co my intention and J accept the document 
put before me as carrying it out.’” 

Mr. Mayne and Mr. F. Caml for the Appel- 
lants. 

No one appeared for the Respondents. 

C. W. A. Appeal dismissed xoiih easts. 

PRIVY COUNCIL. 

[t)N Aiu’Eal I'JioM I'liE Supreme Court of 
Mauritius.] 

Lord Hobiiousk. 

Lord Maonaouten. Ajum Goolam Hossein & Co., 
Lord Davey. and Ha,ike Casem Joosub, 

LorI) Robertson. v. 

Lord Lindbky. The Union Marine 

1901. Insurance Company. 

"23, March. • 

^ Marine insurance — Underivriters — Burden of prov- 
ing unseawur thine ss of ship — Risk of loss from nn- 
ascertainable causes - Presumption of unseaxvorthipess. 

The action was brought on four policies of in- 
surance on cargoes shipped on board the steamship 
Taif to be carried from Port Louis in Mauritius 
to Bombay. The underwriters defended the action 
on the ground that she was unseaworthy when she 
left the port of St. Louis. The sole question in the 
appeal was whether they had proved, the onus 
being on them, that their contention was sound. 
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The Supreme Court of Mauritius ])y a majority 
had decided that the underwriters liad proved \he 
unseaworthiness of the vessel, the Chief Justice 
dissenting. 

In their Loi-dships’ judgment, it is conceded that 
the undoubted fact that tlie Tuif capsized and sank 
in less than 24 hours after quitting St. Louis with- 
oiit encountering any storm or other known cause 
to act 0 ant for the catastrophe, «gave the under- 
writers great advantage, for if nothing more was 
knov;n tl\cy should succeed in the action. The 
natural inference would be that the ship was nn- 
seaworthy. In such case a jury should he directed 
to act on such presumption. The (jucstion then 
was, were other facts material to the enquiry as to ^ 
the seaworthiness of the ship proved 1 Such facta 
must be weighed against the unaccountable loss of 
the ship, and unless the balance of the evidence 
warranted the conclusion that the shijl was unsea- 
worthy when she left port, such unsea worthiness 
could not be properly treated as established, with 
the consequence that the defence would fail. The 
danger and error of acting on presumption ip favour 
of unseaworthiness was pointed our in Vidiup v. 
Thames Mersey Marine Insurance 6V (3 (),. H. D. 
594) and Anderson v. Morice (L. R. 10 C. P. 58). 

Then after considering a great mass of evidence 
produced in the case by the parties in support of 
their theories, and referring to Steel v. The State 
Line Steamship Co. (L. It. 3 Ap. Cas. 72) in •support 
of the statement that a ship ought not to be treated 
as unseaworthy T[)y reason of something objectionable, 
but easiijfc curable by tliose on board, their Lord- 
ships say that tliis case was one* of some dilliculty, 
and it was nob siirprising tliat the underwriters 
defended it, but the evidence disclosed that they 
were forced from one theory into anollfer as regards * 
the unseaw’orthinesjl and they have failed to prove 
their case. The result.was that all ‘was conjecture, 
the real cause of the loss was unknown and could 
not be ascertained from the evidence adduced. “ Rut 
underwriters took the risk of loss from \inascer- 
tainable causes; and after carefully weighing all the 
evidence and bearing in mind the presumption of 
unseaworthiness on which the underwriters* relied, 
their Lordships had come to the conclusion that 
unseaworthiness at the time of ^sailing was not' 
proved.” His Majesty would be recommended thkt 
the appeal sliould succeed. , 

Mr. Asquith^ K. U., Mr. J, B. Mathews.^ and Mr. 
Launeston Batten for the Appellants. , • 

Mr. Joseph Walton, Ji. C., Mr. Homdge, K. (7., 
and Mr. Bateson for the Respondents. 

Appeal allowed with costs. 

C. W, A. 


PRIVY COUNCIL. 

[ApPEAIi KHOM THE AlLAHABAD HiGH OoiTKT.] 

Lord Hobhousb. 

Lord Macnaoivi kn. 

Lord Davky. | Raja Ralwant Singh 

Ltmi) Robkhtson, 

Lord Lindlev. The Secretary or State dor 

Sir Ford North. India. • 

1901. 

23, March. 

Special hive to appeal — JAmitation— Suit for re- 
fund Limitation Act, Art. IJf. 

The Petitioner, Raja Ralwant Singh, in his petition 
stated that he liled a plaint in the Sub- Judge’s Court 
at Agra and therein stat6il that as zemindar of the 
two villages, Kaitha and (Jangui, he was liable to pay 
the irrigation nite levied on properties in the said 
village in respect of hind, which being entered as 
upirrigaled at the time of the last settlement, had 
since been irrigated Ity means of canals. 

From Fasli 1292 to I29(rsimis amounting to 
• Rs. 1,543 were erroneously levied upon the proprie- 
tors and repaid by Petitioner as irrigation rates 
payable in respect of lands which at the time of 
settlement were irrigated by canal or well water 
or citTierwise. 

Petitioner diacov(?red this mistake on 13th May 
1891 anti an application for refund was made on the 
11th May and was rejected on the 1st August J89I 
by the (killeetor. 

The Respondent in liis written statement, so far 
as is material to this application, set up that the 
suit was 'barred by limitatioil, which question was 
raisejl as an issue. 

* On the 0th August 1890 the Sub-Judge dismissed 
the auit'RH barred by limitation. As regarded the 
cause of action alleged to arise from the said order 
refusing a refund of Ist August 1891; he considered 
•that it was barred by Art. 14 of tlie Limitation 
Act. 

If the monies claimed had been paid under a 
mistake which was for the first time discovered on 
the 13th May 1891, lu) thought that the case would 
be governed by Art. 90, and not by Art. 16 and 
that the suit would ho in time. After examining the 
evidence on this point, the Sub- Judge recorded the 
following opinion : — 

“In short J find from the evidence of Har Pershad 
that he discovered the mistake more than three 
years before tiie institution of this suit, and 1 
further find from tlie evide.uce of Peara Lai that 
•R,aja Raldeo Singh and Ralwant Singh wore informed 
of *the excels payment..” 

Against such decision Petitioner appealed to the 
District Judge of Agra, who confirmed the decree 
dismissing the suit, though he differed from the 
Subordinate J udge on the grounds for so doing. In 
his judgment, dated 2l8t December 1896, hegtates . 

“There Is no reservation m Art. 14 iUch as is 
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conten^kd for by Appellant. The order of the Col- 
lector was passed in his official capacity after enquiry 
had been made ; if the present claim were to be 
decreed, that order would in effect be set aside and 
unless the claim is decreed tlie order will remain 
valid. The suit therefore is in effect one to set aside 
the Collector’s order and it cannot, it may be said, 
be withdrawn from the category of such suits by 
Beitig described in another way. I was inclined fit 
first to think that Art. 14 did not apply, but on 
fuller consideration 1 have come to the conclusion 
that the suit should \)e dismissed as not h.aving been 
brottglit within one year from the order of the 
Collector dated Ist August 1891.” 

He then proceeded to consider the case as affected 
by Art. 96 and differing as to the credibility 'wit- 
nesses concluded as follows : — 

“ 1 think it may fairly be held that the inistake in 
question was only definitely discovered, that is, made 
certain of, on the day before the upplicjvlion wji^ 
presented to the Collector ; on this finding of fact if 
Art. 96 applies to tliis case, the suit was within time 
and tlie appeal should he allowed Iml, as above stated, 
1 am of opinion that Art. 14 should be applied and 
the appeal fails.” 

Petitioner appealed next to the Allahabad High 
Court which (Justices Blair and Burkitt) on ^^l.h 
Decernlier 1899 dismissed the appeal finding a.s fol- 
lows : — * • 

“Jn onr opinion the suit does not lie by dint of 
sec. 241, 2nd para, of cl. (1) of the Land Hevemie 
Act, XIX of 187'1, and sec. 15 of Act Ylll of 1876. 
This question was not raised in the appeal or indeed 
elsewhere at all. The Court below dismissed the 
suit by application of Art. 11 of the Limitation i\et.” 

Petitioner’s application for leave to appeal to Her 
Majesty in Council was refused on the 23rd March 
1900, the High Court (The Chief Justice and Justice 
Batierjce) being of opinion that it was not shown that 
the amount at stake exceeded the amount claimed 
Us. 4,543 and because a proper construction had been 
placed on the provisions of sec. 241 (^) of Act VI 11 
of 1873. Having regard fo sec. 45 we think that 
the owner’s rate in question in the suit was within 
the meaning of the later Act a sum which was 
realizable as revenue. AVe do not think there is 
sufficient doubt in the matter to make the question 
involved a substantial question of law,” 

Mr. M'tyyie for the Petitioner referred to the 
several sections of the Limitation Act and to the 
said Land Revenue Acts, and urged fhafc the Courts 
in India liad erred in law inasmuch as the liability 
contended against in the present) suit was a recurring 
liability, the amount in dispui^e was really mitch 
beyond the appealable amount, atid the questiojis 
raised were difficult questions of law. 

Tueiu Loudshii’s granted leave to appeal on the 
usual terms. t 

o \xr k ' teave granted. 


CALCUTTA HIGH COURT. 

[ORDINARY ORIGINAL CIVIL JURISDICTION.] 

Haiungton, J. ] Dwarka Nath Addy 
1901. [ V. 

15, April. • J BnAOGARUTTY Churn Shal, 

Enlargement of time for delivery of an award. 

Lnder an order of Court, dated 23rd May 1893, 
all matters in dispute in this suit were referred to 
the decision of ccM’tain arbitrators. The time for 
the submission of their award to the Court was 
limited by that order to three months from the 
date of service on them of an office copy of the order 
*or such further time as they might allow them- 
selves by endorsement on the order to that effect, 
'riie arbitrators made and submitted their award 
on Ist April* 1898, hut as they had not determined 
some of the matters referred to thorn the award 
was remitted for their reconsideration. Suhseq neat- 
ly the time for the completion of the award was 
cxtend('<l on several occasions by the arbitrators and 
by the last eiKlorsement made by them on an office 
copy of the order the arbitrators allowed themselves 
time till I he 3 1st January 1901. On that date they 
signed their award but through an oversight they 
failed to forward it to the Registrar for the purpose 
of having it tiled in Court. On the following day 
however* they 'sent it to the Registrar. The Reghi- 
trar refused to accept it a.s it was out of time. 
Under these circumstances Mr. Bagram moved, on 
notice, for extension of time on behalf of the De- 
fendant and relied on an affidavit sworn by the 
arbitrators setting out the above circumstances. 
The Court dvsired to be satisfied that there was 
authority for tne prO[»osition that an application for 
an extension of the period for making an award 
may be granted ’vheu inaclo after the expiry of that 
period. 

Mr. Bragam. arbitrators had completed all 

acta of a judicial character. The award was hot 
con.pleted as the making of an award includes its 
deliv'Ty. Had the award been completed the appli- 
cation would have been too late, according to a 
decision of the Privy Council reported in Raja Mar 
Naram v. C/iaudrani Bfmgwant Kuar (L. R. 18 1. A. 
55^. If this application be held to be too late 
it ’vonld be impossible to invoke the aid of sec. 514 
of tlie Code of Civil Procedure under circumstances 
similar to these. An order for extension may be 
made after expiry of the period for making an 
award, llur Narain v. Bhagwant Kuar (I. L. R. 
10 All. 137), IJmeracy Fremji v. Shamji Kanji 

L. 11. 13 Bom. 119). 

Tub Court. — You may have your order on the 
authority of the Bombay case. 

Mesm. Gregory do Jonee, Attorneys for the appli- 
cants. 
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REPORTS {See Index.) 


Wb welcome the annual itatement op the 
Bar Council. We shall feel greatly indebted to this 
vigilant guardian of the Interests of the Bar if It* 
succeed in reducing the unwritten* rules of profes- 
sional etiquette into writing. 

Some op the rules settled upon by the Council 
during the past year are of limited operation in 
India as they relate mostly to Klng^s Counsel., 
There seems to be some unwrltUn. rule with the 
Government at home never to honour any counsel 
practising in India with the b 111( gown. But still 
juniors* will be interested to learn that the Bap 
Council has decided that in all ordinary cases the 
brief fee of a junior should be two-thirds or three- 
fifths of the fee of the K, C. who leads him. Another 
interesting rule, for which we have hardly any 
necessity in this country, is that membOT8*ofthe 
Bar ought not to furnish signed photographs • of 
themselves for publication in legal newspapers. • 
• 

The following question was put to the iBar 
Council : Is a colonial Barrister, who is not, in 
addition, a member of the Enghsh ^Bar, entitled to 
appear before the Judiolal Committee in any case 
from any colony, or only In a case from the colony* 
to which he belongs ? The Council very discreetly 
observes that it is doubtful whether he could claim 
such a right but it Is Improbable that he will be 
refused. It would be interesting to learn what 
answer the Bar Council will have to give if our 
friends, the vakils, would confront the Council with 
« similar question on the ground that they have as 


good a right as any to be heard in that one Court 
for the whole Empire. 

• t 

A FULL REPORT OF THE PrIVY CoUNOIL DECISION IN 
the caw of Kalidas Mukerjee v. Emt Iniia Railway 
Company will be found In this issue. It will appear 
*that so far as their Lordships’ findings on facts go, 

* they fully justify our comments In the last number. 
But as regards their Lordships’ exposition of the 
law is concerned, no exception to it can be taken. 
The liabilities of “ common carriers ” do not attach 
to Railway Companies. The law, however, requires 
that they should exercise every care and diligence 
in* the carriage of passengers. But we think that 
iJie facta of the, case will bear out that the Rail- 
way ^Company had primd facie failed to exercise 
even a reasonable amount of care and diligence. 
Had they done so, such extensive eiplosion could 
not have taken place. The theory of their having 
been carried in the forne of third-class passengers’ 
personal luggage Is untenable. We know that bombs 
are nearer the size of foot-balls than that of cricket 
balls. It was in evidence that a list of fireworks 
was found on the person of one of the deceased 
which made mention of a very large quantity of them. 
The Company alleged that the bulk of them was 
carried by road on carts and that only samples of them 
were carried in the train, of which there was absolutely 
no evidence ofiPered by the railway. Having regard 
to the extent of the explosion, the Courts here dis- 
credited this story rfnd very rightly (m 2 C. W. N. 
609 : 3 C. W. N. 781). If therefore a large quantity 
of fireworks was carried it is very unlikely that they 
could have been carried surreptitiously. When every 
ticket of third-class passengers is examined and all 
personal luggage passed at the ticket harrier by Rail- 
way servants, it is a very reasonable presumption that 
a large quantity of fireworks could not have been 
taken Into l^e carriage without their connlvancs. 
Such was the common sense view of the matter taken 
•by the Courts heldw. If their Lordships mean that 
it was incumbent dn the deceased lad’s father, who 
lived far away, to adduce evidence as to the appear- 
ance or the dimensions of parcels as they were before 
explosion, it seems to us that it is requiring him to do 
an impossibility fifnd to nonsuit him on that ground 
is most unreasonable. While we accept their Lord- 
ships’ law wd regret that we cannot say as much aa 
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regards its application to the particular facta of 
the case. 

The Timtt in a leading article makes the following 
obseiyatioDS on the above case: — 

No important case from India has recently come 
before the Privy Council. But a word may be said 
about that of * TAe Eoxi Indian Railway Company v, 
Kalidai liuherjee, ’ an appeal from the High Court at 
Calcutta. The father of a boy, who had been killed in 
an explosion in a third-class compartment on his journey 
between Secunderabad and Dheri, sought to recover 
damages. The Railway Company had nothing to do 
with the explosion that was caused by bombs, which 
two passengers with fireworks, untended for use at a 
Hindu wedding, had surreptitiously brought into* the 
compartment. Apparently acting under a complete 
misapprehension as to the liability of a Railway Com- 
pany in respect of the conveyance of passengers, the 
Courts below, without any evidence of negligence by 
the Company, held that the Plaintiff was entitled to' 
recover— a decision which has been unhesitatingly set 
aside. Such a decision creates distrust and uneasiness. 
It prompts curiosity as to the strange things in the way 
of home-made justice, which might come to light if 
access to the Judicial Committee were easy and cheap.^’ 

It is unfortunate that the Times should hpe 
selected this case for such observations. * 


JSitbittDB. 

Thi Transfer of Property in British India. By 
H. S, GouVf M. A. {Cantah\ Bar-at-Law : Calcutta^ 
Thacker^ Spink (fc C7o. ' 

Mr. Gour is to be congratulated on his analytical 
commentary on the Transfer of Property Act. He 
has evidently spared no pains to make his work 
useful to the profession, while the special require- 
ments of the student, trying to master the intrica- 
cies of the law relating to Real Property in India, 
have not been lost sight of. The arrangement which 
the learned author has adopted is clear and simple, 
and the treatment of the variops subjects condensed 
in the few short sections of the Act is extremely 
methodical. The annotations on the subjects of 
notice and Ih pendens may no doubt have been made 
fuller in detail, but it is satisfactory to observe that 
the subdivisions of the subject have been discussed 
with great care. In one place, however, it strikes us 
that the import of the oases decided by the different 
High Courts In India, has not been very well brought 
out. We refer to the oonffloting rulings of the 
various High Courts as to who are necessary parties 
in a mortgage suit under seo,** 85 The learned 
author has added an elaborate introduction dealing 
with the origin of the idea of property, and the 
uaefulnesB of the book has been enhanced by a 
carefully.prepared Index. 

The Trenefer of Property Act hah been looked 
upon ae one of the monetere of legialatjee production 
in this oonntry. Its proTieione are In plaoea elngular- 


ly full, and In others, deficient and wanting. In some** 
matters it has imposed burdenb unsuitable to tbe^ 
country, and in others it has neglected to provide 
necessary safeguards. Since the Act was first 
passed, it has had to be twice amended. Of the 
original draft only five sections remained after it 
passed through various Select Committees ; and when 
finally passed Into flaw. It was stated that endea- 
vours hgd been made to render it capable of easy 
administration by “non-professional judges/’ lb 
is admittedly fragmentary in character, and at the 
very outset of it one is struck by the singularity 
of the fact that the term “Immoveable property 
l\ps a negative definition. We are therefore very 
thankful to Mr. Gour for his learned notes on the 
subject, and we have no hesitation in saying that It 
is one of the best legal works we have had the good 
fortune of coihing across in this country. 

The get-up of the book is very commendable. 

The Principles of Buddhist Law. Bp Chan- 
*Tcon of the Middle Temple^ Bar at-Law, Holder of 
the Inns of Cout*t Studentship^ 1888. Lm Lecturer 
oi the Rangoon College, Published by Myles Standish 
d: Co,f Rangoon. 

On this side of India we are hardly familiar with 
the Buddhist law and we welcome this little work 
which gives within a small compass all that is useful 
to know on the subject, The author complains of 
the indefinite character of the existing materials^ 
with which he had to deal, but we must congratu- 
late him on the success of his attempt to bring 
them under well-defined and appropriate heads. 
The author has given us a translation of certain 
portions of the Manu Thara Sbwe Myln, and also 
the leading cases on the subject. We hardly feel 
competent to deal with the subjects treated in the 
work, but so far a'b we are able to judge the author 
has dealt with them in a clear and thoroughly 
efficient manner. 

Seaborne’s Law of Vendors and Purchasers of 
REAL Ppopbrty. By W. Arnold Jolly ^ M. A., 5th 
edition^ Butterworth (k Co., 12 Bell Yard W. C., Lauh 

PvlbisherSf 1901, 

♦ 

It is hardly necessary to say that this work has 
been found by the profession of much practical 
utifity. The recent changes in the law of descent 
and^ transfer of land and the large number of 
decisions bearing on the subject have been carefully 
dealt with. In this edition we find the author 
has changed the arrangement of the subjects owing 
to certain suggestions made by his critics, begin- 
ning with the law on the subject of “ contract of 
sale.” The book will be found to be a very valuable 
addition to one’s Law Library. 


An Epitome of Roman Law. By W. B, Easting^. 
Eelktf M, A., of LincoMs Inn, Bar-at Law. Puhlishei, 
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hp Smtt avid MaxmU^ Limittd^ S Chancerp Lanej 
London, 1901, 

This is an Introduction to Boman Private Law 
and gives within a small compass a gr^at deal of 
information, and is not wanting In detail. The 
author has given us a short history of the deve- 
lopment of the law and an intelligent classlhcatlon 
of the subject, which should be ef great assistance 
to the student. The chapter dealing with contracts 
basjbeen put upon a chronological basis and those 
dealing with procedure and the meanings of certain 
words and phrases in common use are particularly 
helpful. 


Personal Property Law. By If. H, Ilmtings, 
Kellcef M, A., of LincoWs Inn^ B>ir-at Law. Published 
bp Sweet and Maxwell^ Limited^ 3 Chancery Lane, 
London, 1901, 

This is also a student’s handbook and is intended 
as a supplement to the author’s “ Epitome of Ileal 
Property Law,” One of the most useful portions 
of the book la where specimens of* certain instru- 
ments in full or In shortened form have been given. 
The subject has been clearly dealt with, and care 
has been taken to preserve the distinction between 
the law so far as it deals with property and contracts. 


Original Side of the High Court in Suit No. 311 
of 1898 between the same parties and as such, the 
decree was Incapable of execution. The Court 
executing the decree overruled this objection and 
allowed execution to proceed. 

Against this order, the judgment-debtor. Peti- 
tioner, preferred an appeal to the High Court which 
is still pending in this Court and pending the hear- 
ing of the said appeal he moved this Court and 
obtained this rule calling upon the opposite party to 
show cause why execution of the decree should not 
be stayed until the dikposal of the appeal by the 
High Court upon the Petitioner’s furnishing adequate 
security. 

In showing cause, /he opposite party contended, 
intei* alia, that as there was no appeal pending in 
this Coivt against the decree sought to be executed, 
this Court had no jurisdiction to stay execution there- 
ot under bpc. 545, C. P. C. 

* He^d — That the High Court had jurisdiction to 
pass an order for stay of execution pending the hear- 
ing of the appeal. 

Dr, Aihutosh Mooh^jft and Bahu Jnanendra Nath 
Bose for the Petitioner. 

Dr. Etsh Behari Ghosh and Bahu Siva Prosanna 
Bhattache*'jfe for the Opposite Party. 

• , Euk made absolute, 

J. N. B. 


^0tfs of Casts. 

(The important ones to be fully reported heroaftet ) 

calcuttahIgh court. 

[CIVIL REVISIONAL JURISDICTION.] 
Bulb No. 3114* of 1900. 


Maclean, C. J. 
Banerjbb, j. 
1901. 

26, April. 


flAi Pabhupaw Nath Bose, 
JUDGMBNT-debtor, 
Petitioner, 


Bai Nanda Lal Bose, Decree* 

holder, Opposite Party. 

• * 

Stay of execution of a decree fendino the hearing 
of an appeal against an order in the ex^rutwn ease^ 
Code of Civil Procedwe (Act XIV 1882), sect, 244^ 
ci, (c) and 645 — Appeal not pending against the decree 
which is being executed, % 

In a suit for partition (Suit No. 115 of 1889) io 
the Court of the Second Subordtiate Judge of 
24-PergunnahB, a sum of Bs. 24,000 was decreed 
to be paid by the Petitioner to the opposite party 
by way of owelty, in certain Instalments. The 
Petitioner paid Bs. 22,000 and the opposite party 
took out execution for the balance Bs. 2,000 together 
with Interest, The Petitioner objected on the 
grounds, in^er alio, that the decree sought to bo 
executed was set aside and rendered nugatory on the 
ground of fraud by a decree passed l^y the 


[CIVIL APPELLATE JURISDICTION] 

Appeal from Appellate Decree 
No. 446 OF 1899. 

Mohunt ^anbbh Das, Defendant, 
Ist party, Appellant, 

V. 

Bam Pbbtau Singh, Plaintiff, and 
anr., Defendants, llespondents. 

Bengal Tenancy Act (VIII of 1886) — Landlord 
and tenant — Occupancy holding, transi erability of — 
Custom — Eecognition by landlord with respect io a 
portion of the holding. 

The suit, out of which the present appeal arose, 
was one brought by the Plaintiff to establish his 
right to 6 bigbas and odd cottahs of land. The 
allegations of the Plaintiff material to this report 
were that Plaintiff purchased the lands at an execu- 
tion sale in the benami of Bam Bilash Singh who 
subsequently executed a deed of relinquishment in 
favour of the Plaintiff on the 27th December 1886 ; 
that in a settlement proceeding the Settlement 
Officer entered 3 bigbas 1 oottah 1 d. of land In the 
name of the Plaintiff and the remainder of the land 
In the namS of DefenTlant No. 2 who had no title 
thereto. The Plaintiff thereupon brought the present 
suit. 

The defence of Defendant No. 1 who was the 
landlord was m^inl^ that occupancy right was not 
transferable hy village custom. The Courts below 
hkd that as thd Defendant No. 1, who was landlord^ 
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accepted the Plaintiff as his tenant with regard to 
a portion of the lands covered by the sale oertifioate, 
this was sufficient evidence to prove the custom 
of the transferability of tenancy rights in the village. 
The first Court gave the Plaintiff a decree for the 
declaration he sought and the lower Appellate Court 
also upheld the decree of the first Court. 

Defendant No. 1, the landlord, preferred this 
second appeal. 

Oil behalf of Plaintiff Respondent it was, amongst 
other matters, contended t|iat inasmuch as the 
Defendant No. 1 relied on the settlement provided 
in the deed of release executed by the Plaintiff’s 
henamdar in his favour, this should be held to 
amount to a recognition ofi^ his right as tenant to 
the entire land of G bigbas and odd. 

Held — That the reoogr>ifcion of the PUlntiff by 
the landlord as tenant to a portion of the holdii^g 
IS not sufficient to prove the custom of transfer- 
ability. 

That the landlord is at liberty to recognise the 
purchaser of a holding to such an extent as he 
pleases, and because he admitted the Plaintiff to be 
a tenant of 3 bighas and odd it does not follow that 
he recognised him as tenant of 6 bighas and odd. 

That there was no estoppel in this case Inasmuch 
as the Plaintiffs purchase was not. brought about by 
the admission made by the landlord, and tiie pur-^ 
chase was prior to this admission. 

[The case was remanded to the lower Appellate 
Court for a fresh decision upon the question of 
custom as to transferability upon the evidence (if 
any) on the record]. • 

Babu Nalini Ranjan Chat'erjee for the Appellant. 

Babu Shoi oshi Charan Milter for the KespondeVit. 

Case remanded, 

S. C. S. 


[CIVIL APPELLATE JURISDICTION ] 

Appeal from Appellate Decree 
N o. 24 OP 1899. 

^ Raj Nara^n, minor, by MussT. 
Rampini, J. Chatri Koer, Defendant No. 3, 
GtPTA, J. Appellant, 

1901. V. 

10, April. Khobdari Rai, 

Plaintiff, Respondent. 

Res judicata — Civil Proteiure Code {Act XIV of 
1882)^ sec, 18 — Suit for declaration of title--- Posses- 
sion^ proof of — Declaration in favour* of Defendant^ 
effect of^ as against Co’defendants — Partition — Ex- 
change-^Transfer of Property' Act (IF of 1882^^ 
sec. 118, ' * ‘ 

This was an appeal preferred on the 3rd of Janu- 
ary 1899, against the decree of Babu Behai^l Lai 
Subordinate Judge of Sarun, dated the 
17th September 1898, modifying the decree of Babu 
Pwanna Kumar Gupta, Mun.if, l.t Court, of 
Cbapra, dated the 23rd March 1898 


The suit out of which this appeal arose was brought 
by the Plaintiff for a declaration of his title to cer- 
tain property and for confirmation of his posseBsloD 
therein. The Plaintiff claimed the whole of the 
property under the following titles, namely, one-half 
by right of inheritance from his father, one-eighth 
by exchange from the Defendants Nos. 4 to 6 and 
three eighths by , right of inheritance from one 
Hamman. 

The contesting Defendant was the Defendant 
No. 3, who traversed the whole of the Plaintiff’s base 
and put him to proof of bis title as well as of hia 
possession. 

The Court of first instance gave the Plaintiff a 
Uecree. 

The Subordinate Judge, on appeal, modified the 
first Court’s decree and gave the Plaintiff a declara- 
tion of hia right to -J^th of the property and a 
declaration ot confirmation of possession to that 
extent. 

The Defendant No. 3, the only contesting Defend- 
« ant, preferred this appeal, and on his behalf It was 
urged, firrin that the declaration in favour of the 
Defendants Nns, 4 ro 6 given by the lower Appellate 
Court was ultra vireSy and, secondly, that the lower 
Appellate Court was wrong in holding that the 
exchange of the one-eighth share of the property 
said to have been effected between the Plaintiff and 
the Defendants Nos. 4 to 6 was valid on the ground 
of the transaction having been really a partition. 

The Court in delivering judgment held : — 

That where the Plaintiff and the Defendants 
were the jolrit owners of a certain property, but 
the Plaintiff alone was owner of another pro- 
perty, and the Defendants bad no share In the 
Jatter, and by an oral arrangement, not reduced 
into writing, the Plaintiff alleged he got the 
former property Jn its entirety and the Defendants 
got their share in the i'atter the transaction 
cannot be regarded as a partition but is an exchange 
within the mpanlng of the Transfer of Property Act, 
and the transaction nob being reduced into writing 
and registered was Invalid under sec. 118 of the Act. 

Gp'amessa v, Mobarukunessa (I, L. R. 25 Cal, 210) 
(distinguished. 

, That in a suit for declaration of title to property 
the Plaintiff must, prove that title and cannot get 
a declaration merely on the ground of possession. 

That the declaration of the lower Appellate Court 
in favour of the Plaintiff as against the Defendant- 
Appellant can e<lone be operative against him and 
that any declarations made in favour of other 
Defendants cannot bind the Defendant. 

That there can be no res judicata, between Go- 
defendants. 

Babu Dwarka Nath Mitter for the Appellant. 

Babu Sursndra Nath Roy for the Respondent, 

Decree modified 

H. P, C. 
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REPORTS (See Index.) 


On the HEOPENINd OF THE UlCII COUUT AFTER THE 
•Mohiimun vacation the following changes have 
taken ])lnce on the bench. ^Ir. Justi^e ( I hose and 
Mr. .lustice Taylor arc sitting in the Criminal llcvi- 
sional and Appellate (kmrt, and Mr. .Instice Ameer 
All and Mr. Justice Pratt are hearing civil appeals 
of the Bnrdwan Oronjigl^^On tlio Original Side Mr. 

‘ Jnstic^ Sale is presiding at the Calcutta Court of 
CriniM Sessions. 


Tt is HKI. 1 RVKT) IN miAL ('IH(T-KS TN^ KnuLAND nivVT 

the present Lord Clianfiellor will before long retire 
from oHice, and in that event Lord Alverstone the 
present TiOrd Chief Justice will succeed to the 
woolsack. 


• • 

We have OFTEN AIAjUDRD to the RET.UCTANOE OF THE 
Courts in England and America to place mudh 
reliance on what is termed expert evidence.* Our* 
academic young contemporary or the Columbia 
University publishes in the March number of the 
Review a very interesting article on “Opinion 
Evidence.’' The article is thus summed up at; its 
conclusion. 

'i'he consensus of judicial opinion is decidedly unfavor- 
able with respect to the force or value of this species of 
evidence, and undoubtedly it is open in this respect to 
nil the criti(!ism tliat it has received from the courts, 
in many cases the witness, from causes that have been 
mentioned, becomes an interested partisan on the side of 
the case to wliich he owes his employment and is gene- 
rally confronted with one equally interested on the other 
side. Ju the conflict of opinions that generally follows, 


the jury frequently lind thf*ir way out of tho, difticiilty 
by disregarding all evidence of tliis cliar.icter. It is 
<liMcrcditcd from the heginning, largely in conseciuence 
of tJie means by whii'h if^lias h(!en obtained. It remains 
true, however, ihat if the abuses incidc.nt tf) the presen - 
ta,tion of siK'li ovkI'mcc could he, removed, tlu‘ o[>iiiiou 
of a capaol* and disintcr('st<’d (’\])ert would freqiuMitly 
Ix'tol great value in the invcstigarion of (juestions of 
fact. It would 1)0 mucli (‘asicr and wiser to root out 
flicse abuses than to dispense with this kind of evidence 
altoget her. 

liilcbich). 

The Code oFfhuMiNAi. Procedure, i;ein(; Act V 

OF • f 8 !).S WITH A <'OMMKNTARY AND NOTES, lit/ Sir 

]I. T, l^rinaep^ Ki. * Tiifxvker^ SpM <i' (Jo,, (!dfciUta. 

• Eamillar Jis Mr. JuHtic(3 Priiiscp’s (>>de is to us, 
we would liurdly recognise it as the same * hook 
which lias been so well known during the last quarter 
of a century. Of the author’s last edition, wo did 
not hear mucli. That is, pei;haj)K, hcciiuse some very 
unfortunate errors ere|>t into the text. Put the 
autlior has now made complete amends for it by 
‘putting in the present edition a large amount of solid 

work*. In tJiis edition the author lias treated his 
subject more in the maimer of a commentary on the 
^ (’ode than as a mere classified digest. The Code 
of Criminal Procedure has never been regarded 
as a master piece f)f legislation, and wn cannot 
help admiring the candour of the author’s observa- 
tion that “ in attenuating to provide for almost 
every detail, the Code has become disjointed.” 
Wlien we remomher the opportunities that had 
been given to the author for its consolidation in 
1898, we cannot help noticing a sort of subdued 
humour running through his own remarks. Put 
what the author had failed to do as a legislator, 
he has taken pains to fuHil as a commentator. The 
plan adopted l;y him is by appending an explanatory 
note to each section and to support it by author 

• iiies given in the •foot-note. The advantage of 
this systenf of aimofiition is, thfiCfc a reader often 
gets from it a far more clear grasp of the subject, 
than it is possible to obtain from the scrappy case- 
noted* form of annotation so commonly adopted 
for the elucidation of codified law. Advantageous 
as this metliod of annotation may be, from a student 
or jurist’s point? of view, the case-hunting lawyer will 
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perhaps be slow to appreciate it. They ordinarily 
value an annotated edition by the facility it offers 
to find out some decisions to fit in with their 
cases. We cannot say that from a practical point 
of view they are altogether wrong. But still 
wo are sure that a perusal of the author’s anno- 
tations below each section would amply repay 
the trouble even to the busiest lawyer and that 
the commentaries will prove especially valuable 
to judicial officers. We find the Code noted up 
with most of the recent cases, either in the body of 
the book or in the addenda. But still we have 
noticed omissions. For instance, under sec. 1 ‘18 we 
find no reference to Mr. Justice Prinsep’s own 
decision in Kefatullahy 5 W. N. 71, to .the 
eflect that in sec. 140 proceedings when a* Dis 
triot Judge is of opinion that they are« defective 
in law^ he may refer the case to the High Court 
and thus save the parties the trouble and ex- 
pense of moving it themselves. Many cases unde'/ 
the old Code have also been omitted. Witli re- 
gard to some of these we would have preferred 
their being retained and distinguished with special 
reference to the amended law till they were declared 
obsolete from the Bench, llcfercnces to unreported 
cases may be very valuable to practitioner^? in 
Calcutta but are not of much ^usc to those ^ho 
practise in the mofussil for the simple reason that 
they have no access to the judgments. Such refer- 
ences are, however, of great assistance to us and if 
we find any of tliem of special iuiportance, we shall 
be happy to report them in these columns. The 
references given in t^e notes to the other sections, 
Acts, Rules and Orders, local or general, which have 
a bearing on the subject, also add considerably to 
the usefulness of the book. The thorough recasting 
of the notes on a new plan has, in our opinion, 
not in any way detracted from the intrinsic merits 
of this well-known work. 

The Law \)e Benami. Bt/ P. C, Sen. Price 
lie. 1. Messrs. Sen <(• Co., KQ.nna(jar. 

This little book contains the law relating to henami 
and fraudulent transactions. The important cases 
relating to the subject are all to be found arranged 
under their different heads. The book is divided 
into eight chapters, one of which relates to the right 
of the benamdars to sue ; we have examined tins 
chapter carefully and find that all the important 
cases have been referred to and the subject is treated 
in a manner which reflects credit on the author. 

The Kaiyastiia Samachar: A monthly English 
Jmrnal. Edited by Sachchidananda Sinha. Bar at- 
Law. 

1 he Kaiyasiha community claims ^ many eminent 
lawyers amongst its ranks and we are not surprised 
to find in the pages of their journal excellent 


reviews of law books and contributions of consider- 
able merit dealing with such important subjects as 
the proposed restriction of civil appeals. It is, 
however, somewhat noticeable that many of these 
legal contributions proceed from Brahrninical pens. 
But the editor himself hails from the Kaiyastha 
community, and his survey of the legal, social, 
political and literary world is highly interesting and 
instructive. The journal though not a legal one, 
yet being under the guidance of a lawyer, maintains 
a very -healthy legal tone in its pages. 


dngliiih Jlcttea. 

PROBATE COURT.—Edmonson v. Edmon.son ani> 
’others. Before Mr. Justice Barnes. 28th March 
11 ) 01 . 

Construction of Will — Contingency- Conditional 
Will. 

This case relates to the proper meaning to be 
placed oi> the following clause in a Will. “In case 
I should not return home, owing to death, 1 hereby 
give and devise.” 

The Will was made by one Thomas 0. Edmonson, 
on 23rd June 1871, when he was about to proceed 
to Norway. He was a resident of Caton in Lanca- 
shire. He returned to England in September 187L 
In February 187G he went on tour to Palestine 
whence he returned in the following mouth of May. 

Prior to starting for Palestine he had sent the 
Will to his unmarried sister with a request that it 
should remain in the envelope unopened. The Will 
\vas found after Ids death in his said Caton residence 
in the envelope, the testator’s desire being faithfully 
carried out by the IMaintiff, his said sister. It was 
kept ill the deed-box to which the testator had 
daily access. In May lOOO the testator- went to 
Scotland on a fishing tour and he suddenly died 
there. The Plaintiff', the said sister, claimed probate 
of the said Will. The Defendants resisted such 
claim on the ground that the Will was a conditioilal 
Willjr qjTective only in case of the testator’s death 
in Norway in 1871 and they asked for a declaration 
of intestacy. 

The learned J u^lge gave a considered j udgmen t. He 
referred to In the goods of Porter (L. R. 2 P. k M. 

mid In the goods of Spratt (13 the Times Law 
Reports 67) and he held that the Will was only 
made in contj^mplation of the trip to Norway in 
1871 and was a conditional Will and consequently 
pronounced against it. * 

The parties had agreed that the costs should come 
out of the estate. 

The judgment sets out the following passage from 
the judgment of Lord Penzance in the first of the 
two cases abovenamed :~ 

“It a common feature of Wills in respect of 
which this sort of question arises that the testator 
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therein refers to a possible impending calamity in 
connexion with his Will, and the question arises 
whether he intends to limit tiic operation of the 
Will to the time during which such calamity is 
imminent. If the language used by him can by any 
reasonable interpretation be constrtied to mean that 
he refers to the calamity and the period of time 
during which it may happei^ as the reason for 
making a AVill, then the Will is not conditional ; 
but if refers to the calamity or the possible 
occurrence of some event as a reason for a certain 
disposition of his property, and mixes Tip the dis- 
position of the property with the event so that it is 
dependent on the other, then the Court must hold 
the Will to be conditional.” 

Mr. Inderwickj K. C'., and Mr. Prinily supported 
the AVill. 

Mr. Deane^ K. (7., and Mr. WUlork Ibr the Defend 
ants against the Will. 

for Defendants. 

V. W. A. 

ADMIRALTY COi:KT.--Tn^ ’Tuuhktt 
lieforc.TiiR Rkjiit thR I’re.sidrnt. 11th 

March IDOL 

Cost^ — Tod'ation — Cost of t?anscri^( of short hand 

tvriUPs notes. * 

• 

In a collision case between two steamships, the 
rresidciit had held the “ Turrett, (-ourt ” alone to 
blame. Tlic action involved questions of uii extremely 
technical character. For the IMaintiffs in that ori- 
ginal action, who were the owners of a vessel called 
the Ramellies^' a short-hand writer was employed 
who t()ok down the evidence of o^xperts, whu dealt* 
on the operation of steam-rcducMig vafves and other 
such matters. 

Those costs were ^lisallowcd by the Ilegistrar to. 
Plaint iff who had recovered judgment in that action 
with costs. Tl;e Registrar had refused them on the 
ground that such costs were only allowed when the 
successful party had applied for them at the hearing. 
The owners of the appealed. , • 

The learned President accepted the view of Jhc 
Registrar ; general costs do not include the costs <jf 
a short-hand writer’s notes, thes (4 reipiire a* special 
direction. An application should be made at a time 
before the order is drawn up and he therefore direct- 
ed that the taxation should stand. 

Mr. Batten for the Plaintiff. • ' 

Mr. Steidim for the owners of the Turrett Court. 

i\ W. A. 


(Ilctcs of Casco. 

(The important ones tu bo fully reported horoufter.) 

CALCUTTA^GH COURT. 

[GlVlIi APPELLATE JURISDICTION.] 

A?ri£AL KIIOM Ohdku 
No. .357 ov 1900. 

Srjmi Kumau Dun and another, 
MAC'iJiAX, C. .1. Defendants, .ludginent' 

llANiatJEE, J. * debtors, 

1901. 

3, May. Aiujon Ciiamuja Rov and others, 

Defendants, Decree-holders. 

Limitation Act {XV of secs. 7, S -Apjdiva- 

Uon by 41 minor jointly interested ivith other pci sons 
v)ho attained majority. 

* Tlie facts of tlie case material to tlie report are 
as follows 

I’he decree sought to bo executed was ])assetl in 
1890 ; it directed Defoudunts-Judgmeut-debtors 
and 1 3 to pay Rs. 831 to Defendants 1, 2 and 3 
the Respondents as owelty of partition. Defendants 
2 and 3 were minors at the time, hi 1897 Defend- 
ants 2 and 3 for the tirst time applied for execution 
alleging that Defendant 2 had attained majority 
withiy 3 years before the date of the application 
and that Defendant was still a minor. De- 
fendants 12 and 13 the judgment-debtors objected 
that the application which was made seven years after 
the date of the decree was barred by limitation. The 
first Court held that sec^ 7 of the Limitation Act 
applied to the case and therefore the application 
was within time. On appeal the lower Appellate 
Court upheld the judgment of the tirst Court. 

The judginent'dobtors prefcrn^l this appeal. 

It was contended in second appeal on behalf of 
the judgment-debtors that sec. 7 applied only to 
eases where all the decree-holders were minors and 
did not a[)ply t,o a case, where some •nly of several 
persons entitled to make an application were minors. 

The contention was'overruled and it was 

Held — Tliat sec. 7 of the Limitation Act applied 
also to a case where only some of several persons 
entitled to apply were minors. 

Covindram v. Tafia (1. L R. 20 Rom. 383), Zarnlr 
Hasan v. Sundar [22 All. 199 (F, R.)] followed. 

Seshan v. Raja (Jonala (1.3 Mad. 23()), Vi-nesivara 
V. Bapayya (16 Mad. 436), Narayanan v. Damn- 
daran (17 Mi#d. 189) dissented from. 

It was further held that sec. 8 was not applicable 
•to the case as on 6 of several joint decree- holders 
cannot gi^e a valid discharge. 

Bahm Basanta Kumar Bose and Harendra Nartiy^Ui 
Milter for the Appellants, 

Blthns Saroda Charan .Mitter and llari Bhmlaxn 
Mookerjea for ^.he* Respondents. 

Appeal dimmed 


s. c. s. • 
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€xtViUt. 

I'HK CHUl’RA CASH. 

[From the Tmw Times,) 

Some nionUifi ago the Oovernmont of India issued a resolu- 
tion respecting the allegations against four Kuropean officers 
of the Oliamparan (Bengal) District, made by tlie district 
judge, Mr. Alfred Vcnnell, I. C. S., in deciding an appeal 
from the decision of a subordinate court in what htw sinpe been 
known as ilie ( :hupra case. While not absolving the officers 
in quo.stion from blame, the resolution criticised the apj)arent 
animus of Mr. Penneirs judgment, and describetl the whole 
affair as casting discredit on tlje (h/vernnient, and as being 
calculated to weaken materially its authority and ])restige. 
Mr. Pennell was transferred to the Noakhali District, flm 
acknowledged insalubrity of which led the native Press to 
describe the, transfer as a })unishmenl, for judicial ind/i- 
pendenc^. Interest in tlie matter had, however, died away, 
when it was revived by n judgment given last month hy 
Mr. Pennell in a case of alleged murder, followec^ by his 
commitment to prison, hail being refused, of Mr, Reilly, tlie 
district superintendent of police, on a eharge of perjury and* 
forgery in connection with the trial. The judgment, evtend- 
ing over .‘100 pages of manusorij»t, enters at length int.o the 
question of Mr. Penneirs i)ersonal relations with the Ilengjil 
Ooveniment, wdmm he aceuses i)f attempting to“burytiio 
Hcandal” (»f the Oh u]>i a ease and of sliielding suhordinates.” 
He aske<l why, if his judgment in the Oluqua case was wrong, 
the local Qovennii<*nt <lid not appeal against il, and said there 
was th(‘ less loason for its he.'iitation to do so since two of 
the judgc.s of the eourt, whom he n.amcd, had “a strffiig 
personal animosity ” iigainst him for private reasons, ifo 
eomidained that leave ha<i been i’efuRe<l him, and eontr<^verted 
Jl/lio views pet forth in the resolution of the (lOvernment of 
India, remarkijig that he had been longo) in the countiy tlian 
liord Our^con and knew inoi'e about the inofussil than most 
of his Kveellenoy's a<lvisers. and he would have nothing to 
do with polities or eonsiderat ions of political ex'pedioney. 
On application to the (jalcut.ta High Court, Mr. Reilly, 
the incanjerated poliee official, was liberated on bail, and a 
rule was issued retiuiring tlie di.sbri(!t magistrate, as represent- 
ing the ('rown, to show cause why the case .against Mr. Uetlly 
.should not be transferred from Mr. I'ennell’s eouit. At the 
end of List montli Mr. Pennell applied for casual leave, <.l)ut 
on the recommendatioji of the High Court, to whom such 
applications from district judicial otliccrs are invariably 
referred, it was refused. Mi'. Pennell, however, left Noakhali 
and proi'eeded to Calcutta for the ostensible imrpo.se* of per- 
sonally handing t 9 the (Jhief Justice the record in the murder 
case. Sir Francis Maclean, according to aflidavits sworn 
on Mr. 1‘eiineirs behalf, refused 1 0 see him or to receive the 
record. On the rocommendatithi of the High (Jourt Mr. 
Pennell was ordered on tlie 3rd Mareli to return to Noakhali 
forthwith, and the next day he was directed to make over 
personally to the officiating registrar tlie entire record. Both 
orders were disregarded, and the High Court recommended 
tlie immediate suspension of Mr. Pennell for gro.s8 insubor- 
dination and misconduct. Hi^ suspension was accordingly 
gazetted, and bis friends complain that, although Mr. Reilly 
has been .suspended, a .similar notification has not been publish- 
ed in his case. Mr. Pennell is understood to justify his 
presence in Calcutta without leave on the '‘ground Wiat his 
court was closed on the days in (luestion on account of public 
holidays, and his refusal to return on the plea that tlie copying* 
of the record he hod to deliver over 1 6 tlie High Court was 
not then completed, and that it was necessary to remain to 
file certain affidavits. The refusal to make over the record 
he bases on the ground that t.he officiating registrar was not 
entitled to receive it, His case is warmlv espoused the 
native Press of CalcutU -7Ws. 


HVPNDTISM AS AN KXCUSli: FOR ClllMK. 

Tho frequency with which the jiloa* of hypnotism is being 
entered as a defence against criminal charges is becoming 
disquieting, chiefly because of the credence that is accorded 
to it ill the vulgar mind. A recent case at Red Bud, Illinois, 
carries Hie matter to a rcduclio ad ahsiirtlum, and yet shows 
the dangerous hold that the notion of hypnotism as conferring 
an immunity from responsibility has taken upon people at 
large, from whom, of course, jui'ics are drawn. A young man 
dclilieratcly killed another young man after previously ex- 
pressing his intention of killing him “ on sight.” He then 
gave himself up, and pleaded that he had killed -lijs victim 
because the latter “ had .hypnotised him to his defrimeiiL” 
The coroner *s*jury acquitted the pi’isioncr, apparently without 
any hesitation. 

H is not by any means e.stablishcd tliat hypnotism can 
copipel a person to the performance of any act otherwise 
morally impossihle to the subject, or such as to revolt his 
moral sense in a moral condition. Hypnotism does not differ 
es'^entially from other forms of suggestion. It is all of a 
piece with the worked up fury of a crovvil incited to violence 
by the diatribes of a nii>b orator, or the thousand and one 
^ forms of suggestion to which vve all respond, by retlex action 
as it were, nearly every ilay of our lives, l-iider the intluence 
of the slightest suggcstifiiis, we daily ]>erfonii almost uncon- 
.■<cious acts. But were the suggestions such as to pronq)t us 
to something, tot ally at variance with our preconceived ideas 
and natural ijualitiei^ and iinjmt*p.s, the spell would he broken 
and the influence of Hie suggestion be at once tlissij)ate<l. 

We are not forgetting that in hypnotic st'ancra it is a very 
common sight to sec some inoffensive and amiahle subject 
fm'ociously seeking to stab )K'rh.ips his cleaieht friemd with 
a pajicr knife or to shoot him with a ruler or other harmless 
, object. But (here are eases to show that under sucii circums- 
tances the suh-con«ciouHness is aware r>f the actual harm- 
lessne.ss of the proceduie, and that, under einiumstances in' 
which real liarm couM la* done or when such w(»ul(l wi'ongly 
seem to the subject tola* ptjssible, tho subject la'comes rebel- 
lious to tho influence of the suggestion. 

Further, if these absurd [ileas of hypnotism are to be 
accepted, then in all forms of rnoh violence and crowd sug- 
gestion we must logically InJd the doers of violcnee unanswer- 
able for their acts. The capacity to lecognii-e evil is by m> 
ik'eans necessarily fVvjui valent, to the ])ower to I'csi^it, the 
impulse thereto, and tli<*re arc many cases in which, without 
any pretence of hypnotism consciously or unconsciously ex- 
ercised from without, the subject,, ivhile fully cmii-cious of 
'the gravity of the otfenco, i.s powerless to resist his inqailse.s 
— which is only another name for “self-suggestions.” The 
question of re,spon,sihility is one, therefore, for a careful exa- 
mination of t he subject, ratlier than of the circumstances, 
and what lias to he decided is not whet her the person was 
l,lie subject of suggestion, whetlior from another person — 
“hyjinotic'’ si>-called — nr from liis own depraved impulses 
but, whether he was so far a defective as to be really unable 
tf* resist them. The man who is “ hypnotised,” Hie subject 
of “ croYtd suggestion,” and the victim of morbid impulses, 
most commonly of the sexual type, stand in the same category 
and should all he jmlged by the same rules. Not all subjects 
of nfbrbid perversion are irresponsible ; neither are all peojile 
who plead “ hypnotism ” as an excuse for their crimes, nor all 
trans|;res8ors under Hie intluence of crowd suggestion, as 
in lyncliings, mbb vmlence, and t he like. Such a plea should 
, be received with the greatest caution, and in regard to 
hypnotism, as in t,he other case-s, the entire morbid chain of 
perversion shouhl be clearly demonstrated before Hie subject 
is held to be irresponsible and is absolved from tlie conse- 
quences of his crime. — New York Mediofd JourmiL 
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\ Mr. Justice Puinsef, the Sbmoh Puisne Judge 
|of the Calcufctu Higli Court, will officiate as (.ffiief 
Justice during the absence, on* leave, of Sir Francis 
Maclean, who goes home to iie present ^at the King’s 
Coronation. 


The PROVISION made tA" the Pikngad (jIovkunment 
ill the Provincral Budget for the ajipointment of a 
now judge and additional ministerial staff for the 
Calcutta High Court, has met with the approval of 
the India Government. This was a foregone con- 
clusion. But the sanction of the Secretary of, SlRite 
will yet have to be obtained. There is, however,^ 
little doubt that it will be given us a matter of 
course. But the question is whethe* that sanc^tion 
will be asked for and obtained by wire, or will 
come in the* usual course. In any event we 
expect that Mr. Justice Henderson, who is now 
officiating for Mr, Justice Sale on l^ave, will be 
confirmed in his present position with retrospec- 
tive effect. 


Mr. Justice Prinsep’s ruling in the case of 
King-Emperor v. Bhilepa Atom (post p 506) hearing 
on the question of the criminal liability of a person 
who may have lost all sense of responsibility from 
disease brought on by habitual intemperance, would 
commend itself as being consistent with approved 


principles. We wish, however, that the learned 
judge had fully set oi^r- the facts in his judgment. 
As it was a reference which was disposed of in 
camera and the records returm^d to the lower 

• Court soon aft(‘r, we /egret very tmicli to have 
to report I lie case vvirhout fully setting out the 
fac^s Tlw fac-is stated in the judgment however 
snfHcieni.ly explain the principle. Wo had on pre- 
vious nccasiou.s pointed out how the defence of 
efen a raving lumiiicj would ho a [wycliological 
impossihility if sec. 8t of the Tiidiun IVnal Code had 
,to he inti'iqu’ctcd strictly, as it has ofttm been done 
by the Courts iu this country (o (a W. N. cxcvii). 
Tfiis is all tffe more the reason why the sound 
cormnon sense view taken by the learned judge 

• Will hd* generally welcomed 

» " 

, The f’lisE OF Stuart v. Freeman noted bv us in this 
issue is of great importauee both to the insurers 
and the insured. The Lam Journal commenting on 
it says : 

Tlu) facts in V Fm/zerawern «•> miiurkiible ilmt it 

is not to be wondiaed at ( li.it Himrecly any Kiiniltu' cases can 
be recalled. Tlic jdainlilf wi-> tlic' iiShignce of u life policy, 
whicli* contained (he U!<u.il coiulifion that the insumneo 
Would lapse if the pOMimnn was no! paid within thirty 

• days of*the time wIkmi it hf'c.unc duo. The ]iremium was 
paid and accepted hy aeleikof the insurers at tliree o'clock 

on tlie thiity-lirst day, hut the [x'r.son on wliose life it was 
effected had died an hi »ur iiefi ire, a fact of which both parties 
were iguoi ant. Mr. Juhlicc. (Jranlham ludd tliat the insurers 
were not liable, and, indceil, i( seems clear that the policy 
had lapsed, and that the acceplance of the premium by the 
clerk in ignorance of the true circumstance.s could not operate 
as a waiver or estojipel, so ii.s Ifo jilcvent the defendants from 
Retting up this defence. A somewhat similar case is Pritohard 
V. 2'hc M(.‘rchimis Maiml Life hmmtnce Horidy (‘27 laiw J, 
Rep. C. 1*. 169) the only difference being that the policy in 
•that case contained a condition that the policy could be 
levived after default in jiayment of the premium, upon proof 
that the person in.sureii was in good health. 


CAN A MGRTGAGF DEGREE BE KEPT ALIVE 
FOR aIoRE THAN 12 VEARS? 

• yho question, whethor a mortgage decree, which 
directs the sarte of thc^ asortgaged property in the 
first instance, and if insufficient, the personal and 
other properties of the Defendant to remain liable 
for the* balance of the decretal amount, can be kept 
alive for more thjin \2 years from the date of the 
decree or the date on which the money was made 
payable under the decree, is of considerable import- 
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ance and it may be ueeful to ascertain the existing 
state of the law with regard to it. 

The only provision of law which lays down that 
a decree shall not be executed after 12 years from the 
date of the decree is to be found in sec. 230 of the 
Civil Procedure Code. The first paragraph of that sec- 
tion no doubt deals with decrees generally, but the 3rd 
paragraph which lays down the 12 years’ rule refers 
to decrees for the payment of money or delivery 
of other property ; a mortgage decree certainly does 
not come under that category. It has been held 
by the Calcutta High Conn Vn the cases of Juijmnya 
Dam V. Thahomani Dam (1. L. H. 24 Cal. 473), 
Fazil JJowladar v. Krishna Bnndliu Roy (I. L. R 
25 Cal. 580), Kartic Naih^Pandey v. Jaygernath 
Ram Marwari (I. L. R. 27 (Jal. 285), and also' Ify the 
Allahabad High Court in the case of Rtwt C ha fan 
Bhngnt v. Shevharat Roy (I. L. R. 16 All. 418) that 
a decree which dinjcts the sale of the mortgaged 
property first and if insufficient, the Defendant tt) 
remain personally liable, is a mortgage decree and is 
not governed by sec. 230 of the Civil Procedure Code , 
and 12 years’ limitation does not apply to such 
decrees. The Madras High Court in the case of 
Kammachi Knfher PaJdrr {1. L. R. 20 Mad. 107) 
took a coutraiy view, but the Calcutta High urt 
dissented from it. The mujorpy of cases on l^mt 
point support, however, the view tsken by /.he (Cal- 
cutta and AIIahab{id High (Courts. Therefore the 
law on the subject must be taken as laid down by 
the Calcutta and the Allaliahad High Courts in the 
cases mentioned above. 

The next qinstion jyhich is more important is, 
whether that part of the deciee which makes the 
Defendant personally liable for the balance of" the 
decretal amount which rcmiiins due after the sale 
of the niortgngtd property, is also goverm d iJy sec. 
230 of the Civil Procedure (Oodo. It (jdu be gathered 
from the opinions expressed in the cases of Fazil, 
Howladar v. Krishna Biindhn Roy (1. L R. 2t5 Cal. 
680) and Kartic Nath Pandey v. Jaggeiwith Ram 
Marwaii (I. L. R. 27 Cal. 285) that that portion of 
the decree, referred to above*, is governed by sec. 230 
of the C. P. C., but there is a conflict of opinion 
expressed in those two cases as to the date from 
which 12 years’ limitation should begin to run. In 
Fazil HotoladaPs case that (piestion was not directly 
in point. That case involved a question whether 
execution can pr(*cccd against the mortgaged pro- 
perty after 12 years from the passing of the decree; 
but the remarks which their Lordshi^is made in that 
case tend to shew that personal liability was barred, 
a« the decree which was passed on 16th May 1804 
was executed on 30th Novetiioer 1896, is, after 
12 years from the date of the decree It is neces- 


^ry to quote their Lordships’ words to give an exact 
idea of what their Lordships meant. * 

_ Maoloan.C. J ,obhervt‘d.--“I m'aykere remark that 
in tins case, as regards any personal liability of the 
Defendants to pay the money, both Iho Courts below 


have held that thq, application is too late, and the 
execution proceedings decreed* are confined to a 
realisation of the property only.” 

Banerjee, J. — “The Courts below have already 
hold that so much of the decree as authorizes the 
decree-holder to realise tlie judgment-debt out of 
any property of the judgment-debtor other than the 
mortgaged property is barred under sec. 230 of the 
Code and the only question now before ns is, whether 
that portion of the decree which directs the 
realisation of the mortgaged debt by siflo of* the 
mortgaged proficrty is also barred under sec. 230. 
The question ought, in my opinion, to be answered in 
the negative.” 

From the ab('»ve remarks it is clear that that part 
of the decree which makes the Defendant personally 
‘liable for the balance of the decretal amount which 
remains due« after the sale of the mortgaged property 
is governed by sec. 230 and becomes barred after 
12 years from the date on which money was made 
payable under the decree. But in the case of Kariic 
, Noth Pandey (1. L R. 27 Cal. 285) Hie remedy 
against pVoperties other than the mortgaged property 
was sought to be enforced on 5th November 1897 
although the date of the decree was 26th February 
• 1880, and it was held that the remedy against 
properties other than the mortgaged piMperty 
was not barred as the decree was converted into a 
money -decree •only after the sale of the mortgaged 
propel ty on Tith July 1888 and not before, and that 
the 12 years’ limitation began to run from the date 
on which the mortgaged property was sold, and it 
was found that it failed to satisfy the decree and a 
balance stood in favour of the decree holder. If this 
principle were apfdied'to the case oi Fazil Howladar 
, (L L. R 25 580) it would seem to follow that the 

peisonal liability did. not become barred, since in that 
case the mortgaged property was not sold and the 
cause of action to enforce t'iie personal liability did 
not then at all accrue. The law laid down in the 
case of Kartic Nath Pandey (1. L. R. '27 Cal. 285) 
as regards the enforcement of personal liability in 
respect of the balance of the decretal amount 
whid’h remains due after the sale of the mortgaged 
property seems to us to he the more reasonable. 

[ Tn any case we should like to see the decision 
in tlie case of Fazil Howladar (I. L. R. 25 Cal. 580) 
explained. 


. CRfMINAL CASES OF 1901. 

Bail.— The High Court has jurisdiction to release 
an accused on bail pending an appeal to tlie Privy 
Council {QueeU’Emprns v. Suhramanya Ayyar, 24 
Mad. 161). The High Court under special circum- 
stances granted bail in la re Reilly^ 6 C. W. N. cviii. 

Disposal op Property. — Ordinarily property in 
stolen goods remains with the owner N. W. P, 
see 10 Mad. unless purchased in market 
overt (see W TT. R, 88 ) ; but property in oash^ and 
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bills or notes, which circulatclas cash, is inseparable 
from possession, in the absence of fraud (1 W. P 
m ; 7 Mad. IL C. * R. m : S Oal. S79), Coin 
when it is not lejjal tender, falls in the first category 
(In re Mathur^ 25 I3oin. 702). The object of sec. 
522 is to restore the state of things existing at the 
time of dispossession, and under sub-sec. (2), a third 
party should seek remedy in the Civil Court. 
(Rameswar v. Blmanath, *5 C. N. 374, distin- 
guishing Bom. JfBJi), It applies only where the 
dispossesshm is by actual force, and riot by “ show 
of force v. Lai AVw?#, 5 0. W. N. 25 '): 

Ram Chandra v. Jityandria^ 25 Cal. 434 :*Mar v. 
Dina^ 4 C. W. N. 307). Sec. 523 does not apply 
to property produced in Court but remaining in 
the hands of the Police. Where certain log.s wore* 
seized by the Police, not in connection with the , 
pending case of rioting, but in a case of theft, which 
broke down for want of prosecutif)n ; lieKl that the 
order was one within sec. 523 (Nasih v. Rnkhm%n\ 

5 C. W. N. 415). 

TRANSt'EiiiS.— The rule laid down in In re Wilson^ 
18 Cal. 247, and Dnpeyronx. Driver^ 23 Cal. 495, that 
even a semblance of bias causing rcusnnable appre- 
hension in the mind of a party is a good ground of 
transfer, is ag:dn enunciated in Bakta Sinc/h v. Kali 
Fvasad^ 28 Cal 297, and Lalit Mohan v. Surja, 5 C. 
W. N. 749 ; H. c. 28 Cal. 709, (fe also 10 All. 04 : 
^5 Cal. 7il7 : Bom. 170). Presence of a Magis- 

trate at a search, during which he canib to know of 
thMacts of the case, held a good ground for transfer 
(Gya Singh v, Mohamed^ 5 C, W. N. 864). It has 
I'been held in In re Pandnrang^ 25 Bom. 179, that sec. 
526 does not apply to cases under sec. 145, Cr. P. C., 
^but the Calcutta High Court considered the point 
doubtful, and founded the jurisdiction of the High 
Court, in such cases, upon sec, 1 5 lofi the Charter • 
Act (Chose, J.), or sec. 29 of the Letters Patent 
(Taylor, J.) \ Lalit Mohan v. Swya, 5 C. W. N. 
749; 8. 6. 28 Cal. 70k The Court ought to stay 
proceedings pn receipt of a telegram from an accused 
or his pleader tha*t a rule has been granted by the 
High Court. (Rafnessari v. Empres.% 2 C. W. N. 
498: In re Surjya, 5 C. W. N. 110: but see 10 
Mad. S75)y and precipitate action after sucli "tele- 
gram, especially when coupled with other circunf- 
stances, (e.g.., cancelling bail on application finder 
sec. 526, cl. (8) shows bias : —In re Eurjya, 5 C. W. 
N. 110. Un,der sec. 528 the District Magistrate can 
transfer a case under sec. 145, Cr. P. C, to a Sifl)- 
ordinate Magistrate, though the land or water is not 
within his local jurisdiction, provided s^tich Magistrate 
was vested with the powers of a proper class (Raj 
Mohm V. Promnno^ 5 C. W. N. 686). The case of 
Ayer v. King>Emperor, 5 C. W. N. 488, is a peculiar 
decision, and is of a class with Nukhtda v. Ripu^ 4 
C. W. N. 239. When several persons are accused of 
an offence, and only one is ^ent up and tried, the 
trying Magistrate is fumtm officio^ thereafter. There 
is no other case before him then, and a District 
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Magistrate, in taking action against the others 
whom the Magistrate has refused to summon upon 
subsequent complaint, acts either under sec. 190, or 
sec. 437, but sec. 528 seems inapplicable. The view 
that the trying Mrtgistrate lias seisin of the whole 
case even as against others not before him is con- 
trary to the actual fact. Secs. 192, 528 refer to 
a “case,*' and not an “o/c/tcc” as being transferred, 
and there is no case with reference to the persons 
not actually before the Court. The rule requiring 
notice to the opposite party under sec. 528 does 
not apply when the tran/ifer is at the roipiest of the 
trying Magistrate {Queen- Empress v. Kuppu Muthu^ 
24 Mad. 317). 

Ihregular pR()CKEi)iN(is.--Sec 529 (/) cures an 
errobeous order of trafisfer in good faith of a case 
under sec. 145, Cr. P. C. (Raj Mohan v. Prosunno^ 
n t W. N. 080. Seo 4 C. W. K Siij). The words 
“ not empowered show that the section applies 
where the Magistrate is not competent by virtue 
oi his position or powers vested in him to pass order 
(IS Bom. rm : o C. W. N. 080 : Cal 80S,p. 901, 

•hnt see 0 C. IP. N. Where a Magistrate deli- 

berately disregards the offence actually complained 
of, and tries for a minor offence, it is not a mere 
irregularity, but the proceedings are absolutely void 
uik|^T sec. 530 (Kailash v. Joynwldi^ 5 C. W. N. 
252). Tin’s was the* view also of 8 Bom. S(I7, but is 
yppoj^ed* to IS Bom. SOS and Ayyan v. Villayappa^ 
24 Mad. 675. The negative form of the language 
of sec 536 lends some support to the view that 
wlien an accused is wrongly tried by jury, the trial 
shall not on that ground only be invalid, i.e., the 
trial shall nut bo treated as fi nullity, not that it 
shall bo treated for all purpost s as a valid jury 
irial (King- Emperor v. ParhhmanJcar, 25 Bom. 680, 
p. 693). This is the true view of the section. The 
onus of showing a failure of justice under sec. 537 
is, in the view of Benson, J , on the accused (King- 
* Emperor v Tirnmal^ 24 Mad. 523, p. 532). One 
would have thought that an irregularity having 
occurred, the presumption would bo on the other 
side. 8ec. 537 cures aii^ irregularity in passing an 
order of disehargo under see. 494, (h*. P. C., instead 
of an acquittal (Queen- Em press v. Hussein, 25 Bom. 
422, p. 428), and want of sanction (Snndar v. Siial, 

> 28 Cal. 219 j but sec SS Cal. 170, p. 170). 

MisoKLiiANKous. — III Enipvess V. Mungroo, 5 C. W. 
N. xlvii, a Judge presiding at the Original Criminal 
Sessions of the High Court examined a Presidency 
Magistrate as to Ins mode of recording a confession. 
Sec. 31 of the Court Fees Act is not modified by 
^ec. 545, Cr. P. C. {Queen- Ew^press v. Yamana^ 24 
■tfad. 305). , 

Competency.— Authorization of a prosecution, as 
distinguished from initiating or directing the same, 
does i¥>t render a Magistrate incompetent within 
sec. 556 (Queen-Empress v. Chenchi, 24 Mad. 328). 

• E. H, Monnibe. 

• {To h eontimed.) 
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CHANCERY DIVISION.— Ibklasd v. Hart and 
OTHBBB. Before Mu. Justice Joyce. 20th January 
1902. 

Fledge of shares — Blank transfer — Equitable oivner 
— Inchoate right — lieciification of register. 

Some shares in a Limited Liability Company had 
belonged to the Plaintiff, the wife of one H. C. 
Ireland. She being desirous that he Bhould attend 
meeting and vote in matters concerning the Com- 
pany had the said shares transferred ttufl registered 
in her husband’s name in’ the (Company’s books. 
Mr, Ireland being in need of money borrowed from 
the Defendant Hart on the security of those shares 
which he purported to dcjil wit It as his own. dIart 
was unaware of the saiil transfer by the wife fo the 
husband. Mr. Ireland had executed a blaftk tratflifer 
which signed by luni together wdrh the certificate 
for the said shares he handed to Hart. The loan 
not being repaid, Hart filled in the blank traiisf^er 
and on 23rd November 1901 left it with the certi- 
ficate for registration into his own name at the. 
Company’s office. The Secretary not^betng satisfied 
called on Mr. Ireland who reiiucstcd that the regis- 
tration should be delayed, 'rhe directors made no 
objection to the delay, and on tlie saim* d.iy tlut writ 
in this action was issued on hnhnlf of Mis. Irefand, 
and an interim injunction smxh granted re-itrainiug 
the transfer of the shares, ’i’lie (piestion arose in 
this case, whether under the above circumstances the 
Defendant Hart, as a bond fide pnndiaser for value 
without notice of !virs. Ireland’s ecjiiitab.o title, was 
entitled to be registered as the proprietor of the 
said shares. 

The learned Judge held that he was not. The 

judgment states that the transfer in question was 
valid and Hart had authority to till up the blaidis 
in the transfer as it suited his purpose because the 
articles of association of tlie Company did not 
require a transfer of shares to ho by deeil [vide 

In re Tahiti Cotton Co. (17 Eq. 273)).* The 

directors were not bound to register the transfers 
at their first meeting. They were entitled for a 
reasonable time to put off registration in order to 
enable them to make enquiries, yet in this case 

having regard to the form of the articles of the 
Company, the legal title to the shares was not 
acquired as against an equitable owner before regis- 
tration, or at all events until the person seeking 
registration had established a present and absolute 
right to be registered. Hart had merely an inchoate 
right and therefore Mrs, Ireland’s prior equitable 
right prevailed (see Soci^tf^ General ^de Paris* f. 
Walker, 11 App. Cas. 20). 

Mr. Hughes, K. (7., and Mr. Mitchell for the Plaintiff. 

Mr. Goodman for Hart. 

C. W. A. Judggnent for Plaintiff. 

* Rbpohtku’s note.— This cane, cited as cx parte Sargent, was 
commented upon in France v. Clark, 26 Ch. D., see pages 264-6. 


[VoL. V 

KING’S BENCH DIVISION.— Stuart v. Fbbb- 
MAN. Before Mr. Justice Ridley. 14th April 1902. 

Insurance j)olicy — Payment of premium after due 
date. 

Pritchard v. Merchants Assurance Company 
(3 C. B. N. 8 6’22) folloioed. 

The Hon’ble Francis C. Lawley was indebted to the 
firm of Algor 8tuo.rt & Co. of which Plaintiff was a 
member in the sum of £2,500. To secure same, Mr. 
Lawley, insured his life in the General Lifq Assurance 
Company ami assigned the same to Plaintiff. The 
Defendant Freeman was the manager of that In- 
surance Company. It was provided by the policy, 
^ that in the event of any of the quarterly payments 
being in arrear for over 30 days the policy was to 
► become void. The premium due on 18th August 
became in arrear on 17th September 1901. Between 
3 and 4 b’elock on 1 8th September 1901, Plaintiff 
paid to Defendant and he received the arrears due. 
Botli parties were then ignorant that just an hour 
previously Mr. Lawley had died (?’.<?, at 2 o’clock on 
18th Septeinher 1901). 

The Plaintfff on Defendant’s refusal to pay the 
£2,500 on the policy brought this action to recover 
it. On the facts it was contended on behalf of Defend- 
ant that the pulitjy had become void by reason of 
tbe premium being in arrear and a subsequent pay- 
ment after tim death of the insured cannot revive it. 

The learned Judge accepted that view on the 
authority of the aiiove case as conclusive and gave 
judgment for tlie Jli^endant holding that there was. 
no liability on the pftrt of the Insnr.ince Company! 
to pay niifler the ciroumsrancos disclosed. 

Mr. Eldon Henkes, K. C., Mr. Arthur Powell, 
K. C., ami xlL\ Marshall in support of the claim. 

Mr. Duke, K. C., and Mr. Hdl for the Defendant. 

Decision in favour of Defendant. 

C. W. A 


. . .ilOtCB of CaBEfi. 

(Tho impurtant ones to be fully reported hereafter.) 

PRIVYCOUNCJL.—Appeal from Madras. Raja 
Bommadevara Venkata Narasinha Naidu and orb. 
V, Raja Bommadevara Bhashyakarlu Naidu and 
OTHERS. ISth April 1902. 

Sir Andrew Sooble delivered their Lordships’ 
judgment advising His Majesty to dismiss the 
appeal with costs in favour of Respondents who 
appeared, except costs of appendix. 

Mr. Mayne and Mr. Nayadu for the Appellants. 

Mr. Jardine, K. Q., Mr. Phillips, Mr, Shephard^ 
and Mr. Krishnan for the Respondents. 

C. W. A. 
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PRIVY COUNCIL. 

[Appkal from Bkngai.. 
Lord Macnagutrr. 


Lord Davev. „ 

Lord Robbrtson. ^ bKouBTARy ok Statk 

Lord Lindluy. 

Hfiard KRmUNAMONl (jUPTA 

’ iri..*, t'" 

Judgment, Appeal. 

• •* 18, April, j 

Chur land — Adverse possession — Limitation. 

Kali Churn Sahoo v. Sicorktahy of State 
(I. L 11. 6 Cal. 725) overruled. 

The suit relates to certain clniv lands. Those laucls 


are claimed by Plaintiffs (locally known as tl;e 
Banibaha Raboos) as re-formed lands of their Mouzah 
Thowkuri of Taraf Selemjiore, Pergunifah Annrabad, 
being a portion of lands ndeased to their ancestors 
in 1827 by the Kevenne autliorities as appertaining 
to their permanently-settled estates of Selempore 
and Diirgapore in the Faridpore and Pubna Towjisr 
respectively. 

The Government claimed them as appertaining 
to their khas mehals of Danchi Sonakonder and 


Gacheadaho. 


A local investigation was made by an Amin in 
this suit and a map prepared by him. The Sub-Judge „ 
of Faridpore determined the dispifte on the basis 
of the ihak and survey maps- of 1858-9 as showing 
that.jhey established Defendant’s title He also 
held that as more than 12 years had elapsed since 
-ithat survey, and the proceedings thereafter show 
that Government had been iti possession, and Plain- 
tiffs had faile<l to prove their possession, the suit • 
was barred by limitation. , • • • • 

Against the decision of the Subordinate Judge, 
the Plaintiffs appealed to the High •Court. 

Judgment of the High Court was delivered on* 
the 8th June 1898. 


The Court found that the Plaintiffs had sufficient- 


ly shown that the lauds now claimed are the lands 
lying to the north of Iswar Chunder Das^s line, 
and is part of the tract of 9,407 bighas released to 
Plaintiffs in 1827, as forming part of their per- 
manently-settled estate. The Plaintiffs’ titl^ beii% 
proved, the learned Judges wdlit on to consider 
whether the suit was barred by limitation. They 
held that, as regards the lands lying on the north 
of the river bank, as it existed in 1869, limitation 
did not apply, the possession of Gbver^ent being 
for a period of less than 12 years, but they held, 
that as to those lying to the south thereof. Govern- 
ment had acquired an adverse title by being in pos- 
session for over 1 2 years. 

They therefore drew a line almost midway across 
the disputed land as shown on the Amin’s map, 
and marked that line with their name placed thereon, 
and so decreed such of it as lay to the north, and 


dismissed the claim to those to the south thereof, 
each party paying his own costs. The learned 
Judges say that the applicability of the law of 
limitation by adverse possession under the circum- 
stances of this litigation was one of some difficulty 
and of considerable importamje. 

Mr. Arthur Cohen^ K. 6 ’., and Mr. Branson for 
the Appellant contended that the suit was barred 
by limitation. They did not contest the decision 
of the High Court that Plaintiffs, the Binibaha 
Raboos, had proved that the lands in dispute were 
part of their permanently-settled lands, but they 
urged that that as from IS 19 to 1859, then from 
1859 to 1869 Plaintiffs had been in jmsaessiou as 
lessees under Government, after their claim to hold 
those as their zemindifri or free hold was denit‘d by 
the Revenue authorities, Government had adverse 
jWsessiftn and PlaiutiilV (il.iim was barred by limi- 
fatiou ; to get rid of that claim Plaintiffs must 
prove 60 years’ posse.ssit)n against Government ; the 
Iligh Court hfid found at most a few months’ pos- 
session which was not sufficient. It was urged that 
Government having been in possession when the land 
was dry, i1^ must be presumed that their possession 
continued when the land was covered with water. 

The following authorities were noticed ; 

^ivali Churn Sahoo v, Secretary of State (t. L. K. 
6 Cal. l'lh\ Shan^ Mohan G hose v. Mofhura Mohan 
Roy ^I. L. R. 7 Cal., see 251), De Barres v. Shey 
('Jii W. R, see 276), Taylor v. Uadi (2 Smith 
Leading case, p. 654). 

Mr. Mayne and Mr. G. W. Araihoon for the 
Respondents and eross Appellants contended that 
the suit was not barred by 4imitation. 

The ijarah sobllemeut from 1849 for about 10 
years were of the jajtra or Island char lands. Those 
lamjs were taken possession of by Government under 
the wrong interpretation of the law then prevailing 
in India which was set right in the Lopez case (13 
Moore I. A 467). That settlement did not com- 
prise the lands now in dispute. The lands south of 
the line marked by the present Amin as the resumed 
line of 1845 are not lauds the I’laintiffs now claim. 
Therefore that settlement dof^s not help the Defend- 
ant. The Hettlement of 1858-9 for another 10 years 
did include parts of the land now in dispute, but 
those lauds wore in 1869 submerged and it cannot 
be said that the Governnient, as it is now admitted 
as a wrong-doer, had adverse possession of it aa 
against the rightful owner. Indeed the Government 
had not any possession at all. The case in the 7th 
Calcutta Series was in Plaintiffs’ favour. 

[Lord Davey— Justice White in that case 
"seems to#have attest taken the view you are now 
suggesting. His Lordship read the passage]. 

Mr. Mayne. — Yes. The case in the 6 th Calcutta 
is bad law. 

Reference was then made to Savigny on Posaeaaion 
by Sir Erskiu^ Perry (1848), Book 3, pp. 245, 253, 
258 and 265. . 
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[Lobd Davby. — You say there was neither corporeal 
possession in (jluvermnent. nor the anu/iws]. 

Mr. Mayne.-^YQ^, a failure in either is suftjcient 
for me. Savigny says, possession is lost whenever 
the power of dealing with the subject ceases. 

Reference was then made to e./' paite Fletcher 
(5 Ch, D. at 813) and Jonea v. Chapman (2 Exchequer 
821). 

[Lord MaOxNaghtkn.— T hat case was referred to 
in Lowes v. Telford (1 App. Oas. 414) before the 
House of Lords. 

Lord Davky. — Under what {irticle is it said this 
suit is barred.] 

Mr. CoAeu. —Article 144. 

Mr. Mayue referred 1o article 1 12 and observed 
upon the •“ discontinuance.” ' • 

[Lord Davky drew attention to tin* S ( iuittei '‘& 
case from Australia (13 App. Uas., p. 793)].* 

As reganls ilic Secretary of State’s appeal it wf^s 
submitted that there was not 12 years’ adverse 
possession. 

As regards the cross-appeal reference was made 
to Regulation I of 1793, to the case of the Secretary 
of State in 17 Indian Appeal, at p. 40, ai^d it was con- 
tended that the (h)vernment hud no right to a double 
assessment of lands permanently settled. The 
argument in the High Court on that point *\\’as 
supported. < 

Lord Da VEV delivered their Lordships’ judgment, 
advising Ills Majesty to dismiss both appeals. The 
Appellants in each cssc to pay the costs of the 
respective appeals. 

In the course of the judgment it is said that Knll 
Churn Sahoo^ s Q'A\SQ {{, Ifl U. G Cal. 725) was erro- 
neously decided and should be overruled. 

'Mr. Arthur Cohen^ K (7., and Mr, Ih'amon for , 
the Secretary of State. 

Mr. Mayne and Mr. C. W. Aratknon for Krishna- 
moni Gupta and others. 

C. W. A. 


CALCUTTA HIGH COURT. 

[FULL BENCH ' REFERENCE. ] 

Cr. Rev. No. 756 of 1901, 
Maclean, C. J. 


Prinsbp, 
Ghosb, J. 
Hill, J. 
Henderson, J. 
1902. 

30, April. 


Mirza Mahomkd Askari, 
• Petitioner, 

V. 

Mir Ahambd Hossicin, 
Opposite Piirty. 


Discharge of accused person— Kedssue of process 
upon, accused on the same fact^^Magistrales^ mofnssil 
or provincial^ power of — Acquittal — Further enquiry, 
order /or, i/ necessary, before redssne of process — Code 

215, .iOS, 437 — WarranUcase. * ,, 

This was a rule issued against ,the order of 


Moiilvi Serajul Huq, Esq., Deputy Magistrate of 
Alipur, dated the Slst July 1901. 

1'he facts of the case material to this report were 
as follows : — 

Mir Ahamocl Hossein lodged a Cinnplaiiit against 
the Petitioner Mirza Mahomed Askari before Moulvi 
Serajul Hiiq. Deputy Magistrate of Alipur, charging 
him with offences under sees. 426, 295 and 297 of 
the Penal Code. TJio case came on for hearing 011 
the 27th July 1901 and on an application made 011 
behalf of^ the Petitioner, who was absent, his personal 
attendance was dispensed with by the Magistrate. 
On the Hilmc day a petition was put in by tlie com- 
plainant stating that inasmuch as the Petitioner 
Mirza Mahomed Hossein had expressed his regret 
and made an apmlogy to him, ||^ was willing to with- 
draw the case. On the 29tli July 1901 the Magistrate 
passed an order on the said petition to the following 
effect: — “Ufider the circnrnstanee represented the 
accused is ao{[uitled under sec. 248, Cr. P. Code, of 
the charge under sec. 426, 1. P. Code, He is dis- 
charged nnder sec. 253, Cr. P. Code, in respect of 
• the offences under secs. 295 and 297, 1. P. Code.” 

On the same day a counter-petition was filed on 
behalf of the accused stating that he had not 
expressed his regret or m ide any apology as stated 
by the complainant and that the complainant with- 
drew from the case as the case was entirely ground- 
less and frivolous. On the Slst J iily the complain- 
ant made aifother application to the Deputy 
Magistrate praying that the case against the Peti- 
tioner might bo revived as on the denial of the 
regret and apology by the Petitioner the only ground 
for the withdrawal was removed and it became 
nugatory. The Deputy Magistrate thereupon made 
the following order : — “Summon the accused under 
•secs. 295 and ^297, Indian Penal Code, for the 15th 
August 1901.” 

Against that order the Petitioner moved the High 
Court and obtained the present rule on the ground 
that there having been a previous order of discharge 
by the Magistrate, he was not competent to re-issue 
summons on the accused unless and until that order 
of discharge was set aside. 

On* the hearing of the rule before Prinsep and 
Stephen, JJ., their Lordships on the 27th January 
<1902 ^ made the following reference to the Full 
Bench : — ® 

The Magistrate in this case, on the 19th July,, dis* 
charged the accused of offences under secs. 295 
and 297, Indian Penal Code, and, on the 31st idem, 
on Ihe rejjiBseiAation of one of the parties that he 
had proc^ded on a misrepresentation, he has com- 
menced proceedings in regard to the same offence by 
issue of summons on the accused. A Division 
Bench of this Court has, on these facts, granted a 
rule to consider why the order “ summoning the 
Petiuouer to consider such charges should not be 
withdrawn upon the ground that, having regard to 
the earlier oi^er of the same Magistrate of 29th 
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July discharging the accuseTl in respect of charges 
under thoHO very sections, he has no authority to 
make the order in question.” 

The question raised is, in our opinion, the same as 
that raised in the recent Full Bench case of Dwarha 
Rath Mandat v. Hmi Madhah Banerjfe (5 C. W. N. 
457 : s. 0 . I. L U. 28 Cul. 652), in wiiich, however, 
the Full Bench considered the })roceedings of a 
Presidency Magistrate, whereas, in the present case, 
the proceedings are tliose of another Msgistratc. No 
doilbt there is no reported case in whi«‘h it has hetm 
held that a Magistrate is not competent to take 
proceedings after an order of discharge unless an 
order for further en((niry shall have been passed un- 
der sec. 437, Oode of ^riminal Procedure. B\it tliit! 
interpretation of the 1* has been laid down in ilie 
cases of Nil Ratan Sm v. Jof/eah Chandm Bhntia- 
charji (1. L. R. 23 (’al. 983) and Kan^a! (Jhandra 
Vat V Qimr GIvtnd Awlkicari (t. [a lb 24 Cal. 286), 
in respect of an order dismissing a complaint and 
unless we arc prepared to follow the reasons ujion 
which those cases were decided, wc foci ihat we should , 
be interpreting the law in a manner ()ppo8«'d to that 
expressed by the learned Judges in those cise.s. We 
are not prepared to aceept this view of the law and we, 
therefore, refer the matter for decision hy a Full Bench. 
The point referred is whether a Magisirato in a 
warrant-case having paosed an order of diNcharge is 
competent to take fresh proceedings ^nd i.ssue pro- 
cess against the accused in respect of (he same 
offence unless an order for further inquiry shall 
have been passed under sec 137, (^jde of Crimi- 
nal Ih'ocedure, having the effect of setting aside 
such order of dischaige. 

Babu Bankwi' Chandra Sen ’for tlie Petitioner. — 
The cases of Nil Riian Sen v, Chandni 

Bhittacharji (I. L R. 23 Cal. 983) and Kaniat 
Chandra Pal v. (T<mr Chand Andhic>vi {I. L U. 24 
Cal. 286) were rightly decided — Relied on the d/>- , 
(urn in I. L. R. 23 Cal. at f). 988. Tlio (|ueBlion so 
far as it alVected the * Presidency Magistuite was set 
at rest by the Full Bench docision in Dwarha Nalh 
Mamlal v. Beni Madhab Banerjee (5 W. N. 457 : 
s. c. I. fj. H. 28 Cal. 652) ; hut there was •.a •clear 
distinction between a Presidency Magistrate and 
Mofussil Magistrate. The distinction followed from^ 
the existence of sec. 437 in the Code That infection 
provided a special remedy and it was siguincaiit that 
while it gavl the superior Courts in t he mofussil, 
such as the Court of Sessions and District 
Magistrates, powers of revision in^suc^ matters, 
it excluded from its operation the W'eddency 
Magistrates, who possess higher status and powers 
iu other matters than the Mofussil Magistrates. 
See the remark of the Chief Justice in the case 
of Dole Gobinda v. The Empress (5 0. W. N 169 
at page 172) and also the remark of Prinsep, J., in 
the case of Apoorba Caomar Sett v. Probode Goomari 
Dasii (1 C. W. N. 49 at page 51). The Code made 
ao distinction between one kind of discharge and 


another, so far as the remedial measures were con- 
cerned. The case of JInri Das Sauj/al v. SariaftiUa 
(f. L. R. 15 Cal 608) was also referred to. 

Balm Srish Chandra Chowdhury for the Crown. — 
The case hiul been practically decided hv the Full 
Bench case in I. L R. 28 Cal. 652. Sec. “ 403 laid 
down that “a discharge” was not an *• acquittal.” 
Sec. .369 s[)oke of whether the order of discharge 
was a judgment. It had been answered in 1. L. R. 
28. ('’al. 652. 'J’he order of discharge was not a 
judgment. Sec 437 related to tlie revisioiial powers 
of superior Courts and not to original proceedings. 
It only showed how far en(|uiries should be directed 
but said nothing about setting those aside. The 
gem*ral principle was laid down by the Chief Justice 
iu Bole Gobinda v. Empress in 1. L. R, 28 Cal. 210. 

case# mentioned in the referring order would 
be siibstjiutiiilly im‘t by tlu' same nrgnment. 

Monlvi Shamsul Ilnda for the Corniilainant. — 
Wliethor the order of discharge was or was not a 
judgment was not material. Sec. 403 did not say 
tliar. where an order of discharge was in force it 
would be a bar to a fresh trial. 

Bahn Banhini Chandra Sen in re{)ly. — Sec. 403 
did not stand iu his way. It should be read along 
witlt the otiier sections of the (\)<le. F\'planiition 
llof sec 215 of A(^ X of 1872 which corresponded 
with Mi'c. 253 ot the ]uusent Code had been omitted 
from the present Code. 

JfeJd by the h'ujj. Bkn(!II ((iiiosjs, J,, dtsmitmy ) — 
That the question had been practically answered in 
the Full Beueh case of Dwarha Nath Mandat v. Beni 
Madhah Banerjee (5 C. \\\ N. 457 : 8. c. I. L. R. 28 
Cal. 652); that there was no difJ’erence in principle 
bct.Weon the casi^s of PrcKidency and Mofussil Magis- 
trates ; that sec. 437 of the (]ode was an enabling 
section and it could not take away the powers of a 
Magistrate otherwise vested in liirn ; that the ques- 
, tion referred should be answered iu the affirmative. 

Per Giiosk, j. — 'P hat for the reasons stated in 
his judgment in Dwaiha Nath Mandat v. Beni 
Madhah Banerjee (5 C. W. N. 457 : 8. 0. I. L. R. 
28 Cal. 652), the question should he answered in 
tlie negative; hut that iu the present case the order 
of discharge was not a judgment and the Magistrate 
could re issue summons. 

Rule discharged. 

If. P. C. 

[CIVIL REVISION AL JURISDICTION.] 

ftuLK No. 3098 OF 1901. 

IJratt, j. AiiED*MoLLAn, Auction-purchaser, 
Gbidt, j. Petitioner, 

1902. 

8, May. j Diljan Mollah, Opposite Party. 

Civil Procedure Code (Act XIV of 18S2\ m, 
3WA—Under4%aantj whether may deposit money 
under the section and apply for setting aside the sale 
of a holding-B^ Person whose immoveable property 
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has hem sold” meaning and extent of — Applicahility 
of the section — Jurudiction. 

This was a rule against an order of Babu Rajani 
Nath Mitter, Miinsif of Basirhat, dated the I4th 
September 1901. 

The facts of the case material to this report were 
as follows : — 

A jama of the judgment-debtor was advertized 
for sale. Diljan Mollah, an undHr-tenant en* sub- 
raiyat of the judgm^mt-debtor, applied under sec. 
310\ of the Code of Civil Procedure to have the 
sale set aside on payment into Court of the decretal 
amount and interest, &c., as provided by that 
section. The Munsif hcdd that the principle Jaid 
down in the Full Bench cese bf P>iresh Nath Slji^h 
and others v. Nohotjopa/ Chatfopadhyay and others^ 

(5 C. W. N. 821:' s c. 1. L R. 29 ()ah*l) was 
applicable to tlie case inasmuch as a sub-tenancy 
under the Bengal Tenancy Act was an incumbrance, ^ 
and permitted the applicant to deposit the money 
and ordered tliat on such deposit the sale be set 
aside. 

Against this order the Anction-pnwhaser Peti- 
tioner moved the High Court and obtained the pre- 
sent rule. 

On behalf of the Petitioner it was contended th^t 
the Full Bench case relied on hy the lower Court " 
did not intend to nor did it in fact lay <l()wn nuf such . 
rule; that in that case tlie (piestion was whether a 
simple mortgagee ctnild come in under sec. 310A 
and apply for the setting aside of a sale and it was 
held that he could ; tliat it did not decide nor was 
the case before the Full fjench that an under-ra?ya< 
could come in under that section. On the contrary 
in the case of Adtriinistrafor-General of Benual • 
V. Mahomed Khohl (5 C. W. N. 132 (cxxjlm)!, 
Reference No. f)A of 1900, decided by Prinsep 
and Hill, JJ., on the 13th March 1901, it was held 
that a ftowladar under a tenure- holder was not a 
person whose immoveable property had been sold 
within the meaning of sec. 31 OA, C. P. Code. The 
case of Bepin Behary Barmhav^w Kali Das Chatterjee 
(6 C. W. N. 336) was also relied upon. 

Held — That an under-tenant or an under-m?'ya^ was 
not a person whose immoveable property could be 
said to have been sold within the meaning of sec. 
310A and that such a person could not come in and 
apply to have the sale of a jama or holding set aside 
under that section. 

Paresh Nath Sinah v. Nohogopal Qhaiiopadhyay 
(6 C. W. N. 821 : s. 0. T. L R. 29 Cal. 1) dis- 
tinguished. ' 

Reference No. 5A of 1900^^ ^*nd Bepv.i Behary 
Sarnokar v. Kali Das Chatterjee (6 C. W. N 336) 
cited. 

Moulvi Z, R. Zahid for the Petitioner. * 

Bahu Sarat Chandra Dull for the Opposite Party. 

u absolute ; or^er set aside, 

fi. P. C. 


List of Business for the Judicial Committee of the 
Privy Couneit 

APRIL AND MAY, 1902. 

(The sittings were to conmenoe on Tuesday, the l/ith April 
1902, at haJf-past ten a, m . ) 

INDIAN APPEALS. 


and aiu\ 

llupan Singh and^ors. 
V. Diih Koev !ind aur. 


Madras. 

Jiaja Choliknni Vunkay- 
ymnina, reproMuta- 
tiveof Uajat'helikaiii 
Apj)a Hjm*, <iceea-t.'d v, 
liiija Ohtjlikani Vi‘n- 
katarsinianayytuuiui^ 
(Appe.al and crovK ap- 
IHJul consolidated.) 


N.-W. P. 
Allahabad. 


Kurtick Cliunder Dcy 
and ora, 

Hyderabad. 

'kidhauji and ora. (re- 
preseuVatk es of Oiui- 
garum ilecensed) v, 
Sttaram an/i or.s. 


Bengal. 

ihuifnati Kocri an 
V. Jago Bihi. 


Record 

received 

Set 

down 

for 

hearing. 

1 

1 

1 

.SITB.IKCT. 

lidl 

( f 

Solicitors. 


9 


2 ti -()-00 

Whetlier the 

T. L. Wilson and 

and 

High Court 

Co. (A.) 

H)-7-00 

ovotTiiling the 

Dallinioro and Son 

22 - 1-02 

District Conrf. 
which heard 
the Ai>poUunt’H 
suits on tlieir 
merits, rightly 
dismisaetl the 
suits on the 
ground of limi- 
tation. 

(R.) 

0 - 1-00 

Whether certain 

R, T. Tasker (A.) 

and 

family property 

Lavvford, Water- 

11 - 0-00 

was held by 

house and Luwfoid 

_ 

two hrotliers us 

(R.) 

1 4 2-02 

I 

joint toiKints or 
tenants in com- 
luun ; W'hcther 
a certain Will 
vva.s revoked, 
and, ‘if not, 
what is it.4 ti uc 
construction ; 
CMtoppol. 

Lawford, Water- 

house and Lawford 
lA.) ' 

U. T. Tasker (R.) 

lO - ti -00 

Whether a suit 

1 Pyke and Parrott 

— 

to enforeo a 

(A.) 

2 .’)- 2-02 

, bond was bar- 
rod. Civil Pro- 
cedure Code, 
K.S. 13 and 43. 

Tlmnisou and Co. 

(U.) 

23-4-01 

ConstruetioH of 

Watkins and Lom- 

0-3-02 

a Will. • 

pricTo (A.) 

W. W. Box (R.) 

.31-12-08 

Claim by Ues- 

Woodcock, Ryhuid 


poiidcnts to a 

and Parker (A.) 

21-3-02 

(By 

order 
of Re- 
f ivor.) 

half share of 
certain joint 
family proper- 
ty, and for 
partition. 

ffx' parte. 

20-0-00 

Validity of a 

T. L Wilson and 



mortgage bond 

Co. (A.) 

27-3 02 

alleged to have 
been executed 
undov the au- 
thority of Res- 
pondent, a 

Purda woman. 
Special leave to 
appeal granted. 

Dalimore and Son 
(R.) 
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gazette May 24th, as a public holiday has been 
received at Calcutta with considerable surprise. 

We uroret to announce the pre.watuue death 
of Sir Arthur Strachey, tlie Chief Justice of the 
Allffhabad High Court. We had the unpleasant 
duty of criticising his exposition of the law of 
setfitioii ^hich met with the approval of the Indian 
Liigislaturfi and was followed by his promotion to 
his pa.st position. Hut now that death has so early 
Closed upon his worldly career we have nothing but 
sorrow for him and the deepest sympathy for Lady 
• Strachey. Free from passion or prejudice and in 
all fairness to the memory of the dead we must 
say that he never proved unequal to any of the 
high positions to which ho had been so rapidly 
rai|f3?i. Ho was always courteous, patient and pain- 
staking as a judge asid, barring his forced construc- 
tion of* the sedition section of the Penal Code, his 
decisions generally commanded confidence. 


■reports (See Ridex.) 


The Kino has notified that iils birthday will 
be observed on the 24th of May y( 3 ixv]y.—Jieii(er. 

The Empejior’s ann.,uncrmrnt that His Majesty’s 
birthday will be observed on liis mother’s birthday 
will be greatly appreciated in India. The 9th of 
November, which is the King’s birthday, also hapjiens 
to be the Lord Mayor’s Day in London. It fs very 
considerate of the King to have decided that th^ 
City of London should not thus be deprived of* 
a holiday. That the King did not his birthday 
celebration a, day earlier or later in November, but 
settled that the Royal birthday should continue *to 
be celebrated as before on the 24th of May, shqws 
His Majesty’s devotion to the memory bf lii| mother. 
Such filial sentiment is so popular in the East that 
it will add considerably tO’ the popularity of the 
King amongst his Oriental subjects. 


The announcement in the public press that a 
telegram has been received from Darjeeling stating 
that the Bengal Government does not intend to 


The rbadinkss with whk^h the money for a 
marble statue of Lord Rus^ll of Killoweu has been 
subscribed, is without a precedent in the history of 
the •Bench. The only other instance that at all 
approaches it is the legacy of £1,500 that was left 
by a* grateful client out of which the splendid 
monument above I^ord Man8rield’.s grave in West- 
• minster Abbey was erected. Hut there is a vast 
degree of dillerence between the two. While the 
late Lord Chief Justice’s statue is being paid for 
by the profession and the public, liOvd Mansfield’s 
memorial was erected hf a* private party for whom 
he had succeeded, when at the Bar, in recovering a 
large estate. The tribute that the public have given to 
Lord Russell has not been won by him by merely his 
forensic talent but by the far more sterling qualities 
that made him command respect on the bench 
and enjoy thd confidence of the public. His statue 
will be erected in the Central Hall of the Royal 
Court of Justice. The work has been entrusted 
to Mr. 'Brock, U. A., who expects to coniplete the 
’plaster model befor^* the Long Vacation during 
which it will be kept o!i view at the spot selected 
for the marble statue to enable the public and 
the profession to judge of the great artist’s future 
work. Erskine’s ^statue which was also paid for 
by the publio tought to find a place close to that 
of the late Lord^ Chief Justice. 

IftO 
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We are glad to notice that a juryman’s 
representation of their grievances in respect of a 
waiting room has elicited a response from the Court 
that the matter is, under consideration and may 
before long be remedied. But we cannot but 
express our regret that the complaint of starvation 
by Crown witnesses did not attract any attention 
at all. The Code of Criminal Procedure, sec. 544, 
contemp^tes it to be the duty of a Criminal Court 
to exercise its discretion w'ith regard to the pay- 
ment of the reasonable expenses of witnesses.* The 
judges in the mofussil always consider it a part of 
their ordinary duty to enquire into such matters and 
make the necessary orders as provided by law. 
Instances have come to our knowledge where judges, 
moved by the hardship of cases similar to this, have 
gone out of their way to help the aggrieved * even 
out of their own pocket. We arc muclf grieved, 
therefore, that in a Court, high above them all, a 
complaint ef starvation should have passed unheeded. 

We invite attention to Mr. Justice IltuLEY’s 
recent decision on a money-lending transaction at 
a usurious and oppressive rale of interest, which we 
reproduce at length in our notes column in this issue. 
If may be of some assistance in the interpretation 
of the sec. 16, (,‘l), ill, c, of the Ipdian Contract !hct 
as amended by Act VI of 1 899. As for the*portion 
of Mr. Justice Kidley’s decision dealing with the* 
general principles governing cases of liarsh and un- 
conscionable bargain, our article on the same sub- 
ject at p. cxiii, in Vol. Ill, C. W. N., iniy also 
be referred to. It is ^but right that -a decision of 
such vital importance shouUrbe appealed from 
and we shall await with interest the pronounce- 
ment of the Appeal Court and of the House of 
Loi'ds on this question. We expect the present 
Lord Chancellor will retire by the time this judg- 
ment is taken to the final Court of Appeal. In 
the meantime we may take the general principles of 
law, which is but another name for strong common 
sense, as -our guide in the interpretation of our, 
by no means lucid, codified lavvs. 


English Jlotcje. 


COURT OF APPEAL. — Sadbrokb v. Hole. Be- 
fore the Master of the Rolls, F^oum Justices 
C 01.LINS and Romer. 8th March 1901. 

Lihd—Communicntion in a jjost-cavd — Publication 
— Privileged communication. 


Defendant wishing that certain bui^ding works 
should be done to his house property received 
\v" ffoni several builders for his specifleation. 

that certain mistakes had been made in 
taking out tbe quantities he wrote as follows on a 

post-card to one of the builders/ . 

liuantities sent to you by arohijieot are entirely 


wrong.” The Plaintiff was the architect’s clerk and 
was responsible for the correctness of the quantities. 

There was also another post-card, but the libel 
was based on the first post-card above set out. 

Defendant pleaded privileged communication. Mr. 
Justice liidlcy lield that the publication was not 
privileged and tbe jury gave verdict for Plaintiff 
for £5. 

Tlk- CuURT OF Appeal allowed the appeal finding 
that the privilege covered the libel ; there was 
privilege between the Defendant and the builder. 
The pu\)lication to persons other than the builder 
could nol be substantiated. The post-cards did not 
contjaiu Plaintiff’s name and was not intelligible to 
others tlian the person to whom it was sent. The 
post-card was not prinKl facie publication about the 
, Plaintiff at all. Plaintiff had failed to connect the 
libel with himself. There was no evidence of express 
malice. Tlfe mere fact of communication in a post- 
card was not evidence of malice. 

Afr. Firmmger for the Defendant. 

Mr. Kemp^ K. (7., and Mr. Earle for the Plaintiff. 

Appeal allowedm 

a ]V. A. • • 

CpTJR? OF APPEAL.— Robinson v. W. H. Smith 
and Son. Before the Master of the Rolls, Lords ^ 
Justices Williams and Romer. IGth April 1901. 

A/asfer aurl 9serva7it — Negligence— Dangerone occu- 
pation — Duty of master toivards a child. 

The Plaintiff was a boy of 12 years of ago. He 
was occupied as a newspaper lad at the Walsall 
station and commenced his services on 5th December 
1898, His duty was to procure papers from one of 
the station platforms and deliver papers fetched 
• from there to^^ the town. That platform was sur- 
rounded by a line of railways, lliere was a foot- 
bridge over the line, but the newspaper boys were 
in the habit of crossing the line, a path notified 
to passengers as dangerous. The newspaper boys 
did not use the foot-bridge which was a longer route 
than that across the metals. The evidence disclosed 
that the Defendants’ servant who had charge of the 
book-stall had not warned Plaintiff of the danger 
fcre was running into. On 24th February 1899 
Plainf-iff, about 180 yards from the station, was 
knocked down by^ a passing train while he was deli- 
vering papers and by that accident vhe lost his 
leg. 

In his action for damages for personal injuries 
caused asiftbove, the County Court Judge of Walsall 
dismissed the claim on the ground that there was 
no evidence of negligence to go to the jury. 

The Divisional Court on the bqy’s appeal was of 
opinion that the non-suit was wrong, that the 
employment being of a dangerous character, a duty 
was thrown upon Defendants of special warning. 

On the Defendants^ appeal the Court of Appeal 
tfas of opinion that the case should go before a jury, 
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vofcV:] 

the^utj which the Defendants owed to the child 
was a superior duty to that which thejjr owed to a 
man, The master sl^ould have ordered .the boy to 
use the bridge and not cross the metals. The mere 
knowledge by the Plaintiff of the danger was not 
sufficient to exonerate the Defendants. A new trial 
was ordered. 

Mr, Bankes and Mr, T, Lmves for the Defendants. 

Mr. Rmgg^ K, (7., and Mr. Hamilton for the 
Plaintiff. • 

C. W, A. Next) trial ordered. 

COURT OF APPEAL.— Timmins v. Tub Leeds 
F bEOE Company. Before the Lords Justicbs A. L. 
Smith, Vaughan WiiiUAMS and Romer. 2lst July 
1900. 

What u an ** accident,^' 

This was a case under the Workman’s Compensa- 
tion Act, 1897, The decision of Judge Greenhow 
of the Leeds County Court was in favour of the 
workman. The question w^ae whether the injury 
to the workman was caused by an “ accident.” For 
the Compa^jy it was argued that the workman was * 
employed in his ordinary work, he was aware that 
the planks he was lifting were frojsen by t^ unusual 
frost which had then recently occurred. Adhere was 
nothing fortuitous or unexpected and so it was npt 
an accident. Heneeyy. White {US The Times Law 
Reports 64) was relied on. ^ 

'The Court said : — In consequence of rain and 
frost the planks had been frozen together, the 
workman was engaged in removing piles of them, 
ais he went lower down the harder the planks stuck 
together and the more exertion was required on the 
workman’s part. In removing the lower planks he 
riiptured himself. In the opinion of the Court there • 
was evidence upon which the Couift/ Court Judg^ 
could find that the injury was caused by something 
fortuitous and unexpected by rea^n of the planks 
sticking together. 

The appeal would be dismissed with costs. 

Mr. Bairdoxo for the Appellants. 

Mr. T. AtkvaBon, Q, C., and Mr. Cumpton for the 
Workman. ^ • 

Appeal dismirnd. 

C. W. A. 

COURT, OF APPEAL.— S A FPREY v. Mayer. Be- 
fore the MasteIi op the Rolls, Lords Justices 
CoLLiNB and Stirling. 5th November 1930. 

Gaming --‘Money p%id--8 and 9 Vic^.f c. f09— 
The Gaming Aci^ 1892^ $5 and 56 Vict.y c. 9. 

The question in this action arose under the Gaming 
Act, 1892, whether the transactions which took place 
between Plaintiff and Defendant came within that 
Aoty or whether, as held by Mr. Justice Darling, what 
the parties did amounted to a mutual agreement 
to eater into a partnership to back race horns. 


exci 

The Plaintiff Saffrey was the trustee in bankruptcy 
of one Claude Vanton. The last-named advanced 
£500 to the Defendant Mayen on the understanding 
that the latter would 'work his newly invented sys- 
tem of making money by backing horses. The 
profits to arise, it was settled, were to be equally 
divided, and the Defendant was to bo liable for half 
the £500 advanced. Having lost the £500, the . 
Defendant gave promissory notes for £250 to Plain- 
tiff and obtained from him a further of ^1^0 
as advance. 

The present action was to recover £433 as due 
under the said promisSory notes. Plaintiff succeeded 
before Mr. Justice Darling who heard the cause 
without a jury, but on the Defendant's appeal, the 
Court of Appeal unanimously reversed that decision 
on the ground, that on a right understanding of the 
facts thejransaction between the parties fell within 
the purview of the Gaming Act. Reference in the 
judgment was made to Tatam v. Beeve (1893, 1 Q, 
h. 44) which, it is said, was rightly decided. 

Mr. Abneger for the Appellant. 

Mr. Jones, Q. C., and Mr. Kisch for the Respon- 
dent. 

Appeal allmved with costs. 

C. W. A. 

KING’S BENCH DIVISION. -Anderson Col- 
*LiNsoN. Before the Lord Ciiiep Justice and Mr. 
Justice Lawrancb. 17th April 1901. 

Seduction action— Judgment in bastardy pn^ocecd- 
ings— Estoppel. 

The Plaintiff alleged that her daughter had been 
seduced and brought this action against the seducer 
for damages. Previous to this action the girl herself 
had* commenced bastardy proceedings against the 
Defendant and had obtained an order of affiliation. 
That order was made by the Justices pronouncing 
the Defendant to be the father of the girl. At 
Quarter Sessions suph order was quashed. The ques- 
tion in the present seduction action was whether 
Plaintiff was estoppei by the result of the bastardy 
proceedings from alleging that Defendant was the 
father of the child. Defendant contended, that the 
decision of the Quarter Sessions was a judgment 
in rem not merely inter partes. 

The Darlington County Court Judge left the 
matter for decision of the jur^ who found for Plain- 
tiff £250 damages. 

On,thi# application on behalf of the Defendant 
for a new trial or, judgment, the Court, as above 
* constituted, state ^^at all that was decided by the 
Queen v. Glynne (L. R. 7 Q. B. 16) was that the ' 
question of paternity of the child was concluded as 
between the parties by the affiliation decteion^ Con- 
cluded as between the girl and the Defendant. Thie 
action was bfought by the girPs mother. ^ 
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The County Court Judge was right and the appli- 
cation failed. 

Mr, Compton for the Plaintiff. 

Mr. Manisty^ K, C., for the Defendant. 

C. W. A, • Judgment fw Plaintiff. 

KING’S BENCH DIVISION.- Wright r. Glyn. 
Before Mb. Justice Grantham. 20th April 1901. 

Mditer and servants- - Dealings df servant loiih 
tradesme^!^ Liability of master. 

The Plaintiff in this case was the personal repre- 
sentative of a corn merchant, named 'IVigg. The 
Defendant, Mr, Glyn, had m£u)*e an arrangement with 
his coachman paying the latter under siicli arrange- 
ment a certain sum as wages which was to include 
the cost of foraging his horses. Plaintiff’s case was 
that the coachman ordered fofage from his* Cbt»i)fish- 
ment on behalf of his master the Defendant <llyn, 
without telling the manager of Mr. Trigg of the 
arrangement with his master. The coachman left 
Mr, Glyn’s service in November 1898 on Mr. Giya 
leaving for Australia. On Mr. Glyn’s return he for 
the first time received a bill for the amount £95 
unpaid for forage supplied. Tlie defence was that 
there was to the knowledge of Mr. Trigg’s manager 
a common practice for owners of horses to enter into 
the arrangement Mr. Glyn had adopted with his 
coachman and* such knowledge put Jdaintiff litto 
enquiry. , * • 

The learned Judge following Remell v. Sdmpayo* 
(1 C. it P. 254) and Precious v. Abel (1 Esp. 350) 
gave judgment for Plaintiff’ with costs. 

Mr. Theobald Mathew for the Plaintiff’, 


ly be BO described, although the interest did amount to 60 
per cent. “ Excessive " means excessive with regard to the 
circumstances, and hero the Defendant was not iu a position 
to j>ay the amount advanced, nor was there any security for 
its repayment.. But it is not necessary to decide that, think- 
ing as I do about the note subsequently taken and now sued 
upon. It is now contended that, under the first section of 
the Money-lenders Act, 1900, the Court has power to reoi>eu 
the tran.-'actum and order an account to he taken, or in some 
other way grant relief to the Defendant, and as the point is, 
1 believe, a new one, 1 took time to consider my decision, ll 
appears to be established by a series of decisions that a Court 
of equity will not grant relief in such cases merely because 
the charges or interest are excessive. Every case has indeed 
to be jmlged by its own circumstances; but unless* the 
borrower be of tlie class known as expectant heirs (which 
requires distincti\c consideration) the rule is that, assuming 
him to be of full capacity, relief will not be granted unless 
it can be shown that he has been overreached, tricked, or 
/leccived, and tliat the money-lender has taken an unfair and 
undue ad\antage of his •weakness and necessities. The 
general rule i.s that neither excess of intere-t nor exorbitance 
*of charge will suffice unless the element of unfair dealing is 
found to have^cxisted. The authorities for this principle are 
fully set out in the judgment of Mr. Justice Denman in 
NcvUl v. SndHng (1.^) Ch. D. 679), and 1 do not think it 
necessary here to go thiough t hem. That ciii-e was decided in 
1 b80, and 1 have not been able to find a later decision winch 
in any way alters the conclusions at wliicdi he arrived — con* 

* elusions which, 1 agree, result from the authorities then 
quoted. On an anVlogous subject, indeed — namely, that of 
donations alleged to have been made under undue iutluence-- 
the case ot^llcard v. Skinca' (66 Oh. D. 14.0) may be 
referred to, In that case, at p. IM, Lord Justice Lindley, 
in classifying the cases of that kind iu w’hich the Court will 
invalidate the gift, says First there are the cases in which 
there has been some unfair and improper conduct, some coer* 
cion from outside,%ome overreaching, some form of cheating, 
and generally, though not always, some personal advantage 
obtained by a donee placed in some close and confidential 
relation to the donor." And again, at p. 182, he says : — , 


Mr. Lochnis for the Defendant. 

C. W. A, ‘ Judgment for Plaintiff. 


KING'S BENCH DiVHSlOJS. — JaMfis Wilton h Co. v. 
OsBOHNK, Before Mit. Justkk Ridlky. 19tli April IPdl, 

This was an action by a lii m of money-lenders to recover 
from the Rev. James Osborne, a Lincolnshire rector, the sum 
of £66, alleged to be due on a promissoi'y note. 

Mr. Justicb Ridlky, in stating tlie facta, said (hat ihe 
Defendant had obtained from the Rlaintiffs a loan of £40, 
and bad given them a promissory note, which had been 
renewed 14 times, each renewal costing £6. In November 
the Defendant wished to pay off.th?- capital, and he applied 
to the Plaintiffs to ask on what terms tliat could be done. 
Their first answer was tliat the capital could be paid off if he 
gave them* a promissory note for £60, payable in four instal- 
ments of £16, the total sum being payable at once if any 
instalment was not paid. The Defendant asked for better 


terms,, and in the re,sult he gave them a promissory note for 
payable in four quarterly instalments of £14, and in 
default of one paymant the whole remaining balance was 
immediately to become due and payable. It was on this 
note that the action was brought. The, first *5n8j,almeut had 
not been paid, so that the whole sum became immediately 
payable, and tlie interest worked out IGO per cent. His 
Lordship then read the following written judgment From 
lese facts it appears to me that the inlerest charged iu respect 
transaction now sued upon must be regarded as cxces- 
transaction was harsh and mieon* 
and extoriionito charges made were exceesive 

vf it I am not I'l'® V^’^inal note, and the renewals 

’ , ^ the charges then made* would proper- 


“ What, then, is the principle '( Is it that it is right and 
expedient to save persons from the conseciuences of ihe’r 
own. folly '{ Or is it that it is right and expedient to save 
them from being victimized by other people f In my opinion 
the doctj ine of undue influence is founded upon tlie secoid 
ef these two prihefples. Courts of equity have never fet asie’e 
gifts on the ground of the folly, imprudence, or w’ant of 
foresight on the paij’t of donors; the Courts have* always 
repudiated any such jurisdiction. Hwfuenin v.^andey (\i 
Ves. 273) is itself a clear authority to this effect. It would 
obviously be to encourage folly, recklessness, extravagance, 
and vice if persons could get back property which they 
foolishly made away with, whether by giving it to charitable 
institutions oi* by bestow’ing it on less worthy objects. On 
the othvr Ipiud, to protect people from being forged, tricked, 
or misled in any way by others into parting with their pro- 
perty is one of the most legitimate objects of all laws." 
That case, no doubt, is not in point on the present occasion, 
but it ^as decided upon a subject analogous to thia— -jCord 
Aylnford v. Morris (8 011 App , at p. 491)- and it shows 
that ^iu the setting aside of gifts, as also in relieving from 
bargains for the repayment of loans, equity considers not 
improvidence, folly, and impi’udence, but unfairness, over- 
reaching, or c(>c^ciou^ to constitute a proper ground for its 
interference. Tlius it seems to me clear that this case is not 
one of those in which a Coui't of equity would have interfer- 
ed. Tiie Defendant was not overreached, nor was advantage 
taken of his necessities. He exercised his own volition and 
he made terms. The bargain was improvident and foolish, 
but no pressure «vas put upon hitn which can be called undue 
or unfair. Therefore he would not have obtained relief In a 
Court of equity apart from the recent statute. But it was 
contended that this Act of Parliament has altered and 
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extended the rule previously laid down by the Courts. First 
it was faid that some amendment was intended because of the 
very title of the Act — ” An Act to luneud the law with re- 
spect to persona carrying? on business as money-lenders.” But 
there are amendments of the law contained in the Act, even 
if there were none in this l espect, quite sufficient to satisfy 
the title. It is not necessary to enumerate them ; but the 
registration of inoney-lenderB would be one, and it Bcems to me 
that an enactment directiffg all Courts to apjdy doctrines 
peculiar hitherto to Courts of equity is clearly an ameinliug 
enactment. But, secondly, it was argued that the words 
themselves of the Act properly befir tlfb meaning contended 
for. These are (section 1) that wliero ” there is evidence 
• which satisfies the Court that the interest charged in respect 
of the sunfactually lent is excessive . . . or any other 
charges are excessive, and that in either case the«traiHactiou 
is harsh and unconscionable or is otherwise such that a Court 
of equity would give relief, the Court may reopen the tran- 
saction.” In the first j»Iace, in order lo make the Act appli- 
cable, there must be evidence to satisfy the Court either tha^ 
the interest or that the charges made are excessive ; and 
there must, in the second place, be also evidence that the ' 
transaction is harsh and uncoiiseiouablo (ir is otherwise such 
that a Court equity w’ould give relief. Kxcftssive interest 
or charges will not of themselves suHicc. Tliere must be 
be-^ides something harsh or unconscionabh;, or such circums- 
tances as would give rise to a claim fur relief from a (’ourt 
of equity. Mr. Chitty arguc«l that the wonls “harnh and 
unconscionable” must be used in a dilTercnt s(!nsc fiom here- 
tofore because the following words, "or otherwise is such that 
a Court of equity woul<l give relief,” would of tluemselves 
include every case in which that Cotrt has hitherto acted ; 
^iu other words, that the second clause Is exclusive of tlm 
fwrmei’ and is intended to covci* all cases in which such a 
Couj’t w’ou.ld give relief, while tljc former clause is intended 
to include other oases in which hitherto it would not have 
given religjf, and by consequence such a case ^is the present. 
ISome ^reliance, in supjwrl of this view, was placed on 
sub-sec. 7 of this same section by w’hich in Scotland this sec- 
tion is to be read as if the W’ords ‘‘*or is otherwise sucli that a 
Court of equity would give relief ” were omitted. It was 
said that unless ‘the words harsh and unconschmahlc ” w’cre 
read as suggested. Scotland would reap no benefit from the 
new law'. But sub-spe, 7 \Ya8 obviously inserted because in 
Scotland there is no Court of equity as distinguinhed fiom the 
general jm-isprudenefe of the country ami it se^n^ to me that 
it might quite ns well be argued'that their omission in the 
case of Scotland is of little importance, because by their 
insertion in the case of England it was wily intended to 
include somfe cfUier particular case of relief granted by the 
Court wdiieh could not- be classed under the general bead of 
harshness or uifconscit)nability. Such, for instance, was the 
ease of Gordon v Street (18^9, 2 Q. B. 641), which, however, 
was decided on the ground cf fraudulent concealment, the 
contract having been repudiated as sooiras the fraud was 
discovered. But the sense so contended for does ntit^apfiear 
to be the natural sense of the worBs used, in which sense, i{, 
possible, they must be construed. Bead in that sense, the 
section* includes all cases where the chafes or iutereat are 
excessive and where there has been conduct for whieli, as 
harsh, unconsoionalile, or unfair, a ( ourt would give relief. 
The wordfe from ” or otherwise ” onwards are, in fact, added 
to give completeness to the definition. So far as regards 
England, it was possible and, indeed, desirable to add tben^ ; 
but so far as Scotland is concerned the definiticfti was complete 
without them, 

His Lohdship gwve judgment for the Plaintiffs for the 
amount claimed costs. A stay of execution was asked 
for, it being mentioned that the Irish Courts bad taken a 
different View of the Act. The learned Judge granted a stay 
on the terms of the Defendant’s giving security, 

Mr, Lawion Walton.^ K. C, , and Mr, (7. F, Lowentketl for the 
Plaintiffs. 

Mr, T, WiUes Chitty for the Defendant. 


cjcciii 

DIVISIONAL COURT.-- /n n Bsm. Before 
Justices Wright and Darling. 26th March 1901. 

Banh'uptey- - Where dehtoi's proceedings are an 
abuse of the proms of the Court. 

Ej‘ 2 )arte pAiNTEit (1895, 1 (J. B. 85) followed and 
explamed. 

In this case the Registrar of the Brighton County 
Court following the decision in the abov§ case had 
held that the mere fact that a debtor having no 
assets presents his own petition for the express 
purpose of preventing«tho application of the debtor’s 
act is not of itself a*ground for annulling an ad- 
judication. 

Upon this appeal of the. Official Receiver, the 
Coifrt, - while admitting the decision in Ei)c parte 
Painter to be good law, held that a limit must be 
placed on*tlie Jknkrupt’s couise proceedings, and 
tlvit if his proceedings were a devise, an habitual 
aUempt by filing hi,s own petition to frustrate all 
consequent liability, when orders are maije on him 
on judgment summons, his proceedings amount 
• to an abuse of the process of the Court and 
should not be countenanced. It was clear on the 
Registrar’s findings that the Bankrupt htis been 
avoiding’ the payment of his debts. The receiving 
ordgi^must be rescinded. 

The debtor appeared in person. 

* Mr, M, Maihnzie for the Official Receiver. 

Appeal allowed, 

C. W, A. 


(i^otes of dnoco, 

(Tho Impoj-tant ones to bo full) reported hereafter.) 

CALCUTTA HIGH COURT. 

[ORDINARY ORIGINAL CIVIL JURISDIOTION.j 

Stanley, J. ] Khetter Natii Mitter 
1901. [ • • V. 

4, May. J Manigk Lall Sett, ' 

Civil Froecdure Code (Act XI V of 1885)^ sec. S7M 
^ —Mortgage suxt— Assignment of mortgage detyree — 
Sale— Confirmof ion of salc—SubstiUition of the name 
of assignee of deciee on the record— Withdrawal of 
sale-proceeds — A ttornefs lien. 

This was a rtiortgage suit in which a decree had 
been inad6 and the mortgaged properties sold and 
th* sale-proceeds paid Jn to Court. Jn the meantime 
the mortgage decree baJ been assigned to the appli- 
cant Oirindra Nath Bhose. The assignee of the 
decree now applied on notice for the substitution of 
his name in place of ^the PltjiiUifF, the assignor, 

Mr. A, Chavdhuri for the asijgnee m|de the 
application. 
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Mr, Sinha for the attorney of the assignor. — 
1 have a lien over the money in Court for costs due 
to me. So long tis notice is given to me before the 
money is drawn out I do not oppose the application, 
but I should point out that it i» questionable if the 
Court can now make an order for substitution. 
Sec. 872, Civ. P. C., does not apply, as there has 
been n sale \Yhich has been confirmed and the -suit 
is at an end. 

Mr, Chmidhuri , — The money has still to be drawn 
out. In mortgage suits the proper parties can be 
placed on the record until everything which has to 
be done in connection with the suit has beee done. 
The assignee *may be added and not substituted for 
the assignor. 

Stanley, J.-- I think it i!i a convenient course in 
a suit like a mortgage suit to place the assignee on 
the record even after confirmation of th6 sale, but 
the name of the judgment-creditor should not Jbe 
expunged fro|i the record, the assignee’s name 
be added and any application for withdrawal of the 
sale-proceeds must be on notice to the assignor 
which means notice to his attorney also, 

Mr, Sinha asks for the costs of the application. 

Stanley, J.— I will give you liberty to apply on 
the distribution of the funds for your costa of this 
application. ' * ,,• 

Bahu Ahinash Chnndcr Dey] Att|)jjjiey for the 
Assignee. • 

Bahu A. T. DhuVy Attorney for the Assignor. 

S. R. D. 

tOKDINAEY OEiaiNAL CIVIL JUEISDIOTION ] 

In the matter of sec. 89 of the 
IJarington, J. Small Cause Court Act * 

1901. • Motilal 

8, May. 

Khame Chand. 

Presidency Small Cause Court Act pTF of 1882)^' 
sec. S9 — Transfer of suit to High Court — Summons^ 
non-service of — Ex part^ decree set aside — Application 
for trgnsfer before the date faced for re-hearing. 

This iftfk an application under sec. .39 of - the 
Presidency Small Cause Court Act for the transfer 
to the High Court of a suit instituted in the Small 
Cause Court, Calcutta. The suit was filed in the Small 
Cause Court on the 12th December 1900. -The date 
4ixed by the summons for tho appearance of the De- 
fendant was 11th January 1901. The case came on 
for bearing on the 1 2th January, and on the Defend- 
ant not appearing an ex parte decree was* passed in 
favour of tho Plaintiff. On tl^e‘ 9th M^rch the De- 
fendant applied that the decree might be set aside and 
a now trial granted. On the 10th April the Defend- 
ant’s application was granted, and it was directed 
that the case should come on ,for hearing on the 
24th April. The Defendant on 'the 19th April 
applied as iBhted above. 


Mr, M. L. Butt for the applicant.— The sum- 
mons had never been served on me ; I am entitled 
to make the application because it is not made 
more than eight days after tho service of sum- 
mons, no summons having in fact been served. 
.The order of the 10th April was equivalent to the 
service of summons fixing the 24th April as the time 
for my appearance. 1 am therefore within time. 

/M/— That an * application for transfer must be 
made vnthin 8 days of the service of summons and ^ 
not at .any time not later, than . 8 days, after^ the 
service of^ summons. 

That the order of the 10th April cannot be taken 
as equivalent to the service of summons. Even if 
'the summons was not servgt, sec. 39 does not enable 
the Defendant to make this application within the 
■ time fixed not by the summons for the appearance 
of the Defendant but by the Judge for re-hearing 
the case. ^ 

Messrs. Manuel and Agarwala^ Attorney for the 
Applicant. 

i|. D. Application refused. 


C DINARY ORIGINAL CIVIL JURISDICTION.] 

IJarington, J. ] Nilmonby Pal 

1901. [ v. • 

13, May. » J Omirto Lal Pal and othere. 

Infant— Application by next friend after attain-' 
ment of majority by infant. 

This was an application on behalf of the Plaintiff 
by his next friend Mr. Peacock, Receiver of this 
Court, for an order that the case should be set down 
for settlement of issues. 

Mr. Sinha appeared for the Plaintiff. — There were 
about thirty Defendants of which thirteen appeared 
through different attorneys^ and suppor^d.the Plain- 
tiff’s application, 

Bahu Chant Chunder Bose appeared for the Defend- 
ant Charu Chunder Pal and opposed the application 
on the ground- that the infant Plaintiff is now of 
age%nd the next friend is functus officio and he has 
Bfo right to take any «tep whatever in the suit 
whether of a formal nature or otherwise andL refer- 
red to secs. 4iK), 451 and 452 of the C. C. P,, 
Rule 632 of Belchambers’ Rules ; Simpson on Infante, 
jf. 481 ; Hare’s Reports, Vol. IV, p. 122. 

Mr. Sinha in reply referred to I. L. R. 22 Cal 
270 ; it is at mere irregularity and the Plaintiff is 
now willing to adopt the application and should be 
allowed jbo go on with the suit and make the 
application on his own account 

The Court held that the applieotion ym Irregular 
and should be dismissed. 

Messrs. Swinhoe dt Attorney fdt the Plaintiff. 

S. R, D. — : . ^ • 
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Suit No. 23 op 1899. 

• 

Harington, J. 

1901. 

26, February. 

Partition — Gommmi9h. of partition^ return of— 
Exceptiont — Tifne for filing^ extension of— Civil 
Procedure Code {Act XIV of 18^5)^ sec. 3% — Bel- 
chmnhers^ Rules and Orders {2nd Ed.\ Rule Oil?. 

Xhis was an application by two of the Defendants 
in the above suit for three weeks’ further tjme to file 
their exceptions to the return of the commissioner 
of partition. This was a suit for partition in which 
the usual partition decree was made on the 30ty 
July 1900. The commissioner of partition made 
his return and filed the same on the 12th Februai;y* 
1901. Two of the Defendants were desirous of 
filing exceptions to t^ie report, but ^s they could 
not get their affidavits ready within the 14 days 
allowed by the rules to file exceptions, they now 
applied for three weeks’ further time. 

Babu Pramath Chandra Ear for the ^ipplicants * 
pointed out that there was no expi'ess provision for 
filing exceptions to the return of a commission, but 
*that the Civil Procedure Code and the Jlules of 
Court did not make any distinction between the 
return of a commission and certificates arul reports of . 
officers, .though in practice there was some difference 
in the procedure in getting a return of commission 
and a certificate or rejgprt of an officer confirme<l. 
See Xorotum v. IlarkhSid if. L. H. 13 Rom. 368). 
lit therefore made this application within the time 
allowed by Rule 615* of Belchambers’ Rules and 
Orders. • , 

This Court granted the application. 


Upendiu Natj^Mittbr 

V. 

Rakhal Dasi and ors. 


[ORIMIfTAL REVlSIONAL' JURIBDIOTON ] • 

. Rev. No. 101 of 19|1. 

Ghose, J. 1 BaSanta Baistabi and others, 

Taylor, J, I ‘ Petitioners, 

1901. f . 


4, May, J 


The Emperor, Opposite Party. 


•Criminal Procedure Code {Act V of 189S\ secs^ 
ISS, 139— Public nuisance— ProsiniuteSf traae and 
occupation of— Removal of houses from road side^ 
order for— Physical coviforC' of the public— 
Jui% opinion of. 


This was a reference made by B. MulHck, ifsq.. 
Sessions Judge pf Tippera, on the 20th April 1901, 
under sec. 438, Cr. P. Code, against the order of 
J. Vas, Esq., Assistant Magistrate of Chaudpore, dated 
the 28th February 1901. 

The facts of the case appear from the letter of 
reference which was as follows 
- “By an order, dated the 17th of January, the Sub- 
divisional Magistrate *of Chandpore, in consequence 


of a police-report, directed a number of prostitutes 
to remove their ‘ trade and occupation ’ from the 
slopes and neighbourhood of the Bi^di Road, which, 
I understand, is within Chandpur town. At the 
request of the prostitutes a jury was appointed, 
three members being nominated by the Sub- 
divisional Magistrate and two by the prostitutes 
themselves. On the 28th of February the juiy 
submitted their report and on the same day the 
Sub-divisional Magistrate made fiis order of the 
17th of January absolute under sec. 139, Cr. P. 
Code, Against this ^order the prostitutes, the 
Petitioners, invoke the revisional powers of the 
Hon’ble High Court.” 

“It is roconimend(‘d that the whole order be set 
asid^ being bad in law?” 

“The Sub-divisional officer says that the houses 
of the prt)stltiite8 on the road side, interfere . with 
tbe ‘physical comfort’ of the public. Three 
niembers of the jury report, as the result of their 
enquiries, that the prostitutes sometimes quarrel in 
their houses under the influence of liquor and 
sometimes sit on the road, and suggest that they 
should be directod to mend their habits ; tbe other 
two members deny that there is any cause for 
removing them at all. The report of the majority on 
wl^iCh the Sub-division%l Magistrate has based his 
final order does n^b recommend that the Petitioners 
, should •remove their houses and 1 think the order of 
the* Magistrate was neither reasonable nor proper 
nor legal. If the prostitutes commit affrays on the 
public road or disturb people at night by their songs 
they can be dealt with under the . Penal Code. 
Ordering them to removeP tlieir houses does not 
appear to roe to be a reasonable or legal remedy.” 

, The Court in upholding the reference observed 
that, ’the lucre existence of houses of prosti- 
tutes by the road side and the fact that they 
ply their trade in those houses cannot affect the 
“ physical comfort ” of the passers-by. 

That the jur}^, not having recommended the 
removal of the houses 4he Magistrate could not, 
acting upon the report pf the jury, reasonably and 
legally make his “ conditional order ” for removal 
of the houses, absolute. 

No one appeared on this reference. 

H. P. C. Ordernet aside. 

[OIVIL REVISIONAL JURISDICTION.] 

Civil Rules Nos. 263, 264 and 292 of 1901. 
Ameer Ali, J. • ] Hara Prosad Das and 1.4 ors., 
Pratt, J. | • Petitioners, 

1901. f • i;. 

14, MaJ. j KiNo-EMrBRoR. 

Legal Practitioners Act {XVII of 1879^ as amended 
by ic( XI of 1896)^ sec. 30— Proof of being touts. 

One Mohesh Ciiandra • Haiti and others alleging 
themselves to *be clerks of pleaders practising in'the 
Munsif’s Court dat Contai in the district or Midnapur 
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applied to the 2nd Munsif of Contai for declaring 
33 persons including the Petitioners, as touts with- 
in the meanjng of the Legal Practitioners Act. The 
Munsif referred the matter to the District Judge. 
Thereupon the learned Distrist Judge asked the 
Munsif to enquire into and report on the matter to 
him, desiring at the same time, tlnit the report 
sliould embody the opinion of all the Munsifs. 
Accordingly the learned Munsif, without giving any 
notice to the parties concerned and in the absence 
of all but two of the persons against whom j)rocced- 
ings were initiated, took down the statements of 
several pleaders practising there not, however, on 
oath or solemn affirmation, and submitted the same 
to the District Judge along with a report signed by 
all the three Munsifs in whitjh they recommentled 
26 persons including the Petitioners to be declared 
as touts. Thereupon these 26 persons wfire calfed 
upon by the District Judge to show cause before 
htm why their names should not be included in the 
list of touts under sec. 36 of the Legal Practitioners 
Act. In showing cause they snbnntied that they 
were not touts within the meaning of the Act, that 
they were pleaders’ clerks and that there was no 
legal evidence before the Judge on which he could 
be satisfied that they were touts. The learned 
District Judge, however, o\^rruled tliese ohjecifiqns 
and relying on the Munsif’s report*and the statements 
oil which it was based, declared 16 persons, of whom^ 
15 are the present I ’eti tinners, to be touts, .and 
directed their names to be included in the* list of 
touts and published as such. 

Against this order of the District Judge the 
Petitioners moved this' Court and obtained these 
rules calling upon the District Judge to show cause 
why the order should not be set aside, on the ground, 
inter alia, that there was no legal evidence before 
the learned Judge on which he could act under sec. 
36 of the Legal Practitioners Act. On the rule 
coming on for hearing, no cause was shewn and it 
was 

Held — That although the enquiry was made by a 
judicial officer, still he was^ not an officer having 
jurisdiction in the matter under sec. 36 nor was 
he appointed by the District Judge to take evidence 
bn that behalf. 

Held u/sdi^—Under the facts and citcumstances sot 
forth above, that there was no legal evidence before 
the learned District J ndge on which lie could act, 
that before taking action under sec. 36 of the Legal 
Practitioners Act, the Judge must be satisfied on 
legal evidence, that the ^ persons are touts and the 
order of the District Judge based on the Munsifs , 
report and the statetnents takfy- by them are bacl 
in law and ought to be set aside, In re Siddeshwar 
Boral (4 C. W. N. 36) followed. 

, Dr. Amiosh Mooherjee and Balm dnanendrat Hath 
Bom for the Petitioners. . c 

liules made almluie : Qt^der Mt mide. 


[CIVIL APPELLATE JUBISDICTION.] 

Appeal from Order 
No. 355 OF 1900. 

Rampini, J. *1 Manoo Lal, Decree-holder, Appellant, 

OUPTA, J‘ I ’ 

1901, I Dukga Per^ad Sinoii, Judgraent- 

16, May. j debtor, Respondent. 

Mortgage decree, conUruction of ‘-^Interest — Date of 
payment, meaning of. 

This appeal arose out of an application Jor execu- 
tion of a mortgage decree. The question was what 
was the n*eaning of the words ‘date of payment,' as 
to whether they mean ‘ the date of actual payment,' 
or Hho last day fi.xed for the payment’ in the 
3ecree. The portion of the decree material to this 
j‘e[K)rt was in the following words: — “. ... It 
is ordeml and decreed that this suit be decreed 
with costs,'* the Plaintiff do recover the sum of 
Rs. 1,118 principal with interest at tlio rate men- 
tioned in the bond at Rs. 2 per cent, per mensem 
from the date of the suit, till ike date of payment and 
• the interest claimed by him, and costs witli interest 
at Rs. G*per ocut. per annum j audit is further 
ordered and decreed that if all the Defendants or 
any one of them pay the said amount of decretal 
money and interest and costs within six months 
,from this date, then the IMaiiitiff shall give back 
to the Defendant or Defendants the mortgage boi’d. 

” ' The decree was passed on the 16th 

July 1896. 

The first Court held that the words ‘ date of pay- 
ment’ meant the ‘date of realisation,' and there- 
fore interest should run up to the date of realisa- 
tion. 

The District Judge, on appeal, took a contrary 
view and held that interest should run up to the 
date of the order making tlie decree absolute up to 
the 16bh January 1897. ’ . • 

On second appeal by the decree-holder it was 

//e/tf—That there is notliing in the law to prevent 
interest at the rate stipulated on the bond being 
dccrqed up to the date of actual payment and that 
the ‘date of payment’ meant the date of actual 
payment and not the last day fixed for payment jn 
‘the decree. ^ 

liameswar Koer v. Syed Mahomed Mehdi Hossein 
(2 .C. W. N. 633 : s. o. 1. L. R. 26 Cal. 39); Dakar 
Sajgad v. Udit Narain Singh (I. L. R. 21 All. 316) 
referred to. , 

Bahu Mahendra Nath Roy for the Appellant. 

Babn Saligrain Singh for the Respondent. 

Appeal allowed. 

S. C. S. 
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Artkjlrs— 

Insanity as an Excuse 
for Grime.. .. cxcvii 

Daniel M'Na^hten's ease oxclx 

Heview.. .. cci 

BMai.isB Notes— 

(Court of Appeal.) 

Dowling V. Dodds. Libel *• 

-^Privileged occasion . . cci 

(Chancery Court.) 

Devorgeii v iSandoman 
Clarke & Co.- Mortgagee 
of stock— Power of sale . . ccii 

Foster v. New Trinidad 
- Lake Asphalto Com- 
pany, Limited, Com- 
pany law— Profits— Divi- 
. demls— What is capital . . ccii 

REPORTS 


NOTES OF OASES. 

Privy Council. 

Tokhan Hincu and ors. r. 

II dwant .'Jmgli and ors. . eciii 

Radha Raman Bhaha v. 

Fran Nath Roy. Sait to 
set aside sale in execution— 

Ex iiarte- Civil Procedure 

Code, 8 . 108 .. .. cciii 

Calcutta High Court. 

(CiVfL APPKLLvrr#) 
Srinaroin Thukur and ors. 

V. Maharaja Kuineswar 
Singh. Benfftd Tenancy 

Act, s. 158— Assessment y/ 
additional rent^for excess 
land . . cciii 

List of Business, Privy 
Council . . cciv 

(See Index.) 


The birthday^ of Her late Majesty the Quebn- 
[ Bmpress was, declared a public holiday under the 
Negotiable Instruments Act and all Law Courts and 
public offices remained closed on the 24th of May 
last, under orders from the Government of India. 


The Judicial Committee op 'the Privy Council, 
wtiich resumed its sittings on the 1st of .May last, 
had only fifteen cases on the list, out of them 
nine were from India, and five froin the Colonies 
and one ffom a consular Court. Of these, three 
were from Bengal, two from Rangoon, two from 
Oudb^ one from Bombay, none from Madras, one 
from Allahabad ; two from New South Wales, and 
one each from Ceylon, Constantinople, Malta and 
Viotoria. * • 


from the last session. Before Easter, the Law Lords, 
seem to have done little lAisiuess as of the 21 oases ; 
then on the list, only four were disposed of. 

•* Tni .question op the* suppression of names in - 
the epurse of judicial proceedings seems to be ^ivibg^ 
rise to conflicting views amongst His Majestys- 
judges in England. In the Divorce Court a dootor*s- 
wifp petitioned for judicial separation from her hue- ' 
band on the ground of his misconduct with “a young* 
lady of good family.” The allegations were proved 
Without naming the young lady in open GourtH 
and the President allowed the hearing to proceed 
without mentioning names. This departure from 
the ordinary practice has been objected to in the 
publk)* press. This may be very considerate to 
the lady concerned, ‘but the worst of it ie that ^ 
persons flot at all connected with the proceeding 
may sometimes be suspected of being concerned in 
them. The Master of Rolls, however, does not seem 
to approve of the practice. On' the 26th of April,.- 
counsel applied before the Master of the Rolls for 
leave to appeal from an order by Mr. Justice Day 
in Climbers dismissing an appeal as frivolous and 
vexatious^. The action was for libel conveyed in ' 
•a letter written by solicitors on behalf of theis 
client and the counsel for the Plaintiff in making' 
the application handed up the letter to the Bench 
saying that he would not mention^the names. The 
Master of the Rolls observed ‘*I strongly object 
to that. It seems to be getting rather common^ 
This is a public Court pf i ustice, and I entirely 
disapprove of names being suppressed.” 


There were only three cases which came* up 
for judgment which had been reserved. Two of 
these were Indian appeals, one having been heard^ 
in February lasi and another in March, We cannot 
certainly complain of delay on this count. But 
New Zealand was less fortunate, from *where came 
the third case and in which judgment had been 
reserved for a year. 


The Hod^sb of Lords as a Court of final appeal 
does not compare favpurably with the Judicial 
Committ^ so far at least as progress is concerned. 
Of Ae 2^ appeals in the present list, 17 came over 


• INSANITY AS AN EXCUSE FOR CRIME. 

The provision in the Penal Code with regard to 
insanity as an excuse for crime was evidently adopt- 
ed from the opinion recorded by English ‘judges 
at the instance pf the House of Lords and as a 
sequel to M^Naghimh ease (see m/ra). Under sec. 
84 pf the Indian Penal Code, insanity is a defence, , 
if only it is tproved th^t a person at the time of 
committing an offence was ^Mnoapable of knowing 
the nature of the act, or that he was doing what 
,was either wrong or contrary to law.” - This fe^tion 
has from time to time come up lor ihterpretttion 
in the different iSigh Courts in India, and they have 
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interpreted it etriotlj) and it seems to us somewhat 
rigorously. We shall take the leading cases of the 
principal High Courts and notice them in their 
chronological order. In the case of Qtieen-Emprm 
V. Lakihman (I. L. R. 10 Bom. 512) it was found 
that the accused was suffering from fever, that he 
was hhramist {bewildered or literally subject 

to delusion) and evib at times unconscious. The 
feVei^ )iad made him irritable and sensitive to 
sound and at a time when he was ill with ague, the 
children began to cry and this vexed him and he 
killed two of his young children with a hatchet and 
alter kilting them went to bed and fell asleep, lie 
surrendered himself to the I’olice, made a confession 
before a Magistrate, showed no sign of sorrow or 
remorse, made no attempt at concealment and his 
manners were quiet when lie was questioned.* He 
had no motive in killing his own children^and was , 
said to be very fond of them. But Bifdwood*and 
Jardine, JJ*, held that ‘Hhere was not sufficient 
evidence to warrant their Lordships holding that he 
was not oonscious of the nature of the act. If lie 
was conscious of the nature of the act he must be 
presumed to be conscious of its criminality.” Accord-* 
ipgiy the judges convicted the accused of culpable 
homicide and sentenced him to transportation for 
life, but submitted the case to the Governor-General 
in Council for any reduction of sentence ntf (heir 
discretion. It is hardly possible to furnish a more 
Striking instance of such an act having beetr commit- 
ted under an ** insane impulse.” But we cannot take 
any exception to the decision in this case, since no- 
thing but an incapacity to comprehend the nature of 
tke act or to. judge between right and wrong is an 
excuse under the Indian Penal Code. This interpre- 
tation of the law was followed by the Madras High 
Court in the case of Quten-Emprm v. VankaU (1. 
L R. 12 Mad. 459). In this case the accused, killed • 
a child (his sister-in-law) with a sword. He was suf- 
fering from fever with enlargement of spleen and 
want of food, general weakness of his body and 
irritability of mind. He had been in the habit 
of treating the child kindly and affectionately, 
and there was no motive ^for his attack on her. 
The attack was made before other persons and 
he persisted in it in their presence. The medical 
evidence was that the act was committed under a 
sudden attack of homicidal mania.” Sir Arthur 
Collins, C. J., and Muttusami Ayyar, J., however, held, 
agreeing with the Bombay High Court, that as there 
was no positive evidence that the act was committed 
in a fit of delirium or that the ac 9 U 8 ed was uncon- 
mIous of the nature of the act, they could not 
judicially find that the Appellant did not know that 
what he was doing was wrong*within thi 3 meaning V 
sec. 84 of the Indian Penal Code. They commuted 
the sentence of death to one for transportation for 
life and as for any further reduction refereed the 
Viceroy in Counoik There can hardly 
be any difference of opinion that tliis was as hard 


a case as the one in Bombay, and that the staiodard 
of mental aberration required by the Penal Code 
to disprove criminal responsibility is cruel, antiquated 
and unreasonable. But still sb long as it is the law 
of the land the judges can but conform to it. It 
is because of this that O’Kinealy and Banerjee, JJ., 
upheld the conviction for murder in the case of 
Queen-Empress v. Kader (I. L. R. 23 Cal. 604). In 
this case the accused had been suffering from mental 
derangement foir some months previous to the 
occurrence and since the destruction of his house 
and property by fire. He, used to neglect his house 
and field work, play with children much more than 
was expected of a man of his age, complain of pain 
in the head which was occasionally severe and then 
he would not answer questions or speak and on 
".one ocasion lie was seen eating potsherds. One 
day he suddenly killed a child of eight who was 
left alone in his company by its father, tried to 
conceal the corpse in a deserted house not far ofi’ 
and hid himself in a jungle close by. He had no 
enmity 'with the father, was fond of the child and 
had no sane motive in killing the boy. The learned 
judges held that even if the accused had acted 
under an insane impulse, since he seems to have been 
aware of the nature of the act and that it was 
wrong or contrary to law, he was responsible for 
the act under sec. 84 of the Indian Penal Code. 
If this be the law is it not time that the law should 
be altered? In this connection, however, the case 
of Private Sullivan tried at the Calcutta Sessions, 
which has just closed, is hardly worthy of consi- 
deration. The issue it raises is not so much the 
criminal responsibility of the accused as it is the 
moral responsibility of those who may be respon- 
sible for the verdict. But with this we are not 
here concerned. It will be evident from the cases 
mentioned ‘above that the mere fact of the ach 
cused having shot the maeter-tailor dead and his 
telling the Provost Sergeant and others of what 
he had done and his surrendering himself on that 
account would put out of Court any , plea of un- 
soundness of mind under sec. 84 of the Indian 
Penal Code. Even looking at it from the point 
of view, not of what the law is but what it should 
be, we‘do not think it would come within the class 
of oases on account of which we say that the law 
should be amended. In this case the prisoner had 
a grudge against the deceased who had once com- 
plained against him and had got him fourteen 
days^ hard labour. Although this wite ^ome months 
before the act yet it was in evidence that he had 
mentioned td a comrade that the master-tailor 
would never again complain and immediately after 
the act he gave as his reason that the tailor had 
got him fourteen days^ cells. The Major of his regi- 
ment who is in the habit of daily inspecting his men 
said that he never noticed any peculiarity about the 
prisoner and that he was intelligent and would not 
give any trouble for months and then when he gave 
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any it was drink, the resisting of an escort or the 
like. The plea of ** insane impulse ” does not apply 
to such cases. 

Those who have not given much thought to the 
question of criminal responsibility are apt to confuse 
between “ insanity,” ** insane impulse ” and “ criminal 
nature ” and in coming to talk of them mix up the 
three. The question of “insane impulse” and 
“ criminal nature ” have, however, ‘a common found- 
ation in the modern theory of crime. 

The observation and study of criminals tend to 
shew that crime is, perhaps, the result of tdiseased • 
or defective nature. A normal mind has all the 
ordinary human passions, but it has also a control 
over them all. Irritation, anger, wrath, hatred, 
jealousy, a desire to possess or to deprive others, 
greed, lust, etc., are very •common passions of 
the inferior order. But a normal man in an well- 
ordered society can hold them all in ch*eck. But 
there are individuals who lack the control over 
one on more of •these passions and commit acts 
offensive or dangerous to their neighbours and then 
such acts are characterised as crime and such in- 
dividuals, as criminals. But the cTistinction be- 
tween a criminal and an insane person is this, 
that the former is in possession of his faculties and 
prese^es ordinarily a balance of mind, while the 
latter, neither. A criminal knows the nature of the 
act and can discriminate between righ^ and wrong 
and that is, perhaps, why the Penal Code has made 
this the test of cr'imihal culpability. Btit consist- 
ently with such knowledge or discrimination it is 
possible, as in the first three cases cited above, that 
a person in a state of physical or mental weakness 
or distress, brought on by disease or calamity may, 
through an insignificant cause, lose his mental balance 
altogether and may be subject to a ' momentary 
impulse which for the time gets the upper liand 
over all hip faculties and-makes him lose all control 
over his actions. A crime committed under such cir- 
cumstances tyoiild be attributed to “ insane impulse.” 
But from what we have said it is clear that an 
individual who ordinarily allows his passions to get 
the better of him, although it may be from a^e- 
feotive nature, is yet a criminal and every civilized^ 
community considers it a part of its duty to keep 
him in check for the sake of safety to society •and 
also for his personal reclamation. There can there- 
fore be no mistake between a “criminal nature V 
and an “ insane impulse.” To make one crimi- 
nally responsible for acts committed, under such 
irresponsible impulse seems somewhat inhuman. 
Such ideas of criminal culpability are already ob- 
solete in the United States and we are glad 
to notice that the more humane doctrine is 
also gaining ground in the British Colonies. The 
Queensland Criminal Code of 1899 (63 Vic. IX) 
860. 29 provides that “a person is not oriminallj 
responsible for an act or omission if at the time of 
doing the act or making the omission he is in such 


a state of mental disease or natural mental informitj 
as to deprive him .... of capacity to oontiol 
his action.” It is remarkable that even if the law 
were 08 it should be, it is only the first three cases 
that would be covered by Jt but not Sullivan*i 
case. The English law on the subject is summed 
up in M'NaghurCi case (10 C. k F, 200). But as a 
report of it is not accessible to many in this country 
we reproduce the material portion of it below. 

DANIEL M’NAGHTEN^S CASE. 

(10 Cl. k F. 200.) 

In this case the prisoner was indicted for having 
on the 20th day of January 1843, in the parish of 
St. MaVtin in the county of Middlesex and within the 
jurifidictlort of the Central Criminal Court, shot with 
a pistol Edward Drummond on his back inflicting a 
mortal wound from the effects of which he died* 
The prisoner was charged with murder but pleaded 
not guilty. The report after stating the above 
/acts proceeds as follows : — 

Evidence having been given of the fact of the shooting 
of Mr. Dnmmond, and of his death in consequence 
thereof, witnesses were called on the part of the pnsoneTi 
to pro*’e that he was not, at the time of committing the 
act, *111 a sound state of mind. The medical evidence 
was in substance this : That persons of otherwise sound 
mind, mfght be aftectod by morbid delusions : that the 
prisoner was in that condition, that a person so labour* 
ing under a morbid delusion, might have a moral per* 
ception of right and wrong, but that in the case of the 

{ )ri8oner it wtus a delusion which carried him away 
)eyond the power of his own .control, and left him no 
snob perception ; and that ho was not capable of exer* 
cising^ any control over acts which had connexion with 
lAs delusion : that it was of the nature of the disease 
with vjiich the prisoner was affected, to go on gradually 
until it had reached a climax, when it burst forth with 
iixesistible intot)sity : tliat a man might go on for years 
quietly, though at the same time under its influenooi 
but would all at once break out into the most extrava- 
gant and violent paroxysms. 

Some of the witnesses who gave this evidence, had 
previously examined the pisisoger : others had never seen 
him till he appeared in Court, and they formed their 
opinions on hearing the evidence given by the other 
witnesses. 

I Lord Chief Justice Tindal (in his charge):— The 
question to be determined is, whether at the time the 
act in question was committed, the prisoner had or had 
not the use of his understanding, so as to know that he 
was doing a wrong or wicked act. If the jurors should 
l>e of opinion that the prisoner was not sensible, at the 
time he cominitted it, that he was violating the laws both 
of God and man, then Ij© would be 'entitled to a verdict 
in •liis favour : but if, , on the contrary, they were of 
otnniou that wlicn be coihmitted the act be was m 
sound state of mind, then their verdict must be 
him. 

Verdiot, Not guilty, on the ground of insanity. 

This verdict, and the question of the hatureand 
of the uusoundnelU of mind which would excuse the 
commission of a {plony of this sort, having been m^e 
the subject of debate in the House of Lords (Tbb 6th 
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‘ •ahd‘ iBth March 1843; see Fatwarci’* Debates, vol 67, (murder, for example), and insanity is set up as a 
Jpp. 8^8, 714) it WAS determined to take tbe opinion of defence?” And, thirdly, «l'n^what tertns ought the 

tfie Judges on the law covetniug such cases. According- question to be left to the jiwy as to the prisonePs state 

Jy, on the Seth of Jfay, all tbe Judges attended their of mind at the time when the act was committed?” 

iordshins, but no questions were then put. And as these two questions ap^iear to us to be ‘more 

On the, 19th of JttW, the Judges again attended the conveniently answered together, we have to submit our 

House of Lords ; when (tio argument having been had) opinion to be, that the jurors ought to be told in all 

-the fofiowing questions of law were propounded to cases that every man is to be presumed to be sane, and 

'^them to possess a sufficient degree of reason to be responsible 

let. What is tbe law respecting alleged crimes com- for his crimes, ffiitil the contrary be proved to their 
mitted by persons afflicted witli insane delusion, in satisfaction ; and that to establish a defence on the 
^ respect of CWie or moiu particular subjects or persons : ground, of insanity, it must be clearly prpved t^hat, at 

as, for instance, where at •the time of the commission the time of tlio committing of the act, the party accused 

of the alleged crime, the accused knew he was acting * was labouring under such a defect of reason, from disease 
contrary to law, but did the act complained of with a of the mind, as not to know the nature and quality of 
•view, under the influence of insane delusion, of redress- the act he was doing ; or, if he did know it, that he did 

ipg or revenging some supnosed grievance or injury, not know he was doing what was wrong. The mode of 

, or of producing some supposed public beiietit / • putting the latter part of the question to the jury on 

2nd. What arc the proper questions to be submitted • these occasions has gcntrally l:>ecn, whether the accused 
to the jury, when a person alleged to be affiicced with at the time of ‘doing the act knew the diflereoce between 
insane delusion respecting one or more particular subjects right and wrong : winch mode, though rarely, if ever, 
or persons, is charged with the commission of a crime leading to any mistake with the jury, is not, as we con- 
(murder, for example), and insanity is set up jis* a ceive, so accurate when put generally and in the abstract, 
defence ? . as when put with reference to th^party’s knowledge of 

3rd! In what terms ought the question to be left to right and wrong in respect to the very act with which 
tl^e jury, as to the prisoner’s state of mind at the time he is charged. If the question were to be put as to the 
when tie act was committed ? knowledge of fhe accused solely and exclusively with 

4tb. If a person under an insane delusion as to exist- reference to the law of the land, it might tend to coq- 

iag facts, commits an oftence in consequence thereof, found the jury, by inducing them to believe that an 

is he thereby excused ? actual knowledge of the law of the land was essential in 

5th. Can a medical man conversant with the disea-se order to lead to a conviction ; whereas the law is ad- 

bf insanity, who never saw the prisoner previously to ministered upon the principle that every one must be 

the trial, but who was present during the whole trifil taken conclu4ilvoly to know it, without proof that he 

and the examinjitiou of all the witnesses, be asked his does know it. If the accused was conscious that the 

o^nuion as to the state of the prisoner’s mind at the act was one which he ought not to do, and if that act 

time of the commission of the alleged crime, or his was at the same time contrary to the law of the land, 

opinion whether the prisoner was conscious at the time he is punishable ; and the usual course therefore has * 
Of doing tie act, that iie w'as acting contrary to law, or been to leave the question to the jury, whether the party 
whether he was labouring under any and what delusion accused hati a sufficient degree of reason to know that 
at the time ? • he was doirtg an act that was wrong ; and this course 

. Lobu Chto' Justice Tis.)al:--T1.c first question 1 .W-, we tbiuk is correct, .wompsnied with such o^rvations 
posed by your lordships is this: “What is the law . and explaustious as the circumstances of each particular 
i^siwcting alleged crimes committed by persons afflict^ case^ay require. 

iVitn insane delusion in respect of one or more particular The fourth (fiestion which your Lordships have pro- 
subjects or persons : as, for instance, where at the time posed to us is this “ If a person under an insane 

of the commission of tbe alleged crime the accused knew aelusion as to existing facts, commits an oflence in con- 

he was acting contrary to law, but did the act complained sequence thereof, is he thereby excused ?” To which 

of, with a view, under the influence of insane delusion, question the answer must of course depend on the nature 

of redressing or revenging some supposed grievance or of the deluNion : but, making the same assumption as 
injury, or pf producing some supposed public benefit ?” we did before, namely^ that he labours under such partial 

In answer to which question, assuming that your delusion only, and is not in other respects insane, we 

loidshjps’ inquiries are confined to those persons who ‘think he must be considered in the same situation as to 

labour under such partial delusions only, and are not in* resiKmsibility as jf the facts with respect to which the 

otbhr respects insane, we are of opinion that, notwitb- delusion exists were wal. For example, if under the 
standing the party accused did the act complained of influence of his delusion he supposes another man to be 
witji a view, under the influence of insane delusion, ifi the act of attempting to take away bis life, and he 
of redressing or revenging some supposed grievance kills that man, as he supposes, in self-defence, he would 
or injury, or of producing some public benefit, he is bfe exempt from, punishment. If his delusion was that 
neverthele^ punishable according to the nature of the the deceased had inflict^ a serious injury to his charac- 
crime committed, if he knew at ‘the time of committing tor and fortune, and be kill^ him in revenge for such 
Such crime that he was acting oofitrary to lHw ; by which supiK)sed injury, he would be liable to punishment, 
expression we understand your Loidshiiis to mean the The question lastly proposed by your Lordshipsis • 
law of the land. « (jan a medical man .conversant with the of 

^ sii 0 condly,, insanity, who never saw the prisqner previonsl]^ to the 

ill!! I proper questions Jo be submitted to the . trial, but who was present during the whole tfifij end 

alleged to be afflftoted with insane the examination of all the witnesses^ be asked his opinion 
particular subjects or’ as to the state of the prison«^s mind at the time 
jiersons, is cnarged with the commission of a crime; commission of the affeged crime, or his opinion whether 
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the prisoner was conscious at the time of doing the act 
that he was acting contrary to law, or whether he was 
labouring under any and what delusion at the time?” 
In answer thereto, we state to your Lordships, that we 
think the medical man,, under the circumstances suppos- 
ed, cannot in strictness be asked his opinion in the terms 
above stated, because each of those questions involves 
the determination of the truth of the facts deposed to, 
which it is for the jury to decide, and the questions 
are not tnere questions upon a •matter of science, in 
which case such evidence is admissible. But where the 
fa^ts are^ admitted or not disputed, and the question be- 
comes substantially one of science only, it ifiay be con- 
venient to allow the question to be put ir^ that general 
form, though the sauie cannot be insisted on as a matter 
of right. 

Mr. JusTicB Maule expressed similar opiniondii 
a separate judgment, and Lord Brougham, Lord 
Campbell, Lord CoitenhIIm, Lord Wynford arfd 
the Lord Chancellor Lyndhurst, aU concurred as 
to the right of the House to have the opinion^ of 
the Judges recorded on such abstract questions of 
existing law. 


The Code of Criminal Procedure, being Act V of 
1898, AS AMENDED BY ACTS X OP 1899 AND VI OP 
1900. By C. H. Sohoni^ Pleader^ Dktrict Courts 
PooTMLy and Political Agmt^B Court, S. M. C. Fifth 
Edition, revmd and enlarged. Price, Rs, IJf, Printed ^ 
by Meenre, Addieon and Co., 1901, * 

This is a new and improved edition of Mr. Sohoni’s 
Code. The author has, in the present work, gene- 
rally adhered to the arrangement of the notes in . 
the previous edition of his work. The notes are 
methodically arranged under each section with 
numbered paragi^aphs. The subject dealt with in* 
each paragraph is printed in bold tijrpe which brings 
it prominently to the notice of the reader and affords 
facility, for ready reference. In the present edition 
the notes have l^en brought up to date. A nevT 
feature of this edition is that the corresponding 
sections of the’ old Codes (Acts X of 1872 and XXV 
of 1861) have been given below the marginal notes. 
This increases the bulk of the volume by nearly 
300 pages and, no doubt, adds to its usefulness. 
Evidently the author has spared no pains to mlRke 
the notes exhaustive and accurate. Still in atwork 6f 
this nature it is not possible to avoid omissions. 
We may point out that some of the latest decisions 
have l^en missed out and that in some instances 
oases no4ed under one sections have not ^been 
mentioned . under another although, perhaps, more 
appropriately they oome under the latter. For. 
instance, we find die author has, in noticing the 
cases under sec. 436, referred to Opoorba Kwnar v. 
ProMh Kuman (1 C. W. N. 49, 1897), but has 
omitted to refer to the Other oases on the point under 
that eection* It may be too much to expect of 
the author to incorporate in the present edition 
the latest ?ull Bench ruling on the subject^ but not 


so Dolegobind Dae {h C. W. N. 169). Then again 
the author has referred to the case of Opooarha Kumar 
V. Probodh Kutnari under sec. 436,*. but he omits to 
refer to it as also those mentioned above under 
sec. 437, although he mentions two other cases, 
viz., of Ckaroohala DtbV (3 C. W. N. 601) and 
Colville V. Kriiio Kiehore (3 C. W. N, 698) there- 
under. We may also mention that the notes under 
sec. 403 in Ch. XXX relating to previous acquittals 
or convictions might have been a little more compre- 
hensive. The notes under other important sectiops 
of the Code, such as 133, 144, 145, 195, 234, 
423, 435, 439, etc., have been very carefully compiled 
and placed under appropriate head-notes. But the 
annotations throughout are more in the style of a 
ofagsified digest tha*n in that of an analytical 
treatise on the law of Criminal Procedure, The 
author lias taken care to correct inaccuracies which 
•crept into his previous edition in indicating the 
alterations in the new Code and further he has 
added to their valhe by indicating what cases 
such alterations have had the effect of superseding. 
The table of cases cited and the index are both 
exhaustive. The addition of. a supplement giving 
such Acts as require frequent reference, such as 
thps*e relating to Evidence, Reformatory Schools, 
Sattle-trespass, Breaches of Contract, Whipping, 
Oaths, Bankers’ Books, Police and Gambling, adds 
to tile usefulness of the work. The get-up of the 
work is also commendable. 

®ngii«k ^oUb. 

COURT OF APPEAL.-j-Dowlino v, Dodds. Be- 
fore the Master of the Rolls, Lords Justices 
Collins and Stirling. 6th November 1900. 

J^ibel — Privileged occasion — Onus — Express malice 
— Verdict, 

This was an appeal by Dr. Ferdinand Dodds, the 
Defendant, seeking to have judgment for £100 
awarded by jury to Plaintiff set aside. 

Dr. Dodds had written to the Relieving officer 
of the Paddington District intimating that Plaintiff 
was suffering from hallucinations and was not a fit 
person to dispense medicine in the district. Plain- 
tiff was a professional nurse residing ju the district. 
The action was based on that letter as a libel. In- 
vestigations by the local authorities was made as to 
Plaintiff’s state of mind, but the matter ended with 
the ^enquiry. Mr. Justice Darling bad found the 
occasion priv^eged, but he allowed the matter to go 
to the jury, who found that Defendant had not 
acted with an honest motive, in writing the letter, 
but maliciously. • • 

The Court of Appeal unanimously held that the 
finding, that the occasion was privileged, wee sound, 
thabl^tng BO the onus was on Plaintiff to prove that 
Defeudsut had • acted mala fide, with a sinister 
motive, but there was no evidence of express malice. 
There was no evidence at all on which the jury 
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could find that the justification was not made out. 
The Plain,tiff’s mind was unhinged. Judgment uiust 
therefore be entered for Defendant with costs of both 
Courts. 

Mr. Firminger in support of the appeal. 

Mr. Stuart Jkvan for the Plaintiff. 

C. W, A. Appeal allowed. 

CHANCERY COURT.— Devkijoes v. Sandeman 
Clarke <fe Co. Before Mr. Justice Farwell. 15th 
November 1900. 

Mortgagee of elock-— Power of sale — Reasonable time 
— Implied power. 

Tucker v. Wilson (IP. W". 2 ^ 1 ) followed. 

This action was commenced by the Plaintiff agaiiist 
Messrs. Sandeman Clarke k Co., stock and ^share 
broker, under the following circumstancefe : — I'he 
Defendants bought at the stock exchange in July 
1897, 700 shares in the Central Boulder Gold Mines ^ 
of Australia at Plaintiff’s desire. Only a portion of 
the purchase-money was paid by Plaintiff ; the balance 
of J£538 were paid by Defendants on Plaintiff’s be- 
half. On Plaintiff’s verbal request the Defendants, 
at the followingv stock exchange settlement day 
had the shares transferred into the names of 'two 
members of their firm to be held by them for diyl 
on behalf of Plaintiff. In August 4897, Defendants 
wrote Plaintiff asking him to remit the balance due 
together with interest on the accommodation they 
had made and notifying to him that, if amount was 
not reniftted before next settlement, they reserved 
to themselves the right to sell the shares at the then 
market quotation. No aiMwer was received to such 
letter, during the next month the company went 
into liquidation for the purpose of reconstruction, 
which was carried out on the basis of each slifire- 
holder paying 3/ per share. Plaintiff was informed 
of that ; he took no steps whatever to secure shares 
in the new company. Defendants paid the 3/ per 
share, and the allotment of the new shares was made 
to them. In July 1899 Plaintiff applied to Defend- 
ants for an account which ^Defendants rendered 
showing due to them £595, at the same time com- 
municating to Plaintiff the fact that he had forfeited 
all right to apy interest in the company by his 
failure to comply with the terms of the reconstruc- 
tion scheme. Plaintiff replied that the sale was an 
improper one, without notice to him, whereby be 
was a loser owing to the shares having apprecyited 
in value. Defendants, although claimiiig the shares, 
submitted an account showing £55 due to Plaintiff 
which they brought into Court ,in full satisfaction 
of the claim. ^ « « 

.The question was whether Plaintiff’s contention 
that the sale was altogether wrong was sound. 

The learned Judge held that it was not,* he 
quoted with approval the following passage from 
^te on Mortgages (by Robbins, p. 273) which was 
based on the above quoted case “ Express powers 


were not formerly necessary in mortgages of stock 
or in instruments of defeasance executed by the 
transferree ; nor need a mortgagee of stock now rely 
on his statutory power in order to realeze his 
security by sale. If stock itself is made the security 
for money, and the day for payment is passed, the 
mortgagee may at once proceed to sell the stock 
and repay himself principal and interest without 
any authority from the mortgagor and without 
commencing an action for foreclosure.” The Court 
said a reasonable time had elapsed. The ’ letter r of 
August 1897 was sufficient to give Defendants power 
of sale, indeed the agreement between the parties 
gave Defendants an implied power of sale. The 
aption consequently failed. 

Mr. Wallace^ Q. C., and Mr. Studfield for the 
Plaintiff. • 

Mr. Upjohny Q. C., and Mr, S. Smith for the 
Defendants. * 

• C. W. A. Judgment for Defendants. 

CHANCERY DIVISION.-— Foster v. New Trinidad 
‘Lake Asph^ltb Company, Limited. Before Mr. Justice 
Byrne. 27th Ndvember 1900. 

Company law --Unexpected appreciation of profits 
— Dividends — Divisibility among shareholders — What 
is capital, 

Verner V. General and Commercial Investment 
Trust (1894, 2 Ch., see p. 265) followed. 

The facts were these The old Trinidad Asphalte 
Company (an American concern) in 1894 secured 
among other things a debt of 100,000 dollars due 
from the New York and Bermudez Company secured 
by promissory notes. In 1897 the abovenamed 
Defendant Company, an English Company, pur- 
‘ chased the property and assets of the old Trinidad 
Asphalte Company including the said debt due, and 
thereupon in December 1899 obtained from the 
New York and Bermudez Company new promissory 
botes for 127,000 dollars, the 27,000 being accrued 
interest. This debt of 127,000 dollars has recently 
been paid off. The directors of the, abovenamed 
Defendant Company proposed distributing that 
amonnjt among its shareholders. There is no dispute 
as to the '27,000 interest, but the debenture-holders 
of the Defendant Company objected to the distri- 
bution (ni the prinpipal amount of 100,000 dollars 
or somewhat over £26,000 and by this application 
sought to restrain that being done. The question for 
determination was whether or not that amount may 
be dijitributed as profit with regard to thS present 
value of the tofal capital assets, and whatever die 
result of t|;ie year’s trading may be. The learned 
Judge in his judgment says that the amount of this 
debt is a distinct item of the property purchased 
which has since been realized by payment, it is 
primd facie capital, and there is nothing to show 
that it had changed its character, beoauw it has 
turned out to be of greater value than had been 
expected. . An injunction would be granted until 
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judgment or further order restraining the directors 
from distributing the 100,000 dollars as dividend 
without reference to the other business or assets of 
the Defendant Com'pany, In doing so, the Cqurt 
was not deciding that such sum may not properly 
be brought into profit and loss account, or be taken 
into account in ascertaining the amount available 
^ for dividend. That would depend upon the result of 
the whole account for the year. It was clear that 
an appreciation in total value of eapital assets if duly 
realized by sale or getting in of some portion of 
sugh assets may in a proper case be treated as avail- 
able for pifVposea of dividend. “Capital ” in the case 
above referred to is said to be “ money subscribed ” 
pursuant to the memorandum of association or what 
is represented by that money.” That decision woujfl 
show that what is capital available for dividend 
depends upon the result of the whole accounts fairly 
taken for the whole year, capital, as well as profit 
and loss. . • 

Mr^Lovett^ Q. (7., and Mr. Qamll for the Plaintift’. 

Mr, Malligan^ Q, C., and Mr. Stirling for the 
Defendants. 

C. W. A. Injunction ^granted. * 

of CaeoB. . 

(The important ones to be full; reported hereafter.) 

PRIVY COUNCIL.— Appeal from Pengal Tokhan 
Singh and others v, Udwant Sij^gh and others. 
2nd May 1901. 

The Appellants not appearing, this appeal was dis- 
missed with costs for non-prosecution. 

Mr, Bramon appeared for the Respondents. 

C. W. A. 

PRIVY COUNCIL., . 

[Appeal from Bengal.] 

Radha Raman* Shaha (Defend- 
ant No. 3), Kishori LalShaha ' 
(Defendant No. 4), Punchanan 
Lord Hobhousb. Shaha (Defendant No. 5), 
Ijord Macnaghten and Nawadip Chunder Pal 
Lord Robertson. (Defendant No. 6), Appellants, 
Sir R. Couch. v. 

Sir F. North. Pran Nath Roy (Plaintiff),’ 

1901. Ram Krishna^Sircar (Defendaift 

2, May. No. 7), Akhil Chunder Moitro 
and Lalan Chunder MoiTi\p 
j (Defendants Nos. 1 & 2), 

^ Respondents. , 


Pran Nath Roy, as Plaintiff, was to set aside an 
ex parte decree for rent obtained by the let and 2nd 
Defendants against the 7th Defendant Ram Kriehna 
Sircar, and the Plaintiff, and to recover from De- 
fendants 3rd, 4th, and 5th (i.€., the Appellants) 
possession of a property (village Dogaebi) belonging 
to Plaintiff \^ich was sold in execution of that 
decree, and purchased by them in the name of 
Defendant No. 6, Nawadip. 

The Plaintiff’s case was that the suit culminating 
in that sale was from first to last a fraud in which 
the Defendants who purchased were concerned. 

The Appellants file,d written statements in which 
besides objecting on the merits, it was pleaded that the 
Plaintiff having attempted unsuccessfully to set aside 
the ex parte decree under sec. 108, C. P. C., and the 
exegution under sec. *311 and not having appealed 
tjierefrom could not bring the present suit. 

The Sub-Judge summarily dismissed the suit as 
not maintainable in consequence of the proceedings 
.under sec. 108. 

On appeal the High Court held that the suit was 
maintainable, and they remanded the cause for 
decision on the merits. In their judgment reference 
is made to Ahdool Mozoomdar's case (I. L. R. 21 Cal. 
605) as an authority that a suit will lie to set 
aside an parte fraudulent decree although no 
eiJeavour has been made to set it aside under 
sec. 108, C. P. 17. Tliey also refer to UAj Kishore 
I MoMrji'e case (17 VV. R. 413) as cited by the 
Appellants before them, They say the ground on 
which the Court decided that case was not clear, 
the judgment did not allude to fraud as the founda- 
tion of the suit, any how it was no authority for the 
proposition that a porsoif failing to obtain relief 
Hinder sec. 108 is debarred from bringing a suit 
based^ on fraud and that case apparently conflicted 
with the one in 21 Calcutta Series. 

Mr Mayne for Appellants relied on sec. 108 and 
the proceedings that took place on that application. 

Respondent was not represented. 

Lord Hobhouse at the conclusion of Mr, Mayne’s 
argument decided that the High Court had taken 
the right view of th^cage and dismissed the appeal 
advising His Majesty to that effect. 

C. W. A. Appeal dmimed. 

CALCUTTA jHGH COURT. 

[OIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
. No. 1645 OF 1899. 


Suit to set aside sale in execution — Fraud — Ex parte 
decree, refusal to set aside — Civil Procedure Code 
{Act XI7 of 188^), m, 108, 

This was an appeal from a decision of the Calcutta 
High Court (Maepherson and Ameer Ali, JJ.), revers- 
ing the decree of the Sub-Judge of Pubna. 

Tbe object of the suit brought by the Respondent, 


Rampini, J. 
*Cupta, j.. 
1901. 
17, May. 


Suinarain Thakur and ors., 
Opposite Party, Appellants, 


, w ’ Maharaja Rambswar Singh, 

* Y ) Applicant, Respondent. 

Bengal Tenancy Act ( VIII of 1885\ sec, 158^ cl 
{d)’^Apflicathn to detemim of tenancy 
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Scope of Bection^AmBsnmt of additioml rent fm^ 
excm knd Md hy tenant---Jun»dict%on, 

Tie Bfeapondent, who was the landlord, •made an 
application to the Mimsi! of Madhubani under sec. 
158 of the Bengal Tenancy Act for determining the 
incidents of the tenancy cl the present Appellants 
and, inter alia^ prayed for determining the 
actual quantity of lands held by the tenants and 
the rents payable by them at the time of the appli- 
cation. It was an admitted fact that the holding 
was recorded in the landlord’s serutha as consisting 
of 40 bighas IS cottahs of land held at an annual 
rental of Es. 109-8-4 and it waa contended by the 
tenants that the lands comprised in their holding 
could not be measured, and that, at any rate, the 
rent payable by them . could not be altered ; tbejr 
objections were, however, overruled, and it was found 
on iheasurement that the holding consisted ef 70 
bighas 14 cottahs of lands, and the learned Munsif 
assessed additional rent for the excess lands thus found,* 
at the original rate and found that the rent payable 
by the opposite party was Rs. 190-0-1 J. On 
appeal, the Subordinate Judge of Durbhanga 
affirm^ the decision of the Munsif, and the opposite 
party, tenants, preferred this appeal to the High 
Court, and it was contended on their behalf (1) that 
the Courts below had no jurisdiction in a proceedipg 
under 860.^158, Bengal Tenancy Act, to assess addi^ 
tional rent for excess lands, the scope of the section 
being limited to finding the actual existing rent pay- 
able, and (2) that the additional rent has been asses- 
sed upon a wrong principle which should, if at all, bo 
fixed according to the provisions of sec. 52 of the Act. 

//e/cf— That in a proceeding under sec. 158 of the 
Bengal Tenancy Act, the Court has no jurisdiction 
to assess additional rent for excess lands found to 
be in the occupation qf the tenants, its function 
being limited to record the existing rent payable 
by the tenant at the time of the application. 

That in the present case, the assessment of addi- 
tional rent for excess lands is ultra vires and should 
be set aside, and Bs. 109'8-4 should be recorded as 
the rent payable at the time of the application. 

Dehendro Kumar Bandopadhya v. BhupendraNarain 
DuU (I, L. R. 19 Cal. 182, F, B.) and Eajeswar Prasad 
V. Barta Koer (I. L R. 21 Cal. 807) referred to. 

Bahu Jnamendra Nath Bose (for Dr, Asutosk Moo- 
herjee) for the AppeUa^ts. 

Babu Earn Charm Miner for the Respondent. 

J. B. Dect'te modified. 



list of Business for the Judicial Committee of the 
Privy Council* 

APRIL AND MAY 1901. 

(Tht sittings was to cotnmenee on Tuesday^ the B0(h April 1901^ 
at half past 10 a, m, 

INDIAN APP:EAL.S. 



Bombay. 

Karim Nansey v. I loin - 
rickfi and another. 


Rangoon. 

MSimgTha Huyeen v. 
Mah Khin and others 


r>-5*00 
11-2 01 


Kong You Lone and 
Company v. Lowjeo 
Nanjce, 


Oudb. 

•Snkhdoi v. Kodar Nath. 
Sukhdoiv. Kain Chaiarf. 
tStikhdci V, Bialiesbar 
Farshad. 

(Copsoliilated Ai)i>eal8.) 


Raja Mohammad Mum- 
taa Ali Khan v. Sakh- 
wat Ali Khan. 

Raja Mohammad Mum- 
• ta!s Ali Klian v. Furbat 
4]i Khan. J 

(Consolidated Appeals.) | 

N..W. P. 
Allahabad. 

Shankar Sui up and ors. 
T. Mojo Mai and ors. 
(reproaentattves of 
Phul Chand, de- 
ceased), 

Bengal. 

Harris anr. v. 

Brown andt)rs. 

Toklihn Singh and oia. 
X, Udwant Singh and 
ors. < 


hedba Raman Shaha 
andor8.«ir Fran Nath 
Roy and ors. 


29-10 00 
18-4-01 


18 - 4-00 
15 -? 01 


(Construction of 
an agreement 
by Respondents 
to pay an allow, 
anue to Appel- 
lant. 

Whether a part- 
nership existed 
between Appel- 
lant and hiB de- 
ceased brother, 
now represent- 
ed by Respond- 
ents, and, if so, 
in respect of 
Tvhich Dusiness 
or businesses 
of Appellant. 
Whether Respon-| 
dout is entitled 
to Buocoed in an 
action against 
Appellants upouj 
two promissory 
notes. 

Validity of a Will. I 


Title of Respond- 
ents to ecu tain 
villages under 
an order of the 
Court of Wards. 


1 


0 - 8-01 


27 - 8-00 


14-S-Ol 

10 - 2-96 


2r-8-0t 


164.00 

10 - 4.01 


Claim to proceeds 
of a sale of landj 
under a znort- 
gago deed; pri- 
ority of incum- 
brances; limita. 
tion. 

Construction of 
a Will; alleged 
fraud, 

Buit by Respond-j 
ents as one 
branch ot a 
Hindu family 
against the 
other branoh 
(Appellants) to 
recover share of 


be joint pro- 
pertp of the 
whole family. 

Suit to set asMe 
an ex jmvU de- 
oree for rent 
and to recover 
property sold 
in oaeoution 
thereof ; alleged| 
fraitdi 


Payne and Lattey. 
(A.) 

Cameron, Komm 
and C 0 . (R ) 


A. H. Amould and 
Son. (A.) 
Richardson and Go. 

(R.) 


Hopgoods and Daw- 
son. (A.) 

BramoU, White and 
Sanders. (R.) 


T. L. Wilson and 
Co. (A.) 

L a w f 0 r d, Water- 
house and Lawford 
Young, Jackson, 
Board and King. 

Wilson and 
Co. (A.) 
parte. 


T. L. Wilson and 
Co. (A.) 

Barrow, Rogers and 
NevilL (K.) 


Bdwards, Heron and 
Co. (A.) 

JSx parte. 

T. L. Willaon and 
Co. (A.) 

Watkins and Lam- 
priere. (R.) 


W. R. Box, 
Me parte. 


(A.) 
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NOTES. 

Editoeial Notm— (Qiifeii’s Bench.) 

English Notbh— Groswoldo WBliflms p. 

(House of Lords.) Barncby. Warranlii in 

Biilliv.'uit and others r. particulorm of property 

Tho Attorney- General io he noli! by anetion — 

fot’ Victoria, i^olieitor I^eliniUmry contraet inl- 
and ctient —Confidential perscded by eonveyancp .. ccvift 

conuiii licaiions—Cr Ivi- Macan v. Macjin. //».■>- 

lege / I'iiin prodiieltoH ccvi hand and tnf^—Sipnra- 

(•'oi ’t of Appeal.) tion deed - Arrears due .. ccvili 

Ind. C< and Go. v. j NOTES (JF CASES. 

Hamhlin, Vendor and Calcutta High Court. 

pnrelmer— Meaning of <Oiv ii. Ai*i‘hLL»TK,> 

adjoining " IHaintiffs' Baij Nath Lohta #>. liinoy- 

priperty .. .. ccvii eiidia Nath Fuht. Chil 

Chessum and Co. ». Gor- ) Procedure Codt, as. 

don. Taxation of eoMt BH—Mintuiiffc decrte, irln- 

— Jurisdiction to amend ccvii I (her iintuoieidde propirftj . ccviii 
REPORTS {Bee Index.) 

Judge Emden has oonthibuted an aktiolk in the 
May number of the Hifinetrenth Centufy under the 
suggestive title “Is law for the People or the 
Lawyers. ” He opem his article by (j noting from 
Carlyle that it is “diffioult to sweep the intrioate 
foul Chimneys of law " and soon follows it up by the 
valuable advice of Lord Justice Willes “ Whatever 
you do, never go to law ; submit rather to almost 
any imposition,, bear any oj:>pres6lon rather than 
exhaust your spirits and your pocket in what Is 
called a court of justice.” T9 this the. writer adds* 
^matters have improved; but the advice is jnst as 

useful now There is Jittle real justice 

done if the party in whose favour judgment is given 
finds t sat he has really unplumed himself that others 
may be decoratbd with his feathers.’ According to 
him the complexity and technicality of legal proce- 
dure are responsible for the ruinous effects of legal 
remedies and that lawyers are as a class ifiuc*li to 
blame for it. They spend all their ingenuity Ju 
increasing the complexity of procedure an(^ also* 
resist all attempts at reform. We ihay be prepared 
to concede that Judge Emden’s charges against the 
legal profession may not be unfounded, but yet we 
are unable to discover in his article anything very 
original or practical. We doubt wihether depriv- 
ing suits of “ the fascinating frann s ” which law- 
yers call ‘pleadings’ would rerdly rp.sult in any 
saving of time at the hearing. Slmpliciiy and not 
total abolition of pleadings is what would enable 
a judge to direct evidence to the true issue, clear, 
unobscured and unadorned. The writer’s other 
remedies such as a fixed rate of remuneration of legal 
piactitioners and codified laws, we already possess in 


India. But codified Jaws are often as difficult to 
administer and interpret as perhaps the unwritten 
laws of England. The Hindu and Mahomedan laws 
are unoodified, but their leading principles are nob 
difficult to grasp and* are ordinarily administered by 
even flnglisb judges with greater e-nse than the Suc- 
cession rfhd other cognate Acta. Albliongh we are in 
sympathy with some of Judge Plnideij’s views we are 
unable to accept many of his emudusions. 

The most marked effect that the modern theobt 
of crime has had over the administration of law 
is as to the InfUotlon of punishment. The primitive 
Idea of punishment was retaliadon, and It is not 
surprising that it proceeded on the principle of tooth 
fof a tooth, eye for.an eye or life for a life. But if tlie 
object) pf punishment really be to sfFord protection 
•to society and to reclaim the criralna’, lb must be 
admitted that capital punishment is but a iiarbarlc 
relic of the past and shonld no longer find any place 
in any oivil'zed system of laws. It has been abolish- 
ed in many of the continental slates in Europe and in 
the result no increase in violent offences against person 
has* followed. This deprives those, who are In its 
‘favour^ of the pet argument that it should be 
retalbed as a deterrent against taking life. It is 
also a significant fact that this form of punishment 
is most unpopular amongst the Hindus and yet, 
criminal statistics show that they are a people who 
display the greatest respect for life. We shall urge 
upon the Humanitarian League, who have done 
singular service in hufhai^iaing public feeilng and in 
effecting prison reforms, to take up this question in 
right earnest. 

The council op the Humamtaiuan League 1 nani 
mously adopted the following resoluuon moved re- 
cently by Dr, Morrison 

That the Humanitarian League notes with much pleasure 
the progress made during the past year in the hurnaniHing of 
public feeling with regaid to the prihon systeni, m shown, on 
’th© one hand, ill the pra'ctieal disuse of the treaduiill, the 
modification t>f prison I)«nishujei)tfi, and other reforms for 
which the league has contended, and, on the other hand, in 
the defe.ut of all attempts to extend the use of the Ibsh either 
for adult or fpr juvenile offenders. 

The bbactionauy movement for the revival op 
the lash which* was set on loot in England, not 
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flo jpry long ago, has been successfully quelled by 
the opposition of the press and the pressure of 
public opinion (4 0. W. N. cxc). They have 
all through the struggle been staunch supporters 
of those v?ho advocate humanitarian measures as 
a more effective means of reclaiming criminals. 
Ib vfas through their efforts that the Legislature 
had to abandon the proposed amendments of the 
Whipping Aob pressed upon them by certain re- 
actionists with the support of some judges. The 
English Bill which met with a qualified approval 
In the House of Lords (4 G. W. N. 137-8i».) was 
opposed in the House of Commons by the leaders 
of both parties and was rejected by a large majority 
in the lower House (4 C. W. N. 153n.). Tne 
Indian Bdl had, however, before that become^ Taw 
(4 C. W. N. 78 9u., 85 86 i.) As for the history pf 
the earlier Act, our articles in Vol. Ill, pp. 3I8u. 
and 326 n., may be referred to. Ib must be men- 
tioned, however, that some of the more objectionably 
features of the Bill of 1900 were at the time 
abandoned by the L'^gislature and what remained, 
are now being smoothed over by judicial decisions. 
Hiving regard to the sympathetic administration of 
the law in our superior Courts we may yet hope to 
win over the Legislature and the mofussil magistracy 
to our views. • 


It is with plbasurb, thbuefor, that wb noth the 
announcenieiit by our English contemporary the L'lw 
Time& of the promised omission of the whipping 
clauses fronj the new Youthful Offenders Bill, and 
hope that the Indian Legislature will follow the 
lead. Oar mofussil magistrates being cur. off from 
the outside world are not unoften found to be in . 
favour of primitive methods of punishment.” ^In a 
very recent instance a sub-divisional officer sentenced 
a student of 15 years, belonging to a respectable 
family, to a sentence of whipping. The accused moved 
the High Court, and Ghose and Taylor, JJ., found 
that the evidence was not even sufficient to warrant 
a conviction. The commgnt^ made by one of our 
daily contemporaries that whipping is a most 
barbarous punishment which should never be resorted 
to with a light heart,” reflects only the common 
feeling of the people of this country. We must 
say titat our High Courts do not countenance 
such methods of punishment and seldom miss an 
opportunity of putting a very wholesome cheek upon 
the acts of indiscretion of mofussil magistraie. 
(See Emprm v. Ilamed Hosmm per Rimpini and 
Pratt, JJ., 3 C. W. N. 330a,; 4 C. W. N. 8Gn.).. 
Mr. justice Priusep has also ^a?peatedly, drawn tHe 
attention of the suWdInate judiciary to the new pro- 
visions of law fts embodied in the Code of Criminal 
Procedure (sec. 562) and in the Reformatory Schools 
Act (sec. 31) and has suggested that they should 
largely avail ihemRelves of these hu\nane principles 
In dealing with “first” and “juvenilp” offenders. 


The foltjOWing note prom the E.vgtjsh L'lw 
Jown^l will well illustrate how the ideas with regard 
to the method of treatment of youthful offenders 
have undergone a change within recent times. 

A ‘juvenile offender' of an unusually enterprising type-— 
Harry Johnson, or Thompson, by way of alias— was dealt 
with at Southwark Police Court last week. Johnson, who is 
sixteen years of age, had induced a Mr. Day to give him 
employment by representing himself as an orphan and home- 
less. He adopted, hovfever, a peculiar method of evincing 
his gratitude to his benefactor. Mr. Day had brouglit with 
him to his place of business a bag containing about Ahl. to 
pay a bilr When his back was turned, Johnson decaniped 
with it. H# proceeded to expend his treasure with lavish 
ireehandedness. First of all he took four other boys to a 
music-hall, and gave them excellent seats and ample refresh- 
ment. Tlien he engaged rooms for a month at Southsea, 
^d led a life for some little time which Jack Sheppard might 
have envied. He went to all sorts of public entertainments, 
hired horses and traps, had himself photographed on horse 
back, and had just arranged to drive to the local races when 
the arm of the law intervened. His festivities at the music- 
hall had attracted the critical notice of the police. The 
Portsmouth police kept a watch on his movements, and he 
w'as arrested in the midst of his triumphal progress. Mr. 
Day, his employer, with a charitable-mindedness that did him 
• credit, recommended Johnson to mercy, and the magistrate 
committed him t(» the training ship Cornwrdl, off Purfleet, 
for three years. It is not a little matter that there are 
institutions of the kind to which precocious offenders like 
Johnson can be sent. Ordinary prison life would merely 
make them habitual criminals. To let them loose again upon 
society after a few months’ detention is no true clemency. 
What they need is the combined influence of strict discipline 
and an outlet, ^ hard work and regular exercise and amuse- 
ment, for their superabundant vitality. 

HOUSE OF LORDS — Bdltjvant and others v. 
The Attorney-General for Victoria Before the 
Lord Chancellor, Lords Shand, Davbt, Brampton 
'and Bindley.* ‘2nd May 1901. 

Soheifo^ and client — Confidential communications — 
, Pi ivtUge /» om production. ‘ 

This was an appeal of the Defendants against a 
decision .of the Court of Appeal (Justices Collins and 
Rompr) affiming a decision of Mr. Justice Mithew 
at Chamber. The case arose under 22 Viot., Ch. 20, 
which c^infers auxiliary jurisdiction to the tribunals 
ir. this country under a commission issued from 
la Colony to enforce the attendance of witnesses in 
aid of* colonial pV'oceedings, The complaint (for the 
revenue authorities of Victoria) of the Aitorney- 
G^neral of Victoria who filed the information was 
in substance that certain voluntary deeds had been ex- 
ecuted to evade certain death duties. The Plaintiff 
desired to have an order directing the Appellant 
Stanley Austi i to produce certain dooumenrs before 
a commisdon appointed by the Supreme Court of the 
Colony for the purpose of taking evidence of witnesses 
in England. The Appellants denied the intent 
charged ; nevertheless the order sought was granted. 

Of the Appellants two were executors in Victoria 
of James Austin who died In March 1896 having 
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by**hl8 Will made In the previous year appointed 
the said S'^anley Austin and another executors of 
his Will of his English property. The Appellant 
Bullivant and one Grey were appointed executors 
of his Australian property. Stanley Austin and his 
CO executor Bath were solicitors of Glastonbury In 
S 'merset. Tiie firm was known as Bath and Austin. 

S anley Austin survived his partner. That firm had 
been employed by the testator James Austin in 
preparing the settlements, conv^ances and aRsign> 
ments and it was the conveyances which they 
pre][)ared* ‘that were involved in the proceedings, 
The question was whether the books |ind other 
records kept by that firm of solicitors with reference 
to the instructions given by the testator James 
Austin as to and concerning such settlemnts wer^ 
or were not privileged from production in this action 
in which the Attorney-General of Victoria claimed 
£20,000 duty alleged to be due under the Adminis- 
tration and Probate Act of 1890 In fespeot to the 
property alleged to form part of the said testator’s 
estate. 

The Lord Chancellor In allowing the appeal said 
that the law intended to protect confidential comma-* 
nioations which passed between a fiian and his legal 
adviser. It was a well-established principle of 
public policy that such confidences Bhould nut be 
disclosed ; there were limitations of that principle, 
communications which were part of criminal or 
illegal proceedings were outside that principle. But « 
to. displace the privilege there must be some definite 
chargs or allegation of improper or illegal conduct. 
Mere conjecture of Intent to commit such act fell 
far short of what was necessary In this case there 
was no definite charge of fraud. In the recent case 
of ASimws V. Regut^ar of Probates (1900, A. C. 323) 
before the Privy Council, it was held that ft was* 
no fraud for a man to make a volubtftry conveyance 
unless there was some secret arrangement whereby 
the deed was one ^hiiig and the fact was really 
dlflferent. * 

Lord Davey said the fallacy of the Court of 
Appeal’s decision seemed to be that it treated the 
statute as if It made the execution of voluntary 
deeds illegal which it did not do. , 

The other Lords concurred and the appeal was 
allowed with costs. • 

Sir Robert Reei^ K. C., Mr.JUpjohn^ K^C.^ alld 
Mr, Pollock for the Appellants. 

Mr. Haldane^ K. (7., and Mr, Rawlait for the 
Respondent. 

C. W. A. Appeal allotted. 

COURT OF APPEAL.— -Ind, Coope and Co. v, 
Hamblin. Before Lord Alvbrbton, Lords Justices 
Rigby and Williams. 7tb December 1900, 

Vmior and purchaser — Restrictive covenant — 
Meaning of ** adjoining ” Plaintiff e property. 

By conveyance bearing dale 24th June 1897 
Plaiuiiffs sold land in Worcestershire to Defendant. 


The purchaser covenanted that he would not, ** lo 
the erection of buildings adjoiniiif the heredita* 
ments of the vendors,” construct any windows oiMr* 
looking such premises At the r.^ar of Plaintiff’ hotel 
the Plaintiffs had ground which they used as a 
bowling green and which aijoined the property 
sold to the D'^fendant, and the object with which 
such oonvenant was inserted in the conveyance was 
to protect the privacy of the bowling green and of 
the hotel premises. The Defendant built a number 
of workman’s cottages on the lands, the subject-matter 
of the sale to him, the backs whereof were some 
20 feet from the fence which separated the properties 
of the two litigants. ^V’indows were made which over- 
looked the bowling green. 

Mr Justice Buckley had held that there had been 
a Breach of the oovenafit by Defendant and although 
rqfusipg to Plaintiff'i the injunction they sought 
directed *an enquiry as to damages. the Dafend- 
»nt’s appeal the Court as above oonstituted held that 
„the new erections did not “adjoin” Plaintiffs’ pro- 
perty within the meaning of the covenant. The 
word did not mean “near” bub its ordinary Inter- 
pretation must prevail. 

Mr, Q, (7., and Mr. Clayton In support 

of the Appeal. 

Mr Anthuryt Q. C7., and Mr, S teto %rt Smith for 
the Respondents. 

0. W. A. • Appeal allowed. 


COURT OF APPEAL.— Chessum and Co. v. 
Gordon. Before the Master of the Rolls, Lords 
Justices Collins and Komeb. 11th February 1901 
Taxation costs — Acrijental omission — Jurisdic^ 

tion to amend — Order XXV II Rule XL 
*In an aoiion between the parties Plaintiff had 
secpred judgment for an amount to be ascertained 
by a special referee. Plaintiff was to have costs. 
Plaintiffs paid the referee’e fees £160 and judgment 
was entered for Plaintiff for £3,863 with coats to be 
taxed. The £160 were paid to the referee by cheque 
drawn by Plaintiff himself, so that such payment 
was not entered in Plaint iff’s solicitor’s ledger, and 
in drawing np a bfll I<he taxation of costa, such 
amount was Inadvertently omitted from It. Plaintiffs 
costs were taxed and certified by the taxing master 
and paid by Defendant. A month or two after such 
settlement, the omission was discovered ; and on De- 
fendant revising to pay tljat sura, application was 
made at Chambers, and Mr. Justice Deymadean 
order that the referee’s fees be brought before the 
taxing master for taxation, and that his certificate 
be amended, if necessary.^ on the ground of the 
omission^by rnistal^e, 

Ou this appeal by Defendant from such decision, 
the Court of Appeal held that the taxing master’s 
certificate was not conclusive, the Judge had juris- 
diction to make Jhe order for the purpose of recti- 
fying a mere^oDdssioD, They referred to the above 
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order and decided tbafc the learned Judge’s order was 
correct. 

Mr, B, Hill for the Appellant. 

Mr, AeUand for the Respondent. 

C. W. A. Appe'il ditmitsed with costs, 

QUEEN’S BENCH DIVISIOM.— Greswoloe Wil* 
LIAMS V, Barnsbt. Before Mr. Jubtiob Wills. 3rd 
December 1900. 

Warranty in particulars of property to be soH by 
auction — Freliminafy contract superseded by convey- 
ance. 

Plaintiff bought at the auction mart an estate for 
£30.000 in July 1898. 

The particulars of sale stated " sanitary arrange- 
ments throughout in first class order thoroughly over- 
hauled in 1894. Not the slightest outlay bSing 
needed before occupation. Everything was as perfedt 
as possible.’’ 

After the purchase on such announcemeDt. a con- 
▼eyance followed In December 1898. * 

Later on Plaintiff found that the drainage was 
very defective. That all that bad been done in 1894 
was an expenditure of £63 to render drainage fit 
for the occupation of the bouse for a 12 months 
let. Plaintiff bad to spend a largo sum of money in 
thoroughly overhauling and putting sfjund new 
drainage and he now sued to be recouped a portion 
of the outlay. The claim was based on the war- 
ranty contained in the particulars of sale. 

The learned Judge, after considering a number of 
authorities o*ted before him and following LeggoH 
V, Sarutt {]i) 0>. D, 306, see pages 309-10) held 
that the preliminary coptract was superseded by 
the conveyance. The latter contained no warranty. 
The particulars of sale (which was of a preliminary 
character) therefore could not now be relied on so as 
to form the basis of this action. If It was meant 
that the warranty was to survive, it could have been 
inserted in the conveyance. The action must there- 
fore fail. 

Mr, Danckweriz, Q. C., and Mr, Chiity for the 
Plaintiff. 

Sir Edward Clarkf Q. C.,'anll Mr. Tindal Atkin- 
son for the Defendant, 

C. W, A. Action dismissed, 

QUEEN’S BENCH DIVISION.-Macan v. M/can. 
Before Mb. Justice Bigham. 8th December 1900. 

Husband ( nd uife-^ Separation deed — Arfears due — 
Cohnhilaiion — AcfOtd and satisfaction, 

Rowell v. R(»well (1900, 1 Q. B. 9) ^distinguished. 

The husband and wife had separated ; thU deed of 
13th May 1898 given by husband had provided for* 
payment in advance of 7/i. 6(/. a' week during their 
yoUit lives as long as the wife remained chaste, 
Some payments were regularly made but from lOfch 
February 1900 to lObh August 1900 for 26 weeks it 
fell Into arrears. Subsequent to the last-mentioned 
date cohabltallou was resumed. 


The question was whether the resumption of co- 
habitation discharged the Defendant, the husband 
from bis liability to pay the arrears of 26 weeks for 
which the claim was made. The learned Judge held 
that it did not, the money having become due before 
the cohabitation that made the difference between 
this case and Eowell v. Howell where the money bad 
fallen due subsequent to the resumed cohabitation. 
Mr. Slept on Lynch for the Plaintiff, 

Mr. Ellis Hill for the Defendant. 

C, W. A. Judgment for Bl^intijf, 

e ' 

st Cam. 

(The important ones to be fully reported hereafter.) 

CALCUTTA COURT. 

[CIVIL APPELLAli JURISDICTION.] 

Appeal from Order 
No. 147 OP 1900. 

\ Baij Nath Lohsa, Judgment- 
JIiLL, J. debtor, Appellanr, 

Brett, J, * . v. 

1901, ' Binoybndara Nath Pa lit, deerre- 

20, May. holder, and Shoshi Mohun Deb, 

Auction-purohaser, Respondent, 

Civil Frocedwe Code (Ac< XIV of 1882)^ secs. 27$^ 
298^311 — Mcrtgaf^e deciee^ whether immoveable pro- 
peiti — Sale^ setting aside of. 

This appeal arose out of an application made 
by the Appellant under sec. 311, C. P, C., to 
the Court below to set aside a sale held in execution 
of a decree ; the subject-matter of the sale was a 
decree held by the judgment-debtor upon a mortgage 
of certain immoveable property. The principal 
question was , w,|ietber the decree was moveable or 
immoveable property as entitling the purchaser, at 
all events, to acclaim to bring immoveable pro- 
.perty to sale, and whether' sec. 311, C.‘ P. C., 
applied to such a case. The other contention of 
law on be, half of the Appellant was that the mode 
o! attachment adopted by the lower Court was not in 
accordance with the provisions of sec. 273, C. P. C. 

Ueld—^\\9X having regard to the definition of 
“ ipn moveable property,” as given In the General 
QlauHes Act, a decree upon a mortgage Is incapable of 
being described or regarded as immoveable property 
and that the application under sec. 311, C. P. C., was 
incoenpetent, that section being confined in its opera- 
tion to sales of immoveable property. Govs Mahomed 
V. Ehewas Ali Khan (I. L. R. 23 Cal. 450) relied upon. 

That a decree upon a mortgage is not a moneys 
decree within the provisions of sec. 273, C. P. 0. 
Surji Prasad Misser v. E. B, Macnaghten (4 C. W. 
N. xxxv) followed. 

Bahu Jogendra Nath Chatter jee for the Appellant. 
Babus Tara Kisore Chowdry and Jadu Nath Kanfi-^ 
lal for the Respondent, 

S. C. S. Appeal dismissed . 
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Ereiy one in the mofussii knows in what petfunctory 
manner suits of a Small Cause Court nature are 
disposed of, simply because there is no appeal from 
them. Our views with regard to tlie inatfer find 
support from the recent review of niitl Euro- 

pean (/viniiuel Law ”hy Sjr Juhn S - Hr reason- 
ingN are uenernl and are aj/j‘lir;iM, « c .1 eases as 
Weil, Sir John Scott maintaum there should 

always be an appeal to a higher conn on a question 
of law. But as regards findings of facts the view of 
the lower court may be regarded final provided a 
judge of first instance be an able lawyer and is well- 
paid. 

The one-judge system requirps, in niy opinion, some kind 
of appeal on points of law in order to maintain the consistency 
of jurisprudence. In Egypt and iy India an appeal eveu on 
the facts in criminal cases is allowe<l where tlie jury eystcui 
does not obtain. I3ut I Imve a slroiig opinion that tl^ 
if he is a capable man who sees the witnesses, especially if h<‘ 
is aided by assessors, is much more to he trusted on fjny 
decision of fact than a Court of Appeal, however ably con- 
stituted, who only re?d the record of the proceedings. Ques- 
tions of law should be submitted to a higher court as a matter 
of course. Questions of fact, 1 think, on the whole are better 
left to the court of first instance. But it is of capital iinpor- < 
tance that the judge of first instance should be an able lawyer 
and very well paid ; and, if that is the case, 1 would prefer 
his opinion to that of any other court whicli has not seen 
and heard the witnesses and observed their demeanour. Yet 
in my dealings with various nations 1 have found that*^o.«t 
people are very much inclined in favopr of a general appeal 
even in cnminal cases. 1 speak with great subm^sion, be* 
cause most people wonld take the other view, but I tliinlf 
there should bo no appeal whatever in ciiininul cases on 
questions of fact, and that the appeal should be strictly 
limited to points of law, I would make that ajipeal as speedy 
as possible, and I would present it to the strongest court that 
could be constituted. 

RENT AND REVENUE CASES, 1900. ^ . 

(4 C. W. N. and 1. L. R. 27 Cal.) ^ 

The Bengal Tenan^jt Act. 

The Bengal Tenancy Act applies to lands situated 
• A r r +i outside the limits of the Town 
AotWds out^de of Calcutta, but within its muni- 
the Town of Calcutta cipal boundaries, as defined by 
Wut within its muni- Bengal Act II of 1888, Maclean, 
cipal boundaries. C. i.,m Biraj Mohini Oopes- 
war, says The term ‘Town of Calcutta’ is one 
well recognised ? and at; the time of the passing of 
the Bengal Tenancy Act, its boundaries wore well 
known and well defined, and that expression, as used 
in the Tenancy Act, can, in my opinion, only relate 
to the Town as it existed at the time of the passing 
of the Act.” Btraj Mohini Dam v. Oopemar Mullid' 
(27 Cal. 202, Maclean, C. J., and Bauer jee, J.). 

It has been now settled by a, Full Bqiich that ‘a 

Definitiou of rout. T?"®® 

recovery of arrears of rent as- 
signed after they fell due is a suit for recov/^ry of 
rent and is excepted from the* cognisance of the 
Causes. (Maclean, C. J., Maepher- 
fion^ Hill, and Stevens, JJ., — Banerjep, J., dissenting) 


[VOL. V. 

Srhh Ghundtr Bou v. Nachim Kazi (4 0. W. N. 357 : 
s. 0 . 27 Cal. 827) following and approving Sheikh 
Manmr v. Loke Nath Roy (4 C.' W. N. 10) which was 
a case under* Act VIII of 18G9, B. C, (Maepherson 
and Wilkins, JJ.), 

The Full Bench only decided as to whether the 
Suit for v™. by woukl lie in the Small 

an RRsigupe- Limita* Causes G(>uit oi in the oidinary 
lion- •Definition of_ Civil Court. The question 
rent. whether a decree in such a suit 

would be considered a rent decree for all purposes 
is still* open. The question whether the special 

limitatioif prescribed in the third schedule to*the 
Bengal Tenancy Act would apply to a suit for 
rent by an assignee came up for decision before 
•Rampini and Wilkins, JJ., in the case of Mahendra 
Nath Kalamoree v. Kailash Chandra Dorp a (4 C. W. 
*N. G0r>) and the question was answered in the 
negative, and it was held that a suit for rent by 
an assignee is not a suit by a landlord and such a 
suit is not a suit between a landlord and a tenant 
and therefore the Limitation Act XV of 1877 
applied. The decision would seem to conflict with 
the principle •of the Full Bench case, Svish v, 
Nachim. There Maclean, C. J., puts the matter very 
clearly in the following terms: “The money was 
due as rent at the time of assignment, and the 
assignment did not deprive it of that character, so far 

at all events as the tenant was concerned . . . 

A departure ffom tliis principle may lead to anoma- 
lous results. For instance, a suit for rent on a ^ re- 
gistered kahidiyat is governed by 3 years’ limitation, 
but if the landlord assigns his rent, the assignee 
would, according to the above decision, get the longer 
period of 6 years under the Limitation Act,' the 
agreement being registered. 

. The definition of “tenure holder” seems to be 
Definition of defective. It does not say 
tenure holder. . whether the persons in im- 

mediate occupation of the 'lands comprised in a 
tenure may be agricultural tenants.’* .But it has 
been held in the case of JJmfao Bihi v. Syed 
Mahomed Bajan (4 C. W. N. 76 : s. c. 27 Cal. 205, 
per Banerjee, J.) that a tenure holder within the 
meaninj' of the Act is a person who holds land which 
ic used for agricultural or horticultural purposes. 
rSec. 7 of the Act was referred to. 

A purcliaser ol a tenure is not personally liable 
Furcliwr of a to- for its rent which fell due before 
nure, liability for the date of purchase, although 
rent. the tenure may be liable for such 

rent. Joyemafa Dam v. Girindra Nath Mukerjee 
(4 C. W. N. 590, Banerjee and Stevens, JJ.). 

Sec. 16 of the Bengal Tenancy Act is a penal pro- 
SuccesMon to a per- vision and it has been held in 
manent tenure. Sheriff v. Jogemaya Dam (27 Cal. 
535, by Banerjee and Stevens, JJ.) that it should 
be strictly construed. It was also held that in a ease 
where the Plaintiffs brought a suit as reversionary 
heirs to their father’s estate after their mother’s 
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death, the suit was maintainable so far as it related 
to the claim during their mother’s lifetime, although 
their mother had not^ complied with the provisions 
of sec. 15 of the Act 

Sec. 18 of the Bengal Tenancy Act does not make 
all the incidents of a permanent 
roriiiaucnt tcuuro tenure applicable to a raiyati 
holding at fixed rates, but makes 
only the provisions with respect 
to transfer and suoce^ion applicable. Nilmani v. 
Mathura (4 C. W. N, clix). 

Sec. 23 ’ does not apply to a non-transforable 
Occupancy liolding, occupancy holding and it has 
Hevoraiice of occu- been rightly held that in the 
pancy right. of a noii-transferuble occu- 

pancy holding, the holding cannot be sold withouti 
the right of occupancy so as to give the transferree 
a right to retain possession of it. Girish Chandra* 
Chaudhury v. Kedar Chandra Roy (4 C. W. N. 
5G9 : s. c. 27 Cal. 473). . 

Sec. 26 declares the right of an occupancy raiyat 
Occupancy holding, heritable, so when a rent-suit 
heritability. , jg brought by a landlord against 
some of the several heirs, ignoring the otiiers, the 
decree cannot be’tjousidered as a rout decree and the 
sale* in execution of such a decree cannot affect the 
interest of those who are not parties to the decree. 
Annoda Kmmr Faskar v. Ifari Das Haidar (4 C. 
W. N. COS s. c. 27 Cal. 545). 

Sec. 45; cl. 9 says : “ In determijiing what rent 
,, , , , is fair and equitable, the Court 

'r° "5"? “■ x 

raiyat-fair and generally paid by raiyats for 
o(iuitHhle rent, what land of a similar description and 
is au^l how to deter- >vith like advantages in the same 
■ village.” it has been held that 
this clause is not exhaustive and that other evidence 
may bo taken : llosain AH *Khan v* *llati Charan 
Show (4 C. W. N. 321 : s. c. 27 Cal. 376, Rampini 
and Wilkins, JJ.), Their Lordships, however, left , 
it open as to what would amount to fair and equit- 
able rent, *nor did they give any definite direction 
as to how it is to be determined. It would not be 
desirable to put hard and fast limitations in this 
connection. , • 

A tenant cannot get the presumption as to the fixijy 
Presumption as to unless the rent is showi^ 

tixity of rent and al- to have been paid at thtf same 
teratiou of rent for rate from the time of the Per- 
alteratiou of area. manent Settlement. Permanent 
Settlement is defined in sec. 3, cl. 12, as being the 
Permanent Settlement of Bengal, Be^ar and Orissa, 
made in the year 1793. But in the case of Tamasa 
Bibi V. Ashutosh Dhur (4 C. W. N. 513) it was held 
by Maclean, C. J., and Banerjee, J., that when a 
question arises as to whether a tenant is entitled 
to the presumption, the fact that the estate within 
which the tenure is held was permanently settled 
subsequent to 1793 did not make any difference. 
One of several tenants sued separately is not com< 


petent to claim reduction under sec. 52, but his 
remedy lies in bringing a suit against all the land* 
lords and the other tenants : Bhoopendra Farain Dutt 
V. Raman Krishna Dutt (4 C. W. N, 107 ; 8. c. 27 
Cal. 417). Sec. 52 is not also applicable to a case 
of encroachment to the original holding ; Khondakav 
Abdul Hamid v. Mohini Kant Shaha (4 C. W, N. 
508, Banerjee and Stevens, JJ.). The presumption as 
provided in sec. 50, sub-sec. (i) can be made only 
in a suit or proceeding under the Bengal Tenancy 
Act and the section does not apply to a suit lor 
damages under the Small Cause Court Act. Filmani 
V. Mathura Faih (4 C..W. N. clix). 

Sec. 60 of the Act debars a tenant from pleading 
Right to rent by that rent 18 due to a third person 
registered proprie- when the Suit is brought by a 
• registered proprietor, but the 

case of J^nrga Das Ilaxra v. Samosk Akon (4 C. W* 
N. 606, Norris and (Jordon, JJ., 10th July 1895) 
shows that there may bo circumstances to take a 
oaso out of this rule. Their Lordships decided in 
this case that sec. 60 did not estop the Defendant 
from pleading that rent was due to a third person 
where the Defendant in good faith and under the 
reasonable belief that the land held by him was 
included in the estate of a third person attorned 
to ]^im some four years prior to the suit brought 
foi^reiit by the registered proprietor.” The reason 
for thi^ decision seems to be that the lower Court 
*found that Plaintiff was out of possession inas* 
much as the Defendant attorned to a third person, 
and their Lordships accepted that view. It may 
be questioned how far this is in accordance with 
sec. 60 and whether attorning by a tenant to a third 
person would amount to dispossession of the land- 
lord. 

• In .the case of Fakir Lai Goswami v. IF. (7. 
]‘la,ce of paymout J^onnerjee (4 C. W. N. 324, Hill 

whon not fixed ton- and Rampini, JJ.) it was held 
ant’rt liability for in- that a tenant’s liability to pay 
tere.sb on ancai s. remains in the absence 

any controlling agreement and notwithstanding the 
fact that the landlord may not have any village 
office and may not hav» appointed a convenient place 
for payment under sec. 54, sub-sec. (^), and that 
the tenant should take the rent to his landlord and 
failing, the arrears so falling due will carry interest 
under sec. 67. This seems bard, especially as the 
law does not permit of any deposit being made 
under such circumstances. This mittter seems to 
require reconsideration either on the Bench or by 
the Legislature. 

Where ct raiyat surrenders his holding, the land- 

* • Ibrd is entitled to re-enter by 

Surrender, by a unfhjMwyat, it h. 

' is not protected by sec. 85 or 

sec. 86, cl. (b). In such a case no notice to quit is 
necessary. Filkant Chaki v. Ghatoo Shakk (4 C« W. 
N. 667, Maepherson and Stevens, JJ.), 

The case of Samujan Roy v. Jli!unthi Mahton 
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:(4 0; W. N, 493| B&tnfMDi and Wilkiaa, JJ.) approves 
^ earlier oases : Ld Mamud v. ArimlM {1 0. W. 

V. Siimuari (3 C. W. N. 48), aad 
holds the provisions of sec. 87 are not 
ej^QStive. 

{To be continued,) 


OHANSEEY DIVISION. — Warrbn v. Warrbn. 
Brfor^ Mb* Farwbll. 11th January 1901. 

injuketibn hy married woman agaimi her husbomd — 
not to molest 

%vwjt 4i Hurt (1897, 2 Q. B. m) followed. 

; TiiQ l^^ndant (a butcher) the husband had cpve-. 
^aiitecl in a separation doei not to molest his*wife, 
?iot to, enter any premises whether of bysitiesstor 
residential where his wife was, or interfere with her 
flfjustomers. For so doing the wife sought for ahd 
obtained an injunction against him. The facts stated 
disclosed that there had been frequent Police pro- 
ceedings between the parties. 

The Plaintiff, the wife, was on this motion repre- 
sented by Mr. W. L. Richards. 

C. W. A. Injunction granted, 

' e 

CHANCERY DIVlSION.-MjrjspRATT Williams 
V, Howjb. Before Mr. Justice Cozens HAiiDYr 17th, 
January 1901. 

Mamage settlement — Husband's domicile — Lex loci 
contractu. 

A Miss Kerr of Glasgow married in December 
1857 in Scotland a Mi.\ Robert Bullen, and the 
question raised in these proceedings was what law 
governed the an<cmuptial settlement made by Mr. 
Robert Bullen who was a Scotchman, but was 
domiciled at Mauritius where he was a merchant 
and owned property there. 

An antenuptial settlement was made by the 
4ady in Scotch form in 1857 at Edinburgh. The 
lawyer who then acted for her in his affidavit 
disclosed that the husband’s settlement (of property 
in Mauritius and 2 several policies on his life in 
the Standard Assurance Company) was made in 
London by a London barrister in the English form, 
because that barrister had special knowledge of the 
law of Mauritius. In both the wife’s and husband’s 
settlement it was stated in terms that the application 
of the law of Mauritius in so far as it was at 
variance with the Scotch contract w'oujd be excluded. 
Miss Kerr’s settlement also recited the . settlement 
made by the husband. 

The question was which law governed the husband’s 
settlement which was also executed in Scotland. 
The learned Judge in his judgment states that there 
was nothing on the fact of the husband’s deed to 
denote by what law it should be governed. The 
general rule that a marriage settlement is governed 


by the law of the husband’s domicile was not aj^li- 
cable, that law being in express terms excluded ; that 
being so the Ux lod contmc^ti must govern this 
matter which was in Scotland. It was only for the 
purpose of convenience and with a view .to registra- 
tion in Mauritius that the settlement made by the 
husband was not comprised in the Scotch contract. 
The English form of the husband’s settlement was 
explained by the affidavit and the deed was not 
executed in En^and and contained no English 
property. 

i/tfW*--That the Scotch law governed the construc- 
tion of the Bullen settlement. 

Mr. Mechlern^ Q, (7., and Mr. Rolt^ Mr, W. H, 
Cozens Hardy and others appeared for the various 
iparties interested. 

C. W, A. 


of 

(The Important ones to bo full; reported hereafter.) 

PRIVY COUNCIL.™Appeal from the Punjab. 
Ahmad Y^r Khan and others v. The Secretary op 
State for India and another, l^b May 1901. 

Lord Macnaghtbn delivered their Lordships’ re- 
served judgment which concludes as follows : — In the 
result the Appellants were entitled to a declaration 
that subject and without prejudice to the privilege 
conferred upon the Government by cl. 8 of the 
sanad of 20th* March 1886, they are entitled to a 
proprietary right in three- fourths share of the Haji- 
wah Canal. In other respects the suit failed. Their 
Lordships were of opinion that there ought to be 
no costs of the first hearing, but that the Secretary of 
State ought to pay the costs of the appeal to the 
Chief Court of the Punjab and the costs of this 
appeal, and > their Lordships would advise His 
Majesty accordingly.” 

Mr, MaynSy Mr, C, IF. Arathaony Mr. Degmyther 
and Mr. A. K. Khan for the Appellants. 

Mr, Cohen^ K, (7., and Mr, Branson for the 
Respondents. 

C. W. A. Appeal allowed with costs. 


PRIVY COUNCIL. 


[Appeal from Bengal,] 


Lord Macnaghten. 
Lord Davey. 

Lord Lindlby. 

Sir R. Couch. 

Sir. Ford North. 
1901. 


Musst. Mandil Koer 
and Musst. Kibhmish Kobr 

V, 

Paul Ohand and another. 


11, May. 

Appeal to His Majesty in Gourml^Dtposit of 
seevsity — Death of Appellant — Applkation by 
spondenis to he declared entitled to the security. 

This was a petition of the Respondents Phul Ohand 
and another to His Majesty in Council. Hml ChiiBd 
and the other Besprent were the revernonary heirs 
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of *0116 Kniit 066 who had diod without leaying ia^ue 
in 1883. They had institute a suit against his 
widow, the Apj^lant Mandil Koer, and her adopted 
son in the Bankipore Sub-Judge’s Court praying for a 
declaration that the alleged adoption never took place. 

Pending the suit the adopted son died, and his 
widow, the abovenamed Kishmish Koer, was sul^ti* 
tuted as Defendant and continues as party to the suit. 

Both the said Sub-Judge and a Division Bench 
of the Calcutta High Court decided against the adop- 
tion, and the reversioners, the Petitioners, were suo- 
oeslful id both Courts in the suit. * 

Thereupon both Mandil Koer and Kishmish Koer 
obtained leave from the said High Court to appeal 
to Her Majesty in Council, and the appeal was 
finally admitted on 1st June 1898, by an order 
which stated that the Appellants had lodged the 
proper security and the record was in due coursd 
transmitted to the Registrar of the Privy Council. 

Musst. Mandil Koer died on the 29th May 1900, 
and no steps had been taken to substitute any 
person as her representative on the record. 

On the 30th November 1900 Petitioners pre- 
sented a petition to the said Court in which 
they stated that the security in deposit for the appeal 
was exclusively the money of Musst, Mandil Koer 
and as such now belonged to the Respondents in this 
Privy Council appeal, they being not only the heirs 
to Kant Das but to the deceased Appellant Musst. 
Mfindil Koer. • 

Affidavits were put in in support of such alle- 
gation, and a counter-affidavit of the father of the 
Kishmish Koer was put in stating that the money 
deposited was his (her father, Lai Babu’s) money. 

The High Court on the petition coming on for 
hearing stated that they coUld not interfere in the 
matter, and the application must Ije, made to the 
Privy Council. 

The petition prayed that the matter may be re- 
ferred to the High Coifrt to enquire and report whose , 
money it was that was deposited, or for their Lord- 
ships to declare the deposit made in the appeal 
belonged to Petitioners. 

Mr. Mayne in support of the application. 

Mr, C, W, Arathoon opposing. • • 

Their Lordships I'efused the application and ordered 
Petitioners to pay the costs of it. » 

C. W. A. Appkeation refused. 


of Na*ttore for special leave to appeal to His Hsjeaty 
in Council in suit No. 14 of 1883, which he had 
instituted against the Respondents in the Mymeo^ 
singh Sub-Judge’s Court. 

The suit was for the establishment of title and 
recovery of possession of certain lands included in 
and appertaining to a Mouzah Oabsara. 

The Sub-J udge had decreed the suit. 

The Defendants-Respoudents thereupon had ap- 
pealed to the District Judge, but subsequently on 
the Respondents’ application the appeal was trans- 
ferred for determination to the High Court by an 
order of that Court. • 

On that appeal being beard, the High Court agreed 
with the Sub-J udge on the merits, but decided that 
. the suit was barred by.limitation and dismissed it. 

That on the same day and in the same Sub-Judge’s 
Court* the Petitioner had instituted another suit 
apinst the Respondent Rani Hemanta Kumari alone 
for possession of another parcel of land in the same 
4kIouzah Gabsara, a much larger plot of land. The 
claim to both plots were based on one and the same 
title. 

This suit was valued at Rs. 11,250, while the 
other was valued at Rs. 3,700. 

That both suits were tried together with the same 
result, the Sub-J udge decreeing the suits and the 
Htgh Court deciding against the Petitioner. 

Thereupon the Petitioner made separate applioa- 
*tions praying for leave to appeal to His Majesty in 
Council in both suits. 

The High Court granted leave to appeal in the 
suit valued at Rs. 11,250, but refused it in the suit 
valued at Rs. 3,700. • 

Petitioner now prayed that leave to appeal should 
be •granted in the smaller suit as well, so that (Hua- 
* plete justice might be done in the causes which were 
hearR together and wherein the lands claimed were 
in the same village. 

Sir W, II, Rattigan^ K, C., and Mr, C, W* Ara^ 
thoon in support of the petition. 

Leave to appeal war granted, 

C. W. A. 

[PRIVY OOUNOIL.] 

[Appeal from the Allahabad High Court.] 
Lord Hobhousb. 


PRIVY OOVNOIL. 

[Appeal from Bengal.] 

Lord Macnaghten.' 

Lord Davey. Maharaja Jagadindra Nath 

Lord Lindlby. Bahadoor, Appellant, 

Sir R. Couch. v. 

Sir Ford North. Rani Hemanta Kumari 
1901. and others, Respondents. 

11, May. 

Special leave to appeal 

This was a petition of the abovenamed Maharaja 


Lord Macnaghtbn. 
Lord Robertson. 
Sir R. Couch., 

Sir Ford I^orth. 
1901. 

* Heard, 30, April. 
Judgment, 16, May. 


Munshi Shankar Sarup k on., 

V, 

Lala Phul Chand. 


Mm'igage — Prioritiee, 

Tbfs was an appeal from a decision of the Alla- 
habad High Court which reversed the dumskm of the 
Sub-Judge of Meerut. The suit mM brought by 
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the Appellants to establish their priority over the 
Respondent in respect of a debt due under a deed 
of hypothecation, dated 4th May 1883. 

The facts arc Ghulam Cans Khan died leaving 
a large quantity of land of which 12 biswas were 
inherited by his daughters and 8 biswas by his son, 
Ismail Khan. 

On 20th January 1882 the daughters sold to Ap- 
pellants their said interest in Mouzahs Chachora, 
Aminabad and Chauki which are now in dispute. 
Other mouzahs were also sold, but no further reference 
need be made to them. On 24th January 1883 
Ismail Khan filed a suit (1 of *1883) against the Ap- 
pellants and their vendors to enforce his right of pre- 
emption in respect of the whole property sold. 

On the 4th May Ismail Khaji made an arrangement . 
with the Appellants whereby he re-purchased from 
them for Rs. 15,500 the villages sold by the daiifeht^'s 
and hypothecated the 12 biswas share in each of 
them as security for payment of the sum with *9 
per cent, interest. • 

On 5th May a consent decree was passed in said 
suit (1 of 1883) which embodied such arrangement. 

On 3rd November Ismail Khan executed a further 
document in favour of the Appellants and of one 
Sakla Mai in which after reciting that Rs. 16,197 
were due under said bond of 4th May 1883#aiid 
further advances made, that Rs., 20,000 were (fue 
in all, ho granted a 2nd hypothecation on tjio said 
three daughters’ interest and gave a new hypothe- * 
cation on his own 8 biswas. 

The Appellants’ case was that by this transaction 
all priorities created by the bond of 4th May 1883 
were preserved. ^ 

The Respondents’ case was that that bond was ex- 
tinct and it was abandoned. • 

On 10th February 1885 Appellants obtained a 
decree No. 219 enforcing their lien against half the 
property mortgaged in the said bond of 3rd Nov- 
ember 1883, and on 20th June 1885 their father, 
Luchman Sarup, who on ir)th April 1885 had 
purchased the interest of Sakla Mai in the bond of 
the 3rd November, obtained a similar decree No. 106 
in the same Court. ’ ' 

On 30th June 1883 Ismail Khan executed a bond 
in favour of the Respondent Phul Chand for Rs. 7,000 
and as security, inter alia^ hypothecated the said 
3 villages Chachora, Aminabajd and Chauki. Phul 
Chand sued Ismail Khan on that bond, and on 6th 
March 1884 obtained a decree against him declaring 
his lien over those villages. In execution of that 
decree and of decrees 219 and 106 a‘nd others the 
3 villages were sold and also other villages, all on 
20th October 1887. ^ ‘ 

As to the distribution of the sale-proceeds, the 
Sub Judge, on 7th February 1888, ordered certain 
amounts realized by the sale of each of those villages 
should be paid to the Respondent., 

That order, Appellants contended} was wrong by 
their plaint in the present suit. 


They urged that the monies paid to Phul Chaind 
in respect of his mortgage of 30th June 1883 ought 
to have been paid to them under their hypothecation 
of the 4th May 1883 which bad priority. They 
prayed for a decree directing the Respondent to 
repay to them the sums he had so received with 
interest. 

The Sub-J iidgc dismissed the suit as time-barred 
under Art. 1 3, Limitation Act, relying on the case 
of Gauri Prosad Kundu (1. L. R. 13 Cal. 159). 

On appeal the High Court reversed that order and 
remanded the cause for trial on its merits. 

On the merits the Sub-Judge was of opinion that 
the bond of 4th May 1883 was renovated” by the 
bond of 3rd November 1883, and the prior charge 
was expressly kept subsisting ; Phul Chand’s bond was 
of a later date and created only a puisne incum- 
toncc. He decreed the suit. 

The High .Court on Defendant-Respondent’s appeal 
decided as follows : — 

“ The present suit is for the recovery of the assets 
which were paid over to Phul Chand on the ground 
.that, although the decree of the Respondent was 
based on a bond.siibsequeut in point of time to that 
upon which the Appellants’ decree was based, the 
incumbrance of the subsequent bond was in reality 
an incumbrance created by a bond of May 1883, 
and therefore prior, in point of time, to the incum- 
brance in favour of the Appellants and the decree 
which ft>llowcdefroiJi that iucumbrance. There can 
be no doubt whatever, indeed it is admitted, that the 
Court, which executed the decrees and paid over the 
assets to Phul Chand, had no jurisdiction to act 
otherwise than it did ; but we go further. We have 
not in the case before us any evidence which estab- 
lished the alleged connection between the bond of 
November 188^ and the bond of May 1883. We 
were asked to hold that’ two of the villages, Amina- 
bad and Chauki, liad been sold in execution of the 
, decree held by the Respondent.*' This we cannot do 
and for this reason that Phul Chand under the decree 
which he held was entitled to bring to sale and 
could have sold each and every scrap of the property 
hypothecated in his bond until enough had been 
realizVid t to satisfy the whole claim covered by his 
decree. No Court could direct that some of that 
^oroperty should only be sold in that decree, and that 
the refit or any poi’tion of it should be sold in satis- 
faction of any other decree. For these reasons we 
allew this appeal, set aside the decree of the Court 
below, and dismiss the Respondent’s suit with costs 
in rtll Courts.” , 

Mr. Mayne for Appellants contended that the 
Sub- Judge was right. The Ist bond was recited in 
the second and incorporated in it. The bond of 
November 1883 was supplementary to that of 4th 
May. 

Mr, Moyne read sec. 295, C. P. C., cl. (^), and said 
he was unable to understand the judgment of the 
High Court on this matter, 
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Lord HoBnousB.--They don’t go into the question 
whether the bond is standing of its own force. I see 
nothing to destroy it,. 

Mr. RosSf who was called on for the Respondent to 
explain on what ground it is said that the bond of 
4th May was destroyed, urged that it was destroyed 
by the litigation which followed. That litigation 
was based on the later bond and was evidence of 
abandonment of the former bond. He referred to 
sec. 85, Transfer of Property Act? 

Ho referred to Art. 13 of the Limitation Act, and 
argiled tKat the suit was barred by limitation : see 
1. L. R. 13 Cal 159 and 17 W. R. 237. • 

Mr, Mayne referred to and relied on the case 
of Vishnu Bhikaji (I. L. R. 15 Bom. 438 at 
p. 440). Sec. 295, C. P. 0., expressly permitted a auk; 
of this kind. It was not a suit to set aside an order 
of a Civil Court. It was a suit by one person whef 
has got too little agaitist another who has got too 
much to refund ; Art. 13 is not applicable. 

Lord Macnaghten.— W hich article do you say it 
falls under ? 

Mr. Mayne . — Article 62 or 120. 

He also referred to 8 I. A. 123^ noticed in the* 
decision in the 15th Bombay Series 

For setting aside a- sale there is sec. 211, C. P. C., 
a completely different section. 

Thai II Lordships’ reserved judgment was delivered 
to-day advising His Majesty to allow the appeal with 
■^osts. « • 

Mr. Mayne for the Appellants. 

Mr. Ross for the Respondent 

Appeal allowed with costs. 

C, W. A. 

CALCUTTA HIGH COURT. 

. • • t 

[ORDINARY ORIGINAL CIVIL JURISDICTIONJ 

' Suit Ko. 683 of 1900. 

Harington^ J. ] Neel Kamal Muker.tee and ors., 
1901. 

3, June. J Biprodas Mukerjke and another. 

Bond — Continuing guarantee — Introduction of part- 
ners— Indian Contract Act {IX of 1872\ sec. 200. 

In this case the Plaintiffs sued the Defendant^ 
upon a bond for the sum of Rs. 6^000 executed by 
the Defendants in favour of the Plaintiff, Neel 
Kamal Mukerjee, in December 1895. The btnd, 
after reciting that the said Biprodas Mukerjee is 
employed by the said Neel KamaJ Mukerjee^as a 
cash-keeper, stated, as the condition, that, “ if the 
said Biprodas Mukerjee shall and wdll at all times 
hereafter, so long as he, the said Biprodas Mukerjee, 
shall continue to be employed as such cash-keeper 
as aforesaid by the said Neel Kamal Mukerjee well 
and truly and faithfully discharge his duties of such* 
office, and shall and will and truly and faithfully 
perform all other business that he may from time 


to time be directed, enjoined or requested by the 
said Neel Kamal Mukerjee to do aua perform, wifely 
out refusing or neglecting to do the same and 
without consuming, wasting, embezzling, losing, mis< 
spending or unlawfully making away with any of 
the property, money, or effects whatsoever of the 
said Noel Kamal Mukerjee or of any person or 
persons whomsoever, for which he, the said Neel 
Kamal Mukerjee, his heirs, executors, representatives 
or administrators shall or may by law be in any wise 
answerable or responsible or which shall or may 
come into the hands of the said Biprodas Mukerjee 
as such cash-keeper as aforesaid and if the said 
Biprodas Mukerjee at all times shall and will duly and 
regularly account for and pay or make over to the 
^ said Neel Kamal Mukerjee or such person or persons 
as Ik may in that behalf appoint, all monies or 
otlier property which shall come to his hands either 
in the capacity of such cash-keeper as aforesaid or 
by any other means on account of the said Neel 
<Kamal Mukerjee, and if the said Rakhal Dass 
Mukerjee shall and will, from time to time and at 
all times hereafter, save, defend, keep harmless and 
indemnified the said Neel Kamal Mukerjee, his heirs, 
executors, representatives and administrators of, 
from, and against all claims, demands, actions, suits, 
troubles, costs, charges, damages and expenses, which 
sffiili or may at any time hereafter happen or he 
may sustain or be put to for, or by reason, or in 
* conseq nonce of any negligence, refusal of duty or 
of any act, permi.ssion wilful or otherwise, or omission 
or commission, mismanagement or otherwise howso- 
ever of the said Biprodas Mukerjee in the discharge 
of his duties as such cash-keeper as a foresaid, or 
if the said Biprodas Mukerjee and Rakhal Dass 
Mttkerjee or either of them, their or his heirs, 
executors, administrators and representatives shall 
and* will on demand pay to the said Neel Kamal 
Mukerjee, his heirs, etc., all such sums of money 
as he or they shall or may have to pay to any person 
or persons by reason of such negligence, omission, 
default or misconduct of the said Biprodas Mukerjee 
as aforesaid, then the above written bond or obliga- 
tion shall bo void and* of* no effect.” In 1896 the 
two other Plaintiffs Naranath Mukerjee and Golab 
Roy Poddar joined Neel Kamal Mukerjee as partners 
and the Defendant Biprodas Mukerji was employed 
as cash-keeper to the firm. All the three partners 
brought this suit against the Defendants upon the 
bond, alleging that the Defendant Biprodas Mukerjee 
defalcated the moneys of the firm to the extent of 
Rs. 19,000 between 1897 and 1900. 

Messrs, ^inha^ Zorah and A. C. Bannerjee for the 
Tlaintiffs. , 

Messrs. Mehta and K. Chaudhuri for the Defendants. 

Mr. Mehta raised a preliminary objection that 
there* was no cause of action inasmuch as the bond 
was executed, in* favour of Neel Kamal Mukerjee 
only and not of the firm which was constituted after* 
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ward% for tbe laithfnl dlfloharge the duties of ibo 
Ddfetidiiit.Bipiodas Mukerjee as casb-kesper to Neel 
Kaasiil Mukerjee and not as casihkeeper to tbe firm. 

Death or introduction of a partner clearly revoked 
tbe bond, see the oases of Ckn^pmanv, Btehington 
(3 Q, B, 703) ; Cm^hrUge Unimr%ity v, Baldwin 
(5 M. U W. 080) ; BUlaM v. Ehhmarth (13 R. R. 
760); MmUfi&rt v. Doyd (15 C. B. N. S. 203); 
and sec. 260 (rf tbe Contract Act was clearly to 
this efoct 

Mr. iS'iaAa for the Plaintiffs contended that the 
bond w«8 wide enough to include defalcations of 
the firm, that if the new partners of the firm could 
not sue Umy could be struck off, but the suit could 
not fail on tbe ground of misjoinder of parties, 
that clearly Neel Kamal Mukerjee could sue a8,he , 
was defrauded and that Biprodas Mukerjee oould 
' not be heard to say that he was not liable on^he bond 
for hie own frauds and misappropriations. Mr. Sinha 
further argued that sec. 260 of the Contract Act 
aj^lied to a guarantee given to a firm and«not tG» 
an individual, and in this case the guarantee was 
given to an individual. 

Hdd — That the Defendants’ contention must 
prevail by virtue of sec. 260 of tbe Contract Act, 
and that the suit will be dismissed with costs, but as 
there is a criminal suit against one of the Defendants 
for embeszlements the execution ^of the costs \^11 
be stayed. * , 

Metm, MitUr dc Sarhadhicary^ Attorneys for the ' 
Plaintiff^. 

Bahu K, K Gangooly^ Attorney for the De- 
fendants. 


[OIVIL APPELLATE JURISDICTION.] 


Appeal from Appellate Decree 
No. 1000 op 1889. 

p j Sheikh Karban Ali and another, 
GuftTj. Plaintiffs, Appellants, 


1901. 
22, May. 


Sheikh Jafar Ali and others, 
Defendants, Respondents. 


Bengal Tenancy ( VII f of 1885\ aecs. 105 ^ 106, 

107, 108 ^Dispute in regard to record'O/^rights 
between landlord and tenant — Distinction between secs. 
105 and lOO-— Summary disposal of dispute-— Hear- 
ing and decuion of disptUe under the jn^ocedure laid 
down in the Civil Procedure — Res judicata— 
Procedure Code {Act XIV of 1882), sec. IS. 

This was an appeal preferred on tbe 22ud May 
1895, against the decree of A. £. Stalej^ Esq, Special 
Judge of Mozufferpore, dated the 22nd February 
1891, reversing the decree of Babu Charii Chandra* 
Kumar, Assistant Settlement Offiier of Mozufferpore, 
dated the 4th November 1898. 

The facts of the case material to this report were 
follows ‘.—On the application of certain raiyat^ the 
SetUesMt Officer held that their rents should be 
Sikicred so B*. 13-6^^ instead of Bs. 29-4-6 as alleged 


by their landlord. It was not clear whether the 
order was made under eeo. 105 or 106, of the Bengal 
Tenancy Act, but the Revenue .Officer, in disposing 
of the case, did not adopt ** the procedure laid down 
in the Code of Civil Procedure for the trial of suits.’’ 

On appeal to tbe District Judge, he held on the 
authority of the case of Durga Kazi v. NMn 
Knshna Chowdhrain, (1. L. R. 24. Cal. 462), that the 
matter was res judicata, as there had previously been 
a dispute between ^he parties in the course of which, 
viz., on the 16th December 1896, the rent, had been 
found to*be as alleged by the landlords Rebponffents 
in the present appeal. 

It was not clear from the previous order itself 
whether it was passed in a case under sec. 105, or 
one under sec. 106 of the Act. The District Judge, 
however, described it as having been passed in a 
base under sec. 105, but on the authority of the 
case of Durgg Kazi v. Nohin Krishna Chowdhrain 
(1. L. R. 24 Cal. 462), seemed to think it 
must be regarded as having been passed in a case 
under sec. 106 ; and so, having the force of a decree, 
^must bar the present suit. 

The raiyats Appellants preferred this second appeal 
and contended that the matter was not res judicata 
as the previous decision of the Settlement Officer was 
passed in a case under sec. 105 of the Bengal Tenan- 
cy Act and was not passed between the same parties 
as the parties to the present suit. 

Held. — Tliatisec. 105 of the Bengal Tenancy Act 
means to lay down that during the pendency of the 
draft publication any person affected by an 
entry in the record may raise an “ objection ” with 
regard to it, which the Revenue Officer to “receive” 
and “consider”; and dispose of in a summary 
manner. 

That from jj-n, order disposing of such an objection 
there is no appeal (the Revenue Officer’s order not 
being a decision, within the meaning of sec. 108, 

, sub-sec. {2) and no second kppeal, and the order 
cannot have the effect of res judicata. 

That a “dispute ” under sec, 106 iff to he “heard ” 
and “ decided ” by the Revenue Officer under the 
procedure laid down in the Code of Civil Procedure 
for the 'trial of suits and is subject to appeal, and 
sepond appeal, and it will have* the effect of res 
j}idicata. 

Tharthe Renenue Officer in the present case not 
having adopted the “ procedure laid down in the 
Code of Civil Procedure for the trial of suits,” in 
disposing of the dispute his order must be taken to 
have* been mack) under sec. 105 of the Bengal 
Tenancy Act, and it cannot have the effect of res 
judicata. 

Durga Kazi v. Hohin Krishna Chowdhrain 
(I. L. R. 24. Cal. 462) explained and distinguished, 

Bahu Joy Copal Qhosha foT the Appellant. 
k*' Bahu Nalini Eanjan Chatterjee for the Respondent* 
Appeal allowed ; case rmomded. 

H. P* A 

'm 
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*Wb HAD GIVEN UP IN DESPAIR THE QUESTION OF 

reform and re-organization of the Original Side 
Offices. It is, therefore, encouraging to find tliat 
the Bengal Chamber of Commerce liayo taken up the 
subject in right earnest. N^) substantial good will 
be done except by a thorou'gh overhauling of the 
offices and 4<heir re-organization on tholmes we have* 
already suggested. As a preliminary step a Com- 
mittee of enquiry nijiy be appoin^d composed of 
nominees of both sections of the profession and ’ 
presided . over, we would suggest, by Mr. Justice 
Stanley. The Committee may be asked totlri!iw up 
a report and submit a scheme for the re-distribu- 
tion of work and the* re-organization of the offiqps on 
the Original Side. , • 


• . • 

The resolution op the Punjab Government on 
the jnanagement of the jails in the Punjab states ‘Ut 
appears to the Lieutenant-Governor unquestionable 
that if 30 stripes are laid on consecutively on »ne 
spot, as, is believed to be the caseVt present, the 
result must be disastrous. ’’ It is said that in 34 
cases prisoners had to be treated in hospitals for 
recovering from the effects of flogging. * We cannot 
imagine anything more cruel and barbarous than the 
shocking manner in which this punishment is in- 
flicted by expert warders in the prisons. It is too 
ghastljr a si^ht to be described here in realistic 


terms. But the fact that after the operation the 
victim has often to he carried to the hospital and treat- 
ed there till his wounds heal, is sufficiently suggestive. 
The sight of it or its effect is sure to convince any 
bu^* those who are born with brutal instincts tiuit 
* it is a barbarity that ought not* to be tolerated by 
iui.y civilised Government. It is^a fit problem for the 
psychologist to solve why tlio Legislature whilp 
not tolerating even the treatment of a horse in any 
^niilar u^anner for iieing cured of its vice, oppose 
vehemently any attempt to ])ut limitations on the 
absolute powers conferred by lawxin raw magistrates 
for* the maltroatmout of human beings, Very little 
faith is put now-a-days on the curative eifoct of 
the lash even ijOails. It has been discontinued 
in yio army ancTiiavy with excellent results. As 
to •its deterrent effect on boys, Lord Kimberley 
mentioned in the course of a debate in the House 
•of Lords that* “at the school where ho was, a bovj 
not unconnected with that assembly, though not a 
manbor of it, came.back 18. times." 


We sometimes hear it said in disparaobmbnt om 
our jurymen and judges tliat they are reluctant 
to 4iang men. On one occasion this sentiment 
* formed the subject of adverse comment in the Council 
Charhbers of the Government of India. But after 
all it does not seem to be a very reprehensible 
sentiment as will appear from the following editorial 
note in the columns of the Law Timen : -- 

The WntmUder GdzcHc lUPiilieua the euiious fact, for 
which 1 he writer of this paragraph cun vouch, that tlie late 
Hon. Krancirt Fil /.Hcraiil, Who •was for nearly twenty years 
a Baron of the Kxclie<jucr in Irelainl, never even ouce pro- 
nounced the (loath sentence, and that the present Lord Morrfe, 
who was on the Irish Judiinal Bench from 1867 till 1889, 
never hanged R criminal. In the* cases in which — and. they 
ivere few— he pronounced senWnce of death tlio prisoner W'as 
reprieved. An intense dislike to try capital cases is not at 
all uncommon The Right Hon. William .Saurin, who, early ' 
in the nineteenth, century, was for no fewer than fourteen 
years Attorney General for Ireland, refused the great office of 
Chief Justice of * Ireland, with a peerage (d tlie United 
Kingdom, on •the ground that hr. had a Jiofror. of trying a 
.capital case. It is belie*’ed, too, that a similar aversion 
accounted fog the resiii^ij^rion of the Attorney -Generalship 
•f England by Sir Win. Horne io consetiueiice of a disagree- 
ment with Lord Brougham aii'l his refusal of a puisne 
judgeship. 

It *]s also a«fact worth noticing that counsel 
who may be said to have grown old in the practice 
of criminal law seldom take calmly lo the respoaBibl- 
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lity of even defending prisoners in capital sentence 

The lesson recently given dy Mr. Justice 
Darling to an inattentive juryman would awaken in 
others the dreams of school-day discipline.. We have 
no exception to take to Mr. Justice Darling’s remedy 
except, perhaps, this that it seems somewhat invidious 
to confine it to jurymen alone. 

Mr. Justice Barling, in* the rival nursery gai(lonor,V 
this week, gave a sharp and not unneedod to juryn cn 
on the duty Vi’hich they owe alike to the Court and i(» litigants 
of attending to the evidence, by «iordering (wiili the atseut of 
counsel on both sides) an inattentive juryunui to withdraw fiom 
the box. The task of acting as^ji juryman is an irk-soine one, 
but the law imposes it, and it* must be prt)]ii‘rly disclmrged. 
A juror who fails to follow a casejbhat lie is engngod in trying 
to the utmost of his ubility displays a*lack of civic sjift’it to 
put the matter mildly — wliich is most reprehensible# AUthe 
same ^me a great d^al miglit be done to make the ])Ohitiou 
of jurymen more tolerable. They ought to be provided vyth 
better accommodation. England has much to learn in this 
respect, as the Jate Baron Huddleston so often pointed oift, 
from her Continental iieighhour.s, . 

•We are always- in sympathy with the bard Jate 
of a juryman, but still we have considerable doubt 
m to w’hether an improvement in the accommoda- 
tion of the jury-box will be^4yigre conducive to 
attention than sleep. Sleep is judicial failing 
not confined* to jurymen alon^- Wheti it prfives 
overpowering or^ grows into a habit, i;etircmQnt from 
j’udicial work is undoubtedly the safest remedy. * 

• 

It is so reasonable ‘that adjudge should nqt in 
the course of examination of witnesses make any 
•observations or suggcstbns impeaching tlie credibility 
or otherwise of witnesses in a trial before jury that 
we do not wonder that an indiscretion of this ‘Kind 
by Mr, Justice Ridley recently met with a 'prompt 
rebuff from the Bar and we are at one with our 
contemporary of .the English Xa?e /owrwa/ that the 
judge was more to blame than the counsel in the • 
following instance ; — 

Conflicts between the Bench and the Bar are, happUy, A^eiy 
rare in England, but they would inevitably become common if 
judges grew accustomed to ‘indulge in irrelevant comments 
upon the evidence while cases were proceeding. With the 
merits of the case in which Mr. Justice Ridley recently came 
into with the counscHor the defendant we are net 

conoeinyi. What we desire to point out is a strange departure 
from tAH 'traditions of the Bench. One of the defendant's 
witnesMl While under exaniinalion volunteered a statement ns 
brief as it was legitimate, whereupon Mr. Justice Ridley said, 

* It is very kind of you to make a statement, which you were 
not asked for.' The defendant's* counsel at once made a 
protest again^ this interruption, which ^was calculated to 
prejudice IMS client’s case. It was, in our ojnniod, a very proper 
protest for him to make. The credibility of the witness way a' 
matter entirely for the jury, and Ni'. Justice 'Ridley's state- 
ment was even more gratuitous than that which he rebuked. 

We noticed in our issue op May 13, (p! 181n,) 
the Kunouncement made by *the *Lovd Chief Justice 
pf Er.glaud as’ to th® rule the judgea proposed to 
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follow in respect of applications for postponements 
of cases. He said that on good cause being shewn 
a case will be placed at the " bottom of the list. 
Mr- Justice Buckly, however, tp,ok occasion lately 
to explffiu the principle on which postponements 
should be granted in original suits which may be 
already, on the list. In his opinion the expenses 
•of applications for postponement to the parties, 
the effect of their grant on other suitors whose 
cases may be on ‘the* same list ^ as .also whether 
it is for the purposes of a fair trial, have all to be 
considefed before allowing a case to stand over. 

The applications to the court for actions to stand over lap- 
plications nnulc in general for the couvenionee of the parties) 
aie so nutnenms that I doiiir^i to state the principles upon 
*whidi 1 deal witli them. The expense of these applications 
iniLst he considerable, and, if tlie rules W'hich I oliserve are 
^ known, expense may in many cases be saved, In dealing with 
the business 1 desire as far as possible so to conduct it as to 
put all parties concei’ned to the least inconvenience. That 
n‘.sult is, 1 think, best attaiyed by ensuring as far as possible 
•t-hc continuity of the list. This cmitinuity may be broken 
by causes beyond the control of the erjurt and sometimes of 
the i)arties. Actions rPiay become abated by death or other 
cause ; actions may be settled ; actions may for good reasons 
be directed to stand over, as, for instance, that .a commission 
to take evidence il issued and until it is executed the action 
cannot be tried. Against these contingencies it is impossible 
to protide. But where the parties to an action ask that it 
may stand over for their eonvenience, or for any reason which 
is not one which affects the fair trial of the action, thet appli- 
cation, if acceded to, is one which interferes unfaii’ly with the 
continuity of the list, for the convenience dr benefit of one 
suitor to the ineftnvenieneg or detriment of others. In witness 
actions a large number of parties, witnesses, and others have 
of. neiJessity to hold themselves at the disposal of the court 
when the action shall happen to he reached, and, to render the 
unyertaiuty wliich thus iiecesssj’ily exists as small as possible, 
it is desirable that there shouhl be as far as pofi^iblc certainty 
08 to the number of actions which stand before them for trijil. 
I do nob, theref(rt*c, allow fictions to stand over simply because 
all parties agree, or for any reason not addressed to the fair 
- trial of the acEor., I reserve to myself full liberty to deal 
with any particular ea^e ns 1 think the circumsbahccs justify. 
If an action werej a long way down tlie list and could not be 
reached, say, for six* weeks, I should accept a less reason than 
would be required if il were within a short distance of being 
heard. But, in any case, T reguire a reasoil Buflfieient to justify 
an interference with what would otherwise he the order of 
the list. I make this statement with a view to discouraging 
applications, which I think it rny duty to discourage, because 
they var^ applications wliioli invite me to consider the con- 
venience of one suitor at the expense of -the inconvenience 
Vf others. I hope that applications for actions to stand over 
r will not be made unless there exists a reasoq bringing the case 
withiit the principle which I have indicated. * 

KENT AND REVENUE CASES, 1900. 

‘ (4 C,. W. N, and I. L. R. 27 Cal.) 

The Bengal Tenancy Act. 

• ' 

Where a raiyat surrenders his holding, the land- 
' Reatrictious to is entitled to re-enter by 
subletting by a ejecting the ubder-riiyat, if he 
is not protected by sec. 85 or 
eeo. 86, d. ((>), i.f., by raiyati lease by a tegistered 
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iristVumeiit for 9 years. * Nilkant GhaU v. Ohatoo 
Sheikh (4 C. W. ’N. . 607, Macphersou and 
Stevens, JJ.), * , . 

A common manager, appointed under the provisions 

Powers of common of tko Bengal Tenancy .Act, has 
manager—Bight to power to mortgage property with 
mortgage. . • permission of the District 

Judge ; and while the common management oxists^ 
the powers of the co-owners must be -regarded as 
in abeyance, and therefore a mortgage created by a 
co’owner during the existence of the common 
mairngem^nt cannot in any way inteffere*with, or 
derogate from, the rights created under any transact 
tion by the manager in respect of the joint 
property. Amar Ghandra^(undu v. Roy Goloke 
Chandra Chowdhuri (4 C. W. N. 769, Ameer Ali and* 
Brett, JJ.). Their , Lordships have relied upon 
Buie 3 df the rules of the High Court made under" 
sec. 100 which is to the effect that— manager 
shall have power to sell or mortgage any property, 
flor shall he grant or renew a lease for any period 
exceeding three years without express sanction 
of the District Judge.” feJec. 98, cl. (S), liowever, 
provides that the manager- shall, ^ubjeeft to the, 
control of tl« District Judge, \m\o,forthe purposes 
of management, the same powers as‘ the co- 
owners . , , It may be questioned whether 
the limitations, for the purposes of management, 
would include the right to sell or a mortgage. 

Sec, 144 has no bearing upon the question of the 

Suit for excess pay- nature of the suitj it deter- 
ment to a'laijdlord—- mines the jurisdiction within 
Jurisclictioaof Small which suits are to be instituted, 
Cause Court. and -a suit by a tenant against , 

a landlord under sec. 75 for the recovery of a sum 
which he claims in respect of excess payments made 
by him in respect of rent is cognizable, by a ISmall 
Cause Court. Rango Roy v. Frederick Holloway* 
('4 C.. W. N. 95, Kampini and Hill, JJ.). 

Under 'sec. 102, cl. (A), the special* conditions and , 

Settlemeut pro- incidents, if any,- of the tenancy 
ceeding— InciJeiit are to be recorded in a set*tlement 

tenancy. proceeding. Aright of way by 

one tenant over the laud of another is not a condi- 
tion or incident within the meaning* of this»settion 
and therefore need not be recorded. Hara lMokap> 
Roy V. Fran Hath Mitter (4 C. W. N. 127 : 27 Cal, 
364, Rampiui' and Wilkins, JJ.). • • 

* A trustee to whom by a ^ trust deed certain pro- 
. perties including a decree for 

oMrS48“r(/"f '« not an as- 

signee within tl^e meaning* of 
sec. 148, cl. (4), and js therefore competent to apply 
for execution. OhhiXtraput Singh v. Gopi Chand 
Bothra (4 C. W. N. 446, Maephersoh and Ameer 
Ali, JJ.). 

Sec, 153 of the Act relates to appeals. ; No appeal 

Appeal-Orto. • f 

from certain decrees or orders in 

*Buits for ent. It has been decided that the term 


^ order’ used in sec. 153 not only includes such an 
order. Gagan Gkand v. Casperz (4 C. W. N. 44, 
Banerjeo and Wilkins, JJ.), but also one made in an 
execution proceeding— as the term ‘suit’ in the 
section includes proceedings in execution of the 
decree made in the suit. Syama Charan v. Dehendra 
Hath (4 C? W. N. 269, Banerjee and Stevens, JJ.). 
Sec. 167 lays down the procedure for annulling 
E .1 cumi,r«nce«, f»f«mbranoe8 when a tenure or 
Runulmont of-En- holding is sold for arrears of 
cumbrancer and pur- rent. From the wording of the 
chaser the same per- section it is not dear whether 
^ ° necessary when tl^e 

• encumbrancer and purchaser are 
one and the same. A* conflict of opinion has arisen 
.on .this question. An^eer Ali and Brett, JJ., in the 


case X)f Mast'dlah "Mnudal v. Gyan Mamtid Sah . 
(4»C. 'W# N. 735) dissenting from 6’oW Chundar 
Das V. Ram Swiker Dutt (4 . C. W. N. 268, 
^^acpherson and Stevens, JJ.) have held that 
tfie purohaser contemplated by sec. 167 is a purohaser 
independently of the encumbrancer, and where tl\p 
^ encumbrancer himself purchases the* property en* 
cumbered to him, in exoctition of a decree for 
arrears of rent, it is not necessary for him to give 
notice of annulment of his^ encumbrance under 
sec. •167 of the Bengal Tenancy Act. * In a n<itice 
to •annul an ehcu^nbrance it is not necessary *to, 
give the particulars as to ar§a and rent* of the* 
land.. Jagabandhu Majumdar v. Rasho Manjan 
Dama (4 C. W. N. cclvi, Bampini and Pratt, JJ.). 

There was a conflict of •opinion with regard to 
. , ,, , , ft question as to whether a claim 

property. ^ property attached in exe- 

cution of a decree for arrears 
^of iflent would lie if the claim is adverse to the 
’tenure.* Rampini and Pratt, JJ., dissenting from 
Peth^rarn, C. J., and Cunningham, J., in Jagabandhu 
V. Dinu (4 C. W, N. 734) hold that such claim was 
not maintainable whether the claim was adverse to 
the teiiure or not. Makbul Ahmed v. Rakhal Dae 
ilazra (4 C. W. N. 732). But the question was 
referred to a Full* Bench by Maclean, C. J., and 
Banerjee, J., in Amrita *Lal .Bose v, Femai Chand 
(4 C. W. N. cclx), and it was finally settled by a 
majority of the Full Bench that no such claim was 
maintainable. 

Sec. 188 of the Bengal Tenancy Act provides 

T . , , 11 1 that when* two or more persons 

Joint landlords—. ... , 

Sec. 188. 3°“^^ landlords anything 

, which the landlord is required 
or authorised \o do must be done by all the petsons 
jointly. Jt lias been settled that this section does* 
ifbt apply ,to a suH* for rent as a landlord is not 
required or authorised fo sue for rent under the Bengal 
Tenancy Act. But when a landlord is to apply 
for ajjpraisemeut under sec, 69 all the landlords 
must join, Nukheia v. Ripu Mardan (4 C. W. 

239, Chose and Rampini, JJ.). Sec. 188 has, how* 

ever, no applicaticn when the principal Defendant was * 
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the tenant of two joint landlords and there being 
a partition between them, each of the joint land- 
lords brought a separate suit for his share of the rent 
against the principal Defendant by making the 
co-sharer landlQrd a • party. Rnj Narain Mitter v. 
Ekadim Bag (4 C. W. N. 494: 27 Cal. 479, 
liampini and Wilkins, JJ.). 

The Local Government has framed rules as regards 
^ ^ the service of notices. In a 

by^posT^ <‘j®ctmeut requiring a 

’ notice to quit, a service of notice 
by post was held* to be bad as being not in accord- 
ance with the rules prosoribed by Government. 
(Kale 3, Chap. I of the Itules). 

The two years’ ♦limitatioti^ applicable to a suit tp 
, recover possession of land c4inv 
od by . the’ riaintitf as an •occu- 
pancy raiyat is applical^le* where 
a fractional or co-sharer landlord 
dispossess the raiyat ;* Faramemar v. Kali Mohtn\i 
C. W. N. 801, liampini and Pratt, JJ.). . When tlw 
dispossession is not by the landlord but under his 
Authority, this article would apply ; Chintamoni v. 
Upench'a {i C. W. N. 3i(), liampini and Wilkins, JJ.) ; 
this article would also apply when the dispossession 
is not by the landlord primarily but by a third 
‘ person and who subsei^uently takes a sottloment Jrom 
the* landlord. Ilarakumar v. JS'/i&ikh KamruiMin 
'(4 C. W. Is’. 605, Ameer Ali and BrctE, JJ.). , 

• t 

{To he continued,) 


Limitation— D i s- 
possession of an occu- 
pancy raiyat. 


€n0li£fk <^otc0. 

CHANCEUY IJIVISWN.— MEdiiBT, Twebdib' 
V. Maundeu. Before Mb. Justk e Cozeks IJakdv. 
2 Ist January 1901. 

Settlement , on marriage hy EuglUh woman, with 
a Frenchman — Conflict of Locus contractus. 

In re Hernando (27 Ch.-D, 284) folloived. 

One Louis Megret married in 1862 a domiciled 
English woman, named liacbel Davis, lie had a 
French domicile. In contemjjation of marriago the 
only property settled was by the lady. It was 
placed on trust, the lady having power of appointment 
for such person or persons as she whether sole or 
covert should by deed or Will appoint and in default* 
for her sole use. She' died in 1876 leaving three 
daughters and one son. By Will she gave a certain 
sum to her son and one-third of the residue of her 
property to each of her daughters. 

Thp question was whether the French or the Eng- 
lish law applied, for by French law the husband 
would be entitled to a certain share of the tru&t 
property. ^ ^ 

The learned Judge states in Lis judgment that 
the wife by her Will purported to exercise the power 
in a manner which would not be permissible by the 
law of b ranee if she \Yere dealing >titl^ her own pro- 
• porty. The settlement would be "nugatory unless the 


English la\^ applied. The caffd of re Hernando bad 
decided both points raised (l^ whether the Will was 
a good exercise of the power, and (2) a good disposi- 
tion of the property given for the wffe’s separate use 
and lie must decide in accordance with that ruling 
and pronounce in favour of the English law. 

Mr. Vet'non Smithy Q. 6^., and Mi\ Wood for the 
huttband. 

Mr. Theohald^ Q. C., and J/7\ Martin for the son. 

C. W. A. * t)ecmon In favour of the eon. 


. ^etCB of Casts. 

(The Important ones to bo fully reported hereafter,) 


PRIVY COUNCIL. 


[Appeal from Bengal ] 


Lord Hobhouse. 
Lord MACNAcmTEN, 
Lord Kotibrtson. 
Sir K. Couch. 

Sir Ford North. 
1 . 901 . 

• . 1, May. • 


Josephine Rose Harriss 
and anr.. Plaintiffs, 
Appellants, 


V. 

Edward Brown and ors., 
•Defendants, Respondents. 


Will^ construction of — Eldest son meaning of — 
Appeal heard ex parte — Application for re hearing hy 
Res})ondent. 

This was an appeal against a decision of the 
Calcutta lligh^Court reversing that of the Sub-Judge 
of Barisal. 

The suit was brought by A. E. Harriss •(now re- 
presented by the Ajipellants) as assignee of the 
interests of Flora Williams luid her husband George 
Williams, against the executor of the Will of one 
Thomas Paul D’Silva, to have the AVill .construed 
and for a declaration that he as assignee was entitled 
to a moiety of the estate left by the testator. ’ 

The Will is dated 5th January 1857. The testator 
died on the following month iiiimarried and childless. 
Cecilia the wife of F. M. Proby, and the said Flora 
were two daughters of his brother J.. Manuel’ D’Silva. 
Flora married George Williams in 1878. She had*an 
infant son born in August 188.*1 who lived only a 
few k'ou»’8. The* husband and wife subsequently lived 
apart. ’.On 3 Ist March 1882 Flora sold half of her 
interests to three Mahomedan gentlemen who were 
the 3iJ, 4tli and r'th Defendants to the suit. The 
5th Defendant transferred his interests to Amar 
Cband Pal, the 6th Defendant. ’ • 

On 12th Angnst 1892 Flora executed a^deed to 
Amrita Lai Baperji by which after .reciting her pre- 
vious assignment she assigned, to him for Rs. 3,000 
the residue of her interest in the moiety of the 
testator’s estate, and also her allowance of Es. 50 
per month. 

On the same date George Williams assigned to the 
same individual any right he had as sole heir to his 
son to receive the moiety of the testator’s estate^ 
the consideration was Rs. 4,000. 
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Amrita Lai on same day sold to Plaintiffs for 
Ra. 9,000 what he half acquired under the tv^o last- 
mentioned deeds. 

George Williams died soon after the assignments, 
and no further issue was born to them. 

Cecilia Proby'had a son born on 17tli May 1858, 
who lived to reach 21 years and to whom on his 
attaining majority one moiety of the estate ^was 
handed over by the executor. 

The principal question was the* rigiit construction 
of the 11th clause of the Will. 

The Plaintiff's case was that, on the birth of the 
infant son of Flora Williams, the moijity of the 
testator’s estate vested in him and on his death 
passed to his father. The Defendants said there was 
an intestacy as to this moiety which passed e(|ual]y 
to Flora and Cecilia. • 

The 11th clause is as follows : — • 

“After carrying out all the directions and 
paying the legacies specified in the abo’veinentioned 
paragraphs, all my ancestral and self-acquired move- 
able and immoveable proper! ies:,th at shall remain, as 
also the moveable and immoveable properties left 
by Domingo Manuel Anthony D’JSilva ami which I ' 
have inherited, shall descend in e«j'ia*l shares tg the 
eldest son to be born to each of the daughters of 
my late brother Janni Manuel D’Silva (namely) Mrs. 
Cecilia Proby and Miss Flora D’Silva who arc now 
alive. The sons of those daughters (of my brother) 
shall, after their birth, remain under^ho control and 
guardiflnship of the executor Saheb until they attain 
majority at the expiry of 21 (twegty-one) years, 
and whenever the eldest son of any of the ladies 
shall attain majority, the executor will make over 
his share to him to his satisfaction. Of my two 
brother’s daughters I give to the elder (nainely) 
Cecilia Proby the Bharpasha Tofelbari dwelling- 
house inherited ’by me, and to the ycViliger (uamclyj 
Miss Mora the house at Shibpore. But if, •for the 
purposes of manageriTent of my pn'porties, it should ^ 
be necessary, for ^the executor to stay in any one 
of the Jiaid two houses, there shall be raised no 
objedtion to bis doing so. And as regards the 
ornaments and tables and almirahs and other articles 
that I have in my custody and under my Control, I 
give the same to the-said daughters (of my brother) 
in equal shares. The elder of them is married. 
Immediately upon my death, she wMl^et her half 
share of the same from the executor. The younger 
one* has ndt been married yet. She is under age. 
When she arrives at marriageable age, she will be 
given in marriage to a suitable person with«tbe 
consent and according to the views of the executor. 
At the time of her marriage, the executor will give 
her the*half share she is entitled to, and us regards 
the sum of Rs. 50 (fifty) a month which has been 
fixed for the maintenance of each of the said two 
daughters ^of my brother), the elder of them will 
be paid her monthly allowance month after month. 
The younger shall be sent to school and her nooessary 


expenses at the school will be met from her fixed 
monthly allowance. I'iuis.” 

The Courts m India in effect held that nothingvest- 
ed in the infant son of Flora and George AVilliiuns 
because he had not lived till he was 21. 

Tliere was also a question whether the said transfer 
by Flora ’Williams to AmriLu Lai Banorji was in- 

* effectual to convey any interest to him. 

Mr. A&ifuith^ K. C., and Mr, Mai/ne for the xVp- 
pellant. 

Mr. Aii<pilth argued, that the “eldest son” took a 
vested interest, there was no gift over. Tlie gift was 
not made contingent. .There cannot bo two eldest 
sons, 'ibe High (H)iirt was wrong in corning to the 
conclusion that it meant the eldest son. living and 
not the first-born son; whether the correct translation 

* was •“ shall descend” or’ ‘^sluill devolve” or “shall 
go to^’ ^ho vestijig was on the birth of the eldest 
son. It was an erroneous constnujtion to say that 
ohly when the two eldest sons of his nioecs fehould 
attain majority were their respective shares to vest. 
On the other point Mr. 'Mayne was to folkAv, but 
their Lordships intimated tLal they did iiot consider 
it necessary to hear Mr. Mayuo. 

The Respondents wore not represented by counsel. 

Their Lordships reserved their judgment. 

•(?n the lull May, before Lords Maenughten, 
Davey, Jandle/and Sir Richard Couch and Sir Ford 

* North, an application whis made on bclialf of one 
of the Besponrlcnts fr>r the re-hoaring of the apiieal. 

In the petition of (he Respondent (Iccilia J’roby 
to theltight llon’blc the Isolds of the Judicial Com- 
mittee it was stati'd tliat the record in the above 
appeal arrived in London in^Augusb 1890. 

T'liat Aj)pc]lants’ solicitors entered appearance at 
the IVivy Council Ultice on (Jth November 1900. 
Tha1» by the mail which left Calcutta on 7th March 
last the Calcutta agents of Petitioner’s London soli- 
citors M(*ssrs. ’1\ L. Wilson I'i’ Co. wrote them stating 
that PetitioueFs mnkhtour had called on them and 
had promised to remit funds to enable -Messrs. T. L, 
Wilson Co. to appear by counsel on her behalf at 
the healing cj’ the appiad.. 

That on receipt of siudi letter Messrs. T. fj. Wilson 
tk Co. wrote to Appellants’ London solicitors on 2i]th 
March asking them to consent to The appeal stand- 
ing out of the list for May into the June list. 

That Appellants’ soli(?ltors declined to give tl^e 
consent. 

That Petitioners’ solicitors Uieii on Ist Aj)ril 
cabled to their Calcutta agents Messrs. AVilson and 
Chatterjee i.‘ Hearing 2rd May.” 

^ T?hat the appeal nvas heard e.r parte by their 
Lordships. (fli Llic Ist^ky, and judgment was reserved. 
That* oil the 2nd May Messrs. T. L. Wilson Co, 
received the following cable from Calcutta : “appear 
for ISfespondcnt Cecilia,” That thereupon Messrs. 
T. Wilson &,Co! wired back ^hat appeal had been 
argued and judgment reserved. 
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That on 3rd May the said Calcutta agents cabled 
back instructions to make an application for a hear- 
ing, and Petitioner prayed their Lordships to permit 
counsel to be heard on her behalf in support of the 
judgment of the High Court, 

Mvm C, IT. Arathoon who appeared on behalf 
of the Petitioner pointed out that this appeal had 
come on for hearing within 9 months of the arrival * 
of the record ^d referred to the facts mentioned in 
the petition. 

Sir Richard Couch. — If the application is granted, 
you will have to pay the costs of the re hearing in 
any cverit. Are you agreeable to its standing over 
for you to consider that ? 

Mr, ArtUhoon, — Yes, that order will suit me very 
well Mr. Mayne appears to jppose. 

Mr. Mayne urged that it will establish a* bad 
precedent, if Respondents were allowed a^ler tlwy 
find out that an appeal is going against them, to 
make such applications, it was likely that they would 
frequently act in this manner. He further pointed 
out that leaye to appeal waS granted so far back as 
February 18*99, and there was no reason shown for 
any indulgence in this case. Aiiy way if the appli- 
cation is granted then costs must be paid of the 
re-hearing. 

Lord Macnaohten.— -T heir Lord8hi*ps always rc^rret 
having to hoar an appeal ex parte, ^ • 

After consideration Lord - Macnsgliten sajd the 
prayer will be refused with costs. 

C. W. A. 

CALCUTTA -HIGH COURT. . 

LORDINARY ORIGINAL CIVIL JURISDICTIpN.] 

Suit No, 864 of 1900. 

Stanley, J. \ Curmuk Roy and ors., 

1901. r • * 

3, June. J . Tularam and others. 

Practice — inspection of documents —Sealing up — 
Civil Procedure Code {Act XI V of 188 secs. 129^ 
ISO. 

• I- c* ♦ 

This was an. application upon a. summons taken 
out by the Defendants for an order that the Plain- 
tififs do produce and leave at the office of their 
attorneys such portions of the ’documents sealed 
by them as may be found by the Court to relate 
to the matter in question in this suit, and that the 
Defendants, their atlx)rneys and agents, be at liberty 
to inspect and peruse the same and to take copies 
and abstracts thereof and 'extracts therefrom as the 
Defendants may be advised. .• * 

This was a suit instituted* *oy the PJaintiffs for 
the recovery of a sum of money alleged to^ be* due 
by the Defendants for principal and interest in 
respect of a certain commission agency busiiness. 
The Plaiutiffs allege^ that they ^ba^ acted as the 
commission agents in Calcutta of the Defendants 


[Yon. Y 

and’in the course of such business had purclmsed'on 
their .behalf and sent to thelli various goods ordered 
by them, that they had submitted yearly true “and 
faithful accounts of such dealings to the Defend- 
ants who bad from time to* time, acknowledged the 
correctness of such accounts ] that 6ii the 17th of 
October 1899 the Defendants adjusted the . Plain- 
tiffs# accounts and signed the same and a sum of 
Rs. 6,052-3-9 was 'found due, that the Plaintifik 
subsequently disdovered that by some mistake 
they had omitted to charge Ihe Defendants in the 
said account with a sum of Rs. 500' 7or prin- 
cipal aud^Rs. 98-15-3 for interest, that they had 
brought this omission to the notice of the Defendants 
who had admitted those sums to bo due in addition 
k) Rs. 6,052-3-9. That subsequently they had further 
dealings with the Defendants, a* true and faithful 
•Recount of which they submitted to the Defendants. 

The Defendants by their written statemeuk alleged, 
inter alia, that the Plaintiffs had charged higher 
prices for goods than what had been actually paid 
for by them although it had been agreed that the 
Plaintiffs wore to charge the Defendants only the 
* cost price of the goods and they sought to re-open 
the whole account. On the Ist Februai^ an order 
was made upon the Plaintiffs to file their affidavit 
of documents, and on the 20th of March they filed 
their affidavit by which they claimed “ the right of 
sealing up such portions of dooiments mentioned 
in Nos. 1 to of Part II of the schedule as do not 
relate to the matter in (iuostion in this suit.’^ * 

The Defendiints now applied for the order set out- 
above upon an affidavit of one of the ^Defendants in 
which he- stated, inter alia^ that so far as he had 
been able to ascertain particulars, the Plaintiffs had 
fraudulently overcharged the Defendants with regard 
to certain items which were se.t out in the affidavit 
and “ that there are entries in the account books of 
the Plaintiffs which would shew the price at which, 
the time when, and the person {/‘om whqm, the goods 
supplied to my said firm were purchased.. That such 
entries the Plaintiffs have wrongfully* sealed up and 
did not allow me to inspect them although asked,” 

Th^ Plaintiffs opposed the application, and in 
thoir<* affidavit in opposition they set out certain 
entries which, they saidj, were the Only entries in the 
plaintiffs^ books relating to the matters in question 
in -this^suit.- Tlief submitted that the Defendants 
had no right to inspect any entries in the Plaintiffs’ 
books prior to the settlement of accounts on the 
17th October 1899, and they denied that they had 
in any way overcharged or wrongly charged the 
Defendants. 

Mr. Jackson for the Defendants referred to the 
Annual Practice for 1900, p. 376, Order 3, R. T. 

Mr. *Garth for t^e PIsCintiff.—They are bound* by 
our statement that there are no other entries relating 
to the matters in question in this suit,* We have 
given inspection of all entries which are relevant 
axid we are entitled to. seal up the mi. See Xritto-* 
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vmyB Dame v. *Sooittl ^^nder Law (1. L. R. 23 Cal. 
117) and Amavendra Jmth Chatter jet v. Rally listen 
Tagore (2 C. W. N. 17). 

Mr, Jachon. — These cases are not in point. The 
question whether those entries* are relevant or not 
is not for • the Plaintifff^ to determine but for the 
Court. The usual practice is to appoint an officer 
to look into the entries. See Ueeralall Rahhit 
Ram Surun Lall (I. L R, 4 Caf. 835) and Mughee 
Bihce V. lleeralal (Unreported, Sale, J., 2nd May). 

Si’ANLiji*, J.--Let the books be prodncc^i before 
me on Saturday next for the purposes of inspection 
under sec. 130,“ Civ. P. C. . ’ * 

Mesfirs. Leslie and Attorneys for the 

Plaintiffs. ^ • 

Bahu Rally Mohan'Rukshit for the Defendants. 

S. R. D. . • 


[ORDINARY ORIGINAL CIVIL JURISDICTION] 

In the matter of the Board of 
Examiners for Pleadersiiii^ 

AND MOKHfERftniP 

and 

In the matter of Act XVI 1 1 op * 
Stanlev, J. 1870 OK the (iovbunou- 

1901. • CeNBRAD- or I-NDIA IN 

7, June. Council 

and • 

In the matter of ’the Spboifio 
Relief Acrr (I of 1^.7^) of the * 
Covbunor-General of India 
. IN Council. 

Specific. Relief Act •(/ of 1877\ sec. JfO — Board 
of Emminer for Pleadership and Mukhtership — 
Legal Fraciitioners Act (XVfll of* 1870), sec. (?— • 
Power of the Board to debar a man for ever from 
appearing at an excmimation. • 

This was a rnle obtained by one Hudra Narain 
Roy op the 2nd February 1901 calling on tbp Board 
of Examiners for the Pleadership and Mukhtership 
to show cause “why the said Board should not 
allow the said Rudra Narain Roy to appeal «t ’the 
ensuing examinatioti for Mukhtership and to appe^ir 
at any other similar future examination to be hel(^ 
by the said Board upon the said Riidra Naraift Roy 
fulfilling the conditions necessary under the kw 
to qualify him to appear at sucji examinations.'^ • It 
appeared that the. Petitioner passed^ the Plntrance 
Examination of the Calcufta Univysity in 1885. 
Ill 1891 he was tried before the Presidency Magis- 
tr«^te on a charge of having personated one Heraango 
Chandra Kiula at the Entrance* Examination of that 
yeai*j the charge i^as heard ’and after , hearing the 
evidence the Magistrate was not, satisfied with the 
identity of 4he Petitioner with the person said to 
have personated and he was discharged. In 
November 189^ he seat m the necessary certificates 


to the Board of Examiners and offered himself as 
a candidate for Mukhtership at the then next 

• examination to be held in 1893. That Board 

investigated his case * and in the exercise of their 
discretion Came to the conclusion that he was not 
a fit and proper person to be admitted to the 
examination. Tu 1895 the Petitioner again applied 
to the Board to have his case reconsidered, but the 
Board saw no sufficient grounds for altering the* 
decision which had already beenr passed in the 
matter. * 

Jn 1899 he again applied for permission to appear 
at the examination held in lk)0 and was, through 
a mistake, allowed to appear but failed to pass. 

In November 1900 he again applied for such 

• permission and sent in the necessary certificates of 
moral character but such permission was refused,' 
I b* appeifred that* the Board were of opinion that 
they would not be justified in investigating a matter • 
which had already boen disposed of and consequent- 
fy they refuged to entertain the application or to 
examine the certificates of character presented to 

► them and. refused to allow him to he examined. 
The Petitioner thereupon applied for and obtained 
this rule under .see. 45 of the Specific Relief Act. 

Mr. OXinealy shewed cause for the Board. — This 
apfification does not come within sec. 45 of the 
Specific Relief Act.* As tlio .rule is framed the Court 
•has no jurisdiction. The rules for the examination are 
made under see. 6 of the Legal Practitioners Act and 
under those rules it is for the Board to be satisfied 
that a candidate is a fib and proper person to be ad- 
mitted. This Court cannot interfere with the deci- 
sion of the Board, it cun only direct them to do what 
the, law declares they should do. But if they have 

• done tjiat and gone fully into the matter, this Court 
has no jurisdiction to order them to go over it again.* 
In 1893 they went very fully iuto the ra'atter, and 
they came to the conclusion that the applicant 
was not a fit and proper person. [CouRT—The 
Board is entitled to say that a particular candi-* 
date is not a fit and proper person for a particular 
examination, but are ,thqy entitled to say that he 
shall never bo eirtitled to appear at any examination ?] 

Mr. Sinha (for Mr, A. Chaudhuri) and Mr. R, 
Chandhnri in support of the rule.— Thfe mistake 
the Board has made is in thinking that they are 
bound to follow .the decision of their predecessors. 
They are not bound by . that decision. They are 
bound to consider each case on its merits, and their 
refusing to de so is a complete refusal to exercise 
jurisdiction,* 

’ • IJeld -Ai is for the Board and not for th^ Court to 
determine *the fitneSf? of a candidate, but before 
the Board can debar him from presenting himself 
as a candidate, they must examine his fitness at the 
•present tfme. It is not consonant with jostioe to 
debar a man, • once debarred, ior ever as a man not 
fit and proper. 

1923 
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The application under the circumstances is sustain- 
able. 

That the applicant be at liberty to* 
present to the Hoard the certificates required by the 
rules and regiflations. The Board is t:o consider 
those certificates and if satisfied that the candidate 
pOBsesses the (pialifications prescribed by the rules, 
they are to allow him to present himself for 
'examination. 

Mr, J. C. Attorney for the Aj>plicaijt. 

J'he Govfnwient Solicitor^ Attorney for the Board. 

Jink made nM life irithont costs, 

S. E. D. 

[CIVIL APPELLATE JURISDICTION.] . ' 

AiU’KAT. KROM Ari’KLl.ATI^ Diccree* *• * 

No. 2:120 ov \m. 


mentioned suit against the Plaintiff *and Defendant 
No. ^ of suit No. 51 to obtain a declaration that 
they were entitled to a 12 ans.* share in the lands 
to which the kahuliyat and the bond related and that 
those documents were not binding on them. The 
first Court dismissed the Qrst-moiitioned suit, but 
decreed the second declaring that the Plaintiffs in 
that suit, i.e., Defendants Nos. 2, 3 and 4 in the pre- 
sent stiit were entitled to 12 ans. share in the land in 
(j nest ion and that they were not bound by the bond 
and the kafmfiyat. The decree in • the second suit 
was not ‘appealed against, but there was an appeal 
from the decree in the suit out of which the . present 
appeal arose.* The lower Appellate Court while 
affirming the finding of the first Court that the case 
t)f fraud and coercion set up by the I’laintiff was 
not made out, modified its decree by limiting the 
‘operation of the kahnhynt and the bond to a 4 ans. 
share an<l /leclaring tfiem binding, as against the 
Plaititiff only to the extent of one-fourth share. 


Bankr.iee,* J. 

Brett, J. 

1900. 

Heard, 11, December. 

1901. 

Judgment, 12, June. 


E A M A R A N ^ C 1 1 ATTE R,l E E, * 
Defendant -No. 1, A])p()llanfc, 

V . 

Asmatuleah Sheikit, Plain- 
tiff, and Eka/.ullah .Shkiicii 
and others. Defendants, 
Eespdndcnts. 


Kabidiyat hy one of sarUtl tenants for the whole 
of the shai e, effect of. • ^ 

This wafi an appeal against the decision of Babu 
Syam Chand Hoy, Sub-J udge of Khulna, dated the 
2*4th August 1898, modifying the decree 0 ^ Babu 
■ Upehdra Nath . BhaiijifU Muusif • of Khulna, 
dated the lOth March 1H9S. 

The facts of the case material to this report are 
'Shortly as follow's Plain tiff alleged that he. and 
\\\Q pro formd Defendants held possession of their 
ancestral a under Defendant No. 1, their land- 
lord, that Plaintiffs slmre was 4 ans. and the remaining 
«bare belonged to Defendants Nos. 2, 3 and 4 ; that 
the Defendant No. 1 threatened the Plaintiff with 
oppression and further threat, ened him saying that 
he would resume khas possession of the juvima and 
settle the land hel.d by the I’laintiff' with someone 
else, if the Plaintiff did not execute and register a 
bond aud a kahuliyat for the* entire jnmma at an 
enlmncod rate of rent ; that the Defendant No. 1 
compelled him to execute such a kahuliyat as well as 
a separate bond for Es. 652 on account of bonus 
mentioned in the kalmllyo^; that Jhe Defendant 
No. 1 had no right or authorily to settle the entire 
quantity*()f land with the PlaintifT, and therefore the . 
present suit wag brought for the cancellation of the 
and the bond. 

This suit which was suit No. 51 of 1897 in the 
Court of the Munsif of Khulna was tried witlf aii'Other • 
suit No, 151 of 1897 in the SEfiue^ Court, which 
was brought by Defei^ants Nol 2 to 4 in the first! 


Defendant No. 1 preferred this second appeal, and 
it was contended on his behalf that the Court of 
Appeal l)j?low' was wrong in law in modifying the 
decree of the fiiwt Court and declaring the documents 
operative only as regards a fourth share which was 
tlie interest of the Plaintiff. It was argued that as 
the .suit was based on the ground of fraud, and that 
that ground was not made out, tjiic suit ought to have 
been dismissed altogether, and it was further argued 
that even if itVas open to the Plaiiitift’ to raise the 
question gf the extent of his share, he 'should still 
have been lu?ld bound by his contract to pay the in- 
creased rent mentioned in the kahuliyat in its entirety 
and in support of this contention the case of Burhani’ 
vdiH J/owladar v. Mohan .Chandra Guha (8 C. 
L E. 511) was relied upon. 

Their LoRu^lHirs in dismissing the' appeal ob- 
served : -- 

The App(dlanPs contention' was not sound. The 
suit was based mainly, no doubt, on the ground of 
fraud ; but the Plaintiff alsQ alleged in his plaint 
that his 'share irx the tenure in question was only one- 
fourth, and that the remaining three-fourths belonged 
to the ^Defendants Nos, 2 to 4 ; and that allegation 
having been found satisfied, the Uourt.of Appeal 
bMow was right in holding that tl>e Plaintiff could 
not b® made liable for rent or bonus in respect of 
any share exceeding his o\wn one-fourth share. 

Burhamuddin llowjadar v. Mohan Chandra Guha 
(8 C. L. E. 51 J) distinguished. 

l)r. Rash Kehary G%osh, Bahm Benode Behary 
Mukerjee and Kritanta Kumar Bose for the Appellant. 

Babu Surendra Chandra Sen for the Respondent. 

Appeal dismUsed, 


m 
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EnOLISH NOTEfl — 

(Hour© of Lords.) 
KciKldoy Maxstod & (’c. v 
l)unviit. Contract on one 
an his oim behalf, on bc' 
half of « third person, 
ralijlcation .. ocxxvii 

(Admiralty Court, ) 

TTortou V. Ward. Mort' 
yagee of ship— W,agcs of 
innstir and crrir ccxwiii 

(Probate and Divorce ) 

In the matter of Chailos 
4. Piinton. Priviifges of 
if solicitor . (Txxviii 

((^lancery Division.) 

Iteviui V. Wchb. Inspection 
oj partnershp books . erxxix 

Tlerdiuan v. Fewster. lIV/< 
of attachuinit ugainsi 
pfrson—VonstrnctiK n- 
rcipt of )iionri/ . <-cxxi-x 

REPORTS 


I Noms OF CASES. 

Calcutta High Court 

(Ordinary OuKiiNAf,.) 

.1, lh»i8ag(»muff r. The Na- 
hapiet Jute Co., Ld. AVi- 
dence Act, g. }h} -Civil Pro- 
cedure Cotu, s. ,W—£eidence 
Inhen on coiumistion not 
read oiC) and gigned .. ec\xx 
In the matter of the Gnar- 
diana and WiU'ds Act 
and In the matter of 
Piakanh Clmndca- Mitfer. 
(frardMHH and Wards Act, 
ss. 7 and 17 . • , lexxx 

(ClViL'liEVIHlONAI..) 

Sarup Ganjan Sin^di Bhuyau 
r. Robert Watson & Co., 

Tj<1. Lmitalion— Fresh start 
— Landlord and Tenant 
Procedure Act, s. :>?— Decree 
fin' rent . ecxxxi 

Binodini Devi r. Kala Cliand 
( Ihaevavai ti. Jimminaiion 
bu eoiiiniissio^- Pnidana- 
shin ladjt— Allegation of 
iHihioralitg ccxxxii 

(Se< Index.) 


The third quarterly sittings of tjie Calcutta 
Court of Criminal Sessions will commence in the 
High Court on and from tlic first of July next and 
will be presided over by Mr. Jfistice Pfaft. 


As we WERE GOING TO PRESS LAST WEEK WE HAD 

only time io take a* passing notice of the letter 
from the Chamber of Commerce to the Uoveni- 
raent of India on the question- of some much- 
iieeded reforms in the distribution and disposal of 
work on the Crigmal Side of the High Court. 
The ‘suggestions of the Chamber of Commerce are 
almost precisely the same as those jthat have* been , 
put forward by us in these columns in consultation 
with the leading members of both branches of the 
profession, The judges on the Original Side have 
for years felt that the abolition of ^ the important 
offices. of Master and Taxing Officer has been a 
great hardship to suitors and to those who have 
to look after their interest. As we have already in 
our previous issues (Vol.JII Notes, pp. 129, 181—3, 
190^ 225 and Vol. IV, pp. 2, 13—15, 25)^ gone into 
the -history of those offices and explained why they 
should be revived, it is unnecessary for us now to go 
oyer the same ground once again. But since the 


Chamber of Commerce is now moving in thO matter it 
may serve some useful purpose to consider the stage 
jxt which the question stands .at the present moment. 
Since the retiremoni of tlio late Registrar, his 
Lordship the Chief Justice has consulted the 
learned judges and lids liad considerable opportu- 
nities pf ascertaining the views of the profession 
with regitrd to the matter and fortified with such 
opinion has but lost little time in representing 
tp the Covernment of India as to how matters, as 
they at present stand on the Original Side, may be 
adequately remedied. 


The question hah been prominently before the 
public for nearly two years and during this time 
the •leading organs of public opinion have been 
nnfiring in their e^ideavour to draw the attention 
of tlic Government as to the urgency' of the re- 
forms. We liave often wondered why no response 
has been received yet, from the Covernment of India 
with regard to such an important matter. The only 
explanation that suggests itself to us is that it may he 
due to financial consideration^ which, as we all know, 
is often allowed to block the way to many urgent re- 
/orn!s. When the Government feels disposed to post- 
pone a\|ue8tion from such considerations it is often a 
hopefess task to cause other considerations toqirevail 
We had almost begun to despair because of sucii 
. reasons when the representation of tlie Chamber of 
Commerce, representing as it does the opinion of a 
body of practical business-men, has roused in us 
the hope that the Covernment may at last Jbe 
induced to locognise thftt the f]uestiou cannot any 
longer be poKStponed without a break down in 
the offices and • without bringing business on the 
Original Side to a dead lock. 


The urgengy has become more pronounced since 
his Lordship Mic Chief .lust ice has very consi- 
derately plrfbed tlie services of ‘a* third judge on 
’the Original Side and by a very judicious^ redis- 
tribution of*the worjk*I1as succeeded in relieving to 
some extent the congested state of the cause lists. 
For instance, by such arrangements, very simple 
liquidaW claim-rnatters which were hanging firs 
for years are now being, rapidly disposed^)!, Still the 
general list is in su^ a congested condition that 

’ m 
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even three judges, with all their untiring devotion 
to their work, are unable to make any impression 
on it. The recent run on the list we may leave 
out of consideration for the present. Cases struck 
♦off cannot be regarded as di8pos<Ki of and it yet 
remains to be seen how many of these may here- 
after be restored. But still there can be no question 
that but for timely tliird Court, businebs on the 
Original^ Side would have come to a stand-still, 
espeoialfy, having regard to the heavy sints that 
recently came up for hearing before same of the 
benches, Tf pne more Court ^ on the Origiiml Side 
has been a source of great relief, it lias also meant, 
an increased amount of ministerial work and that 
has necessarily brought into prominence the ques- 
tion of strengthening the rnfnisterial staff anc^ *tlio' 
eipansion and the reorganisation of the Qrigiyal 
Side offfoes, * * 

Ip with two Courts and no Master oh Okftciai; 
Referee to dispose of the References, many suits 
on the Original Side had reached the not(»rietv of 
tlumdyce v. *Jarndyce^ it may easily be imagined 
bow many more of those are likely to accumulate 
when there are three courts sitting. Similarly when 
there is no Taxing Officer to tax the costs in suits 
disposed of by two courts how are the officers, *^io 
are charged with these duties, tb get on with the 
work from three Courts? Wo welcome, therefore,# 
the timely representation made by the Chamber of 
Commerce and also the prompt support that it 
has received from the public press.. As for the 
rest,' his Lordship . the Chief Justi6e has, we 
understand, already taken considerable trouble to 
• ascertain the needs on the ( )riginal Side of the 
Court and we are very thankful to him for the 
j|mprovejnent8 he has already effected and also for 
'%hose that he intends to introduce, if the Govern- 
ment place him in a position to do so. We there- 
fore think that no further time should be lost 
.over the matter by the Government of India a^nd 
t^t the' only question that now remains for them 
to 'consider is merely ope ,oT ‘Mvays and means” 
and as regards that there need be no difficulty, 
as the Chamber of Commerce very pertinently 
points out, that the administration of justice in 
Bengal is a large sojirce of profit and the Govern- 
ment has only got to yield up a * portion of that 
gain, to none- of which they can legitimately lay 
any claim for other purpose. 

Barristers’ clerks are very different beings in 
England from what they are here. They have varioi^ 
accomplishments, amongst which short-band is not 
the least, which come of gre^ assistance to their 
masters. They are also a thinking, feeling and in- 
telligent lot who have founded societies foF their 
culture which, we might say,, 
would do credit even to the legal ^practitioners in' 
tins country to emulate, It is no wonder therefore' 


that individual members of siioh a body of men 
should at times be f^red with aihbition and succeed 
in working up their way to t)he very first rank 
of the legal profession and deserve the. highest 
honours that the practice of law can confer. As 
an instance of this kind. Sir Francis Jeune, speaking 
at the annual dinner of the Law Clerk’s Society, 
pointed to the remarkable career of Lord Justice 
Holt. Tlie President of the Probate Division said : — 

He cnulfl not think of the society without remembering his 
own legal,gocl father, the late Mr, Justice Rolt, who, rose from 
a very humble position in the law to almost its highest 
honours. He began life as a junior clerk to a barrister, and 
lie liad, as he himself often told him, two pieces of good 
fortune. The first was that liis master was a man of very 
great ability, and the second that lie was also an incorrigible 
and irreclaimable drunkard. The result was that before very 
long Mr, Kolt had not only learned how to do the work 

well as tlie master, but he very soon found he could do the 
work in place of the master, with the result that the clients 
discovered Instability, and in due course of time he became 
Attorney-General and become Lord Justice, and he represented 
his county for a period of sninetliing like twenty-five years. 

The Lord Chief Justioe speaking at the same 
dinner gave some humourous account of how bar- 
risters’ clerks, not unlike their brethren in this 
country, are apt: to identify themselves with their 
masters. Ho said : — 

He could keep them there half the niglit telling them stories 
of barristers’ clerks. He would only tell them one. A very 
distinguished mkn, who was afterwards Lord Cliancellor, 
came back at the end of the Long Vacation and said bo his 
clerk, a well-known character— some of those present no 
doubt knew whom ho meant and might remember him (there, 
was a vacancy in the old (lourt of Common Pleas) : “Is there 
any news!” “ No, sir ; not much,” was the answer, “Isn’t 
there any news at all “No. They liave been asking me 
if we are going to take the puisne judgeship ” “ Well,” said 
the barrister, “ what did you say ?” “ I said, ‘ Thank God, 
•we have not fallen to low as that!’” That w-as a literal 
fact without a word of exaggeration or invention, 

This, of course',' referred to , Lord Cairns and his 
dork. 

* To MATCH THE HUMOUR OF THE ABOVE WE COULD 
'mention an incident which happened nearer home 
whei) two barristers on being appointed to officjiite 
as puisne judges their clerks gave a dinner to their 
brethren of the same calling and *everything was 
' going /)n merrily till an after-dinner controversy arose 
'as to whether the clerk whose master bad taken seat 
on^the Appellate Side was to take precedence over his 
rival whose master was deputed to do work on tfie 
Original Side. The former, however, being a younger 
and a more ^werful man was about to resort to 
aryumenium haculinvm when the latter very lexically 
conceded to him the precedence. 

The folijowing story narHated by the Lord CBifP 
Justice, on the same occasion, will sorely be a^e-, 
ciated by those for whom it is meant : — 

A leading solicitor, some years ago, met ^ fasWoo.. 

able clierit, who did not know much abokt the businese, and 
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he said : “ Oh, Mr, So-aud-so, what au anxious life you must 
have I What a responsible life ! How ^:;au you go about with 
all this great responsibility on you f' Oli !” said the solicitor, 

T am the most irresponsible being in the Avhole world. I 
leave all the law to my counsel and all the practice to my 
clerk.” * . 

^cbictD. 

The Gavel and the Mace, or RarUameniary Law 
in Emy Chapters, By Frank Warren HacJteit 
Published^ by Messrs. Sweet and Maxwell,^ Ld.,, 
Chaneery Lane, Law Publishers. 1901, • 

This is a very pleasant addition to one’s Law 
Library and affords much interesting reading even 
for those who Jiave no love for legal literature.* 
It deals with the practice of various Kuglish repre- 
sentative bodies and gives a short and entertaining 
account of Parliamentary Procedure. .There is a 
great deal of humour in its pages, and the style is free 
and easy and is nowhere marred by legal techni- 
calities. The book is full of pretty anecdotes and 
conveys some very sound advice, though it be fn 
the lighter vein. Here is a short quot^ition 

“A fundamental principle governing debate at 
every stage is, that the speaker must confine his 
remarks to the question at issue. He must not 
ramble. This requirement is kept before the mind 
of the legislator usually by means of a clock, with 
a lai*ge dial, fixed at some conspicuous point iii1;he 

chamber If you, my* young friend, 

in your efforts at speech-making discover yourself 
as it were ‘ floundering around ’ do not be dis- 
couraged, Ileanember Father Taylor, who in a burst 
of inspiration once cried out from his pulpit, at the 
‘Sailor’s Bethel, * 7 have lost my honiinative case, dear 
brethren, but I am going to glory j^usf the savie.”\ 
The book is beautifully got * up in every respect. 
The paper, printing and binding display au artistic 
finish which should be ^een to be appreciated and 
as for its contents, we have no hesitation in saying 
that it is an eminently readable book. . 

. (English ^otes. . • 

HOUSE OF LORDS.— Keighley Maxstbd and Co! 
V. Durant. Before the Lord Chancellor, Lords 
Macjnaghten, Shand, Davey, Lord*James of Hebe 
FORD, Lord Brampton, Lord Robertson and Lord 
Lindley. 20th May 1900. 

A contract made by one on his ownJ)ehal/, thowgh 
intending to buy on behalf of a third pei'son, is not 
capable of ratification by that third person. 

The Appellants were corn* merchants at Hull, and 
a Mr. Wright was their manager and agent. The 
Respondent-, Durant, is a corn merchant at Wakefield 
trading as Bryant Durant* & Co. On the morning 
of the 11th May 1898 one Roberts received 
from Durant’s brokers a telegram containing an 


offer from him of certain wheat at a certain priio. 
Later on the same day Roberts had an interview with 
the said Wright and upon hearing of Durant’s offer 
the two agreeil that if Roberts could get the wheat at 
a certain price they would purchase on joint account, 
{i.e., of Roberts and the Appellants). Roberts could 
not ^et the wheat at the agreed price. Later the same 
day Roberts, without farther communication with 
the Appellants and apparently pumly on his own 
separate account by an interchange of telegraphic 
communications with Durant’s brokers, concluded 
a contract for the purchase by him in his own name 
from Durant of the wllole of the wheat at a slightly 
Increased price to that on which the offer was 
made on the said joint account. At a casual meet: 
ingthe next day between Wright and Roberts the 
latter informed Wright of the contract upon which 
Wnght tbld ]iim*to take it, because the wheat was 
gopd, though the price was rather high. Roberts 
did so, but failed to fulfil his contract. 

* The action was commenced by the Respondent 
Durant against Roberts and the .Vppellants for breach 
• of contract in failing to take delivery of the wheat. 
At the trial Mr Justice Day held that there had been 
no ratification of the contract by the Appellants and 
entered judgment for them with costs. 

'{Ife Court of Appeal, Lord Justices Collins and 
Romer, (Lord Justice A. L. Smith dissenting) held 
Jhat tlnsre was evidence to go to the jury that 
Roberts intended to make the contract on be- 
half of the Appellants, and that the Appellants did 
in fact ratify the contracts. A new trial was order- 
ed. 

The Defendants appealed. • 

The Lohd Chancellor in his judgments stated 
the facts were admitted ; Roberts had made a 
contract on his own behalf and without the authority 
of anyone else. Tt was a completed contract with as- 
certained parties and, in his Lordship’s opinion, by no 
•principle known to the law, could the present Appel- 
lants be made parties to the contract. “ I confess 1 do 
not see the relevancy of the argument that a contract 
might be made in the name of an unknown princi- 
pal and that such a principal may sue and be sued, 
though the name was not given at the time the 
contract was made. The fact is that in such a case 
the contract is made by him, and the disclosure 
afterwards does not alter or affect the contract actu- 
ally made. Here it would alter the contract after- 
wards and make it a different contract. If it is said 
that it is an anomaly, it certainly is not the only 
one in our ^law, and if it was sought to make our 
jaws harmonize by deciding that any proposition 
which our laws establish involves as a necessary 
consequence the establishment of every thing that is 
analogous to it, the result would be very perplexing 
indeed., 1 agree with the Master of the Rolls that a 
long line of dccisiomi has settled the question in. favour 

’ of the view whidh he maintains Those 

are parts of the Roman la.w which undoubtedly 
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we hafe made parts of our own and they are bind- 
ing on us not because they are parts of the Homan law 
but because they are parts of our own. In this 
country we have never adopted the Homan law in a 
wholesale fashion .... Our law differs in 
most important respects from tlie Homan law. 

The appeal must be allo\ved with costs both here 
and below.” • 

Lord Davby in bis judgment referred to the au- 
thorities and agreed in deciding thair a cHiiitract made 
by one on his own behalf, though intending to buy on 
behalf of a third person was* incapable of ratification 
by that third person. 

The other noble Lords concurred. 

‘ Mr. Carver, K, C., Mr, DanckverU, K. C.,^ and , 
Jlfr. Luih for the Appellants. * * ’ 

Mr. Bohson, 6\, and Mr. niton, lu C'.,'for» 
the Hespondenls. 

Api.:cal alloivtd ivith mtK 

a w. A. 

ADMIRALTY COI]H1\~-Horton Ward (Tha 
Heather Bell). Before the President. :i5th March 
1901 . ‘ 

Bight of mortgagee in wrongful 2 mscsswn of ship — 
Wages of master and crew. • 

The Defendant had sold the ship to a f ompany. 
To secure the payment of certain instalments bf 
the consideration-money the Company had mortgaged 
it to Defendant. The next instalment of the con- 
sideration-money was to be paid to Defendant in 
September 4th, The, Company had chartered the 
ship to Plaintiff for passenger service, Plaintiff* paying 
all the expenses of the service. The Company laving 
defaulted in paying the said instalment of ‘Ith 
September, the Defendant, purporting to act' under" 
powers contained in his mortgage, seized the ship and 
paid off the master and crew their wages, on their 
threatening to arrest the ship for wages due to them. 
In Plaintiff’s action for damages the learned President 
had held that Defendant was not entitled to. seize 
the vessel because his ‘security was not impaired by 
the Company’s charter to Plaintiff. On this counter- 
claim by Defendant for the amount he had paid as 
wages, the learned President decided in favour of 
the oouiiter-claim beipg of opinion that the decision' 
in Johnson v. The Boyal Mail Steam Facktt Company 
(L. H. 3 C. P. 38) was efjually applicable where the 
mortgagee had been wrong in seizing the ship as 
when he was right. • 

Mr. Pollock supported the couuter-chiim. 

Mr, Carver, K. Cj, for the tlaintiff. t 

Counter-claim allowed vf'ith such costs as were 
properly attributable to same. 

^ CODHT OF APl^EAL (The Lord Chie^’ Justice, 
The Master of the Hulls and Loud Justice Homer), 
-3rd May lUOl.-— The Defendants appealed from 
the above decision . uf the President and there 


was also a cross-appeal by Plaintiff. The Court 
of Appeal as regards the cross-appeal h^ld that 
without deciding whether under the circumstances 
the Defendant as mortgagee could recover the 
amount of the wages paid to the crew, the corre- 
spondence proved that there was an implied request 
on the part of Defendant to Plaintiff to pay the 
wages to the crew, therefore the cross-appeal failed. 
The appeal also fij^iled, because on the whole evidence 
it*could not be said that in the circumstances an 
agreen^pnt to run the vessel on half profits impaired 
the security. In the course of his jiidgmenc the 
Lord Chief Justice referred to Collins Lamport 
(34 L. J. Ch. 190) and Keith v. Burrows (2 App. Cas. 

^ 036). 

• Appeal and cross-appeal dismissed. 

C. W. A. 

PJtuBATJ^ AND DIVORCE COURT.— In the 
MATTER OF Chaui.es J. Panton, a law stationer. Be- 
fore the President. 20th May 1901. 

Privileges of a solicitor — Law stationer acting as 
a solicitor — Mistake, writ of attachment. 

The Law Society v. Waterloo Brothers (8 App. 
Gas. 407) followed. 

The Incorporated Law Society in tliis matter asked 
foj a writ of attachment against Mr. Panton for 
contempt under 23 and 2t Viet, Cap. 127, sec. 26, 
The offence stated was that he did acting for a firm 
of country solicitors call at Somerset Douse and 
there not only lodged a form of caveat in a certain 
pending action, but on the requisition of an official 
at that office, desiring a London address to be left, 
he there and then wrote his own name and addresil. 
Mr. Panton having done so, informed the country 
solicitors of what he had done, and next at their 
suggestion wiDidrew the caveat. 3'he defence was 
that Mr. Panton had made a mistake and had acted 
in ignorance, that upon disedvering it, he had ex- 
pressed deep regret, and stated^ that nothing was 
farther from his thoughts than to commit any act 
the least disrespectful to the Court or td encroach 
in any way on the privileges of a solicitor, aiM he 
complained that before these proceedings were taken 
he ^had been given no opportunity of explaining 
matters. On ‘Ibis hearing it was said that the taw 
Society did not now press for attachment, but wanted 
an order for costs. 

The learned President was satisfied that a mistake 
fiad been -made. Mr. Panton was quite within , his 
rights in lodging the caveat, and the error he had 
fallen into of giving his own name and address, was 
owing to an error on the part of the Somerset House 
official asking for a London address, because the 
name of the country solicitor was quite sufficient. 
The question had been .discussed by Lord Selborne 
in the above case and there was no ground for the 
present motion having regard to the observations 
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iu*that case.. It would be dii>missed and there would 
be no order for costs. 

Mr, I/oliams for the Society. 

Mr, Pot(^es represented Mr. Pantou. 

C. W. A. Motion reft^sal, 

CHANCERY DIVISION.- dkvAN u. Weub. Be- 
fore Mk. Justice Joyce.' 9th March 1901. 

Inspection of partnership booh. 

The Defendant was the managing partner* of a 
brewery busiifess in Monmouthsliire. Tl« Plaiiitiir 
was his partner. Art. 10 of the parttiiiship, dated 
4th July 1893, provided that partnership books of 
account, etc., shall be kept by the managing partner 
in which all transactions relating to the partnership 
shall be duly entered, and tliose books alid all* 
letters and other writings siiall be kept at the 
counting house, to which each of the partners should 
have free access with liberty to examfue and make 
extracts. • , 

The Plaintill having entertained proposals for the 
disposal of his interest in the concern, desired 1(* 
have a report on the value thereof mixle by a pro- 
fessional valuer, by an examination of the said books 
and writings. Defendants objected to thi.s, ctui- 
ceding the right of the partiiers only or of the 
partnership auditors acting for that purpose. 

The learned Judge lield that no such right as 
was contended for by the I’kin^tF existed. uiide» 
the general law and by the articles the right of 
inspection was limited to free access and examination 
by the partners. No doubt where litigation was 
pending a greater right of inspection existed, and 
Brown v. Perkins (2 Hare 540) referred to in- 
spection .under that circumstance. . If he wore to 
accede to PJaiiitilfl’s request, where was the limi- 
tation that should be placed to sAch a riglit, Why 
should not a solicitor or other delegate be sent to 
inspect partnership Hbouks. Plaiulbl ’s motion tlmrclore 
asking that by injimcliou Defendant be restrained 
from interfeWng with the inspection by riaintilf’s 
accountant was refused with costs. 

Mr. Younger^ K. C., and* Mr. Chubb for the 
^Plaintiff. . . 

' Mr. Hughes^ K. U., and Mr. Cave, opposing. 

Decision in favour of Defendant. 

COURT OF APPEAL (Lords Justices Collins 
and Sterling) 26th April 1901.— In the above case 
reversed the decision of Mr. Justice Joyc^. The 
Court said that cl. 16 of the articles of partner- 
ship was in substance equivaleht to sec. 24, aub- 
seo. 9 of the Partnership Act of 1890. What 
was the object with which the right of inspec'- 
tion was given to a partner ? It was to enable a 
partner to ascertain the condition of the business. 
The general rule was whatever a person sui juris 
could do personally he could do by an agent. There 
was nothing in the nature of this case to narrow 


down that right. Suppose a partner to have become 
quite infirm or become otherwise incapacitated from 
availing him8olf*of his right to examine the books 
of the partnership (which were as much his own 
as that of the other partners) he would not be on 
e(|ual terms with his co-partners if he could not 
avail himself of the help of an agent to esjamine 
the books for him. No objection was taken to the 
particular individual nominated to make tiie exa- 
iqination. Nothing was shown t# denote that the 
'examination was desired for what was not a proper 
purpose or otherwise shown that the examination 
by I he individual named would be to the detriment 
of the other partnenf. 

, Mr. Justice Joyce’s decision was erroneous. Tlio 
ciise of Dadsivell v, Jacobs (34 Ch. D. 278) favoured 
the contention of the Plain tiff- Appellant. Sec also 
^Bnnvnv. Pe^kiasl'l IJare 5M). 

* * • • 

C. W. A. * •Appeal allowed, 

CHANCKKV DIVISION.;- Deiidman v. Fewstek. 
Before Mu. Justice Jo\ck. *19th January 1901. 

Debtors Act. ISfJVy stc. .J, third exception — ^Vrit 
of attachment against person of Defendants for con^ 
tempt — Trustees ovdend to pay money into Court - 
Xon-compliance — Construefine receipt of money. 

• 'J’he Defendants in this case were two brothers in 
humble circumstances in life, they were executois ami 
trustees under their fatlier’s Will, and the Plaintiff 
Hcrdman was tlujir sister. PlaintifF had complained 
that her portion under the father’s Will had not 
been paid by Dofendants. ’riiu Master’s certificate on* 
sucli claim liad found .£479 due from Defendants to 
Plaintiff, and ho had cjirected by order of 26{h 
October 1900 that Defendants should pay tiiat sum 
fnto Court. S\iuh order was not complied with, 
heifce this application for leave to issue writs of 
aJtachment against Defendants. 

The learned J ndge refused to grant the permission ; 
in committing people to •prison the Court slioukl 
very carefully consider its discretionary power. 
If this was a proper case for attaehmeut, it, must 
be brought within the third exce[)tion of the Ith sec- 
tion of tin? Debtors Act,* 18()9. The learned Judge was 
not satisfied that it fell within that section because 
“possession” in it meant “ actual possession con- 
structive possessioti of the funds or money will 
not do, such as the receipt of the money for tlm 
trustee by an agent or a solicitor; such evidence as 
had been produced did not satisfy the learned Judge 
that either of the Defendants actually received the 
money. Even if the Court had been satisfied of 
the acthal receipt, it would still have t€ consider 
whethe/ this wj.8* a fit and proper case for the 
exercise of the dtscrrtioii vested in the Court under 
the Debtors Act, 1869. 

^ Mr. Chubb for the PlaintifF. 

Mr. Dare fpr one of the two brother Defendants. 

C. W.*A. Order refused^ 
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^otejs of Caoeo. 

(The iooportaut ones to be fuller repomi^ hereafter.) 

CALCUTTA^GH COURT. 

lORDXNAEY ORiaiNAL CIVIL JURISDICTION.] 

Suit No. 4 of 1901. 

Stanley, J. 1 J. Boisaqomoff 

1901. [ i;. 

14, June, j WkE Nahapiet Jute Company, Limited. 

Evidence Act^ sec, 3tS — Civil Procedure Code, sec, 
S89 — Evidence taken on conmission ivitliout full oppor- 
tunity for effectual cross-examination^ if admissible — 
Evidence taken on commissiok though not read over 
and signed hy witness, if admissible. 

' In this ease Mr, Knight (with him Mr, Sinha) 
for the Plaintiff tendered the evideiice taken *on 
commission of Mr. Batchelor, a witness for* the 
Plaintiff, who h^d left for Kngland before tiial. 

Mr, Garth (with him Mr. J, G. Woodroffe) for the 
Defendant Company objected to the admission of 
the commission on the ground that be as the* 
Defendants’ counsel had not had an opportunity 
of cross-examination. The Defendants were will- 
ing to have attended on the Saturday preceding 
the Monday on which the witness was examined 
but the witness would or cciuld not attend. On 
Monday the commission was held from 5 td ^7 
o’clock at. which time ’the crosr-exarninatjon was 
not concluded. The witness said he could give 
*half-ari-hour more, but could not attend on the 
following day Tuesday, nor on W ediiesday on which 
day he was going to England, but he (Mr, Garth) 
had stated that he could not finish in half-an-hour. 
The meeting then broke vp, and the commission was 
returned without the witness having been fully cross- 
examined. — Evidence Act, sec, 3-1 ; Civil Procedure 
Code, sec. 389. 

Ur, Knight in reply. — ‘‘ Daly executed ” in sec. 
389 of the Code refers to the duties of the commis- 
sioner. There is no difficulty so far as the Code 
is concerned. Thobgh the evidence was not read 
over and signed, that is not necessary. Barker v. 
Chapman cited in Hume Williams on Evidence 
by Commission 129. It wfts the duty 'of the De- 
fendants to have sat on. The proper length of 
time ^for a commission is four hours though by 
custom two hours is considered as sufficient. In 
a case of this kind full time should have been given. 

Mr, Garth.-— The witness himself said that he 
could not sit for more than half-an-hour. 

Mr, Knight, — It is not sufficient that jcounsel 
says he cannot finish cross-exam inatidn within a 
particular time. 

The Court.— As to this such oaje must depend on 
its own circumstances. Do you suggest that counsel 
was merely obstructive ? 

Mr, Knight.--^o. ‘ , 

The Court. —Then I must accept .counsel’s state^ 
ment that he could not finish within half-an-bour. 


Mr, Knight.— should have gooe on and the 
commissioner should have compelled the witness to 
sit out the full time of the commission. 

The Court.— I have heard counsel at ‘considerable 
length upon the question whether the evidence 
taken upon commission of a witness for the Plaintiff, 
Mr. Batchelor, is admissible or not. M^. Batchelor 
appeared before the commissioner for * examination 
at 5 o’clock on Monday, ISth April. He was ex- 
-amined-in chief, and cross-examination commenced 
and* was proceeding at 7 o’clock which appears 
to be Uie usual time for a commission' to fise. 
Witness s^id that he could not attend on next 
day and was going abroad the day following. 
He said he was willing to remt^in half-an-hour. 
]^r. Garth said he could not finish in half-an-hour 
thereupon the commissioner rose. There is no 
allegation that cross-examination could have been 
finished in half-an-hour or any want of reason or 
m ‘statement of counsel. The deposition 
was not read and signed in the usual course but 
1 am not disposed to think th‘At this alone 
would prevent the reception of the evidence. There 
•is nothing in the Code requiring this, and in 
England where ‘there is such requirement it has 
been held to be directory only and failure to 
give effect to it does not invalidate the com- 
„ mission. The other objection is one of substance. 

Sec. 33 of the Evidence Act which empowers the 
.. Court .to read evidence taken on commission provides 
that the adverse party in the first proceeding must 
have had the right and opportunity to cross-examine. 
It appears to me that this provision means an effec- 
tual cross-examination complete and not partial. If 
that ^as not so, witness might, after a few prelimi- 
nary questions, decline.to appear upon a subsequent 
•date. There is no suggestion *but that the desire 
of counsel to clroSs examine was bond fide, and under 
these circumstances I am satisfied that the evidence 
tendered should hot be admitted. I am bound to 
add that the question raised is cme of some difficulty, 
and BO far as counsel can discover there is no case 
dealing with the exact question which is before me. 

Messrs, Leslie and Hinds, Attorneys for the 
Plaintiff. ^ ♦ 

Messrs,^ Mmgan & Co., Attorneys for the Defendant 
Coilipany. 

[ORDINARY ORiaiNA];^ CIVIL JURISDIOTION.] 

< In the matter of the Guarduns and 

Sai^, j. Wards Act 

1901. c and 

17, June. In the matter of Prakash Chundee 
> Mittbr, an infant. 

Guardians and Wards Act {V III of 1890), secs. 7 
and 17 —Appointment *of guardian of a memr as 
adopted son of anotfusr — Adoption challenged — Tide 
to pi^operiy clamed on behalf of infant, suit pending 
as to. 
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This was tin application under tUe Cuardians and That an application for the appointment of a 
Wards Act for the appointment of a guardian of the guardian is analogous to an application for lettei^ 
property and person 6f the aboveiiamed infant under of administration, and the question of title to the 
the following oirciirastances It was alleged that property claimed by the infant and the question of 
on the 10th February 1901 the infant was duly adoption canuot.be gone into in such an application, 

adopted by one'Sreemutty Kherode Mohiney Dassee, That the circumstances that the adoption is chal* 
widow of Surosh Chunder Mitter, as the adopted longed and that a suit at ’ present exists in which 
son of het deceased husband.^ Kherode Mohiney the title to certain properties claim^ on behalf of 
died on the day following the ^adoption. Suresh the infant is raised, aro such as Wiuld prmd facit 
Chunder Mitter left considerable property in Calcutta suggest that the interests of the inTant require 
and, else wj>ere, and a suit had been instituted by protection and a .guardian should be appointed, 
Kherode Mohiney against her husband’s mother, taking care at the same time not to .prejudice any 
Prosonnomoye, to have it declared that !wo of the question of title wliich may have been or may liere* 
properties alleged to have been loft by lier husband after be raised a.s to the status of the infant, 
belonged to his estate, the defence in that suit being That it having been brought to the Court’s notice 
that the properties did not belong to the estate or •that the validity of the adoption is questioned, 

Suresh Clumder, but formed the stridhan of the, j)recautioii should he taken to safeguard any pro- 

Defendant. That suit was pending at the time^of •perty the^guardiaif may get possession of. 
this application. Notice of this application was That the applicant bo appointed guar- 

given to Prosonnomoye as one of tlic near relatives dian, and that he do give a bond with two sureties ta 
of the infant. She appeared and objected to the t*he satisfaction of the Itegistrar for the proper 
appointment of a. guardian on the ground that the management of any estate that may come iiUo his 
adoption was not valid in law’, and that there was hands as such guardian limited to the moveable 
no adoption in fact. • properties and the rents and issues of the immoveable 

Mr, Sinha and Mr. B. C, Mitter for tho properties of such estate and that he do render 

Applicant. accounts every six months to this Court. 

Mr. Garth and Mr, CJiakravarti hv Prosonnomoye. K. C. Boee^ Attorney for the Applicant, 

i/r. J5. C. in opening the case submitted that Messrs. Kallynath Mitter md Sarhadhicary, At- 

Prosonnomoye cannot have any locus standi^ if she does .torneys? for the Objector., 
not admit Prokash Chunder Mitter to be an adopted Application (ji anted. 

son and that the question of. validity of the adoption S. R. D. * 

cannot* be** discussed in , tliis application. He cited 

Fankar Singh v Prandhone Singh ( 12 W. R. 356). [CIVIL RE VISIONAL JURISDICTION.] . 


‘Mr, Chakravarti submitted that the proper course 
for the infant W’as to institute a suit for the declaration 
of tho •validity of the adoption. Instead of that the 
parties have chosen this by-way M gain tlioir, 
object. He submitted tliat when* the question 
of right ^ to some properties belonging to late Suresh 
Clumder* is in dispute the proper thing that the 
Court ought to do is to appoint a Receiver to tlie 
properties and appoint a guardian of the person of 
the infant. He cited Sham Knar v. Mohammdo 
Sajwy (I. L. R. 19 Oal. 301) and* In the matter of 
Bittan^ an infant (I. L. R. 2 Cal. 357). * ** 

Mr. Sinha in reply said that Prosonnomoye De- 
ceived notice simply because of her relationsjup tc# 
me on the ground of adqption afid if she denies 
the validity, or the ^ct oltudoption, out must she 
go of this Application. Besides there are other jJi’o- 
perties than the -property in dispute and that if the 
.adoption is to be questioned it must* be done in a 
separate suit. Further there is a suit pending between 
Prosonnomoye and the representative of Suresh’s 
estate whmb suit requires looking after and submit- 
ted that guardian should be appointed, as prayed for. 

That under secs, 7 and 17 of the Guardians 
and Wurda Act |he only matter to be oonsidjred by 
the Court in appointing a guardian is the welfare 
of*the infant. 


^Am«icr Am, .1. 
* Pratt,* J. 
1901. 

■ 18, June. 


Rule No. Q7.^ of 1901. 

' Sarup Gan.ian SingiuBhuyan, 

J udgment-dobtoA Petitioner, 

V, 

Robert Watson ife Co., Ld., Decree- 
holders, Opposite Party. 


Limitation — Continuation of previous application 
— Fresh start— Landloi'd and Tenant Procedure Act 


(X of 1859), sec. 9!^ — Decree for rentSuit, whether 
inteirupts or keeps exewiimi in abeyance — Limitation 
— Exertion of rent decree beloiv Ks. 500. 


This was a rule issued on the 11th of March 1901 


by Ghose and Stevens, JJ., against the order of 
Babu Ram Niranjan Pershad, Deputy Collector of 
Bara Bazar, in the District of Manbhum, dated the 
29th of December 1900, and the execution proceed- 
ings in miscellaneous case No. 148 of 1900-1901. 

The facts of* the case material to this report were 
as follows 

• Messrs. Jtobert “l^^^tson Co. obtained, on the 
12th January 1892,* a decree for arrears of rent 
against the Petitioner, Sarup Ganjan Singh Bbuyan, 
undei; Act X of 1859, for 14| annas and costs and 
appli^ for execution on the 10th Match 1892. 
That applioatinn was dismissed on the ground of 
Informality on the 30th June 1892, and no lurcher 
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application for execution was 'made until the 18th 
May 1900. iMeantiine on the 19th April 1892 the 
judgment-debtor had instituted a suit to set aside 
a certain document on which the aforesaid rent- 
decree was based, and on the 9th August 1892 the 
plaint was amended so as to include a prayer to 
set aside the rent-decree itself, On the Ist July 
1893 a temporary injunction was issued restraining 
the decree-holdirs from executing their decree 
pending the decision of the said suit. 

On the ?8tb February 1894 that suit was decreed 
in the Plaintiff’s favour, and the temporary injunc- 
tioisf was converted into a permanent one. bn appeal 
that decree was set aside, and the injunction was 
discharged on the 2Uth May 1897. The decree- 
holder thereupon on the 18tlt May lOOO applied for • 
execution of the decree. Objection was taken* by 
the judgment-debtor that the applfcation was barred * 
and could not issue under the provisions of sec. 9;> 
ef Act X of 1859. 

The Deputy Collector held that the execution* 
proceedinjgs were not barred by limitation and observ- 
ed as follows 

“ It appears from copies of papers filed on behalf 
of the judgment-creditor that an injunction as 
stated was issued, while from the. judgment of the 
Sub-Judge referred to above it is clear that*t]je 
judgment-creditor was provento*? from executing 
the decree. As mentioned above this decree was set ^ 
aside by the Judicial Commissioner on the 20th May 
1897, and so it was on this date that the judgmt*nt- 
creditor’s rights and title to the execution of the 
decree were revived. Various rulings have boon 
cited on both sides, but considering all of them and 
the facts of ^t he case 1 think the period of three 
years’ limitation should run from the 20th May , 
*1897 ; and as the present execution proceedings were 
instituted on the 18th of May the decree is 
not barred by limitation, and I accordingly direct 
the execution proceedings to bo proceeded with.’’ 

Against this order the Petitioner moved the High 
Court and obtained the present rule to shew cause 
why that order and the execution proceedings sliould 
not be set aside. ^ * 

T/e/c^—That the application of the 18th "May 1900 
could not be regarded as a continuation of the pro- 
ceedings initiated by the decree-holders on the 10th 
March, or as merely a step taken in furtherance of 
the execution for which they had formerly applied. 

That the suit brought by the judgment-debtor 
did not interrupt and keep in abeyance any pending 
execution proceedings. 

That there is no authority for the proposition that 
the decree-holders are entitled^ ^6 a fre^h starting 
point from the 20th May 1897, and may execute 
their decree at any time w ithin three years of that 
date. 

(1. L. 11. 5 Cal. 547 and Itheioy Khhia Glme. 

\\ Koyhsh ClmiiUr Bose, U W, «H. (F, -B.) 3 
referred to), ^ ’ 


Jiahu Nnlini Ranjan Chafterjee for the Petitioner. 
Bahn Joyesh V hand tv Roy for the Opposite Party. 

Rvie made ahsolnte : 

Order mifd 2 Jroceedinys set aside. 

11. P. C. 

[CIVIL REVISIONAL JURISDICTION.] 

IIuleJJo. 1035 or 1901. 


Macf-kan, C. J. 
lUNERTBi, J. 
1901.« 

1 7, June. 


Bfnodini Dkvi, Plaintiff, 
Petitioner, 


’ KaI.A CriAXU CTTAOnAVAUTr, 

] Defendant, Opposite Party. 

• K.ramhuiiion hy rowi7?i/s/iio??-^Pnrdanashin lady- - 
Alleyation of immorality — Order rejecting application 
for examination hy commmion— Interlocutory ordtr— 
Ciml Procedure Code [Act XIV of 18S2), secs.^SSS, 
CO/O ~ Charter Act (24 and 25 Viet, C, 104), 15 

— Jurisdiction, power of superintendence of High 
Courts. 

, Tliis was a Rule issued on the opposite party, to 
sliow cause wliy.the order of Babu Bidhu Bhnsan 
BanerjiM', 3rd Munsif of Howrah, dated the 12tli 
March 1901, rejecting tlie Petitioner’s application 
for her examination should not be set aside. 

The Petitioner had aj)plied for her own examination 
on commis.sion. The application was supported by 
an affidavit to*tlie effect tluvt the Pctitiofier was a 
purdanashin Brahmin lady. The application w’as made 
in the course of the hearing of a money suit which 
w'itc brought by the Petitioner agninst licr father, the 
opposite paity, and w'as oj)posed hy the latter, who 
filed a counter-nfiidavit alleging that his daughter, 
the Petitioner, was a woman of immoral cha4*actcr, 
parrying on ^)i;pstitiition in Ids OAvn house with the 
help of her sister. The Munsif made the follow- 
ing order rejockiug the application : “ l^laintifl”s 
application tins day for her *owm examination on 
commission is rejected on tlie ground stated in the 
count ei’-affidavit filed by th(3 Defendant, her father.” 

The Petitioner then moved the High Court and 
obtained the present Rule. 

Jirlsupport of the Rule, it was cmi tended that as 
iti was not allogcrl in 4he counter-affidavit that the 
’Petitioner was not a purdanashin lady, the more 
allegation of imiftorality against her did not justify 
Ihe Mimsif’s order an^, that the High Courb*could 
inttu’fcre with the order of the Munsif under sec. 15 
of 24 and 25 Viet, C. 104. 

The Court :-« Tbo Rule is made absolute, and the 
Munsif is directed to constitute himself commissioner 
for the exapiinatioii of the Petitioner, Costs to abide 
the result of the suit. , 

Babu Mahendra Nath Roy for the Petitioner. 

Balm Voorna Chandra Shome for the Op^sit© 
Party. - 

Ruh Mde absolute, 

s. c. a ■ ■ ■ ' 
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also save parties costs resulting from casf's being 
•.strrtck oir and then ^^tting them restored. 11 k 
also expected I hat this will oiler greater oppev- 
iiinilics to the ,'illorneys to he ready with their 
cases and do away with J. he usual eNoiises for not 
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§igli Court (tpioticc. 

Notice is hereby given that the next exa,inination of 
candidates for adTins.sion ns Attornevs wi41 Voinraencc on* 
Monday, the 5th of August 1001, 


High Coqnr, ORtaiNAL IjIide :\ 
The fMi i/wRC, 1901, J 


W. R. KfNK, 
Recjistrar, 


being pn'parcd to go on. 


, l\loNSIKUR ImUOUI, THIO DISTlXoriSHEl) KhENOII 
advocate, who has won tho admiration of the world 
by his fearless advocacy on behalf of tho defence 
in the State trials of Zola and Drey feus, N\a8 the 
lioiKkiirod guest of the llardwicke Society at its last 
anffual dinnei’. Tl^e llower, of tlie J^lnglisli lleiich 
and the; iUr aj-tended to honour him, as ]»y honour- 
ing him, tliey deemed, they weix! only hoiiounng tho 
noble traditions of* a profession whose high privilego 
it has always been to defoivl an iiecuscd however 
linmblo, no matter how §rave .may be tho charge 
and how miglity the ac(!iigcr. The liomnge done 
to the guest was not so much for the causes he 
so pleaded as it was for his fearless 'vindication 
*of thcndglit of defence against a powerful executive, 
(juite* regardless of the prevalent public feeling 
and undaunted even by tbo hands of an assassin, 
, M. Labori, addressing his li<)sts, s])oko of this riglit of 
defence and of tin* Bar, who arc the custodians of it, 
in the following terms: — 


It is M«, Justice Brett and not Mr. Justice 
Pratt, as stated in our last issmf, who presides at 
the present Calcuttai* Criminal Sessions. There* arc 
only six poses in the list. Four of these are petty 
ones in which the aooused have been committed 
heoause they are old offenders. Of the romifining 
two pue is a case of fraud a bank and the other 
an attempt at murder. The low record of crime 
reflects predit on the capital of the Empire. 


In vinw of the recent run on the l|st on the 
Original 9ide, and the number of oases struck off in 
oonsequenee^ we have been asked to suggest whether 
it wmild not be practicable in future to appoint 
sotne Saturday for the revision of the Romanet cause 
in Cbapbers^ On such days, attorneys who may 
nnt. ih9 with their cases for apy sufBpient 


The right of ilefonco wa,-; a natural right ; they showed at 
the same time lli.it it was tfto f-Diunion aim of .lU iiai ri.^rei’H 
to protect i Ill's riglil, \\ ilk'll from the niortt anckiit times hail 
been cojiuiitted as a Niered d€[)o,siL to the Dai s of all civilised 
’nations. The liar, in fact, w.us indi.H})en.''aljlc to secure to the 
advocate the liberty and tlie power to accomplish his profes- 
sioiial duties. Tliore were circunisiancfv, lio knew, wliere 
nothing else was rcijuircd to as.^ist a ha^i^l,l>r in lii.s sometimes 
arduous task than a miglily instiLution, a sljong associa- 
tion of men wlio respected and i’eare 1 for tlicir kimwlcdfiic, 
honour, ami inlliu'iicc, were at the same time so thoroughly' 
united by their jfrol essional iiloal that they were in some way 
compelled to bfiug their fellow-uiemoers, in spite of (heir own 
cijunsel, opinion.s, or pa.s8io»is, to tho supfioi t of their common 
authority. It*had been rlglitly said that without independence 
there was no Dar. It was no lesf* truo to add that without a 
Bar there was no independence for the nation, and where wouhl 
this be better understood ormorebighlyprodaimed than in such 
an asseftibly of men as were there that evening, many , of 
whom bad conferred oiF would confer lustre upon Parliament, 
tho Bench, and th^Bar, in a country where liberty from olden 
times ImwI been at the base of every political institution 
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wh«re judicial ]>o\vcr stood so high that in all of the 

world it was looked up to aa a tnodel of authority, indepeii- 
deuce, and justice where the Bar enjoyed so inuoli credit and 
consideration that it was deemed worthy of producing the 
most emiuent members of the Bench. 

Thh Bar in England being always the sTErriNc 
stone to the Bench, the judges have great regard 
and respect for the profession to which they once 
belong^. It is no wonder therefore that tlie in- 
depei^ence of the Bar is to them a matter of no 
less concern than is the independence of the Benoli. 
The Lord Chancellor, in replying to the toast to 
the Benclu rightly gait I, thaV without the indepen-^ 
dcnce of the Bar and tlio independence of the Bench 
the cause of justice was never secure. AVe com- 
mend his words to the profession and urge on Miost 
who have the privilege to belong to it, to'raake 
“courage, learning, independeitce niid« fionotir’^ 
their watch-words in life. 

It might be that each nation had its own proeo.s,scs aijd 
forms of the administration of juslieo. \Vc wcic not their 
judges. We had nothing to do with their uiodcK of adniini.'s- 
tering justice. But wc did recogniise this, that the same 
qualities in all countries and in all times, lourage, independeiico, * 
and honor, were to he always held in estec'oi by inunkind. 
Speaking as a judge and returning thaiiks f«>r tlie Beneh, he 
might say that the function of a judge was not t<i spe,ik hut 
to listen. Whether tljat funolioii was uuiveisally observed 
was one of those questioiiK which he declined to dihcuss. •All 
he could say was that it would be*wcll il the judg(M\ould 
appreciate what an invaluable assistance it was toxins owq 
mind to listen to those wlnvliad prepared their arguments and 
were perfectly familiar with tlie faets. He had l>ecn remmdetl 
by the projiuser of tl^e toast that the iiulepemh'ncc of the 
judges was one of those thiugs which was not of yesterday. 

If his historieal inemoiy was right, the indepeiidenee of the 
judges dated from the time v.f William HI., but undoubtedly 
the independence of the judges and the independence of the 
Bar was the great security for the administration of jqstiee. 
It was idle to expect that, wli ether it, were in re.-'/Kvt of jv 
popular or of an unpopular cause, you should re.sti,iet an 
advocate from doing what is unpo])ular, and only allow liiui 
to say that which is pleasing to the multitude. If such a 
system were to prevail among mankind the administration of 
justice would be in grave peril. It was one of tlie gloiios of ‘ 
the English Bench, one of the glories of any Beneh that had 
respect for itself, that, however unpojiular and wliutever might 
be the circumstances which surrounded a particular case, the 
man who was intrusted with th*' interests of another should 
forget all that referred to himself, and only remember that lie 
represented another. He could not forbear to say that the.se 
were topics which tempted even a judge, who was bound lu 
listen, to go further than he wouhl, and he w nuld say no more 
than this, that he thanked them on behalf of lii.s brother 
judges, and he was quite suio that they, with him, would 
only loo gladly recognise the fact tlmt what they owed to an 
independent and learned and honorable Bar was incapable of 
ftlequate expression. 


Tub Law op Legal PfiACTiVioNKns, including iht 
legal Practitionen Act (XVJll of 1S79, as amended 
hy IX of 188/^ and XI of 1896\ with Xqtes of 
Rnlingt and Jtules of the sevetuLIIigh Cow ls. Bv 

Jvdgds Com% 

£av,hforf,mL Price 


The work before us does not aspire to be a 
exhaustive treatise on the subject yet it gives us 
inucli useful information as to* the functions, powers, 
and duties of the Legal Practitioners in Courts and in 
relation to their clients and agents. 1 1 also contains 
some informations of a practical nature such as 
rules for examination, qualifications and certiiioates 
of Vakils, Pleaders, Attorneys and Mnkhtears. " The 
b 3 ok is divided yito two parts, the first embracing 
the case law on the subject of Legal Practitioners 
generally, including Advocates, Vakils,. Attorneys, 
Pl(!aders and M nkhtears, llevcuiic Agents, etc., and 
the secofid dealing with the Tjegal Practitiqjiers Act 
and the reported decisions of our Courts thereon. 
Each of these parts contain considerable information 
•which should prove useful to legal ^iractitioners. 
The author’s attenvpt to furnish members of the pro- 
’ fession with useful hints and suggestions on matters 
of practical utility is also very laudable. The paper, 
printing and the general get up of the book are, 
however, far from prepossessing. 

• . CngltBlt JlBtcB. 

COUHT OF APPEAL.--/?! re J. Tomkins and. 
Sons. Before Loud Justice Kigby, Loud Justice 
A^augiian AVilliams and Lord Justice Stirling; 
18th January 1901. 

Banbuptcy^Act^ 1888, see, lJf8 — lin officer of the ' 
company^ interpretation ofP 

In September 1900 a firm, called Eastwood, Limited, 
presented a bankruptcy petition against the above- 
named J. Tomkins and Sons in respect of a judg- 
ment debt of £70. 'J'he applicants had alleged that 
executions had been levied and thereunder the 
, debtor’s goods hind sold by the sheriff in 

July previously. That application was signed for 
the applicant /lompuny by “H. J. Byrue duly 
authorized under the seal di the company.” The 
said Byrne was a clerk engaged in the company’s 
secretariat work. By a resolution of the Board of the 
company some years previously Byrre was author- 
ized to take all necessary steps in bankruptcy against 
debtors’ of the company. This"* authority was given 
vnder the seal of the company. The debtors raised 
i the question that Byrue was not an officer of the 
company wutbiu Vhe meaning of the above section, and 
urged that the baukriy>tcy petition wa^ bad in con- 
sequence. Mr. Registrar, Linklater, agreed wi^i the 
debtor’s view that Byrne was not such an officer, but 
he Ordered that the petition should be amended by the 
crodilRn’s authorizing a proper officer to act on their 
behalf. . 

The debtors appealed objecting to the amendment. 
The Court of Appeal held that any person hand fide 
chosen by the company to be their agent for the 
presentation of a bankruptcy petition b^me there- 
by an officer of the company for that purpose 
within the meaning of the Act. The, appointment 
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of Byrne was consequently good and the petition good. 
The creditors were wrong- in insisting on the amend- 
ment, therefore the appeal would be allowed but with- 
out costs. The matter would come before the Regis- 
trar on the original petition in the ordinary course 
and proceeded with as on a good petition. 

Mr, J. If, Kemp for the Debtors. 

Mv, Francke for the petitioning Creditors. * 

C. W. A. 

COURT OF APPEAL. — In ra Lake, a .souciTon, 
Dyes TRUiiTO. Before Lord Justices Rigdy, Vaughan 
Williams and Stirling, 2*2nd February 1^01. 

Bankruptcy Act^ 188^^ sec, Jt8 — Preference by 
bankrupt — Dominant motive. 

This matter came up on appeal in the bankruptcy 
of Benjamin G. Lake of the firm of Lake and 
Lake, solicitors. The appeal was from a decision 
of Mr. Justice Wright. In January of last year a sum 
of £1,250 was received by the said bankrupt or his 
firm and had been misappropriated. Benjamin G. 
Lake was a trustee of a marriage settlement and his 
firm acted as solicitors thereto. 'J'hree months later 
the bankrupt deposited, with the trust* securities with 
his firm for safe custody, £2,000 Didcot Newbury 
Railway debenture stock accompanied by a memo- 
randum. The question arose principally on the terms 
of this memorandum whether the bankrupt acted 
with a view to prefer the cesiid que trust from a 
motive of gratitude ; Mr. Justice Wright liad held 
that that was the reason, and not mainly from a 
sense of the obligation to repair the breach of trust. 

The Court oe Aitbal allowed the appeal of the 
trustees of the settlement, on the ground that the 
trustee in bankruptcy shouhl atlirmativcly make 
[jut that the dominant motive of the bankrupt was the 
desire to prefer the favoured cueditor #vtT those less • 
favoured by him. It w’as admitted here that he was 
moved by, mixed motive^;. • 

Mr, V, Smithy K, C., and Mr, Colt for the 
Appellants. • 

Mr, RawlinsQUy K, C., and Mr, Korthcotc fpr the 
Respondents. , 

Appeal alloived \olth costs. 

a w. A. 

COURT OF APPEAL.—] NMAN v. Ackroyd, and • 
Bb^t, Limited. — Before the Master* of the Rolls, 
Lord* JiTSTicEB Collins and Romer. 23rd Februarv 
190L . . ^ 

Company— Director^ remuneration — Apportlonme^ f. 

The facts are stated in C. W, N , Vol. IV, p. cxci. 

The claim which was resisted by tbe company was 
one by Itoe Plaintiff, a late director of the Defendant 
company, fcr remuneration at £125 a year from 
lst.Nby««a^r 1898 to 30th May 1899 amounting to 
£^24 4. The question was whether the director 
undeip the Slst article of Association was entitled to 
remuhemiitiqD for a poripd less than a year. 


WEEKLY NOTteS. 

The Court of Appeal upheld Mr. Justice Bruce^a 
decision that he was not entitled to it and referred to 
the two decisions : Salton v. Ketv Beeston Cycle Co, 
(1899, 1 Ch. 775) and Jn re Centml De Kaap Mines 
(W. N. 1899, p. 2lfi) as supporting that view. 
The case of S^ahey v. Port Darwin Gold Mine (1 
Alegoiige 385) was based on a different state of facts, 

i/r. Edward Bray for the Plaintiff. 

Mr. Llewelyn Davis for the Defendants. 

C. W. A. Appeal dismissed with costs. 

CHANCERY D I VISION.- I^ladoate v. The Vint- 
NKRs Company. Before ’Mr. Justice Cozens Hardy* 
20th January 1901. 

Construction of a Will —Gift — Conditions im- 
posell.^ * 

The Wijl which lyas to be construed and its effect 
declared was that of a Mr. Gassiot. By it he be- 
qubathed to the above company the portrait of his 
l»to friend and partner one Martiney “ to be hung 
up by them io a conspicuous part of their Common 
Hall and always so to remain,” and on the under^ 
standing that that condition was accepted ; there 
was this further bequest, “ the sum of £4,000 to be 
paid from such part of my personal estate as may 
by l%w be beciucathcd for charitable purposes, en- 
juiirtng the said company out of the income of the 
said £1^000 to keep in due and proper repair the 
jJaid portrait, tlie surplus to be applied by the 
master and wardens of the said company for the 
benefit of individuals who havetju-becn engaged in 
the wine trade ; and if applied by way of annuity, 
no single annuity to exceed £50 per annum to be 
held only during the pleasure of the master and 
waril^ns for the time being of the Vintners Com- 
fany.” . 

The learned Judge held that the bequest of the 
picture was a ^ood bequest, the condition being not 
precedent but a subsequent condition. The other 
gift was not valid, there was no reference to age in 
the description of the recipients of the bounty, nor 
to their poverty. The wording did not disclose any 
indication of a charitabie gift, the intention did not 
appear sufficiently so as to support the gift as a 
charitable one. This gift therefore failed. The 
cost of this matter which was heard on an originat* 
ing summons was to come out of the estate, 

Mr. Eve, K. C., and Mr. Cartnell for the Plaintiff. 
Mr. A. James for the residuary legatees, 

Mr. V. Smithy K. C., and Mr. Romer for the Com. 


KING^S BENCH DIVISION.— Levy v. SoottIsH 
Emfloybhs Insurance, Limited. Before Ma, JusticR 
Wills and Mr. Justice Kennedy. 30tb January 
1901. • 

Insurance— Cgntract— Authority of agent— Mis- 
statements in application form. ♦ 
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Til the proposal form the Plaintiff, Levy, had stated 
his height to be fift. Sin, and weight 14st. 71b. 
Both those were incorrect, the Plaintiff being a 
shorter and a much heavier man. In the form filled 
up by Plaintiff there was a printed notice that the 
company would not hold to be binding on them, 
verbal statements made to the agent and until a 
policy was made out, the Insaraneo was not complete. 
The Plaintiff’s case rested on what one Hast, Defend- 
ants agent, said at the time he gave to Plaintiff 
receipt for the ,£5 paid as premium “ you will be 
insured right away if you do not hear within 14 
.days’ trial the matter as ccfmpleted.” The allusion 
to the 14 days was made owing to the premium 
receipt stating that it covered that time, but it was 
stated thereon to be given^ “subject to the condir 
tions of the policy.” The Plaintiff was totally 
disabled by a railway accident nv^hich wf.8 ‘covered 
hy the policy, but the Defendant company bad 
immediately on reccij)t of Plaintiff’s application 
declined it, before tlie accident happened, though 
Plaintiff had not beard of the refusal of bis proposal 
before the accident. The Kccorder on the findings, 
bf the jury that Plaintiff was not aware that his 
height and weight were not correctly stateeP in his 
•application form, and that Hast did say to him as 
Ubove set out, found for I’laintiff. 

The Divisional Court, as above constituted on the 
company’s appeal, set aside that finding being of 
ofjinion that at the date of the claim there was no 
contract of insurance. Hast liad no authority from 
the company to ffcsurc the Plaintifl’, nor did that 
agent contract to insure the Plaintiff; moreover if 
there was evidence of. a contract by the agent, it 
^vas of no effect because it contradicted the terms 
of a written document. The agent was tr^ateej 
by the Plaintiff as having authority to iilake an 
entirely different contract to that contained in the 
proposal. The agent had no such authority. Tlie 
misstatements in the proposal were material and* 
fatal The finding of the jury that Plaintiff did 


at Gray’s Inn, will bc found at p. exv, Vol. V, of the 
C. W. N. Mr. Ahmed in January 1899 when he 
joined that Inn of Court had^ as is usual, deposited 
£50. The Official Receiver as the trustee in bank- 
ruptcy now claimed to be entitled to that sum and 
sought an order directing the Society of Gray’s 
Inn to make it over to him less any fees or sums 
their actually duo and payable to the society by 
the bankrupt. ^ 

The claim was resisted on behalf of the society 
under their rules which regulates the admission of 
students for call to the Bar. It was urged that 
the society had a right to retain that deposit against 
all sums which may fall due from Mr. Ahmed. 
The learned Judge was clearly of opinion that the 
‘society was entitled to retain the £50, which was 
a cautionery fund, so long as there was any possi- 
bility of Mr. Ahmed’s liability to them having 
regard to .the rules of the society. The claim of 
the Oflicial Receiver was therefore rejected. 

Mr. Maepherson for the Official Receiver. 

Mr. Clayton for the Society. 

Decision in favour of Graf S‘ Inn, 

C. W. A. . 

• 

crates 0f (EaBCB. 

(The Important ones to he fully reported hereafter.) 

‘ -PRIVY COUNCIL. 

[On Appeal fkom the BoMBijf High Court.] 
Lord IIonnousB. 

Lord Macnaghten. Karim Nensey, Plaintiff, * 
Lord Robertson. Appellant, 

Sir R. Couch. ■ v. 

Sir Ford North. George K, Hb’inricks and 
1901. ' D. H. Glade, Defendants, 

30, April. Respondents. 

Construction of document-^ Agreement to pay on 
behalf of father — Death of father. 


not know that his height and weight were incorrect- 
ly stated was preposterous, and could only be 
attributed to the Plaintiff ‘being a poor man and 
the company a wealthy concern. The case of 
Bawden v. London and Edinburgh Insurance Cor- 
poration (1892, 2 q. B. 531) was distinguished. The 
appeal was alkuved. 

Mr. Glynn for the Plaintiffs. 

Mr. Dalhy for the company appealing. 

C. W. A. Jxulgment for Appellard. 

P> AN K R1 PTC\ (JO 1, 1 IT. re Ahm ed er par^te 

THE Ofi’iuial Reoeiveii, Before Mn. Jlwce WuianV. 
ith May 1001, 

s Jnn-rDejmit (uj sUuhnt -lUght of Irusloe 
ta bankvvjticy, « 

banl-rnnfil® f , of ptooe«dinf{8 taken in the 
hankjuplcj of Jlr. hiraaaddin Ahwed, a law stuclent* 


The Respondents are merchants carrying on busi- 
ness at Bombay as “ Glade k Co.” The Appellant 
in the year 1894 was carrying on business in part- 
nenship with his father Nensey Perop^ hip grand- 
father Peroo Mahomed, and his uik}^|| Fazal 
Feroo and Kassam Peroo under the name jgjjyle 
of “ teroo Mahbmed ” and “ Nensey 
the terms of an indenture dated 

The Appellant had m phpcre in 
under the terms of th^|itMlentard 

In the year 
llWtncrs it was^ 

act as peacd-maker^ 
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terminated in an agreement for dissolution, this was [PRIVY COIfNOIL.} 

drawn up dated 30th July 1894 and executed by all AppbaIj from Oudu. 

the ' partners excepting the Appellant. In conse- t Hobhou. e 

qiience of such refusal, several conversations took t rnn MinwArHTwv Haja Mahomei) Mamtax Ali, 
place between the said Heinrieks and the Appellant ’ Plaintiff, Appellant, 

Ld it ^as only npon receipt of the following ‘.letter sm K^rnrCoocu 

that the Appellant signed the said dissolution agree- MnuTn Fariiat Aja Khan and 

talent. ^ ^ 1901 Sakh AW^T Au Khan, 

The letter was drawn up by Appellant’s attorneys I ’ Defendants, Respondents. 

Messrs. Gilbert Payne and Sa/ani and was signed ’ t . » nr , 

Glade & Co. The letter was addressed to Appellant. 

In consideration of your having at oilV request p^yperty-— Maintenance Assignment of villages in 
signed the agreement of dissolution of •partnership maintenance. 

made between Mr. Peroo Mahomed and Messrs. These were consolidated appeals from a judgment 
Nensey Peroo, Cassam Peroo, Fazal Peroo and of the Judicial Commissioners of Oudh, dated I9th 
yourself, we hereby agree to pay you on behalf of ^ May 1898, reversing decree of Civil Jijdge of 
Nensey Peroo a sum of Rs. hOO per month payable Lueknow. , 

on the first of each month until such time as yoiA* • Tho ^uits raided the question of the title of the 

father Mr. Nensey Peroo makes provision for your Respondents to the villages of Kasmora and Pura 
maintenance, so as to give thereby himself the above Mirza. The facts arc these -Rajah Uiasat Ali was 
sum every month for such maintenance.” < talukdar of Atranla in Oudh. He died in 1865 

The Respondents duly paid the said sum of leaving him surviving a widow Dan Bibi, The 
Rs. 500 until the death of Nensey Peroo which Appellant is the posthumous son by that lady and 
took place on 29th March 1898. ,The Respondent was born in October 1865. On the Raja’s death 
Heinrieks failed to persuade the father Nensey Dan Bibi got possession, but on 23rd August 1865 
Peroo to provide for Appellant on the Respondents her title was challenged in a suit for popession cf 
refusing to pay any sum accrued since the said Hi# estate instituted by one Mussammat Madaro as 
father’s deathj The Appellant commenced the present ^lardian of her sons, the Respondents, claiming 
suit in the Bombay High Court in its original title (or them as the legitimate sons of the deceased 
jurisdiction to recover the arrears with interest over* Raja. She herself was a prostitute, but she alleged 
Rs. 4,000. Mr. Justice Tyabji allowed tlie claim but the Jlaja had married her. During the coui'se of 
on the Defendant’s appeal that deccsion was reversed the litigation a reference was made on the 27th 
by the Chief Justice Jenkins and Mr. Justice Candy. October 1865 to arbitrators to decide the following 
The Plaintiff then brought this appeal to His issue, vii . : — “ Whether the son, born of Dan Bibi, 
Majesty in Council. The ‘sole question was the right can be the sole heir to the entire property left under 
construction to be placed oti above set out letter the custom of the country, or Parhat Ali Khan and 
which constituted the agreement. ^ ^ * Sakbawat Ali Khan, the two sons born of Madaro 

Mr. Lawson Walton^ K. G,, and* Mr. Mayne for Bibi, can also be successors to the property 'I If they 
the Appellant contended that the High Court should can, what is the portion to which they and Madaro 
have decided that b/ the said agreement, the Defend,- Bibi would be entitled to'J” 

ants bound themselves to pay the said sum until the An award was made bearing dale the 18^th Nov- 
father made » provision for the Appellant’^ mainten- ember 1865; and the arbitrators decided against 
ance. The father’s death without making such pro- the claims of Madaro Bibi and her sons to any 
vision did not put an end to that ’agreement. Plaintiff “ share in the inheritance.” They then decide that 
was entitled to the equivalent for an asset which was Madaro Bibi was entitled to articles given her by 
of a permanent kind. He was relinquishing a rigl^ in the deceased Raja, and to recommend maintenance 
a partnership business, , for Madaro ^hi and her sons in the follow irg 

Lord Magnaohten. — Y ou will •observe that pay- terms:— “It is proper that Bibi Madaro should re- 


Q^ents were to be made on behalf of his father. 

SfitR. Couch.— -The father was not “bound, to 
for t>he son’s maintenance after his death. 
Walton . — The Plaintiff’s interest iif the 
was not dependent on bis father, it was 
SiCWfi ittrinterest; he was bartering away. The father’s 

P the agreement absolute by making 
impossible. 

C.y Mr. Jardinef K. G., and Mr. 
for'ihe'Bespcindents were not called 

C* Judgment reserved. 


ceive Rs. 60 per month in cash for maintenance and 
support during her life, on the proviso of keeping 
herself in the house with honour and good conduct, 
That the monthly stipend just proposed for the 
maintenaftce and support of children should continue 
for six years, aft^ which time when the children 
become capable of \t3ceiving education in a Govern- 
ment School, the Government would than propose 
what they should get for their support.” 

***That when ^both these children are grown up 
And atUin the* age of discretion, they shall hove 
tillages separated for them, scecording to their 
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stipend after deduction therefrom of the Government 
revenue.” 

“ That the monthly stipend will be given as fol- 
lows 

lls. 10 per month to Bibi Madaro. 

Ils, 30 per month to Farhat Ali Khan. 

lls. 20 per month to Sakhawat Ali Khan.” 

Two of the arbitrators appeared on the 7th De- 
cember 1865 before the Deputy Commissioner, in 
whose Court the case was pending, and he seems to 
have returned the award, for on the document is 
endorsed a further award made on the 17th Decem- 
ber 1865, but signed by only two of the arbitrators. 
Up to the 21st December 1865 it had not been filed 
in Court, yet on that date the Deputy ("ommissioner 
proceeded to dispose of the case, and passed a deerpe 
in the * following terms: — “ 1* dismiss the claim,for 
the estate, but decree maintenance to PlainUfiV and 
the two sons Farhat Ali and Sakhawat Ali, on the 
ternis of the award, viz. Plaintiff, lls. 10 ; Farhat 
Ali, Us. '10 ; and Sakhawat Ali, lls. 20, total lls. 60.” « 

This decree was confirmed on appeal by . the Com- 
missioner of Fy/abad, on the 11th August 1866; 
and also by the J udicial Commissioner on the 2nd 
January 1867. 

Payments by wjiy of maintenance were made to 
the Respondents, but not the exact amounts decreq^ ; 
and in consequence, in the year 1883, they claimed 
from the Deputy Commissioner, thd" estate still being 
under the management of the Court of Wards, a 
sum of Es. 3,271 as arrears due to them. On the 
25th May 1883 the Deputy Commissioner asked 
for orders, and wrote as follows Their claim 
appears to mo to be perfectly correct; and with 
your sanction I propose to make the payments at an 
early date. J also propose in accordance with tbo 
decree of 1866 (1 9th March) to put an end to. the 
cash allowances for the future, and assign to them 
a village apiece for their maintenance. I would 
choose for the elder Farhat Ali, a village which 
would give him an allowance of Us. 500 or Rs. 600 
per annum, and for the younger Sakhawat Ali, a 
village producing Rs. 350 or lis. 400.” 

The Chief Commissioner sanctioned the proposals, 
and stated in his order of the 7th July 1883 that 
the Respondents be given, in lieu of tlie present 
monthly allowance, two villages, yielding a profit 
of Rs. 600 and Rs. 400 per annum respectively, 
after the payment of the Government yuma.” 

On receipt of this order, the manager of tho 
estate was required to report, and he, on the 19th 
August 1883, suggested the villages cof Kasraora 
and Pura Mirza as suitable for the purpeso. And 
on the same date the Deputy Commissioner directed , 
the immediate delivery of posscssibn to the Respond- 
ents, and the execution of “conveyance deeds,” 
granting them a heritable interest, 

No conveyances have ever been executed, but ‘the 
Respondents were at once given pbssqssion of the 
villages in suit, and have continuously received the 


profits, which are in excess of the amount sanctioned 
by Government. 

On coming of age, the Appellent being informed 
of the nature of the Respondents’ possession, refused 
to recognise it ; but was ready and willing to allow 
them ja cash maintenance of Rs. 30 and 20 per 
month as decreed to them. On their refusal to sur^ 
render possession, he instituted the present suits to 
obtain possession of those villages. 

The Judicial Commissioner found as follows : — 

“The Defendants had certainly a claim .to main- 
tenance vPhen the villages were made over to them, 
and it was ^r the benefit of the minor that such 
claims should be settled. Sec. 172, Act XVII of 
1876, provided that the Court of Wards shall have 
, p0wer to give such leases or farms of the whole or 
^arts of the imnjoveable property, under its charge, 
and to mortgage or sell any part of such property, 
and to do all such other acts as it may judge to be 
most for tho benefit of the property and the ad- 
vantage of the disqualified proprietors. If the Court 
of Wards, therefore, honestly thought it w'as for the 
advantage of tho estate that the Defendants’ claims 
should be ‘settled by making over the villages to 
them, tho Deputy Commissioner acted within his 
authority when he did so. Had there been no award 
or decree, — as the estate is one of considerable 
importance and the Defendants, as brqthers of the 
talukdar, hail a claim on him for maintenance,— I 
do not think it oould be held that the grant of the 
villages to them, in lieu of their claims, was not 
proper, or that it was not for the advantage of the 
estate and its owner that a reasonable and suitable 
provision should be made for them in accordance 
with the custom of the family. Courts in fixing 
maintenance should hav6 regard to the status in life 
of the ward and the amount of his income, (Treve- 
lyan’s Law relating to Minors, page 223), and the 
same considerations should guide the Court of Wards 
in settling claims to maintenance. There is nothing 
to indicate that the Deputy Commissioner, in making 
over the villages to the Defendants, had their inter- 
ests in view, and not those of the Plaintiff. He did 
BO presumably, because he thought the income of 
the villagea was a proper amount to be given for the 
support of the Defendants, having regard to the 
rank and circumstances of the parties.” 

On this appeaU Mr. Degruytker for Appellant 
submitted that the limits of Respondents’ rights were 
to receive Rs. 30 and 20 respectively per month 
for life only. That the practical effect of the De- 
puty &ommis8i()u6?r’S order was to make a gift of the 
Appellant’s property to the Respondents to which 
they had no right. That the Court of the Judicial 
Commissioner had erroneously considered that they 
bad a right to maintenance. 

The questions were Can a guardian deal wHb 
property to the disadvantage of the ward and did 
the Court of Wards i^tand in a better position* 
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He submitted it did not, when such power is not 
given by statute. 

He referred to Ac* XVIT of 1876„ secs. 101, 167, 
170, and 172. He submitted that the Deputy 
Commissioner had not exercised a conloious judg- 
ment which he was bound to do, the minor's interest 
and the benefit of his property was never present 
to his mind. He had really given away the minoi's 
property. ^ 

P'urther the Court of Wards was really the Chief. 
Commissioner as the Deputy Commissioner was under 
his control and the order of tlio Deputy Commis- 
sioner was in violation or went beyond the sanction 
gi\;en by the Chief Commissioner. 

The CounT. — The Deputy Commissioner is tlje 
Court of Wards. He is under the control of the Com- 
missioner but he is the Court of AVar^s. 

The Hespondents were not represented. 

Judgm^xt rmrird, 

C. AV. A. 


CALCUTTA HIGH COURT. 

[CBIMINAL APPELLATE JURISDICTION.] 

ArrEAL No. 278 of 1901, 

Chose, J. A Nazim and three others, 

Taxlor, J. I Appellants, ^ , 

1901. I' • 

^1, Juno,* J The Kino-Emperor. 

Gojnfmioii — lUtfacted confeBuon^ if and how far 
admimhh in evidence — Admmibiliiy of such confes- 
sion against person other than the maher thereof — 
Corroboration^ 'amount' of. necessary — Previoxes con- 
victio?i8, hoiy to be proved — Emmination of accused • 
to prove such previous coxivicthn^ if frdper — Prejudids 
— Evidence Act (7 of 1872\ sec, 91 — Criminal Pro- 
cedure Code {Act V of*1898\ secs. 310, 3^2, 511. 

This was an appeal preferred by the Appellants 
from jail’ on the 14th of April 1901, against the 
order of B. B. Newbould, Esq., Sessions Judge of 


of the stolen property. Nazim confessed on the 
11th October 1900, and ho repeated it on the 30th ; 
and it was not withdrawn at the trial, and was 
put in evidence. In the second confession, Nazim 
exculpated A'^asin, saying he did not go to commit 
the theft; and the evidence of his wife did not 
inculpate Yasin. It appears, however, that on the 
11th October 1900, A'asin admitted before a Magis- 
trate that he was one of the party of thieves and 
that he got Rs. 15 as his share, but that he had 
spent it. < hi the 30tli < >(5tobov he alleged that he 
had made the .statement in fear of his life, and I his 
was appawntly his first opportunity of retraeling. 
No property was found in his possession and his 
confession was not full of details. 

'Nazim admitted in his examination before the 
Bpssiqus Court that he w'as three times previously 
convictetl, once id 1889, twice in 1890, and once by 
the Sessions Court in 1894, when he was sentenced 
^to six years, all the convictions having been for theft 
or receiving stolen property, and there was a record 
of such admission on the Sessions record. 

* TJie accused were tried by the Sessions Judge of 
Sylhet with the aid of two assessors. Cue of the 
assessors was of opinion that Yasiu and Tarniz were 
noj guilty while the other found all the accused 
gtiilty of the offences charged. Tlie Sessions Judge 
convicted all the ^accused of the otfences under secs. 
457 and 411, I. P. Code, and sentenced Nazim, in 
couse(pience of his previous convictions to ten years’ 
rigorous imprisonment and the others to three years 
under sec. 457, I. P. Code, and passed no sentence 
under sec. 411, I. P. Code. Against this order the 
prisoners appealed from jaif. 

*IIi‘ld — A retracted confession should carry prac- 
tically no weight as against a person other than 
thc*maker inasmuch as it is not made on oath, is 
not tested by cross-examination, and its truth is 
denied by the maker himself, who has thus lied in 
one or other of the occasions ; and the very fullest cor- 
roboration would be necessary in such a case, far 
more than would be demanded for the sworn testi- 


Sylhet, dated the 15th of March 1901, convicting the 
Appellants of oftences under secs. 457 and 4*11 of 
the Penal Code. ‘ ^ 

The facts of the case, so far as they are materi^ 
to this report, were as follows: — Dn the 23rd July 
1 900, ‘ the house of the complainant, Gopal Chandra 
Cuba, was broken into under circumstances which 
amounted to an offence under sec. 457, 1. P. Code, 
(house-brealking by night). Prop^ty was stolen 
and upon information from one Abdul All, the Ap- 
pellants and two other persons were arrested. Some 
time after the occurrence Nazim and Yasin, two of 
the Appellants, made confessions, and the wife of 
Nazim gave evidence to the effect that Nazim and 
Arabdi and others went to commit theft and after- 
wards divided the spoil. There was also evidence 
that Tamiz gave up some buttons which were part 


mony of an accomplicS od oath. 

That a conviction cannot bo had on an uncorro- 
borated and retracted confession made by an accom- 
plice. 

That the accusation made in a confession of an ac- 
complice may be considered against a co-accused if that 
statement is put in evidence against him, but its evi- 
dential value would be of the slightest. 

That hawing regard to the provisions of sec. 91 
fil the Evidence Act and sec. 511 of the Code of 
Criminal Procedure,* previous convictions should be 
proved by copies of judgment or extracts from 
judgments or by any other documentary evidence 
of the fact of such previous convictions. 

That regard» being had to the provision in sec. 342 
of the Criminal trooedure Code, an examination of 
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the accused I'u respect of tlioso convictions is witliout 
legal warrant or justification. 

Basanta Kumar Ghaitak v, Queen’Euiprm (f. L ll 
26 Cal. 49) referred to. 

A Sessions Judge is, however, justified under sec. 
810, Cr. P. Code, in proceeding to pass sentence on 
the accused on an admission by him of previous 
convictions, and such sentence should not be inter- 
fered^ with unless such irregularity in the enquiry 
as to previous convictions has prejudiced the accused. 

Yasin acquitted ; sentence of Na/.im confirmed, and 
those of other accused reduced, 

Mo one appeared in this appeal. 

Ajfjmi nlloived in 2Uirt. 

IT. P. C. 


[CIVIL APPELLATE JURISDICTION.] 


Appeal prom Appellate De<!REE 
Mo. 2373 OP 1809. 


Maclean, C. J. 
Banbrjbb, J. 
1901. 

18, Juno. 


Tamahua Bum, Defendant, 
Appellant, 


Matijiira Math Bhowaiick and 
others, Plaintiffs, Respondents. 

Ejectment^ suit for — KoUce to smice of^- 

Bengal Tenancy Act {VIII of 188'))^ sec. J^O-jIiules 
of Government {Rule 3, Ch. /., Rules of Government 
of Bengaly list December lS8o) — Strict adherence to 
ruksy if necessary — Service of summons on Defendanty 
•procedure for y if applicable — Personal service if suffi- 
cient— Civil Procedure Gpde {Act XIV of 188\l)y 
secs, oJfly Jf87 — High Court RuleSy Ch. IXy Rule 


This was an appeal preferred on the 30th Movem- . 
her 1899, against the decree of Babu Prasanna 
Kumar Chose, Subordinate Judge of Madia, dated 
the 7th August 1899, affirming that of Babu llpeiidra 
Chandra Chatterjee, Munsif of Kusthea, dated the 
24th January 1899. 

The facts of the case material to tliis report were 
as fpllows : — r . 

The Plaintiffs were the landlords and the Defend- 
ants were their tenants. The suit, out of which this 
appeal arose, w^as an action in ejectment after notice 
to quit. The Plaintiffs alleged that the Defendants 
Avere kgrfa tenants, or under-raiyats, having no right 
of occupancy in the holding, and that they had 
been served with notice of ejectment according to 
the provisions of sec. 49 of the Bengal ;Teuanoy Act. 
The notice in this case was addi*essed to the four 
Defendants and was served personally upon Defend-, 
ant Tamasha Bibi. « « 


The Defendants denied service of notice, and al- 
leged that the notice was illegal, and that they were 
occupancy raiyats and not liable to ejected. * 

The Munsif found against tha D^'endants and 
decreed the Plamtiffa’ suit for ejectmeqt. On appesd 


by one of tlio Defendants, Tamasha Bibi, the present 
Appellant, the Subordinate Judge affirmed the decree 
of the first Court and upon ftw question as to seivioe 
hf notice observed as follows ; — 

Ah to the ‘-first question, it is to he observed, that it is 
admitted by both the parties to this appeal that the notice of 
ejectment that was issued on the Appellant was done under 
the provisions of sec. 49 of the Bengal Tenancy Act. But 
it is contended by the Appellant that that section liaVing 
jirovided no inc'de of service of the notice, and the notice, 
the subject-matter of the suit, having been addressed to more 
persons than one, it thouhl have been served according to 
the (Jdvcryuient rules, provided fa that behalf ii] para^ 3, 
chapter 1st of Appendix I of the Kules framed by tli6 Local 
Government ftnder the Bengal 'J'enancy Act which prescribed 
tliat s''rvice in mch a case shall be made by proclamation 
and beat of drum, ^e., and that the service of ‘notice in this 
ra-^e having not admittedly lieen made in accordance with 
tfiose rules the service as was m.ade like t he (service of sum* 
mons was illegal, and was cousefjuciitly iuetTcctive, and that 
j\s such the Plaintiff’s suit must fail. 

From the evidence .as to the service of the notice, however, 

1 am of the saide opinion witli the Mumsif, that as regards 
tlie present A]>|»ellant, the notice was pcrsocally served upon 
her. Hence the i|uestion is whether the non-service of the 
notice according to the rules jirescribed by the (lovernineut 
and relied on l»y the Api>ellant vitiates Ibis personal service 
*<»r not * J jyn of opinion that tliis «|Ucstion must be answered 
ill the negative. The rule refeired to simply prescribes a 
convenient mode of service wlieii the tenants are more than 
one. It dies not lay clown that any other mode of service 
much less personal scu'vice would not be sufficient. Of all 
incales of service, porsiaial servicie being the best and surest 
and the noti(;e having been so served on the Appellant, 1 am 
of Opinion that her contentions based on the above rule must 
bo unavailing and fall to the ground. 

The Defendant, Tamasha Bibi, then preferred the 
present appeal, and the' main contention urged on 
her behalf was as to the question of the legality of 
the service of notice and the maintainability or 
otherwise of the present suit. . 

Held — That where there aro more Defendants than 
aie, a notice to quit addressed to all the* Defendants 
jointly in one and the same notice, must be served 
according to the mode of service prescribed by Rule 
*3 of Ch. 1 of the rules made by the Bengal Govern- 
ment^ dated the 2l8t December 1885, under the 
Bengal Tenancy Act, viz.y by proclamation and beat 
of drums, &c. 

That the provision that personal service shall be 
effected in the manner prescribed for service of 
summons on a Defendant under the Code of Civil 
Procedure applies only to the case where the notice^ 
is addressed to a single person. * . , 

That the notice in the present case not having^ 
been served in strict compliance with the tulcs, 
iioticb was bad and the suit should be dismissed; 

Babu Sharat Chandra Boy Chowdimi for the 
Appellant. 

No one appeared for the Respondent. . \ 

Appeal alhmd* 

If. P. C. * ^ * 
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While CONGRATULATING Mr,* Justice ^Stanley on 
luB promotion to t)ie Chief Justiceship of the Alla- 
tiabad High Court, wft cannot but feel exceedingly 
lor/y for losing from amongst us such an industrious, 
ndependeiifand ^conscientious judge. A strong 
ludge, who is unmoved by any consideration 'except 
:hatof doing justice, may not always have a bland 
nantier on the Bench but that has made him ^oue 
bhe less popular with -the profession and respected 
by the public. During the short period of thre^ 
^ears that he has sat as a judge bq{h on the A^pel< 
late aitd the Original Side of thq Calcutta High^ 
Court, be fms won for himself the regard and 
esteem of all. In private life he enjoys the reputa- 
tion of being as perfect a gentleman as he dqes 
in public life of being an upright jnrTge. A judge 
in India should be free from all prejudice of race, 
cresd, religion and be also above the influence of 
the4xeotttlve to be able to deal out justice unifprm- 
ly to idl and public opinion is agreed that such a 
jud^ is Mr. Justice Stanley. What is gain to 
tbe^Norttl-Western Provinces is a los% to us, It is 
a groat pity that our qoA judges one after anotlier 
should be lahen away frm us. The Bar which h 


JULY 8, 1901 , [N<kS 8 


very sorry to part with him, wlH, we are sure, |[tve 
him a fitting farewell. 

ft 

Mr. Harry Lushinoton Stei’Hen wiip is to sue- 
ceed Mr. Justice Stanley aS a puisne judge of the 
Calcutta High Court iS the third son of Sir James 
Kitztfames Stephen, the ^ell known law member of. 
the Ldjjislative Council of the Government of India. 
Wc * knd w • nothing • of the new judge except that he 
got a second class in the Law Tripos U Cambridge 
in 1881, joined the Inner Temple in 1882, and was 
ccdled to the 'Bar in 1885, and that his name appears 
amongst barristers practising in the Welsh Circuit. 

• ■ ‘ " " 

We must again projtbst ag.vtnst the PniNOITLE 
on which vacancies on the High Court Bench at 
Calcutta, especially these of barrister judges, are 
beiiiffifilled up of lale. Both Lord Geoige Hamilton’s 
and^Mr. Chalmer’s •Kesolutkm in respect has 
got utterly discredit^. Facts bear 
%1e men from the local Bar are always araiiuble 
for filling these vacancies with* credit. ' ft 'is quite 
incomprehensible to us why the datms of thw Imiai' 
Bar shonld be supersedeii by me|i from the jUnibf 
Bar in England, of whom little or nothing at all {I 
known. Of course, there have been exceptions, bui 
oxceptioiiB never prove the rule. In India where la 
vast amount of codified and customary lawaliave to be 
administered by tjie judges it is absolutely ueceesary 
that at least our High' Court Judges should be 
thoroughly familiar with the oourftry’s laws, customs 
and usages and must not like themofussil magistracy 
be at school pn the bench. We think tlmt no ^ 
better appointment could have made iii thik respect 
than that of Bir V. Bha^aih Aiyangar to take the 
place of Mr. Jufi^tioe,« Shepherd in the Madras High 
Court. Why should appou^tmeots in tlie Calcutta . 

, High Court be niAde on h different principle ] We do 
•not care whether the noU'Oivilian appbtutments ave 
given to vakils or barristers, so long as we are satisfied 
that they are given to really able men. ; 

1 .. y, ..., 

’ •The TiiiVi op Ca|B^. A’ B . Ta ^ fki ^ B , A ,, 

/. C. S, Bold for the timflt of'tht Orpham^s at 
Bs, S4i V- -Pm af Orphan Prm^ 4 , 

Porhiigpist Ghun^ we^a. 

We welcome tbis*work whioU is an enlarged edition 
of The author’s Practical Hints Widal 

Offi-jcra.” It oooHists of three part% Y dealing 
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with Criminal Cases ; Part II with Civil suits ; Part 
III containing a Synopsis of the I^vidence Act, fol- 
lowed by an useful Appendix and Index. AVo feel' 
no ddubt that it will b© of great assistance to young 
officers who have to start* in most cases without 
any proper preliminary training. The important 
Codes in this country mostly embody rules of practice 
or case law with which familiarity can only be 
acquired by practice at the Bar. The provisions of the 
moie important Codes, such as the Kvidenc,e Act, the 
Contract Act, the Transfer of Property Act, being 
mostly short abstract rules of law derived from such 
sources, are not always very, clearly worded and often 
help to create confusion unless English cases or 
text-books are referred to for elucidating them. 
Youngmen at the Bar devilling for those who, have 
* grown old in the practice of* law get greater ♦oppor- 
tunities of acquiring a more deaf and ooiqprchensive* 
view of the Codes than a novice from a coaching 
establishment or a college whose first training in 
law begins with its administration. But so long .as 
the present anomalous system of recruiting our 
judicial officers lasts, vve shall continue to. have men 
amongst us* who develope in them a contempt for 
legal principles and consider 'themselves capable of 
interpreting difficult statutes quite iiidopendently 
of them and according to their own ideas of tjiings. 
There are, however, some men who have a judicial 
frame of mind^who from the* very start^ set out 
, on th*e right track and naturally turn, out excelleilt 
judicial officers. It Js but riglit that such officers 
should endeavour to instruct jiini6r officers as to the 
method that has enabled them to administer justice 
with success. It is from this point of view that 
that we chiefly prize this publication. It is modest 
in its' aims and singularly free from idiosyncrasies 
of any kind and presents a thoroughly' sound 
common-sense-view of the ' .subjects with *w^hich 
it deals. The heading to Part 1 “Be thorough, 
be accurate and jn all matters insist on legal^ 
proof” furnishes an admirable motto. The first 
thing, the author tells u«, an officer should endea- 
vour to do is to make a workmanlike record 
jand he might have added, that as he grows in age 
and experience he should not try to make his record 
appeal-proof. The author deals with the different 
stages of a judicial trial, both Civil and Criminal, 
and gives the reader only a glinipse into the vast. 

of procedure and evidence, very properly 
avoiding details and very judiciously pointing out 
the principal landmarks to which, if the young 
judicial officers kept true ^they would seldom go 
astray. The author’s exposition of *the elements 
of procedure are interspersed with advice whjph 
young judicial officers would do weK to remem- 
ber. For instance the author says; — “The judge 
should not wait for objections when any state- 
ment, etc., tendered in evidence is obviotisly in- 
admissible or irrelevant,” “Do* nqt be impatient 
wiUi a witness ” and the author might have added 
Do not unnecessarily interfere with witnesses when 


they arc. being examined by the parties represented 
by their lawyers.” Tho^ Chapters on Determina- 
tion of Punishment and the Form and Nature of 
Sentences deserve special attention. We commend 
the following observations to the attention of our 
^Jagi8tracy. “Arbitrary and fanciful senteftces 
should not be passed ” and “ the sensibility of the 
individual offender, must be taken into account 
with due regard to sex and age, health and strength, 
illness and infirhiity and even to rank and social 
position and education apd habitual occupations.” 
The synopsis of the Evidence Act appended at 
the conoJusion of the book ■ contains a very useful 
analysis and enables one to have a comprehensive 
view of*the Evidence Act' at glance. 

COlTRT,OF APPEAL. Beale v. Bond. Before 
the Master ok the Rolls and Lord J ustk -es Col- 
lins and Rombr. ‘JOth February 1901. 

IfoiiBe agent — Interpolation of contract — Terms 
special— Hot oi dinary commission. 

’I’he facts of* this case are reported in A^ol. 4, C. W. 
N., at^p. ccx. ... 

The Court of.Appeal arrived at tlie conclusion that 
the cases of Fisher \\ Drewiti (48 L. J. Q. B. 32) 
and Passinghan v. Khxg (14 The Times L. R. 392) 
which had been relied on by the Divisional Courti 
were not applicable to this case, those cases being" 
guides where the contract was for ordinary commis- 
sion to be paid to the house Agent. Here the owner' 
.of the property which he placed in the hands of th^ 
Defendant to sell had made a special bargain about it,^ 
viz.^ that ho agreed to accept £1,150 for the pro- 
perty “and you are , at liberty to receive anything 
, over and above tliat fis commission, it being under- 
stood that 1 am to receive £1,150 without deduc- 
tion.” Defendant had procured a Mr. Rosenberg 
as purchaser who had paid down £25 as deposit on 
tlie sum of £1,250 for which he qontracted to pur- 
chase. ^ Mr. Rosenberg failed to complete. The 
Plaintiff had sued to recover the deposit from 
Defendant, the latter had counterclaimed £100 ;'thi8 
counterclaim was allowed by the Divisional Court, < 
and was now refused. 'Phe Appeal Court supported 
the -decision of the Deputy Judge of the City of 
Loiuion Court * who had awarded to Defendant five 
guineas. ' . . ‘ 

*’ Mr. Holloway for the 'Plaintiff. 

Mr. Powell for the Defendant. 

‘ C. W. ^ , Appeal allowed with costs. 


KING’S BENCH DIVISION.-Hall v. MoWjl- 
LiAM. Before Mr. JuaircES Ridley and Binqpam. 
7th*June lOOL 

The Sun Spots Lottery^J^ Geo. /F, Ch. €0^ sec. 4^. 

The questi^m in this case was whether the Magis- 
trate was right in convicting the* printer and pub- 
lisher of the “ Sun ” newspaper under the .above Act 

242 



•THE CALCUTTA ^KLY NOTES. 


OOxliii 


Vot. V.] 


ifor the publication of a certain number of that 
paper containing a scheme for the sale of certain 
chances in what the learnQ^ Magistrate considered 
was a lottery. The paper appeprel with certain 
spots of various sizes and configm ations, and it was 
announced therein * that prizes would ' be given to 
those who selected those, that were meant to be the 
winning spots. 

The •Court held that the conviction was right. 
There was no question of any skill having been 
employed in the matter. What the Appellant did was 
to sell the paper with the chance of gaining a lottery 
prize. • The^purchaser of the paper had in his •mind 
the chance of winning the prize. The owner may 
have had the object in view of advertising his paper, 
and not making money out of the scheme, but that 
did not take it out of the words of sec. 41 of the 
above Act. * 

Mr, Hall^ K. (7., and lir. Germain against the 
conviction. ^ 

Mr, Horae Avory^ K, (7., and Mr. Muir in support. 

C. W. A. , Conviction affirmed. 


CTTANCKllY D1VISION.-~-Thb New York Se- 
auiuTY Trust CoMrANY v. Keyser. , Befofe Mr. 
Justice Cozens HAnoY, 2 1st January 1901. 

Title of a foreign turator to sue in this country — 
Money of a lunatic in Court, and in hands of trustees- 
in this country. 

The Plaintiifs in this suit tire llie abovenamed 
sompany who are authorized and directed by the 

S ew York Court (as the a])|)ointfi(l committees of 
!b person and property of a Mrs. Samuels, a widow 
ft)rn in America and in a lunatic asylum there) 
!o take proceedings in this country for payment of 
:1ie moneys and property belonging to her* in this 
jountry in Court and in the Ininds of trustees. 
The company w^as joined by , one Tilctt as Mrs. 
Samuels’ next friend as co IMaintiff. Though born 
n America and now in a lunatic asylum there, 
t was assumed ior the 'purposes of this suit that- 
ler domicile bpearne on her marriage and continues 
English. * • 

The trustees as Defendants submitted to the 
iecisfen of the Court so as to be 'protected* in the 
natter. Mrs. Samuels was adjudged by the ‘New 
Tork Court incompetent to manage herself or her 
iffairs. 

If Mrs. Samuels were domiciled in New York, 
he matter for. decision would have been determined 
)y the decision of the Court of Appeal in Dedisheorn 
Lo^idon and Westminster Bank (1900, 2 Ch, 15)^ 
ler doipioile bging English difForentiatftd this case 
rora that. The* learned Judge states in his judg- 
nent that the real reason for the Cburt allowing 
uch «, proceeding is that the matter is for the 
lenefit of Mrs. Samuels and only in i3f) far as it is 
or such benefit, Beale v. Smith (9 Ch. Ap. 85), the 
Plaintiff company was - competent to receive and 
pve good discharge for her money and it is to them 
/hat the money is asked to be paid not to her next 


friend whef may anyone. The learned Judge 
was satisfied that every tlyng wke being dmieeatis- 
‘factory towards Mrs. Samuels, SeaU Bentley 
(1 K. and J. 281), and there was no reason why 
the discretionary power vested in him should not 
be exercised. Defendants’ costs would be paid out 
of the fund in the Court, and Plaintiffs’ prayer would 
be granted. 

•Order — That balance funds in Court and those in 
trustee’s hands should be paid to Plaintiff company 
as committees. Liberty to trustees to pay future 
income to same, until further order, with liberty to 
apply. 

Mr, Danckioerts, Q. C f and Mr. Methold for the 
Plaintiffs. 

Mi'. Macnaghten, Q, C., and Mr. Alexander for 
•tl^^ Defendants. • 

C.*W. A, 

PllOBATE COrilT. -Tn the goods of John Alex* 
ANDBR. Scott, deceased. Before Mr. Justice BarnbSi 
lltti June 1901. 

Creditor --Administration. 

/Colonel John Alexander Scott died in the Punjab, 
India, in February 1900, intestate leaving a widow 
and a daughter. Neither of those ladies applied for 
administration. The deceased was at the time of 
his death in debt to one Ham Chand or Chunder, 
son of Dyal Clmnd of^oalkote in the Punjab. £119 
were due to that gentleman under a decree he had 
secured from the Subordinate Judge of Sealkote. 
The deceased appeared to haye about £00 in the 
Army and Navy Stores. Babu Kam Chand through 
his attorney applied for and obtained on 13th May 
last a citation on those ladies calling upon them to 
apply for administration or show cause. The cita- ’ 
tion wus served and as no appearance \yas enfcred, 
th'e learned Judge made tjie grant to Petitioner after 
hearing* J/r. Pritchard in support of the application. 
C. W. A. Administration granted^ 

^otc* of Costs. 

(The important ones to ho fully reported hereafter.) 

PRIVY COUNCIL —Appeal from Bombay. -Kabim 
, NeNSEY V, itEINRlCIIS AND ANOTHER. {Set 5 C. W. N. 
^cxxxvi). 13th June 1901. 

Lord Hohhouse delivered their Lordships’ judg- 
ment advising His Majesty to dismiss the appeal 
with costs, . 

Mr. Laivson Walison, K, C., and Mr. Mayne for 
the Appellant. • 

Mr. Ilaldan%, K. C., and Mr. Jardine, K. C., and 
J/?’,* Kenyon Parker for ffio Respondents. 

C. W. A.* 


flUVY COUNCIL.— Appeal from Oudh. Ra.ta 
Mohammad Mumi'az •Ahi ICiian v. Sakhawat Ali 
Khan and FarhIt Alt Kuan, {See 5 C. W. N. 
ccxxxvii). 13th Jpne 1901. 
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Tw^, appe$li 

. fiiia Foiu) SoRTStt delivered thftr Lordships’ judg- 
ipsnt adTising His li^est/tp the appeals with 

Jfrt Degruytht^' hx the Appellant, 
r Respondents were not represented. 

C. W. A. 

. 1 PRIVY COUNCIL. 

FROM THE Court of the 
' iUjCORUEU OP RaNOOOxX.] 

Lord HoBHOUsi 

*£&zr K..«y..Lo.«&Co., 

STr Such. 

.I.ow,.eb"nxnjbf, . 

Hewd, 2, May, ^^^sfiondebt. 

Judgment, 13, June. 

Contract — Parhier — jiuthorxty — Gaming. 

This was an appeal against a decision of the 
Recorder of Rangoon in an action brought b^ the 
Respondent ordering that the Appellants should, 
pay to the Respondent the sum of Rs. 1,23,625 
wkh interest at 6 per cent. 

The action was brouglit by the aboveuamed 
Lowjee Naiijee who trades under the name of lk)bert 
Sutherland & Co. against the Dpfendants who tfade 
as Kong Yee Lone <fe Co. upon .two promissorv 
4iote8, the Defendants being Wong Kain Sew 
(Defendant No. 1), Choay and Kong 

Wain. The promissory notes, both dated lUh 
September 18^39, wore for Rs. 1,27,820 and Rs. 5,198, 
of which the former \\a8 alleged to have been given 
for diflferences upon rice transactions, and the latter 
for brokerage.’ The defence was that the notes 
were not ‘signed by anyone who was authorized 
to bind the firm and that*^ they were giv^n for 
wagering transactions and therefore could not be 
enforced. 

The notes wore in the following terms:— “oii 
demand W’e, the undersigned Kong Vee Lone A" Co., 
promise to pay to Messrs. Rhbert Sutherland & Co. 
or order the sum of rupees one lac twenty-seven 
thousand eight hundred and twenty only for value 
received iii difference on rice.” 

Signed in C|hineso 
ehara cter. 

(Sd,) Kong YeIb Lonb & C<x (in English}. ‘ 

KoU. The t^mnslation of the above Chinese (diarac- 
ter is Kwong «hip Loang. 

The seootul note exactly 'in the Banm.tejrfi^ tvae 
for “ Vhlue received in brokerivge.” The Recovdeir 
pronounced the following judgment '.r— ’ - ^ 

Ihe riaintilf in this esue is a broker apd also a 

deRlingi 

with the Defendants who are rioe-miUers and bought 


rice to a very large extent from them. Some tif the 
rice he took delivery of *and paid for. In other cases 

• he resold the rice to the millers. According to his 
evidence these transactions were carried out on behalf 
of the Defendants by one Kaim Sew who has abscon- 
ded. Oil the* llth of September the Defendants’ 
firm owed the Plaintiff a sum of Rs.* 1,27,820 for 
“differences,” and Kaira Sew gave the Plaintiff a 
pro. note Exhibit A for this amount “for, value 
received in difference on rice.” He also gave him 
another pro. note for Rs. 5,198-1 “for value received 
in brokerage.” Subsequently the Plaintiff received 
two biWs from the Defendants against one Moolla 
Abdool l^ahim for Rs. 10,500. He collected this 
sum, and after giving the Defendants credit for it 
sues fornhe balance Us. 1,23,625-12. 

• It is not disputed that the second word in the 
Chinese signature ' on the pro. note does not read 

• “Yee.” Some witnesses kay that part of it reads 
“ ship ” others that it is unintelligible. 

. The Defendants’ case is first that tlie business of 
the firm, was carried on by one Puck Chan until he 
became ill towards the end of 1898 and that siibse- 
quciitly it was carried on by one Cheng Wa. I have 
no doubt however after Mr. Mack’s evidence that 
the business was carried on by Kaim Sew and there 
is one «^ery significant fact in support of this, namely, 
that the Defendants have not been able to call any 
independent evidence to show that at the time of the 
transactions between Plaintiff and Defendants’ firm 
the business ytm carried on by Chang Wa. But it is 
not disputed that. Kaim Sew was a member of the 
Defendants’ firm, ' and as a member of the firm he 
would be entitled to carry on business on its behalf,! 
and no private arrangement between the partners i 
not communicated to the plaintiff would bind him. 

1 hold then that Kaim Sew did carry on the busi- 
ness of the Defendants’ firm and had power to bind 
' it by the noteti in dispute. 

Then the Defendants’ case further is that the notes 
were not signed in such a manner as to bind the 
firm, and evidence has been given to show that wken 
borrowing money from the firm of R. M. M. A. the 
pro. notes were signed by three of the partners and 
the “ chpp ” mark of the firm affixed. But Ckeng 
Wa' has to admit that he alone signed contracts in 
^i(he name of the firm and did not u96 the “ chop ” 

, mark. It has also been argued on the authority of 
KM V. Blnrttn :(9 M. and W. 284) where the 
signature “John Blurton & Ca instead of “John 
BUirton” the true "style of the partnership was 
held not to bind the firm, that as the second wgrd 
in' th# signature is not “Yee” the Defej^[|p!iits are 
not bound/ Other authorities 'were lefetm *to, to 
. the same effect^ v. $12) ; 

Faith V. Eiehmnd (U,A. and K. 339) ; v. 

Lant t). •B. and Yorhhm Bmhmg Co. 
V. BcalfioH (L, R. 5 0, D. 109), 

1 do not consider hbwcvei; that these authoiities 
can apply in HieH a ease as this where the signature is 
. in a language unknown to the person taking the doou* 
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ment purporting to bind the firm* ll is diff^reni 
in ’England where the signature is ii> a language* 
known to both partis, .ft would be impossible to. 
carry on business in such a ‘town as Rangoon if it 
was necessary for a ‘person taking a document pur- 
porting to be signed by a partner in the nam© of 
the firm to satisfy himself that the name was cor- 
rectly signed. Documents may be., and a^e signed 
everyday in mercantile offices in Chinese, Burmese, 
Hindustani, Bengali, Tamil, Telugu, Gujerati, Hebrewx 
and other languages. No firm, tor at all events .very 
few firms, could possibly keep a collection of expert 
clerks who could inform them whether the signatures 
were correct. The question in every case must be 
whether the person signing purported to sign the 
name of the firm. It would open the door to fraud 
of the gravest character to hold otherwise. 

Then it was argued on behalf of the Defendants* 
that the transactions were gambling transactions ai/d 
were to the knowledge of the Plaintiff fraudulent 
as against their firm. As to this last charge . there 
is no evidence whatever. The question as to 
gambling is settled by The Universal Stock Ex'chamje^Y. 
Strachan (L. K. (1807] App. Cas. 106). That was 
a case of bargain and sale of stock. Gave, J., in 
summing up said : — “ A man gees to a broker and 
directs him to buy and sell so much stock aa the case 
may be. That may bo in the eye of tlic purchaser 
a gambling transaction or it may nob. If he means 
to iiivest his money in the purchase of the stock 
which he orders to be bought that ujidoubtedly is a* 
perfectly legitimate and real business transaction, 
if he does not mean to take up his stock, if he m^ans 
, to sell again before the settling day arrives, that 
may be a gambling transaction so far as he is con- 
cerned, but it is not necessarily a gambling transac- 
tion so far .as the broker is concerned ; and in order 
to be n gambling transaction such as the law points 
at, it must be a gambling tVansactibn in the int^fn- 
tion of both the* parties to it,... V.. notwithstanding 
tliese ostensible terms of business was there a secret 
understanding that the stock should never bo dealt 
with V' This summing up was held to be perfectly 
accurate. 

. The question then is “ was there a common inten- 
tion to wager.” I do not see how I qfin#so hold 
having regarid to the fact that rice was in certain 
instances delivered and paid for. In the case I (lave 
just referred to aud in In re Qieve (L. 1>. fl8‘59] 
Q. B. D. 794) there never was any transfer of stqok 
at alb Tn my 'opinion the Plaintiff' is entitjed to 
succeed and there will be a decree for the amount 
claimed with interest from date ,of decree ah 6 per 
cent, with costs. 

For the Appellants Mr, Arthur Gohen^ K. (7.*,, 
and Jame$ Fox contended, criticising the evidence, 
that the Recorder was wrong in jioldiug that Wong 
Kaiu Sew, the 1st Defendant (who had disappeared, 
from Rangooif on ^or about 31st October 1899, the 
date tli)s action was commenced, and had not been 
since heard of) was the managing partner of Defend- 


oexh 

ants' firm or h^ authority to bind that firm. 
That there was? no evidence that the signature to 
the promissory notes* was either that of the firm, 
or such ns they were in the habit of using. 

That the so-called contracts for life differences 
on which the promissory notes were given were 
gaming and wagering ; that there was 

no consideration for the small note ; aud that they 
could not be sued on or enforced in law. Sec, 30 
of the Indian Contract Act was noticed and The i 
Universal Stock Exchange v. Strachan (1896, A. 0. 
166) abd Ex parte Gieve (1899, 1 (j. B. 1). 791) were, 
commented on. 

For the Respondent i/r. Danckwerts and ilfr. 
Mayne in addition to* commenting on the above cases 
contended that the transactions were legal and 
binding, and Wong Kain Sew had agiple authority 
to ^ bind the Defendant firm. They referred to 
Foihfs V. ’Marshall (11 Kxch. 166 at pfc 175^. It 
was. submitted tfiat the Indian contract was narrower* 
•than the lOnglisli Act,* see see. 30. Lt did not con- 
^ tain “gaming” Eargef v. Ostegvy (1895, App. Cas. 
318 at p. 3’i3) ; secs. 17 and 18, Indian Registration 
Act. 

Mr. (Jolien replied. 

Loud lIoimousE delivered thtdr Lordships' deci- 
sion advising His Majesty U) allow the appeal with 
cq^iis. 

• The judgment' deals with the provisions of sec. 30 
of the Indian Contract Act. 

Mr. Arthur Cohen^ K. C., and Mr. James 
for the Appellants. 

Mr. l)anckw(rt.% K. C7., and Mr. Mayne for ’the 
Kcsj)ondent. 

C. W. A. . ‘ • . 


• CALCUTTA HIGH COURT. 

[ORDINARY ORIGINAL CIVIL JURISDICTION.] 

Suit No. 157 ok 1901. 

Salk, J. 

SrANLF.Y, J. * . PUNCHANUN SlNQ 

Hauington, j. V. 

1901 . Ram Lald Biswas aud Others. 

4, July. 

Mortgage suit when principal below Rs. J/tOO — 
Court-fees payable by Defendant^ scale of. 

Th» question for the consideration of the Hon'ble 
Judges was as to whether the (‘ourt-fees payable by a 
puisne mortgagee aud a Defendant in a mortgage suit 
whose claim is under Rs. 1,000 should be on the 
special scale or qn scale No. 2 where the Plaintiff’s 
mortgage debt is above Rs. 1,000, 

The Court. — We are of opinion that the Court- 
fees payable by the Defendant whose principal sum 
due on the utortgage does not exceed lls. 1,000 
shquld be on the special scale. 
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Hill, J. 
IJriETT, J. 

1901. 
25, June. 


[CIVIL APPELLATE JURISDICTION.] 

ArPEALS FROM OrDEIIS 
Nos. 1G5 AN.p 182‘oP 1900. 

J Jamini Mohan Chowdhuhy and another, 
J Judgment-debtors, Appellants, 


liino* Chandra Kumah Koy and another, 

* ’ Decree-holders, Respondents. 

Civil Procedure Code (Act XIV of 1SS2\ secs. 201; 
Sll — Appliccitiou to set ((side sales — Irregularity in 
the publishing of sale proclamations — Prejudice — In- 
'adequacy of price consequent upon the iiregularitics — 
Absence of sufficient bidders — Series of postponejnients 
of less than seven days aggregating to more th/m seven 
days — Fresh proclaumtion if necessary — Absence of 
hour appointed for sale in the order for postpone- 
ment — Setting dside of sale — Postponement made to 
depend upon contingencies^ if proptr. . * 

• These were two appeals preferred oif the 7th ?if May 
1 900, against the orders of A. J^ennell, Ks(|., District' 
Judge of Noakhali, dated the "list of March 1900. • 

The facts of the case were shortly as follows : — 

The judgment-debtors, Appellants, were the share- 
holders in two permanent howla tenures, and their 
interest in these tenures wore sold in execution of 
certain rent decrees^ Those two appeals arose out 
of applications made by the Appellants under sec. 
311 of the Code of Civil Procedure to set aside tlfoc 
sale of those tenures in conse(inc?jco of material 
irregularities in connection with the sale aiid the 
consequent substantial injury to them. The appli- 
cation, out of which the appeal No. 165 of 1900 
arose, related to a 5 annas share, and the application 
out of^ which appeal No. 182 of 1900 arose, related 
roughly to a G .annas shave in those howlas respec- 
tively. 

On the 23rd September .1899 the decree-hohjers 
obtained decrees against the judgment-debtors in 
respect of rent due for these houda intere.sts, and on 
the 23rd November of the same year they applied 
for execution of tlicir decrees and the 15th of Janu- 
ary 1900 was then fixed for the sale. On the 12th 
January the judgment-debtors applied for stay of 
execution under the provisions of^sec. 5 JG of the Code • 
of Civil Procedure, they having preferred an appeal 
to the High Court against tlie decrees. On tliis 
application the District Judge directed that the sale 
should be adjourned to the 22nd January in order 
to enable the judgment-debtors to furnish the reijiii- 
site security. Then on the 22nd January the Judge 
by an order of that date directed tliat as if was 
necessary to test the property pledged by fhe debtors, 
this property was to be tested by the Nazir of the 
Munsif’s Court and the Nazir was directed to submit 
his report in regard to the sufficieiiioy of the property 
as security on or before the 27th January, and the 
sale was accordingly adjourned to the 27fch. On 
the 27th it was recorded in the order-sheet that the 
report of the Nazir had not yet becif received and 
that the sale stood adiourned to the Isl February, 


On the Ist February the report of the Nazir would 
seem to have been received. An order of that datb 
stated that the security offered was altogether in- 
sufficient and that the* District Judge therefore 
refused to stay execution and directed that the 
sala should proceed. On the same day the property 
in dispute in these appeals was sold and purchased 
by the decree-holders. Subsequently on the 2nd 
March the judgment-debtors made the application 
under sec. 311, Civil Procedure Code, out of which 
these- appeals arose. «The irregularities of which they 
complained were, firstly^ that the sale proclamations 
had not, incompliance with the provisions of sec. 28^ 
read with sec^ 274 of the Code, been fixed qpon the 
property to be sold ; secondly ^ it was contended that 
the provisious of sec. 291 of the Code had been 
viqjated inasmuch as there had been a postponement 
T>f the sale for more than 7 days without the issue 
oL a fresh sale proclamation, and then they also com- 
plained that the orders postponing the sale were 
improper as th^y had been made to depend upon 
^coiitiugeucies, and that it was impossible under the 
cirqumstances that intending hn3mrs could know at 
w’hat time the sale would take place. There was 

* afiollicr objeijtioii also based on the fact that in the 
orders by which fhe sale was postponed there was 
no hour fi^ictl at which the sale should take place. 

The District Judge overruled these objections. 

Against that order of the District Judge the judg- 
ment-debtors preferred those two appeals, and on 
their behalf the same objections, as were taken before 
the J udgo, were urged. 

//e/d- -That the fixing of tlfe sale-proclamation 
upon the property not of the judgment-debtor but 
of the decree-holder at* a distance of some half-a 
mile from the judgment-debtor’s property violated 
the principles on which the law on the mode of 
serving a proclamation is founded ; and that there 
was in this respect a material irregularity in the 
publishing of the bjile. 

/That a series of short postponements* of' letis* 
than seven days which amounted in the aggregate 
to more than seven days were equivalent in the sense 
of sec. 291 of tlie Code of Civil Procedure to a post- 
ponement of more than seven days, and a fresh pro- 
clamation ctf sale would be necessary ; and a failure to 
issue^ a fresh proclamation of sale, in the present 
case, after the postponement of the sale to the 1st 
February,' was a material irregularity in the sense 
of sec. 311 of the Code. Satish Chunder Rat Chow- 
dhurip. Thomas (I. L. R. 11 Cal. 658) referred to. 

That in this case the Court infeited as a matter 
of fact that the inadequacy of price was due to the 
paucity of bidders which was directly the result of 
J/he irregularities in the publishing of the sale upon 
which the judgment-debtors had placed reliance.’ 

* That orders for postponement of sale should not 
he made to depend upon contingencies and that the 
hour at which the sale wmuld bo hel^ should .be men- 
tioned in the order of postponement in order to give 
notice to intending bidders. 
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'SuTnonioyee Dehi v. Dakhina Banjmi Snnyai^ 
(T; L. U. 2i Cul. 291) referred to and followed. 

That there was a very substantial dillerencc between 
the price fetched at the sale and the actual falue of 
the property resulting in material and substantial 
injury to the judgment debtors and the sale was 
vitiated, and should be set aside. 

Mr* A. M, Bose^ and Babu Baikunta Rath Das 
for the Appellants. 

Dr. JRashbehary Ghose and Bfihus Lai Mohan Das 
and Akhoy Kumar Banerjee for the Respondents. 

• • * Order and sale set aside. 

H. P. C. 


Dasi, in the first-m^ntionijd appeal against the 
Secretary of State for India in Council, Messrs. 
Ralli Brothers and Baroda Prosad Hoy Chaudhuri, 
for recovery of possession of certain immoveable 
property, namely, a garden with mesne profits# 
The allegations in the plaint on which the suit was 
based were shortly these : —That the property in 
dispute belonged to the Plaintiff; that DNcfendant 
No. 2, Messrs. Ralli Brothers, having instituted 
criminal proceedings against Defendant No. 3, 
Baroda Prosad* Roy Chaudhuri, an*d the accused'* 
not having appeared, the property in dispute was, 
on the 1st of July 1^95, attached at the instance 
of Defendant No. 2 under sec. ♦ of the Cotle 


[CIVIL APPELLATE JURISDICTION.! 

Appeal prom Appellate Decrees 


Nos. 1164 


Maclean, C. J. 
Banerjee, J. 

1901. 

Heard, 10 and 13, May. 
flud^ment, 26, June. 


1392 OF 1898. 

The Secretary of State 
FOR India in Council, 
Defendant No. I, 
Appellant, 

Sm. Jagit Mohini Dasi, 
Plaintiff, and Mr. Stephen 
Augustus Ralli and 
am*., Defendants Ncs. 2 
and 3, Ro.spondents, 
and 

Jag at Mohini Dasi, 
Plaintiff, Appelhint, 


The SEtJUBTARY OF State 
FOR India in Council and 


of Criminal Procedure, as tliQ property of the 
accused ; that the Plaintiff was thereby dispossessed 
from the garden, many of the trees in it had been 
dcstnciyjd for wapt of pfoper care, and the garden 
had remained in the po8S«;S8ion of the servants or 
•Defendant No. 1, the Secretary of State; and that 
notwithstanding that the Plaintiff servo,d Defendant 
No.* 1 with a notice under sec. 424 of the Code of 
Civil Procedure before bringing this suit, -the property 
in dispute had not boon released to her. * 

The Defendant No. 1 in his defence alleged that 
the property in dispute was attached by the 
Cjiimiiml Court at the instance of Defendant No. 2, 
fnd that the acci^ed Baroda Prosad Roy Chaudhuri 
did pot appear within tlu^ time specified iti the 
proclamation issued against him or at any time. 
Ho also disputed tho Plaintiff’s title to* the garden 
in suit, and ho denied his liability generally. The 
Defendant No. 2 denied liability. Defendant No. 3 
did not cuter appcaranc^. The property was re- 


ora., Defendants, 

J ’ Re.spondeiits. 

Suit for possession and nmne profit and damafes 
— Attachment under the criminal law of property 
believed 'to belong tg absconding •accused — Criminal 
Pwedure Code {Act V of 189S\ sec, 88 — Act XVI 17 
of 18f)0~-» Liability of Government for mesne profits 
and damages— Period for tvhich liable —PrcTper paities 
to suit — Release of property after suit and before 
judgment,, whether affects liability and suit^— Civil 
Procedure Code (Act XIV of 1882\ sec. — Part- 
nership, determination of on death of some me/hber 
of firm after decree — Representatives of ^decei9ed 
members — Contract Act {IX of sec, 25S, cl. 10 

— Express, contract if necessary to fix liability — 
Attachment caused by private prosecutor*, whether ab- 
solves Government from liability to pay damages.^ , • 

These two appeals were preferred on tho 14th 
June and 18th July 1898 respectively, against the 
decrees df C. P. Caspersz, Ksq., Additional District 
Judg« of 24-Pergunnahs, dated thq 2nd April 1898, 
passed on appeal against the decrees of Babu 
Bolloram MuHick, Subordinate ,Judge, first Cojart, 
of Alipur, dated the 27th January 1897. 

These twp* ^appeals arose out of a suit brought 
by the Plaintiff-Reapoudentj Sreemuty Jagat Mohini 


leased from the attachment after the filing of the 
wiitten statement: The Subordinate Judge gave 
the •Plaintiff a decree against Defendants Nos. 1 
and 2, and directed that the amount of the mesne 
profits and damages be ascertaim^l in execution 
of the decree. Against that decree Defendants. 
Nos. 1 and 2 iireferred separate appeals, and thft 
Additional District Judge dismissed the appeal of 
the former and decreed that of the latter. 

Against this decree ©f the District Judge Defend- 
ant No. 1 preferred appeal No. 1164, urging 'that 
upon the facts found, no case was made out against 
him, and the Plaintiff preferred appeal No. 1392 
in which he urged that upon the fact, found tho 
liability of Defendant No. 2 was made out, and that 
the Court below was wrong in exonerating -Defendant 
No. 2 from liability. 

Held — That the attachment of the property under 
sec. 88 (/f the Code of Criminal Procedure having 
been made by thd Magistrate in tho discharge of 
judicial 8uties an8* no • want of good faith having 
been imputed either to the Magistrate or to the 
police-officers who acted under his orders both 
the* Magistrate^ and the police-officers are protected 
by Act XVJII T)f 1850; and that the Defendant 
No.^1 could not be made* liable fgr mesne profits 
and' damaged for any period preceding the date on 
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wliM'h the property, if iL liad Jx'on the property of 
the abseoiKhii" olionder, 'would have come to bo at 
the disposal of (Jovorniueut uuder sec. 8^, 

That the property iii surt beiiij^ admittedly the 
•property of the Plaintiff aud it having 43ecn attached 
as the property of Defendant No. 3, and that the 
fact being that at the date of the suit, the pi open \, 
if it had been rightl;s attached, would hate been 
either actually at the disposal of (lovernment, oi 
bkely*soon to be at its disposal, and (Jovefuineut 
' not having rt'pudiated its eoniu'ction with the 
projierty when notice of this suit was given or at 
any time before’ the VlaintifF^wav right m making 
Defendant No. A a party to the suit, so that the 
(picslion uf title might bo decided in Ins pitsence 
and possession might be awarded as against him. . 
That the release of the projicrty from attachment 
^ after the liling of the w^riDen stiitoment qiiH only 
a few daya before indgnient was pronoimeed in 
IMainlifl’s favour by the ‘first Court could not aflect 
the suit. , • 

That the Defendant No. 1 was liai>le foi mesne 
profits and* damages in respect of the period snhsc- 
(juent to the date, when the property, if rightly 
attached, would have come to be at the disposal 
of (Government uiidor see, 8<S of the Code of 
Criminal Proccduie, which date should, along wjth 
the amount of rnesno prolilfS and damages, he af,- 
certained in execution proceeding's under see. 212 
of the (^ode of Civil Procedure, 

In appeal No. 1392 --'rhat the operatjon of sec 
2o;i, cl. ( 10) of the Contract Act (l\ of 1872), is 
8nbjei‘t to express * contract and the Defendants 
who have special means of knowledge on the subject 
not having shown that tbero was no contract to the 
contrary or that the persons subsiituled iii the plare 
of certain Dsfeixlants, members of the liim of 
jMcssis. 11 illi llrotbers who bad died since tbe date 
of the lower Appellate CVmits deeiee were not 
proper partie®, Clie appeal can piopcrly piocced. 

• That upon tbv finding of the ('ourt below that 
“ the Defendant No. 2, a private prosecutor, thiough 
legal and other agents, did cause the attaebmeiit to 
be effected,” Defendant No.* 2 i. must bo held liable 
for damages and mesne ju'ofits 
Shah/fxn Bihi v. Shethh SkeriafuUa/i (12 \V. 1». 
324) refeircd to and followed. 

Lock V. As/iftm (12 Ck P» 871) distinguished, 
fn No. 1164 ffithu Lam Chat an Mitter and Balm 
Brisk Chandra Chaudhuri lor tbe Appellants. 

Ihdm Dwaila Kaik Chuckerhutty^ Dr, Adiniodi 
Midk'ojee and Balm Xaliiu Sath Sen and Joy (to)tal 
(iho^a foi the Respondents. « 

In No. 1392 Balms Dwmla iXatk ChucUi huffy and , 
Joy Copal Ckosa for the Appel laiiVs. 

Bahus Ram ^Ch man Miff/r and Srish Chandra 
Chaudhauj D\ Ashido&h Mvhtrjce mdi Xahm Sath 
'Sen foi the Rcs[)oudcnts. * 

Apjml Xo lUiji dismisse 1. 

• Appeal Xo, alioind. 


List of Business for the Judicial Committee of the 
Privy Council, 

.Il’NK AND Jl’bV 11101. 

{Th< stiinirjs c'oc to commincc on Tuesday ^ tin lUli June IHOJ 
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DJTOIIIAI- NorKS— 

Oiif-lit AsMiciii- 

tlOllS ll.Ulk !IK (lolKtl- 
tiio)tci('s 

IfOLl.SH NoTK 3 - 

(Chaiicory Division.) 

Ill irUic IlhodeHianJPioiicv- 
1iH8 J.imltod Solicitor, 

1 1 toiinnij j'i'c - 11 ' mding up 
of MHijianif ■ oi'l) 


(Tiivi \\irsr\n\ vnu lN'ii'>rM'i ) 
in tl)(' ^niids oi Aiu<lhoiu'y 
Dossor. ilotn 

irhmi jvniuhlf-’t'oiai-ierg Art, 
l'i(/) ^ .-.■ih 

(ouKJiNAi, Am;\i..) 

Kf(lar N.ath Chattorjee u. The 
Kinf(-Rmi>vri)i‘. Pvml*Co<t<‘ 
gg. :lt, hi',7, h7 1 - Intui- 
tion . . . trliv 


OTES OP OASES. 

Privy Council. 

iTm (iunjy.i Ilak.sli Singh a 
Ikihu D.ilip Singh and (trs. 

Act XIV of IS'.tl, sec. S ccli 
idha Kri.shn J)a.s v. Ual 
llishuu Oliand. Leave to 
uppeat— Value, of appeal cchi 

IjCaicutta High Court. 

i^(ORrHNARY Orioinai..) 

Ilic Angusta Sam Sluml v. 

I^oy Clmndcr Nundy and 
ra. Civil Proeednre Coih, jii, 

P'J*- /Vnvf npninsf trnstei — 
Ereention iiitaiiiHl trust pro- 
h‘(!f . .. . cel if 

' REPORTS 


(CuiMiNAi, Rr.vi.snmvi,.) 

Datifc Multan M.iitr.i v. Mali.a- 
laja Sinyu Kant Acliarya 
llahadur. Crmiinal Proce- 
dure ('ode—Caee aifder ». ILTi, 

Cr. P. Code - High Court, 
power of, lo transfer -■Letters # 
Potent, ‘.'Pt —Charter Act — 

‘ Cao'" and “ o tminal case ” . fclv 

(Civil. Ai'I'fi.t.atk.) 

Iluj Xarain Metokerjeo v. I’hul 
Kmnari Di'hi. Admimslra- 
tom. Jiotid —Pnehari/^of Sineti/ 
--Piohole and A<fuiinistro- 
hail Art, .s'. <“s - Indiuv Con- 
tract Art, s. Tao .colv 

(^ee Index.) 


r . - 

The Loud Mayor, op London r*N ruoi-osiNo the 
ast to Jlis Majesty at the baiiquet at which he 
ilertained the judj^cs proposed “Tiie Km<^, 
3 ncher of the Middle Temple and Ikrrister-at-fAiw.” 
ihs delighted his guests apd will no d(Aibt delight 
e profession in India. His Majesty was called 
the Bar at .the Middle Temple and was made 
Bencher forty years ago and also acted * as* its 
-easurer in 1887. 


The rusjness* refore the Jhdictai. Committee 
> es not appear to be heavy. Of the fifteen appeals 
the list, nine were from India, three fi^m CanadH, 
'0 from Australia and New Zealand and one from 
e Extra-territorial Court of Constantinople. 


The criminal case of Siihramanypr Iyer v. Krnys 
Enpem\ was to have come oil’ before a special 
Court on Wednesday the .otli June last. 


• JvDOfNU PROM THE rilOttUESS oP JUDICIAL WOUk 

in^the House of Lords wc have no reason to con- 
gratulifte ourselves at *016 prospect of the Judicial 
Comripttee being merged into the House of Lords. 
Out of the 28 appeals before the Lords last term 
fourteen had reappeared in the list from that of 
the previous Hession. In two appeals, judgment 
appears to have beeh reserved for . over two terms, 
in three more, since the last term and in one, 
since last year. Although the Judicial Coimnittee 
may occasionally have to reserve judgments in cases 
which rorpiire consideration, yet it is seldom that 
we fin3 a judgment reserved beyond a term. From 
a comparative view of the progress of business in the 
two final Courts of Appeal we liave come to doubt 
whether we shall have anything to gain from there 
being one Imperial Court of Appeal for the whole 
Empire. The appointment of Sir John Edge to re- 
present India in the Committee hir the consideration 
of the scheme. has also seriously shaken our confidence 
in it. • 


An advocate who PEARLE-SHLY DISCMAROKSUIM DW'IICS 

ma^’ become an object of * admiration to the world 
(piite apart from the merits of the case he pleads. 
Sir Francis Jeuno in proposing tlio toast to Mactre 
Labori at the Lord Mayor’s dinner cmphatMOd this 
fact in the following terms • 

lirtwyers, at any rat e, knew tlie (liffei ence between the merit 
%f a cauHft ami tlie merit of an advocate engaged in it ; am] 
w|^at tliey were th^re to honour ami what they ilesirtnl to 
lumnur waa not the cauae or any cause iu which Ma<'‘t/re r*aiv»ri 
had lieeu engaged, hut tlmy desired to honour the advocsle 
and the man. 


AlTIIOUOH the list op appeals refore the JlTDTOIAL 
)mmittee may not be heavy yet their Lord- 
ips not to be any the less expeditious 
disposing of them. In the course of the* first 
lek’s sitting last term their Lordships had finist^ed 
e.hemrl^g in seven of the Mian appeals, 
se of questions of complicated 

counts i^nd w likely to last for two days more. 

■h'.Y ■ '4’* 


• Martre LaroriV popularity in prophssional 
circles in Engltcnd may well be estimated from the 
foll6wing account that he* gave of himself at Lord 
Mayor’s dinner? It is Vemarkable how in doing 
honour to an able counsel the judjges in England 
also freely joined. Mai^tre Labori in returning 
thanks said ^ 

For the pa.st ten ilayi his life had been an uninterrupted 
the more dear td his mind and to Jii« heart Itecause 
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it, a protOKnioiial Ho r,iiA t(» all hi-, ho.^ts u\ 

the paat teu days who were preaeut tl»ai ho would not |■ol^ot 
the banquet of the Hardwicke Society. He would never 
forget it as long as he lived That hanciuel, m dear to his 
heart, had been succeeded by f^tea not 1 ch.s cluinning. <bi the 
day following the Hardwicke Society s hatupiet the Jjoid 
Chief Justice of England hiinself did hiui the honour lo a.sk 
him to be present at a sitting of his Court. So- Charles 
Darling and other Judges had done the same. On Tuesday 
Lincoln’s Inn wished to receive him, and he hoped Mr. .lu'^tice 
Mathew, whom he had known long before, wouhl forgive him 
for having committed a grave indiscretion in this counfry. 
When he read on the invitation of Lin<;oln’.s Inv *■ no sjx'eelies ’’ 
1)C went there and passed a niost excellent e\ening and ate 
a splendid dinner. But to his suri>rise, when tliey itassed from 
the hall to the Bencher’s ajmilment, where they had many 
buttles of excellent wine, Mr.' Justiicc Mathew Hai<l that there* 
was a strict law which foi had<* speaking on those occa,siou<, 
but that it, like other laws, vouhNie violated, and he addres-i**! 
him in charming and graceful words to \vhi<-h he \\a-i naturayy 
bound to reply. Tlic’n tlutt morning lu* had he*en tJl) tin* 
Middle Tem]de, where he luvl seen tlu‘ harri.stei;- :d hinc!j4;on 
in their liall, and had again heof*! receivodi \vdh of.rdiahty 
That nigld. it was Sir F. .leune, who rose to propose o io.»-i 
ill his hououi . He I'o.sc in flic midst ot tlie .ludge- I’t Fug- 
land' and llie colonies at the table of the Jjor<t Mayoi ot 

London. 

Thete can be no better proof of the high respect 
in which law ami the legal profession is hold* in 
Eoglahd. ' 

Mabthk Lahorj’s attitudk at thesi!: ruiud;' nEOEi*- 
tious will be best understvod front the (!onVl tiding 
Itnes of his spcccli. 

Now that he was about to leave llicm, lii.s true Irieiid.s and 
dear comrades, he would like to reiterate tliat Ih.d nliieh had 
rendered the w'elconic fircciou^ was the hiet that he w.un here 
as a simple citizen, a jirivate mail, and aif advocate and the 
liberty of an advocate w'Hfs ftucb Ibat be could ri.se in the 
midst of the advocates , if aiJoUici eountiy knowing that he 
would not utter a word or even raise a thought which w’ould 
be regarded as in any w^ay inimical to the love win\ h every 
true citizen had for ids country, when tliat couipiy wa-.' one 
of freedom and justice. ' « ' 

OUGHT PKIVATE ASSOCIATIONS RANK AS 
CONSTITUKNClhX 

The revised Regulations of 1899 issued under 55 
and 56 Viot,, C. 14, by the Government of India 
for the election of meihbeVs of the Bengal Legislative 
Council are in some respects a constitutional curio- 
sity. The latest in this respect is Reg. IT, 1)., whiclv 
proposes that in Bengal the landholders might elect 
i^.wpreseutative for the Council through the medium 
of tsome association or associations that the local 
Government may from time to time nominate on 
this behalf. The local Government has, of late, 
in supercession of a seat formerly^ reserved for a 
group of moftissil municipalities, called upon a 
private association of persqns in thi,s city to ‘elect 
a member on behalf of tlic land-holders of Bengal. 
The right of this association to elect a meiiiber on 
behalf of the landlords is being questionvd.* It is 
said that there are many memb( 3 rs in that associa- 
%m who do not pay a pico. of‘ laud revenue or 


own any revenue paying land and yet they are now 
through Ihiii new indulgence of the GovernmeiH 
entitleil to elect a member on behalf of the land 
holders of Bengal who are a very large class and 
who are iiisuflicieutly represented, in that body. A 
further source of anomaly is said to bo that there is a 
class of members belonging to this association who oi\\^ 
own land in this town, to which the Bengal, Tenancy 
Act. does not apply and it is urged with considerable 
force that it is»not fair that they should tfike part in 
the election although they may not be governed by tin 
same laws. Further, that the ii.terestb of the land- 
lords ^n Calcutta are already suthciently represented 
in Cunncil by the member for the Calcutta Corpora- 
tion and the new seat created by the Reg. 18!)9 
must be meant for land-holders owning land outside 
rresidency town. 

Without pionouncing upon the merits of sneb 
coni enl ions, we may say, that we an; certain of one 
tiling sVnil liiat is, that no ])rivate association or 
body of men can on any jirinciple be raised into 
•constituencies. Tbc reason is simple enough. Every 
association not incorporated either by charters ^or 
by Qi* under any statute, is more or less an informal 
body. No*legal chock can be exercised over their 
action or mode of condneting business. Not being 
ineorpm*ated under the law they are free to alter 
their rules or to dev.iale from them or indnl 
informalities without any risk of their action bei 
called into question in a Court of law and of being 
dared nlfm vires. Thfs in itself, we venture to thi 
is snflieient reason why private associations shoi 
not be converted by the Government into an el 
torate. “ Legislutioii by rules” is a growing ev 
in India and tliis is. but an instance how such ru 
may run counter ,,to the fundamental principles of 
law and legislation. 

Apart ‘ftoin general principles we consider it but 
just that the revenue paying zemindars of Bengal 
should protest against a. rule that empowers the 
non-re venue paying members of any particular asso- 
ciation to have a voice in the election of their 
representative. It is still, more hard on them that 
the membership of an association which can be 
secured, as they allege, on a promise, not always 
followed by payment, of a subscription, should bo 
clothed with powers to return members to the 
Provincial Legislature to the exclusion of thousands 
of people wfeo actually pay, perhaps, hundred times 
more in land-revenue under the penalty of sun 
' set-laws. Such land-holders are scattered all over 
^ this Presidency. Tliey do not care nor is it con 
venient to* them to become members of asso 
ciations situate in Calcutta. As for the few who 
happen to be members, what guarantee is there 
against any powerful clique swamping them 
by admitting or recognising as members, as many 
“ gentlemen of Indian origin as may be desirous, o- 
promoting their objects T' No land but mere 
“ Indian origin being the only qualification that is 
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said to be required for becoming a member of the 
association. Such being the status of tfie electorate 
which now lay5 claim to itjpresent the land-holders of 
Bengal, though many of t,he prominent members of 
that community are known to disclaim aiiy connec- 
tion with it, it would be no wonder if the election 
would end in a fiasco. 

Be that as it may, it is to be deplored that the 
Executive Government should play pi this manner 
with Parliamentary Statutes which were seriously 
intended for l^Jia reconstitution of the Indian Legis- 
latures, partially though it be, on a representative 
basis. If, however, what has been done by the 
Bengal Government, is now too late to be undone, 
we would urge on the Government to avoid its 
repetition in the future and to take the earliest 
opportunity of amending Keg. li, D. of the Regula- 
tions of 1899 on the lines that the Government 
of llornbay has adopted for .securing represtmtatives 
[)f land-holders in that Presidency. 

The Bombay Regulation which seems to us to be 
far more reasonable in iHiis respect, provides by 
beg. D (i) that one member is to bo returned in 
blie^local Council by the Sirdars of Decern as* con- 
tained in a list prepared in conformity Avith a 
‘loveriiment Resolution defining the (lualificatfons 
isito for the exercise of the franchise. Then 
u a second seat in the same Council is allotted 
Keg. II, 1) (ii) to land-holders of Sind and the 
uisite qualification of a y.emindar voter*is that he 
?U8t pay not less than Rs. L()00 annually as 
inary 'land revenue. If the Bengal Government 
ould confer on the /emindars of this Presidency 
franchise on some similar basis there will be 
b scope for any fiaspo. Otherwise it is difbcull to 
<ay what evil fruit may grow from 'the seeds of dissen 
)ion that the Government may have pqwittingly 
iown by the adoption of the present course. 

€n0li0h 

CHANCERY DIVISION.— /« re thk RhoueSun 
t*RorBRTiBS, Limited. Before Mr. Ju*sti(;e Wright. 
i^th June 1901. ^ . 

Solicitor^ his retaining fee — Winding up of com- 
oany. 

The articles of Association of the ab»ve company 
nter alia provided, that Messrs. Bircliall shall be 
lie solicitors of the company at an annual retain- , 
ng fee of 100 guineas. Mr. George Bircliall giving 
lis address the same as that of the sojicitors pre-# 
ented a petition for the winding up of the com- 
pany. The debt alleged to bo duo to him was made 
ip of among others .a fee which* he .credited as 
'£105 retaining fee to 1901.'' 

For the company the debt was disputed, its 
usolvency was deni'ed, and objections were taken 
Iso to the impropriety of procedure. 

The learned Judge was of opinion that the action 


of the solicitor was an abuse of the process of the 
Court. The action of the solicitor in embodying ip 
tbe articles of association such an unusual claWe 
for his own benefit did nut meet with the approval 
of the Judge; before doing so he should have ex- 
plained to the Directors and possibly to the share- 
holders and given them an -opportunity of taking 
independent advice, fie doubted whether the soli- 
citor was entitled to the retaining fee die claimed, 
and he vCas'not satisfied that the insolvency of the 
company was proved ; the petition must be dismissed. 
Mr. S. Smith for the Petitioner. * 

J/r. Butcher, K. C., and Mr, CartvM fpr the 
Company. 

Decision in favour of the Company, 

• .C.-W. A. 


(The iuiitoitaiit diicb to be fully reported hcy'uufter.) . 


PRIVY COUNCIL. 

[Ai'DKAL from OUDil.] 


Lord IIoiuiouse. 
Lord Davev. 

Lord Robertson. 
Sm Ri'*ifARi)Coi.;( ii 


1901. 


• 20, Jdne. 


Baud Gunga Baksh SiNclil^ 
Plaint ill, Appellant^ 

V. 

IjABD Dai.ir Singh and othersi 
Defendants, Respondents. 


Art XIV of I Si) I, scr. S. 

This was an appeal from a decree of the Addi- 
tional Judicial Commissioner of Ciidh dismissing tfhc 
I'laintifV’s appeal to him. , 

Mr. Degruyther for the .Vppellanl submitted that 
uiKjer Rcc. 8, Act AI\ of 1891, the Additional 
J^idicial (Commissioner had no jurisdiction, sitting 
alone, to’hear the appeal, it should have been heard 
by him and tbe Judicial (jommissioner sitting 
together. 

Mr. Mayne for the Respondents admitted t^>at 
that appeared to be so. 

During the course of the argurneuts 4 1. A., p. 178| 
and Ex parte Anderson (L? R! 5 (Jh. A IT- 
mentioned— -also that no costs were allowed by their 
J^ordships. , 

• A discussion then took place whether their Lord- 
ships should hoar the appeal granting special leave 
to Appellant aiicl remand the case for trial by a 
proper Court of xVppeal. 

In the result their .Lordships gave judgment dis- 
charging the docrc5 of the Additional Judicial Com- 
ml^isionor and remanding the cause to be U’ied by a 
])rop^rlv consii (filled Cou^t of Aj»pcal. 

C.‘W. A. 
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Hobhouse. ' 
IjUlD Davky. 

Lord Robertson. 

S{B Richard Couch. 
1901. 

• 18, June. 


Radha Krishn Das, 
Appellant, 

V. 

Rai Bishun Chand, 
Respondent. 


Civil Procedure Code {Act XIV of 1H85), sea. 
696^ 596 *and OOO — Leave to appeal to the Privy 
Council — Value of appeal- - Cccse under • its . ' d.OOQ. 

This was an appeal against tlie decision of the 
M. Court of Allahabad, which reversed the 
liht^ion of the Subordinate Judge of Benares. 

Mrs Mayne for the Appellant. 

Mr. A. J, Watlach for the Respondent. ^ , 

Mr, Wallach took a 'J)reliminary objection oil the 
ground that leave for appeal has-been granted uiRier 
sec. 596 of the Code* of Civ*il .Proceaure, although 
the amount in question and the subject-matter was, 
under .the value of Rs. 10,000, that is to say, two 
thousand rupees. 

‘The petition for leave to appeal contains the 
following paragraph : 

‘That though the valuation of the appeal is below 
Rs. 10,000, it involves substantial (juestions of law 
and fact. 

‘ The Petitioner being desirous to appeal « to Her 
Majesty in Council, humbly j)rays that this Hon. 
Court may be pleased to grant certificate under 
sec. 596 of the Code of Civil Procedure for the 
following grounds.^ 

Thereupon two of the Judges of the High Court 
made the following order 

“ Let certificate Issue, that tlie case is a fit (uie 
for appeal to Her Majesty in Council.” , 

In the application for leave to appeal the same 
Judges certified — 

‘That though the valuation of the case ts below* 
Hs. 10,00'), yet as regards the value and’ nature 
of the case, it fulfils the requirements of sec. ^6 
of Act No. XIV of 1882.’ 

Mr. Wallach submitted that leave to appeal 
should have been asked , for under sec. 55)5 (c) and 
sec. 600 of the Civil Procedure Code. 

Sec. 595 (c) : “ An appeal shall lie to Her Majesty 
iu‘ Council from any decree, when the case as herein-' 
after provided is certified to be one fit for append 
io Her Majesty in Council.” • 

See. 600 : “ Every petition under sec. 595 must 
state the grounds of appeal and pray for a certificate 
either that as regards amount • or yalue and nature, 
the case fulfils the requirements of sec. 596 or that 
it is otherwise a fit one for - appeal to Her Majesty 
in Council.” . » 

The circumstances of this case did fulfil the 
rctiuircments of sec. 596, and tlie certificate granted 
by the High Court was eontradieturv 'in iUelf. 
The High Court ought to haVb. granted" a certificate 
under secs. 595 (r) and 600, t.e.^ that although 


the amount is under Hs, 10,000 the case is otherwise 
a fit one f6r*appeal to Her Majesty in Council. 

Banarsi Parshad'v. Kfishi Krishjn Narain and 
another (L. R. 27 I. A. 11^. 

Mr. Mayne . — A mistake was made by the Registrar 
— it is a clerical error and should have been sec. 595. 

The mistake is not such a one, that the Appellant 
should be debarred from being heard. 

Lord Davey delivered their Lordships’ judgment 
io the following effect The application for lea\c 
to appeal “ is made under sec. 596 (reads the sec^ 
tio»). That section states clearly tha'i. the* amount 
in question must be Ks. 10,000 or upwards. Jn 
this case the amount is Rs. 2,000. The case cited 
and decided by the Board is quite clear.” It is 
true that by secs. 595 and 600 an appeal may Ik) 
granted, if the High Court certifies that the cast 
is fit for appeal “‘and otherwise,” i.e,, when iioo 
meeting the conditions of sec. 696. 

I'hat* is clearly intended to meet special cases 
such, for example, as those in which the point in 
dispute is not measurab(p by money, though it mav 
be of great public or private importance. To certify 
that a case is of that kind, thougli it is left entirely 
in the di8cr*eti()ii of the Court, is a judicial process, 
wliech could not be performed without special exercisu 
of that discretion, evinced by the fitting certificate. 
The certificate runs : — ^ 

“ That though the valuation of the case is belo 
Us. 10,000, yet as regards the value and the nat 
of the case, it fulfils the requirements of sec. 5' 
of Act No. XIV of 1882.” 

It does nothing of the kind, because the vali; 
and nature of a case under sec. 596 must be? 
Rs. 10,000 or upwards. 

In granting the certificate the Judges of the High 
Court performed a ministerial act, and they did not use 
their judicial functions and discretion in granting tlu' 
certificate as they ought to have done under sec. 600. 

And undei^' the circumstances their Lordships are 
of opinion that the preliminary objection taken is 
a good one, they will humbly advise His Majesty 
to dismiss the appeal. 

The Appellants are ordered to pay costs. 

. .C. W. A. Appeal dismissed. 

CALCUTTA IHGH COURT. 

[ORDINARY* ORIGINALOIVIL JURISDICTION. 

'In the matter of sec. 622 of the i 
Civil Procedure Code 
and 

« T In the matter of Interpleader 

SuitNo. C493 of l!)0l 
, ’ M iLLiE Auu usta Sara Shard, 

=2'^’ rhiintm; 


UlDUY CUWNDER NuNDY 

and others, Defendants. 

Civil Procedure Code {Act XIV of 1885\ sec- 
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’ 622 — In'egularity — Decree — Trustee — Decree against 
trustee— Exectilion against trust pro2)erty. 

This waa an, application under sec. 022, Civil 
Procedure Code, to set aside an attachment issued 
under a decree of the )SmaU Cause Couit, dated the 
16th January 1901. The applicants were Laura 
Elizabeth Madden and Millie Augusta Sara Shard 
•and the circumstances under which the application 
was made are as follows : — Mrs. Madden was the 
proprietress of the Adelphi Hotel, and prior to her 
marriage with the Defendant, she executed a deed 
• of stjitlement rendering the hotel a ftrust property 
to be dealt with under the settlement. The trustee 
originally was a Mr. Brown, and on his retirement 
the Defendant, Lieutenant Madden, was appointed 
trustee in his place. The Plaintiffs instituted the , 
present suit in the Small Cause Court for the 
recovery of the price of goods supplied to *the» 
Adelphi Hotel against Lieutenant Madden both in 
his personal capacity and also as trustee under th6 
deed of settlement, and in their plaint after settiag 
out the execution of the deed of settlement,’ the 
Plaintiffs proceeded to state : — “ That in the ordinary 
course of business at the request of the manager 
for the tinjie* being of ‘the business, who was duly 
‘authorised by the Defendant on that* behalf they 
8U))plied and deliveretl to the hotel on varifuis 
dates between the months of February and July® 
1898 and in the months of May and June 1900, 
miscellaneous stores of the aggregate value •of 
Rs. 7944-9.” They then went on to claim interest 
and stated that demand had been made for the value 
of those goods, appearance was entered on 

behalf of the Defendant, and on the Dith January 
1901 the Registrar passed a default decree in the 
presence of Mrs. Aladdcii. 

Under an arrangement come to between the Phfin- 
tiffs and Mrs. Madden, the latter ^jJEid to the Plaintiffs 
Rs. 200 on the date ([f the decree and agreed to 
pay. the balance ••of the decrefe by monthly instal- 
ments of Rs. 100.* Two months after this decree 
Lieutenant .Madden retired from the trust and 
Mrs. Shard, one of the present applicants, was 
appointed Trustee in his place.* 

On the failure of Mi*s. Madden to pay, Uvo instal- 
ments the Plaintiffs applied for execution of^ their 
decree and in execution certain billiard tclbles iJelong- 
ing to the Adelphi Hotel were cjttached by«tl\c Small 
Cause Court. Mrs. Shard thereupon filed a claim 
a!s trustee which was heard before the Chief J^dge as 
an interpleader suit and was disniisaed by him with 
costs. . The present applicants thereupon made this 
application under sec. 622, Civil Procedure Code. 

Mr. Sinha (Mr. Bell with him) shewed causc.’-Tr 
Mrs. Madden was not a party either to the original 
suit or to the claim ease. She has no locus standi 
in this matter and cannot he heard. 

The Chief Judge has found that the decree was 
against Lieutenant Madden as trustee, and the ^ew 
trustee, Mrs. Shard, >vas bound by it. There can 


be no doubt that the decree was tvgainst Lieutenant 
Madden both as trustee and in his pei’sonal capacity. 
Even if the Chief Judge was wrong on that point, 
that is not a matter .that can be dealt with by this 
Court under sec. 622, Civil Procedure Code. Then 
Mrs. Shard was not entitled to file a claim. She 
is in the same position as Lieutenant Madden having 
succeeded him as trustee, and a representative o{ 
a judgment-debtor cannot file a claim with regard 
to jmy property attached. 

Mrs. Madden appeared in person to support flic 
rule. — The property attached -is trust property and 
cannot he attafcbed in execution of this decree. 
Tlie decree was against Lieutenarlt Madden per- 
sonally. This Court, as a Court of Equity, would 
attempt to uphold the intentions of the settlor 
•as regards the trust. 1 1 was never her intention 
thM^the busipess slmuld be swallowed up by her 
creditors. They can recover their money, if due, 
from the trustee, and the trustee would be entitled 
to recover it from the estate, unless somelliing was 
due to the estate from him. That cannot bo decided 
in this suit. As to her position tlie Court wmuld 
add her as a party now. The case of Johnson (15 
Ch. D. 5,55) is in my favour. 

//eM —That technically Mrs. Madden has no locus 
^standi in these proceedings, but that does not 
prevent the Court from disposing of this application 
on its merits’, since Mrs. Shard has a right to bring 
the matters stated in her petition before this Court, 
and to ask for an order tlfereon. This does not 
mean that Mrs. Shard has any better right to make 
the present application than the judgment-debtor 
himself would have h|i(l, if he had continued to 
be the. trustee. 

I That no decree could under the eirqumstauces 
have been made against the judgment-debtor other 
than a personal* decree. 

That under tlie circumstances of this case, before 
a decree can be obtained which could be executed 
against, the trust property, it would havo to be 
shewn, firsts that the trust property under {he terms 
of the settlement was devoted to the purposes of 
the business of a Iwt^ ; and, secondly; that the cir- 
cumstances wore such that the Defendant as trustee 
would be entitled to be indemnified by the trust 
property to the extent of the claim and that the 
Tlaintiffs as creditors* of tlie hotel business weio 
entitled* to stand in the ^ shoes of the trustee in 
respect of the indernnily and to be recouped. out 
of the trust estate. 

The more fact that the trustee, in carrying on 
the business of a trust, had rendered himself per- 
sonally responsible for the business debts would of 
itself *give croeficors a right to proceed against the 
trust property. See Strickland v. Symons (L. K. 
2ti Ch. D. 217); In re Johhson^ Shearman v. Robin^ 
sdn (L. Iv. 15 Ch. D. 548) ; Roybould v. Turner 
(L R. [1900] 1 Ch. 199) referred to. 

* That the trust properties could not be attached 
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in execution of the decree and the attachment of the 
trust property was an irregularity of procedure which 
would come under sec. (>22, Civil Procedure Code. 

Messn, Fox and Mundul^ Attorneys for llidoy 
Ch under Nundy and ors. 

S. 11. D. Application allowed. 


lTESTAMENTARY and intestate 
JURISDICTION] 

Haringion,^ J. 1 In the goods of AradiionI!^ 

I ' Dossee, deceased. 

Succemon duty when payable — Cmirl-feee' Act {VII 

01 i870i as amended by Act XI of 180!)), sen, 19 (/). 

The deceased who was governed by the Bengal 

School of Hindu Law died on ttic 1st day of July , 
1897 intestate leaving her surviving 4 sons an<i 

2 daughters and certain Government promissory • 

which were given to her by her sons at the tune of 
the partition and division of the movecable properties 
amongst themselves to be held and enjoyed by her 
as a Hindu mother. 

Since her death two of her sons and one daughter 
died. The application was made byjthe eldest son 
with consent of the representatives of one of the de- 
ceased sons for grant of letters of administration to him, 
the other surviving son and the widow of the other, 
deceased son refusing either to join in the application * 
or to consent thereto though requested so to do., 

Babu Peari Lai Haider for the applicant submitted 
that as he apprehends Opposition to the application 
for grant of the letters of administration to his client 
from the parties who have refused to join, he would 
at the first instance ask for citation to be issued on 
them. He further submitted that inasmuch- as he 
does not at^the first instance ask for grant of letters < 
of administration the payment of the succession duty 
which is payable under sec. 19 (1) of the amended 
Cpurt'fees Act before any order for grant can be made 
may be delayed till the time comes for making the 
actual order for such grant. 

Reid — That the citation do issue to l^he parties 
who refused to join and that the payment of the 
stamp duty be delayed till the time comes for making 
the order for grant of letters of administration. 

The duty is payable before the order for grant of 
probate or letters of administration can be made, 
but not necessarily payable at the time of the applica- 
tion for such grant. 

3Imrs. Banerjee and llalder, Attorneys for the 
Applicant. 

K. K. D. 

[CRIMINAL* APPELLATE JURISDICTION.] 

Aiteal No. 1 19 or 190L* 


Ghose, J. 
Taylor, J. 


19U1. 


Kedar Nath CiunEiUEB, 
Appellant, 


Heard, 2G, June, m .. ' 

Judgment, 9, Julyj Kespoudent. 


tmaX C'«lc {Acl XL I' of ISW), se- s. /,67,’ 


471 - Forgery — Using a forged document knowing it 
to be forged — Fraudulently^^ and dishonestly V* 
meaning of— False document'^ — Sidt upon a bond 
for enforcement of payment — Absence of intention to 
Cause wrongful loss if any defence — Intention to 
decei ve. 

This was an appeal preferred against an order 
of the Sessions Judge of Birbhum, convicting the 
Appellant Kedar Nat^J Chatterjee of the offence 
of using as genuine a forged document knowing it 
to be forged under sec. 47 1 read with sec. 467 of the 
Renal Code and sentencing him to two years’ rigorous 
im])ri8onment. * 

The facts of the case were shortly as follows : — 
One Ham Chaudra Miikherjee executed in favour of 
Moh^sh Chandra Banerjee a mortgage bond on the 
Otiyjf Falgoon J290. A suit wjis brought upon this 
’document by the Appellant Kedar Nath Chatterjee 
iigainst the heia of Ham Chandra Miikherjee, ho 
being then dead, u*pon the ground that he was the 
ffenelicial holder of the bond, Mohesh Chaudra 
Banerjee being only his benamdar. It was, however, 
found, ill the course of the trial of that case, that 
the bond pro*d need* was not the true document 
executed by Ham Chandra, but rathef a forgery, 
and accordmgly that suit was dismissed. The 
Appellant was thereupon in’dicted for the offence 
of using as genuine a forged document, knowing it 
to he forged. It was conceded on all hands that Ram 
Chandra Mnkherjeu executed on the 9th Falgoon 
1290 a mortgage bond of Ks. 199, but the question 
raised -was whether the docVimeot that was produced 
by or on behalf of Kedar Nath Chatterjee in the 
suit instituted by him for the enforcement of the 
said bond, was the true document. The document 
that was produced purported to be an exact fac 
hi mile of the origjn,al mortgage deed, with all the 
endorsements of registration on the back thereof, 
as also the seal of the Registrar. But there 
waa internal evidence afforded -by the document 
itself or rather by the endorsements appearing on 
the back of at that it could not be the true docu- 
ment which was executed by Ram Chandra Miikherjee 
and subsequently registered before the Sub-Registrar 
of deeds ; ' and there was evidence to show that the 
document in (juestion was a forgery.’ The case for 
prosiftcution was that the* original document executed 
by Ram Chandra Mfikherjee was paid up and dis- 
charged and the document then torn up into two 
pieces, and that the Appellant Kedar Nath Chatterjee 
having managed through some of his people to get 
hold of this torn document, prepared the dociftnent 
in question by forging the writings and the oii- 
dbrsements therein. 

The Sessions Judge was unable to hold upon the 
evidence such as it was adduced on behalf of the 
prosecution that the case, set up by tbeni that the 
original document was paid up and discharged, was 
satisfactorily proved. 

In appeal it was contended on behalf of the Ap- 
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''pellant tliat upon tlie finding f»f the Ses-sions . Judge 
it must be taken that the luouey covered by the 
mortgage bond .was due to Kedar Nath Chatter jee, 
and therefore the document produced by him, though 
it might be a forgery, could not be regarded as a 
“false document” within thp meaning of sec. 400, 
I. P. Code, and that therefore the Appellant could 
•not be held guilty of fraudulently or dishonestly 
uttering a forged document. 

//e/cf— That the iiitention ^o cause wrongful loss to. 
another and a deception, actmil or intended, are not 
•the flecessary ingredients of the intent defraud. 
That there is a real distinction between the mean- 
ing of the terms “fraudulently ” and “dishonestly.” 

That the word “fraudulently” denotes an inten- 
tion to deceive. • 

That though the act of the Appellant in ])ro(ln(*ihg 
a forged bond in the suit that he brought was •not, 
proved to be dislionest withiu the meauiug of see. 21 
of the Penal Code, yet it was IVaiuLdcut, inasmuelf 
as it was done with the intent to commit a fraud 
upon the Court, , to make that Court believe 
that he was entitled to recover money upon the basis 
of the particular document then produced. 

Queen En^^ress v. AUjaa AH (I C. VV. N. 255 ; s. o. 
I. L. 11. 25 Cal. 512); Lolit Mohm Smkar y. 
Queen-Empress (I. L. It. 22 Cal. 312); In re 
l)hnnxm tCaiee (T. L. It. 9 Cal. 5.*!) referred to. • 
Queen-Einfx'ess v. Sheo Dayal (1. L. It. 7 All. 495) 
dissented from. • ^ • 

Mr, P, Z. Roy^ with him Bahu Nalini Ranjan 
^ ChaUerjeCy for the Appellant. 

Babix Atulya Charan Basu for the Crown. 

H. P. C. * Appeal dismissed. 


[CRIMINAL REVISIONAL JURISDICTION.] 

Itisv. No. 473 OF 1901. 


Chose, J. 
Tayj.or, J. 


’ LaLIT koHAN MoITUA* 
^ Petitioner, 


• 1901. 

Heard, 21, June. 
Judgment, S, July. 


Maharaja Slirya Kant 
Acharya CuAUDiiyRi Hahadur, 
Opposite Party. 


Criminal Procedure Code {Act T of i8i)8\ 
secs. H5y .^J/7, 4d9 — Charter Ad and df) 

Ch. 10 Jf) — Letters Patent^ sec. 29—Chse%under 
sec. Criminal Procedure Code^ transfer of—tiligh 
Courts power of^ io transfer such cases — “ Ca.se ” and 
criminal case f nuaning of as used in the Code-- 
Whether co-extensive and inter changeable -Rdisonalde 
apprehension of lias in the officer trying a case 
Expediency of transfer— r Absence of real Inas — In- 
convenience to parties or witnesses - Previous law. , 

This was a rule on the District Magistrate of Maldah 
to shew cause why the case under sec. 145 of the 
Criminal Procedure Code, pending in the file of the* 
said District Magistrate, should not be transferred 
to Rajshahi or some other district. 

In the present case this rule was obtained for the 


transfer of a case pending before the Distrid Magis- 
trate of Maldah on the ground of the Magistrate 
having usecl certain words and expressions in the 
course of the investigation to the agent of the 
Petitioner, Lalit Mohan Moitra, calculated to create 
in his mind a reasonable apprehension that justice 
might not be done to him' It was alleged* in the 
affidavits filed in this Court as also in a petition 
put in before the Magistrate on the 10th May 1901* 
that such -words were in fact used by the Magistrate 
and further that the witnesses to be examiiied4ii 
the case on either side were witnesses who would 
come from near the property, the subject-matter 
of the dispute, and the ’means of communication 
between that part of the district of Maldah and the 
town were generally the same as hotwoen it and 
•Usjshahi. 

• the hearing of Jhc rule, the District Magistrate 
submitted through a L)eputy .Magistrate an explana- 
tion in which among other matteis he raised the 
question whether under sec. 52(1 oT the Code of 
(h'iminal Procedure the High Court had power to 
transfer a case under sec. 1 15 of the Code to some 
other Magistrate. He relied upon the case of 
Pandrang Cohind Piyari (I. L, U. 24 Horn. 179). 

The Advocate -General {Mr. ,/. T. Woodroffe) ap- 
^peared on behalf of the opposite party, ai)d raised 
the same (juestion, and ’also contended that in the 
circumstances *of the case it was not expedient to 
transfer the proceedings from Maldah to some othei‘ 
Magistracy. 

Mr. Jackson for the l^jtitioner argued that the deci- 
sion in I. L. lb 24 Bom. 179 was erroneously decided 
and that there was no warrant for the view taken 
by the Chief Justice oT Bimibay. He further con- 
tended that the High Cou^t had power both under 
sQp. 52(5, Crirniiial Procedure Code, as also under 
4hc Charter Act to order a transfer of cases under 
sec. 145, Criminal Procedure Code, which* are un- 
doubtedly criminal cases. He also urged that cases 
under secs. 107, 110, Criminal Procedure Code, 
w’ere constantly transferred. The present case was, 
on the merits, a fit one which should be transferred. 

Held (by (Bios*:, J.) —That an investigation in 
a case under sec. 145 of the Code- of Criminal Pro- 
cedure is an ‘‘enquiry” within the meaning of 
sec. 4, cl. {k ) : Satis Chunder Pande v. Rajendra Nath 
Bagchi{\. L. Ib 22 Cal. 198). 

That the expression ‘‘ criminal case ” used in 
sec. 526 of the Code does not necessarily refer to 
so4ne offence committed. 

That proceedings under sec. 145 of the Code 
partakf of the character of and may be described 
as criminal cases; 

Thaft the expftwsion /‘criminal case,” occurring in 
sec. 526, may be distinguished from a civil casoj and 
that a criminal case is one over which a Criminal 
Court exercises jurisdiction. 

That doubtful whether the Legislature 

tpeant’ to confer on the High * Court tlie power by 
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see. 520 of the t'oile, of making a transfer of a case 
other than th(»se in which a person is charged with 
an offence. 

That the High Court has the power to make an 
order of transfer of a case under sec. 145 of the 
CiKle, which a Magistrate has taken cognizance of, 
under ils general powers of superintendence under 
^ec. 15 of the Charter Act. 

That if by reason of the words or conduct of. a 
Magistrate or Judge before whom a case is* pending, 
afiy party reasonably apprehends that there is a 
bias against him in the mind of the oflicer concerned, 
it would be expedient for the ends of justice to 
transfer the case from his tile to that of sonu' other 


of mrvty-- ProhaU and Adminutralion 
AH ( V of 1S81\ sec, 78 Indian Contract Act {IX rf 
]87:i\ ser. JJO. 

This was an appeal against an order of B. h. 
Gupta, Esq., District J udge of Hughli, dated the 29th 
March 1899, dismissing the Petitioner's application 
for leave to withdraw from a surety bond executed 
under sec. 78 of Act V of 1881. 

Phul Kumari Debi, the Opposite Party, took out 
letters of administration to the esta^^c of her mother 
Nistarini Debi, deceased, in 1895. On the 29tk May 
1895 the Petitioner, llaj Narain Mukerjee, who was ‘ 
the brother of Phul Kumari, executed a surety bond 
inuler see. 7*^ of the Probate and Adiuiuistration 


oflicer competent to try it, though there may not be 
any actual bias, Queen-Empress v, Tihair<ih (Inmder 
Chuchahutty {2*C. W. N. 95 : s. I. L. 1*. 25 Cal* 
727) ; Dupeyron v. Driver (1. L.*!}. 25 Ch1.*495)a * 

That a transfer in tins case was expedient for the 
ends of justice, and that the transfer would not 
cause any real hardship to any of the parties con- 
cerned or to their witnesses. 

Held (by Tayloh, J.)— That the two expressions 
“ cases ” and “ criminal cases are not, in the (/ode of 
Criminal Procedure, co ox tensive, and that the phrases 
are not used indiscriminately or iiiterehangeably. 

That the phrase “criminal case” is intended to« 
be used in a limited sense and no,i to apply to 
every case cognizable by a Criminal Court. , 

That it is doubtful whether the High Court has 
the power under sec. 520 of the Code to transfer 
cases which do not relate to matters which may 
strictly be described as ^criminal,” as relating to a 
crime or oiTcnce under the laiy.. 

That the High Couj*t has such power under 
sec. 29 of the Letters Patent, where the expression 
“criniinal case" appears without the distincthm 
ahich apparently exists in the Code of Criminar 
Procedure in respect of cases tried by a ('riminal 
Court as opposed to civil cases. 

Mt. Jackson^ with him Balm Sarat Chandra Khan^ 
for the Petitioner. 

The Advocate-General (Mr, J. T. Woodroffe), with 
him Bahm Dtvarka Nath ChucktrhUty and Joy Gopal 
Gkosha^ fpr the Opposite Party, 

Rule made absolute : Transfer ordered. 

H. P. C. 

[CIVIL APPELLATE JURISDICTION]: 

Appeal from Original Order. 


Act. On the 25th of Kobrnary 1899 Itaj Narain 
. madc*an application to the District Judge of Hughli 
by whom the letters of a^l ministration had been 
•granlod, alleging that the administratrix wa.s wilfully 
wasting the cstatp and praying that the bond might 
f)e cancelled and he might be relieved from all future 
lifibility thereunder. The District Judge did not 
enquire into' the charge of inal-ad ministration but 
sun^marily reje(5ted the application on the ground 
that there was lio statutory provision to justify such 
an application, and that a person who hvd executed a 
surety bond* under sec. 78 of Act V of 1881, must 
continue liable till the whole estate was adjDinistered. 

Tha Petitioner appealed to the High (burt, and 
on the 9tli April HMJO their Lordships r^hianded the 
case for investigatiofii into the charges of mal-adrninis- 
tralion." On the IGth August 190U the District 
Judge ’found on the evidence that the charge of 
wilful mal administration was fully established. This 
finding was sent up to the High Court, and no 
objection was taken to its correctness by either 
party. The case was theii argued upon the point 
wli’othcr or not (lie I’efcitioner was entitled to with- 
draw from the surety bond. ' 

Held — That when ^ upon grant of letters r»f ad 
ministration a surety has executed a bond under 
sec. 78 of Act V of 1881, he is entitled at any time 
to withdraw, upon proof that Jhc administratrix is 
mal-administering the estate. 

That sec. 130 of the 'Indian Contract Act is appli- 
cable to ihe' case of a surety bond executed under 
sec. 7§.of. Act V of 1891. 

T^at sec. 78 of Act V of 1881 is not limited in 
its operation to the eiiecution of a surety bond wla n 
the letters are first granted, but is also applicable 
if during the continuance of the letters, the bci.d 
becomes inopwative by reason of the death of the 


Maclean, C. J. 
BANBR.lItF, J. 

. 1900. 


No. 181 OF 1899. 

4| 

Ba.! Naraii}, Mooker.tke, 
Petitioner, Appellant, 


Heard, 9, April. ,, .. ' 

iqQI 1 nuL Kumari Dkri, 

3w1gmcwt,’8, July. . 'Opposite Party, ]J.e8poiideiit. ' 
A(hmnhiraiion hmid~,%rely—Maladmimsiratum 


surety ot its cancelljition from some other cause. 

Burgess v. Hue (L. K. I'l Eq. Ca, 450), Baisoiu 
V( Chokshi (I. L. H. 19 Bom. 245) referred to. 

Dr. Ashutosh Mukerjee and Bahus Jnanendra Nath 
Bose and Biraj Mohun Mozumdar for the Appellant. 

^ Bobu Saroda Churn Mitte¥ and Balbut Benode 
Behari Mulcerjee for the Bespoodent. 

Appeal allowed, 

H. P. C. 
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ThhT Bar entertained Mr. Juhtiok Stanucy to 
a farewell dinner Jit the Saturday Clut) on Saturdu 3 % 
the 2()th of July last. This is a rare hpiiour and it 
testifies to the popularity of the judge w'itli the liar. 


Wt, are (iLAD TO FIND THAT THE Hon’bLB THE 
Chief Justice has taken iiotfe of the coniphunt of 
the profession to which we gave expression, namely, 
that there should not be a fixed botfy of examinerS 
for the admission of attorneys. ^This is the first 
time after years tbdt a departure has-been made ^ 
in this . respect and some fresh blood introduced 
into the old body. The new . examiners are Mr.’ St. 
John Stephen and Mr. J. G. ^VoodrofFo in place 
of Mr. -Miller and Mr. Allen* respectively, now 
absent from India, and Mr. H, C. Kggar.in* place 
of 'Mr. Stokoe, who has resigned. Mr. W. K. Fink, 
the Registrar, and Babu tronesk Ch under ChunJer 
will continue to act as examiners.' • * 


fair amoifut of work, but his career would surely 
hive been one of mucli greater usefulness if he 
had been given early opportunities to toil in a 
laboratory and had ik 4; to fall back on the Bar for 
a living. He If'avciS a widow and a child to whom 
we convey our siucercst oondoleiice. 


h' IS* AIRWAYS REI^RESIlIN’y TO 00 THRODOirmE 1 ‘AOKS 

of^ the .Ihurnal of tlio Society of Comparative LogiS' 
lation. The June number, which is the first of the 
Tfew sefies for iDOl, maiiilaius the scientific spirit 
and also the high slaudiird oii whicli the journal is 
, conducted. Minds steeped in legal leohuicaliticH will 
often find relief in going through its pages where law's 
arc viewed on the b’oad basis of generiii principles 
and are considered with special reference to their 
serwioc or diKservicc to mankind. Uesearches in cri- 
niTnal law continue to find place in its pages, and 
the la\ys and legisfation of India engage nb mean 
* share of its attention. 


Mu. CRAOlvANTriORrlc’s ADDUKS.S 'ON GrUIB AND 
Punishment from a (Comparative- Point of View, 
delivered before the Society in Icliruary last and 
•noticed by ns at the lime, is now published in 
• the plages of tlie Society's Journal. Ilis prefatory 
skeU-h tracing the changes in the ideas of crime 
and pjmishment and its effect on the treatment of 
youtuful oflenders, forms by far the more interesting 
portion of the address. The rest of it, which con- 
trasts the effects of previous convictions on punish- 
ment under difTerent systems of law and deals witli 
other miscellaneous matters, though not treated in the 
same systematic manner, *yet makes out a sufficiently 
strong case for the necessity of an International 
Commission for arriving at s'ome common principles 
of punishment. 


Wb DEEPLY REGRET TO RECORD THE PREMAXURE 

death of Mr. Manik Lai Dutt, B. Sc., Bar-at-Law. Ho 
was a distinguished spbolar both .fii the Caleutta 
and the London Universities. It is a great pity that 
this country does not offer any opportunities for* , 
young ‘ men with more than . orijiuary scientific 
attainments, and naturally the Bar is fast bycoming 
the burial ground of a large number of promising 
young men of this country. Mr. Butt's first 
Struggles had long been over and he was getting a 


CKIMF AND PUNl^llMKNT. 

The primijive idea of punishment in Ihiropean 
jurisprudctfice was revenge. The person wrougM 
had the right of .avenging the wrongs with the 
assistance of the Sjate. Fii/ James Stephen refer- 
ring to this stage of Fnglish jurisprudenee says: 
“Crimes were regarded ajj private wrongs, re- 
venged rather than punished by those who were 
injured by tlicni*, first by ]»rivatc war, afterwards by 
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Bummary execution, and then by a public demons- 
tration of justice, slowly organized in such a way 
as* to bear many traces of a rough system.” 

When society was. sufficiently orgaidscd and 
law and order fairly establislied, crime ceased 
’to be regarded as a matter of mere personal concern 
and' became a matter of greater concern to the. State 
as well. The practice of avenging private wrongs 
was neither conducive to public peace nor to public 
morals, und in the interest of both it was considered 
preferable that the State should punish* criminals 
instead. Criminals are always a source of danger 
and are often a standing menace to society and 
in their repression lay the ^jrotection of community. 
Punishment thus in course of time came to be 
regarded more in the defensive light than in ’ the 
offensive. Marquese Bcdcaria of Milan in his famoiyj 
work published in 1770 propounded that tla) only 
true mea'Sure of crime {\\Q^damag^> t<9 the 
community, A-lthougli by this time piuiisluiioiit had 
shifted its centre from the standpoint of personal 
retribution to that of social defence, yet it displayal 
little consideration for the criminal concerned. 
Beccaria maintained that tlio intention of the accused , 
was of no moment, tlie result of his act was all 
in all. Or in other words crime was regarded by 
him only in the olgeciive light. Bcccaria’s theory 
ruled the civilized world up till late. Benthan? was 
influenced by it and it may be doubled whether eVeii 
Kitz James Ste 2 ;>ben ever recovered from iti=i cflects. 
According to the latter “ the Criminal Law ju’oceeds 
upon the principle that it is morally’ right to hate 
criminals, and it confirms and justifies the sentiment 
by inflicting punishment which express it.”* This 
point of view' he regards as “ healthy, natural 
and deserving of encouragement.’’ Needless to say 
that this displays little [flty for the criminal himscjlf. 

But contemporaneously with this writer, soieutific 
knowledge and philosophical thought were' fast 
superseding historic method of reasoning and viewed 
in this new light crime and punishment ajipealed ■ 
to the human mind iii altogether a new aspect. 
Pellegrino llossi’s reformation theory had by tins time 
almost superseded Beccaria’s theory of social defence. 

Social defence, according « to Kossi, was but ti 
secondary consideration, the primary being restoration 
of .public order and the reformation of the crinnnal. 
The difference between the two schools chiefly 
consists in the fact that the former regarded crime 
merely in the ohjectire light and the latter in the 
subjective light as w-ell. 

The French Code, which was Influenced by the 
former, views each crime as such and even attempts 
to commit crime are treated in it* with* the same 
rigour as the crimes themselves,* and accessories are* 
punished as if tliey wvere principles. The Belgian* 
Code which has been more influenced by the latter, 
makes a distinction in each case, {iiid makes every 
allowance for extenuating circumstapoes all round. 

A atUl later development in tho subjective view 
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of crime must be ascribed to the Influence of the 
evolution theory. , 

MM. Tarde and Lecassagne in France, M. Prinz 
in Belgium, M. Fornitzki in Russia are the Chief ex- 
ponents ^f a school who n^intain that a criminal is a 
comjdox product of the propensities he has inherited 
and the atmosphere in which ho has been brought up, 
They, therefore, contend for a limited responsibility, 
which lies half-way between plenary free-will and 
complete mental alienation. 

A still later development arc the theories of the 
Italian Schools headed by Lombrose and Garofalo. 
The former is an anthropologist who lays principal 
'stress on* the physiological peculiarities of the cri- 
minal, while the latter insists more on the influence 
of social factors of life., 

* hi (*crmany crime and its causes form a separate 
department of study eff which Professor Lizt of 
the Berlin Fniversity is. the chief exponent. Tu 
b’raiice a sf>ciety after which the English Society 
of Comparative Legislation takes* its name js doing * 
like its sister institution, in * Kngtand most valuable 
work in this direction. 

With tlie advancement of knowledge about crime 
and criminals Uie idea is gaining ‘ground throughout 
tlie civilized world that, i)crhapH, the educative 
method is likely to do more lasting good than the 
purely punitive. 

SOMK FACT^; AliOl^T TllK KING’S (.’ORONATION. 

AVh'^iiever Kdward is rniwncU it will be the duty of Frank 
Seaman Dyinoke, hereditary king’s cliampion, to*Rto]> forw'ard, 
duly e(]ui}>pod, to challt*nge all who arc hold enough to deny 
the king to he tlio huvful sovoicign. The oillce of king’s 
cham]>ion dates hack to the coronation of William the 
Comjueror. wlio coiifen-ed upon Loi’d Marmion, of Fontenoy 
and Marmion, the title of king’s champion, and with it the 
manor and barony of So ivelsby, in Lincolnshire. The liouse 
and lands wort (leld oy barony and grand sergeantry,” the 
terms of the tenure requiring that at Uio oortmation ‘‘ the 
lord of the manor, or some person in his uamo, if he he not 
able, shall come w’oll armed for war, upon a good war-liorse, 
into the presence of our lord the king, and shall then and 
thofo cause it to he ]>roclaimed th;it if any one sliall say that 
our lord and king lias no right to liis crowui or kingdom, he 
will lie ready and prcqiared to defend with hia body the right 
of the king and kiiigdo’ui against him, and all others wliat- 
Koever,” /Ihe title of king’s champion descended in direct 
line from the lords of Fontenoy until the reign of Henry 
llr-.j and then through the failure of heirs male the chanipiou- 
^hip passed into the Ludlow family by the marriage of one 
of Manfiiou’s daughters with >Sir Thomas de Ludlow, whose' 
gianddaughter married Sir John Dymoke, in the reign of 
Kdward III. The title and manor has remained in the 
Dyifioke family to the present day. ^ 

Though the champion has not publicly entered Westminster 
Hall Vo make his Wialleuge, since, the coronation of George 
IV\, he was ready within the precincts of the IialJ, at the 
. coronation of William IV. and Victoria, in case he should bo 
called on to fulfil the terms of his tenure. In both cases he 
had his white horse saddled and hh armor ready to don at 
an instant’s notice. • 

\Mien the coronation of George ,1V. took place in West- 
minster Abbey, the ill-used Queen Caroline attempted to force 
an entrance into the Abbey to interrupt the ceremony ; she 
reached the door leading to the cloisters, but found it locked. 

’ 268 . 



.Vot. V.] 


THE CALCUTTA WEEKLY NOTES. 


oolk 


She kn«‘cked on it for some time imt finally had to retire. 
More than one influential Englishman ask(*<l ]»ernnsMon to 
challenge the King H right trf ho crowned without the Queen, 
but she declined to allow the sacrifice, for it would hajye meant 
imprisonment or death to the challenger. 

Many changes have been made in tlx* title tlie sovereign 
of England as the centuries pass(id. In th(‘ day.s of the. 
Heptarchy was first he&rd the title “ AV.r gcntis Anfflornm,’' 
hut the* style King of Knglaiid was first used hy Egbert in 
828. King John, at the end of the twelfth century, was the 
first to use the pronoun “we” in Ins communications wifcli 
liis sulijecta.^ The monarch is still designated “ Defender of 
the Fattli,” ’title conferred by Pope Leo X upon Henry 
V il I , ill recognition of a theological polemic ag’ainst liUther 
whicli the mucli-niarriod king had written. Wli«i Henry 
renounced Uomanisni and declared that the ?o|K‘ had no 
power or jurisdiction over him, Pope Paul 1 II. revoked the 
permission to use the title, hut the King, much annoyed, 
caused an act of Parliament to he fa.ssed (35 Henry VTIT., 
cap. 3), which annexed to the Crown of Englan<l for ever the» 
style of “Supreme Head of the Church ” and “Defender of 
the l^'aith.” 

The best authorities, such as the “ Enoyclo})ii'dia Kj’itannka,” 
4ate that it is under tlie above-mentioned act that the title 
of Fidd Defensor has wer siiicis been used, but that statfe- 
ment cannot be correct, for the 1 and 2 Philip and Mary, 
cap. viii., sec. 20, repealed llu' entire act of King Henry in 
the following emphatie words : 

“ Act for the ratification of the King's M.ije.'-iy’s style shall 
Ixaicoforth he repealed, frustrate, V(»id, and of iioiie^effect.” 

The title of Pidei />f/ra,sor has never been revived ^n any 
English Act of Parliament, and must, therefore, .still dejieml 
foi' its right to ho used on the Pope’s host ow.il, U'lien .\Iary 
came to the throne, Cardinal Pole was sent a.^ Papal Nuncio, 
and in pronouncing the ab.Molution over the kneeling King, 
Queen and entire Parliament, lie rcmo\ed, jn the Pope's 
name, all “censures, judgments and ])ains,” and it was ,s<)on 
^vident that it was held the Pope’s l)ar to tlie t«itle was one 
of the censures removed. It wa'i customary hi those time.s 
to print the whole of the acts of a session in one continuous 
roll, and preface them with the fulj style and title of the 
King. In the }>reffvce to the acts of the very session in whicli 
the act of King Hewry was repealed, tlie title (roppc«lup, 
aiul in th(* preface to the acts of the second session tlic full 
titles o( the monarch are set feriJi in Uicno ivord?^: 

“Acts made at a Parliament hogun and holden at West-* 
minster the one and twentieth day of OctolxT, in the 2 and 
3 year of Uie reign of our, most (Jracioin^ Sovereign Lord 
and Lady, Philip and Mary, hy the (trace of God King and 
(,iueen of En^glajid, France, Naples, Jerusalem and Ireland ;• 
Itefenders of the Faith ; Princes of Spain and Sirily," etc. 

It was Henry VIII. who lirst adopted tlie title King of 
Ireland instead of “Lord.” It was not jintil the union of 
England and Scotland in the reign of t^ieen Anne .that 
“Great Britain” came into use. VN^im the act of uiilmVas 
passed and Ireland lost' its legislative indejioiidence, it was^, 
ordered that the royal title should be: (ieonjim TertiuH^ 
Dei Gratia^ Britanniarvm Jicx, Fidci Deffnnor'' Tlik was 
the first time the long- prized title, “ King of France,”' had 
begp droppe^, audjthis was only one hundre<l years ago (1801). 
QnGie21st of January, 1837, Hanover w'as dropped fmm 
the (Jiueen’a style when she came to the throne, no woman, 
according to the Constitution of tliat country, being eligible 
to reign. Another change was made in when (^ueen 

Victoria was proclaimed Empress of India. 

Certain isles and even towns still have the right to he 
mentioned in any proclainatiou whicli requires the king’s 
signature, though thi.s has not boon insisted on excejjt on 
very rare occasions. Tlie jirockunafion of King Edward VIL, 
“requiring all persqiis liein^ in office nr ’ authority ” (o 
continue in the execution of their duties, specifies as tlie 
places to which tins shall refer as: “Our United^ Kingdom 
of Great Britain and Ireland, Dominion of Wale*s, Toivu of 
.Berwick-upon Tweed, Isles of Jersey, Guernsey, Alderney, 


Sark* or Man, or any of Our Foreign Possessious, or Colonies, 
or Our Emjiiie of India.” 

1’he oath wl;ich tlm new king will have, to take on his 
eorouatiiui is tlie oim prescribed hy statute (1 Will, and 
Mary, st. 1, c. i}.) witiba slight modification on account of 
Hue disestablishment of the li UU Church. U had been bmud 
that prior king.s liad 'tampered witli the oath, and there is 
in exisjicnce a copy- of th(‘ oath .sworn to by Henry V’lIL, 
interlined and .altered with bis' own band. To ])reveut any 
such changes in future the wording of the oatii was establish- 
ed hy statute. 

He will ftike his place in a chair before and below tjio 
throne. 'Plien the Arclihislnqi (J (Canterbury, accotiijiaiiiod 
liy the high olficiTS of the Stale, presents him to the people 
to receive tlieir homage, vvhiclj is rendei'ed hy ‘the boys of 
Westminster School fi’his is called “ the recognitiim.” Then 
follow.s tlie oblation oi gifts on the altar; then the Litany 
is chanted, and the ( 'onniiunion office comiiienccd. After 
•thy Niicne ('r(‘f»d tlx* corfuiatiqn oaths arc fakoii. 

Tlie ;\»chhisliop of (Jaiiteiburv will demand : 

■•‘‘Si'i’, k yTuir majesty willing to t.ike the oath To whicli 
Edward will i^ply : “ I *am willtng.” 3'hen tlie Archbishop 
will ^nit thoM' (picstions. a printed copy of which, together 
with the ncce''-.ary ri'spoiwcs, will have been given to the 
kiii« : ^ 

“ Will yon soh'innly i»romise ami swear to govern the people 
of this F^iuted Kingdom of (lre.it Lritain and Ireland, ami 
l4x‘ dominions llieiefo belonging, according to the^stalutes 
in I’arliameiil agreed on, and tlx^ rci-jaa live laws and customs 
of the .same !" 

The King : “ 1 .solennily promise so*to do.” 

“ \yUl you, lo your power, cause law and justice, immeicy) 
to berifoculed in all your judgments ^ ' 

“ I will.” • 

“ Will y(^i, to llie utmost of ymir power, maint.iin the lawci 
of*(jo<l, tlie true ]*iotes‘'ion of lliegosjiel and the Protestant 
reioniied religion, established by law' '' And will you maintain, 
and prc.scrvc' inviolably the .sctllelnent of the united church 
of Englaixl aixl Ireland, ami llic iloctrine, woi'sliip, discipline 
aixl govi'innieiit thereof, .iij by law' established within England 
and Ireland, and the territories thereunto belonging ' And 
will you [aaverve to the bisliojM Tvixl clergy of Enghind and 
Ireland, aaid to the .churches there commitLed to their 
elpirgc* all .such rights and privih'ges as do, or shall appertain 
^unto thenf, or any of them ^ 

“ All fhis 1 jiromise to do,” 

■ The king* llion goes to the altar, and laying hi.-, hands .upon 
the Gbs[)els, takes the following oath : 

• “The things which I have heretofore promihed, I will 
perform and keep, !so he.lp me God ” 

The king then kisses the book .and signs the 0 . 1 II 1 . 

After the taking of the otll.hs comes the. anointing and tlie 
'vesting of sovereign With the E}>^scopal insignia, the alh, the 
hlole and the pallium. The stede is the insignia of priesthood ; 
only an Arclibislmp, or spiiitual head of the church, can 
we.ir the pallium. 

The sjiurs, sword of slate, and the .sceptic are next pie- 
*si 4 jiu*d. The cajroiiation follow.s and then the entlironenxmt 
and homage. Lastly the Communion Otlicc is ((►mpleted. 
Should Alexandra he crowned (jiicpii* consult she will he 
anointed, crownied ami entlironed iiumedifilely after tlie king’s 
eiithroni/.ation is completed, and .six* will he couduclcd'to 
her own throne on ^he king’s left luiixlj^ the royal ]»air receiv- 
ing the saci.aineytal bread and wine Logctlicr. 

^ The coronation take.s place in the (fiiapei of Edward tho 
(*kf!)fc.s.s<ir, WcstmiiLstcr Abfiey, tlie King sitting on the original 
coixmation ehiur, the queeft eons a t on that tnade.for Uie 
coronation of William and Mary. 

The coruiiatioii chair iias he»n in use lor ceuturie.s. In the 
seat of Qiin'hair k the “.stone of destiny” upon which Urn 
' kiug.s of Scotland wer^* crowned since the beginning of the 
sixth century, and prior, to which time it had been in use 
tor the .same purpose in Ireland for at least a thousand years, 
and as many claim, Jiom the time it was t-dvcn into li eland 
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fn>ra HeUiel^ where it had heeti set up by Jacob f(»r a ihllar. 
((reucHis xxviii, 18.) The hiniory of the “stone of destinj “ 
can be tracjcd buck .clearly for tw^o tliousimd yearH. 

After liis coronation ihe King i« entitled to many pnvileges 
and penjuisitoj, o’no of uliicli is th* right to the he.ol of 
every whah; caught nji the coast of his kingdom. The tail* 
goes to (^>ijoeii Ale'xandr.i, the objinH f)f the divi.''ion being 
to guar}.u\tec tliat the (hiccn .< wiirdrol>e».s]uilI be furni.she<l 
with whalebone. Tl^e King*i.s entitled to every sturgeon 
brouglit to land in the United Kingdom ; a lav\ which is 
evaded by astute (lishennen taking the .sturgeons to some 
foreign poit and le. shipping Ummi) to Knglaifd. Ai the 
coronation and every annivNusary thereafter tlie King i.s 
entitle<l to receive from divers piosoiis a labloclotli. vkortli 
three shillings; two white doves, IjWo wliite hares, a catapult, 
a pound of cuminhi seeil, a horse rtud halter, <i p.vir of scailel 
liOBC, a curry-eomh. a ( oat of giay Inr, nightcap a falcon, 
two knives, a lance, worlli t\M> shillings, mi, l iVom hh tailor 
a silver needle. ^ ' 

When Henry VI. returned Iroin tlie enronation in*l'i.inee, 
at/ the conduit in CluMp wine toi med “ .si'veral ^*‘lhs*-th(^ 

^ Well of Mei\'i(', tlie Welhot (Ir.iec'. and tin' Welldf I'ilie - 
and at. each w('ll .i ladie, .slandiug, ailmimslcM'd the wjjins 
to all who a.skerl, aial the.si* walei^ were found ti) l-e wiin-.* 
A*l)oiJl the.so wells were sol. \anons tree,^ in lull le.-d' ami frrt-it, 
all hcavilie laden wifli oi.inge-, almonds, ])'ui\egr.inates, olive.s, 
lemons, dates, <|uinces, hlaiiderells, po.iches, eo.stard.s, wardens 
and plutyii.” « 

When Fidward VI. was erowiied he had It) stop the ))ro- 
ces.sion for a consideiable time to watch the antic.> of :i foreign 
rt)])e dancer whose I'ope wit'^ stridehed from St. I’aul’s .stee])le 
<lownwavd to a great anchor iieir tlic g.ile ot the IJcan’s 
house. The ilanccr came down the lopr* fiom tliehyu of 
• St. Faul’s hcadfoi emost. kuAsetf i lie ♦ king’s todt and then ran 
Ufi again and turned .soniersanlls and d.inccd and ,oprforined 
for (Ih* space ol lialf an <ajr. • . ’ 

. WiuMi (^hieeii Mary iias.^ed thi'ongh the city for her (“oio- 
. nation the Lojvl May)!- had Vilgaged a Dutchman to .staml 
on the wcMihefvaue on the top* of S(. raurs+,teeple,hohl- 
itig ill hi.s hand a streamer, five yaid,s long, which he waved 
alamt Tiien ho stood on one foot on t he weathervane and 
afterwards knelt, dowm on' i( The city paid him for thi^ 
pel formance tlie sum of Clb D’s 4^/. 

At the coronation of Kdw.ird \’1I. it is not likely tha,t 
ropewalkers or aihohal.s will he engaged hy tin* Vity, Imt 
tliere is no douht that hi illiaiit illuminations and [ileiily of 
hunting will lest if\ to lie fact (hat though .the queen may 
ho mourned, a live king is o| more advantage to lra<le*lh.in 
II -dead queen. The queen is de.id ' Long li\e the king - 
(h'l'cn Ihtij, 

llotcs. 

I’UOISATK AND 1)IV()U0k DI VIsION'.-Valkn- 
TINIC V, Vai.entine. llt'fore • the riiE.siDENT 7th ■ 
June 1901. 

E.mminatioyi on coninimion of witneMen abroad * 
before service of citation in the cau^e—Costs. 

This was an application on behalf of the wife as 
an urgent one for the' issue of a commission to ' 
examine certain witiicsso.s in Canada. „ 

The applicant wa*s not aware whether the suit 
was going to he defended by the hn.sband. T^le 
ground ^of the application *w\ais that tke wibncssiips 
weto coniiectc<l witli a criminal trial in Toronto ; 
and there were reasons for. -bdieving that.if they 
were not examined at once, they would disappear. 
Uomv. Brown (3:i L . 1 . P, & M«‘J()3) was relied on. ' 
ihe loai'ucd Prksiokxi’ granted the application ai 
the wifes expense, remarking that. at that stage he 


could not make the husband liable for such ex- 
penses and reserving all qiiesjitions regarding the ad- 
missibility of such evidence whofa the trial came on 
and also boosts of the matter. 

J/r. Barnai'd for the Petitioner. 

. C. W. A. 

KIN(PS IlENCH DIVISION.— Thorne V. Ca.sson. 
lk4ore Mir. JiTSTifE Channel. 25th April 1901.^ 
Husband and wife -Dressmaker’s bills — Husband’s 
liability. , ' 

The dw?ssmaker Mrs. Thorne (trading at Brighton 
under the name Lucie Amott) Sued Casson for price 
of costumesL supplied to “Mrs. Casson” amounting 
, to over Ho. was not married to “Mrs. 

^asson.” Her case was that^ he had held “ Mrs. 
Gisson” out as having authority to pledge his 
credit ; Mr. Casshn denied that such was the 
fact ;iiid '*>eT contra alleged that he had made a 
siiiiicieut allowance for dress ta the lady in tpies^ 
tion and hud forbidden her to pledge his credit. 

The learned Judge observed in his summing 
up to the jury that the fact that the lady in 
question was'not married to Mr. Casson did not 
'alter VJie *(pie8t ion of his liability. ’The case must 
bo considered in the same light as if she were his 
wife. In the hiattor of dresses an arrangement 
was often made hy the husband giving the wife 
an allowance ^nd forbidding her to pledgh his credit, 
‘and. such arrangement had been recognized and 
given efTect to by Courts of Justice ; it did not matter 
whether he paid her the allowaiico, regularly or 
not. In the case of dealings with butchers, bakers 
jind such tradespeople, that practice was not usual 
with* husbands ; and where claims wbre made by such 
parties, the husband could not successfully resist the 
oluim on the*’ same ground. Further in the case of 
dressmakers the ftict tliab ignorance was pleaded by 
Plaintiff roganrmg the directions given by the hus- 
btmd to the wife would bo of no avail. It was 
settled law that in such case the husband could only 
be made responsible for his wife’s acts in ordering 
goods in the satiio way that ha could be made 
liable ,for the acts of any other agent under the 
ordinary agency law. Then there was still a fur- 
'iher consideration and that was whether notwith- 
standing the directions not to pledge his credit, had 
the husband done anything to make the Plaintiff 
suppose that he was allowing his wffe to pledge Ms 
credit, if so he would be liable. The jury should 
consider whether notwithstanding his injunctions not 
to pfedgo his credit he had so behaved himself as 
to entitle Plaintiff to believe that he had authorized 
the lady to pledge his credit. 

The learned Judge commented on the evidence 
and jury found for Plaintiff, Stay of execution was 
granted. ‘ * * . 

^fr. Rose Lines for the Plaintiff. 

M)\ German for the Defendant. 

C. AV. A.- Verdict for Plaintiff, 
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(The ixnportaiit*onc8 to be fully reported hereafter.) 

PKIVY COUNCIL. ■ Appeal from budli. Sukh 
Dbi V. Kbdar Nath and othkrs. *22nd Jniic 19()U 

•Three consol idfvted appeals. * 

Loud MACNAuniKN to-day (jelivered their. Lord- 
ships’ judgment advising Tfis Majesty to dismiss the 
appeal&K • The Appellants were ordered ip pay one 
set of costs of the consolidated appeals to be appor- 
tioned between the Respondents in the Tliscretion of 
the Registrar in the event of their npt agreeing. 

In the course of their judgment *their Lordsliips 
observe that Ajppellants’ counsel said everythfng* 
that could be said in support of the appeals, “ buj} 
there were no materials on which even a plausible 
argument could be based.” •. 

Mr. Asi^uith^ K. G.^ and Mr. J. S. 4/iN/u for the 
Appellants. 

Mr. Branson for one of the Itespondents. 

Mr. Deguiyther for the other Respondi^nts. 

C. W. A. 

• • » * 

Pill VV COUNCIL Appeal from RL«ngal. Har- 
liis V. Brown. (5 C. W. N. ccx.k). -2ii(l June 1901. 

Sir Rioiiard Couc"n delivered to-day their Lord- 
ships’ judgment advising His Majosiy to allow the* 
appeal with costs. * 

Mr. Asquith, K, (7., and Mr. MayM for the iV^)- 
pellants. 

Respondents were not represented. 

C. W. A. 


PRIVY COUNCIIv 

[Aitral from the Calcutt 4 lluiii Court. 


Lord Horiiousb. 

Lord Davby. 

Lord RoUBurspN, 

Sir R. Couoii. 

1901. 

27, June. 

Special leave i6 apqyeal 


Deri PrOsad Ciiowdiiry, 
Plaintiff, Appellant, 

V. 

liANi Radiia CitoiVdtiuain 
and others, Defendants, 
Respondent^. , 

—Deposit of security. ^ 


Petition states that Petitioner instituted this suit 
at Bhagalpore praying for a (feclaration that he 
was the aiext reversionary heir to one Shib Nag 
Chandi, the deceased husband of the first Rosjwnd- 
ent abovenaTned, and that a certain hehhaminah 
executed by her in favour of the cither Defcnclants- 
Respondents would be inoperative as .against him 
after the widow’s death. ’ 

Sub* Judge decided in Plaintiff’s favour. ,On De- 
fendants’ appeal the High Court on 19th February 
1900 allowed the appeal and dismissed the suit on 
the ground that Petitioner liad not proved that he 
was the reversioner. 

On the 14th August 1900 certificate was granted 


that the case was a fit one for 'appeal to Her Majesty 
in (Council. 

On the 27tlf November 1900 on Ret itioner’s appli- 
cation, the usual time for making the deposit having 
expirejl, the High Court made an order enlarging 
the time for deposit to on ,or before the 1st De- 
cember. • * 

Pelitioner being poor, and after several unsuee.ess 
ful al^empls, he succeeded in making arrangtonents 
for a Joan from one Babu Radan C’hand, and on Isr” 
December Babu Tarini JVosunno Das, the son of 
Badan Chand, went tp the office of the High (\iurt 
with a vakil named Babu Lakshmi Narain Singh, 
and there produced before the Deputy Registrar 
khe necessary sums of money and slated that ho 
was ready to pay it over as -soon as his father 
Ajoul^l-yroeiuT' a^ propej* assurance from Rotitioner, 
and an alfidavit was presented same day (d Tarini 
'Prosunno Das su])p(>rting above faets, and a petition 
praying tlu' (kjurt that a further delay of one week* 
from 1th December might b(' granted to perfect the 
security. That appliiaition was refused and the 
leave to appeal was struck off. 

. JVtition stated that Petitioner had now madb 
arrangements witli one Bal)u I'dit Narain Singh and 
l^m Bahadur Singh, who were ready to undertake 
%11 th(‘ e.xpensos of the apjical and to prosecute it 
eflbctiially and to make such dejiosits on such terms 
as llTs Majesty in Council may direct and praved for 
.special leave. 

After hearing Mr. Mnynr for Pelitioner their 
Lord.ships granted leave to apjical on the under- 
standing that usual securdy was deposited ln*rc with 
the Ihigistrar within one month from this date,. - 

• ’ I Awe (jrantid. 

-C. W. A. ' • 


CALCUTTA HIGH COURT. 


I TESTAMENTARY AND INTESTATE 
JURISDICTION 


Stani.ky, J. 
1901. 

], July. 


ll* ll>e gooils of LU'TIMIN \KAIN, 
deceased, Hamrick Das, 

V. 

Mussrr. Bi.m.ike (Joomahi. 


Vrohafe action - Erxeirp', dificlotrye of - t/rant of' 
pyohdte -Costs * against the hnpvgnani — Costs* 
occasioned hy the ajypointimnt of g, Jicceivi'^. 

This was^ an apiilicatioiT fur proliato of the last 
Will aiui festainent of the deceased aho*V0named, 
in which a caveat Jiad been filed by .his adoptive 
mother, •the ahowq^iamed Defendant and which had 
been set down as a contentious cause, ’rhe case 
originally set up by the cavoatrix was (1) that the 
Will Avas a forgery, (2) that the testator was nut, 
at the time thc*Will was said to have been executed, 
physically and mentally capable ‘executing the 
Will, and (^) that the Will was executed, if at all, 
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\nnler undue influence. The last plea was, however, 
withdrawn at the time of hearing. The case was heard 
at great length and the hearing lasted for 3.*] working 
days. To-day his Lordship delivered judgment by 
which ho found that the Will was a genuine docu- 
ment, and that the testator was at the time *phy8i- 
cally and mentally capablo 4 )f making a Will. He 
accordingly discharged the caveat and grouted 
probate of the Will. 

. The Adrocaie General {llondde J. T. WooRroffe) 
and i/m'rs. Jackso% Falit, O'Kinealy, Garth, A. 
Chaudhuri, Sinha, E, Dqf, K. C ha vdhnri. and 
/S'. K. MulUch for the l^^xecutor. 

ir. G. Bonnrrjre, E. Mittra, J. G, Woodioffe, 
Knight and Bhelleg Uonneyj(e for the (\ivcatrix. 

The Advocate-General. I submit we are entitled 
to the costs of tlfls suit. I also ask tliat thfctile-, 
ceiver bo discharged. 

J/r. -There must be a substantive applica- 

tion for that. 

IVie Advocaie Gcaeraf. " I am entitled to apply now 
and to ask that the lleceiver be discharged by the 
same order by which probate is granted to me. 
See Kerr on Kecciveis (1th Ivk), p. 3b, where it 
is said “after the litigation is over in the Probate 
^ Court, the practiee is to discharge the Uecciver 
Laud dispose of the costs; and if it' a])pear thatr 
■„x^there was no reasonable- ground'' for instituting 
-5^1)0 action at all, the Court will order the Phiin- 
liff to pa> all the costs, though a 1 Receiver has 
been appointed.” In Barton v. Eock (32 Ueav. 37()), 
it was laid down that the practice of the Court 
>vas, upon the grant of probate, 'to discharge the 
licceiyer, stay all proceedings m the suit and 
dispose of the c(jsts. The same practit-’e has beev 
followed ill this Court. [Stanley, J. — The ox^cr 
that you might be entitled to is that upon probate 
being taken out the lteceivcr1»e discharged.'] The 
order that was made by Sale, in Newgie v. Kewgie 
(uureported) was that the probate was to bo granted 
but not* to be issued until the provisions' of the Court 
Fees Act be complied with and the Ueceiver was 
ordered to be and w as tlm^'eUy discliargcd. I ask 
fora similar order. .[Stanley, J. -1 am entirely 
with you oil that point. Now that I have found 
that the .AVill is genuine, 1 do not think the 
Ueceiver should hold the assets any longer.] As 
^to costs, where the ncxt-of-kiii exercises his right 
to put an executor on proof of his Will vexatiously 
or makes t-harges tvliiel^ they were not justified by 
the evidence ju doing, they arc liable to be con- 
demned in costs, see Coote’s Probate Praeticc (4th 
I'/L), p. ‘iCO and ( 1 1 th ivi.), p. 504. In this case 
the eaveatrix had made chargesf* of forgery and 
undue inliueuec, and under those circumstances the 
(k)iut will always condemn them in costs. . See 
Ba\ry Jivtlln j’J Moo. P. C. 480 at p.* 492 
Vl8.>S)|, Cvp]nn v. Ddlon (4 lLigg.^175), ConataOle 
V. Tiiffnell (4 Hagg. ot)8). 

lu this country, costs arc entirely in the discretion 


‘of the Court. Tn In the goods of Annie Black 
(unreported, Hill, J., 17th April ,1895) costa were 
given against the impugnant. There also his Lord- 
sliip found tjjfat the defence when it was started 
was vague and without any foundation. Similar 
»rder was made in In Ae goods of Kaminey Basset, 
MadhuSudan Seal v. Benode Behary ^ Butt (unreport- 
cd, Ameer Ali, J., Ist January 1898). Where that 
has been the case the successful party has never 
.been mulcted in costs. It is only wWe the im- 
pugnant restricts himself to requiring the Will to 
be proved in ^solemn form' that no order for costs 
is mkde against him. A similar order was made in 
rn the goo h of Khas Mehal [5 C. W. N’. 505 (1901)]. 
I ‘4^0 ask that the order for costs should carry 
Ivith it all the costs and charges .of the Receiver 
pCtidente lite. Sec Fisher v. Fisher [li. U. 4 P. D 
231 (1878)), where it was held that in a testa- 
mentary suit, 'condemnation in costs includes all the 
^charges of an administrator pending suit. See also 
West V. Goodrich [31 L. J., Probate Div. 39 (18G1)]. 

J ask for a direction to the Taxing Oflicer as to 
those costs m also for directions under Bolchambers’ 
Rules and Orders,' p. 382, headings 10, 14 aqd 16.’ 
That was t done in Gohind Chunder Butt v. S. S, 
Gladsfo7i€ (unreported, Hill, J., 29th March J 892). 
A similar order was made in BrachenfeVs {\, L. R. 
27 Cal. 860). ■ . 

Mi\ E. Mittrer^ contra. — There should be a sub- 
stantive application for the discharge of the Receiver. 
‘The Advocate-Ceneral has not been able to refer to 
a single case wliere the Receiver has been at once 
discharged. [Stanley, J. — I hardly require a case for 
tliat.] In this case the application for Receiver was 
made by the promovent himself, how can he ask 
for costs of that., FStanley, J. — It became necessary 
by your conduct.] We were entitled to come in 
and ask the exccuto;:^ to prove the Will in solemn 
form ; then the promovent applie'd for the appoint- 
ment of a Receiver ; how can they now ask for 
costs which were incurred at their own instance. 

There has never Ijeen a case of a Receiver being 
discharged before probate is taken out. 

This is a case in which we are -entitled to costs 
out bf the estate. 'Ihe Court has found that thejre 
were suspicious cirpumstances. This was pre-emi- 
nently a case for investigation. The unsuccessful 
party ,, is entitled to costs out of the estate in a case 
which from its peculiar circumstances . pre-eminently 
calls for investigation ; see Coote’s Probate Practice, 
p. 502, and the cases cited there. Under the oir- 
iCiimstances of this case as found by the Court the 
r the mother was justified in appearing. See Zeenah 
Begunfs* case (unreported, Stanley, J., 17th May 
1899)^ and In the goods of Gooroo Chum Ghost 
(unreported.) As to directions under headings 10, 
14 and 16 of Belohambors’ Rules and Orders there is 
nothing shewn that they incurred any extra costs 
for collecting evidence. Who are the witnesses ^ho 
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Have been called who were not present at the garden 
at the time of Lnxminarain’s death ? 

The Advocate-General in reply. — The appointment 
of the Receiver became necessary by reason of their 
conduct and the estate should not be fhad^to suffer 
for it. 

Held — That* the Receiver should out of funds 
in^iishpds first pay the duty in respect of the 
probate and upon the grant of probate he be dis> 
changed and pass his accounts. That there were 
circumstances in thii case which justified the De- 
fendant’ in requiring the. Will to be proved in 
solemn form and if she had contend ed*liersolf with 
requiring that and -with cross-examining the I’lain- 
•tiff^s witnesses, she would have been entitled to costs 
out of the estate. * < 

That a great portion of. the time occupied by thif^ 
investigation was due to the charges made against 
the Plaintiff. Under the oircumstancej^ 

Ordered — That the Defendant do pay her own 
costs and pay to the Plaintiff all costs occasioned 
to the estate by the appointment of a’ Receiver and 
the costs of the last *15 days’ hearing ^and all re-» 
served costs, the cosiA to be taxed om scale No. 2. 

Mr. Mittra . — Do these costs include ^the Ite- 
ceiver’s commission ? • 

Tub Court.— .-That is a matter for the Taxing 
Officer. 


ant, that it might bo ro^cihded, or fnad^* conditional 
upon the Defendant paying. into Court the amount of 
the claim and costs on furnishing sufficient security 
therefor, and that the costs of aiul incidental to 
the application might bo dealt with as costs in the 
caifse.' 

'Mr. Sinha^ for the I’Jaintiff, contcudod that the 
Defendant had not a bond fide defence to the action 
and that upon the Plaintiff’s atlidavits it was ap- 
parenfthat the Defendant had not sufficient means to*' 
satisfy the decree whicii might bo made in the •suit, 
He further stated that the (^ulrt had rescinded such 
orders of transfer or luade (hem conditional upon the 
Defendant linding seeiirity. u])on good cause shown, 
Analogy was to be found in the procedure laid down in 
Chapter XXX IX of thh Civil Procedure (kxlo, relating 
to fliptSummarv trial of suits on negotiable instru- 
ments. • • * 

, Mr. A. Clinudhuri, fur the Defendant, Copal Clum- 
dcr Doy, cohtended that the Court had already eon- 
*sidered tlio question as to wliellier there was primd 
facie a good defence to the action wlion it made tin' 
order for transfer. That is all that the Court can bo 
required to do at this stage of ilie ease, otherwise it 
would be calling upon the ('unri to determine the 
merits of the defence in an interlocutory application, 
hlfitther, nothing had been alleged in the PlaintilCs 
affidavits which wiJuld have entitled him to ask for 


Mr. Jf. C. Bose, Attorney for the Promo vent. 
Messrs. Rally Hath' Mitter and* Sarbadhicary, 
Attorneys for the Impugnant. • 

S. It D. * 


[ORDINARY ORIGINAL CIVIL JURISDICTION.! 

In the matter of sec. 39 of the 
Presidency Small Cause Court Act, 
„ j . X\ of 1882, (m %inendcd • 

HARmOToN.J. by Act 1. of 1895), 

. If ■ ^ -and 

Jwty* niatter of Kuchil Ciiandua 

Sarkau and (iOpal Chundeu 
Dev* and another. * * 


The evidtncl upon which the Court acts in trans- 
ferring a Small Cause Court suit under ses. 4*0 of 
Act XV «o/ as amended by Act T of jl89i),^s 
the ex parte statement of the Defendant — Application^ 
for rescinding or altering such orders • 


security from the Defendant in the Court where the 
.suit had been instituted. The Defendant asserted 
that he Imd sufficient means and although the ’Plain- 
tiff denied the truth of ’the s|atemcnt the '(V)uit 
should not be called upon to try that issue. The 
whole object of the scctioil which ju’ovides for e,r 
applications would he frustrated if such appli- 
cafions as the present wore eutcrtiiined. 

Hjs* Lordship Mr. Justice Hanugton held^ that such 
applications for rescinding or altering the original 
er parte order for trunsfer slmuld not be encouraged. 
I’lic saction under which the original ap])lication ‘had 
been made for transfer, gave the Defendant the right 
to apply cjc parte, Jt is an express provision, and the 
section itself gives the jk)qrt power in the first in- 
stance to call upon the Dcfendaiit to give security 
for costs.* The evidence.upon which the Court acts 
in making flie order is the ex jiarte statement of the 
Defendant. If i.t was intended that the decision 
of the Court should not he on ex pavir state* 


The Defendant, Gopal Chunder Dey, obtained an 
ex parte order on the 22nd of March 1901 "for 
transfer to the High Court of the Small Cause Court 
Suit No. 2797 between the parties abowenamed uifder 
the provisions of sec. 39 of * the Presidency Small 
Cause Court Act as anxended by Act I of 1895. 
In his affidavit in support of the application for 
transfer, the Defendant -had stated thAt he had anrple 


meats, the section would have so provided. The 
Defendant having at the time ho had made his ap- 
plicAtiou for transfer satisfied the Court, it was not 
• now open tc^tbo riaiiitiff to come into Court to vary 
.the order. • , 

• His Lorrsfiii; refitsyed the I’laintifi’s ajiplication, 
and directed that the costs be costs in the suit.* 

Babu Kalimohan J(ahhd, Attorney for the I’lain- 


means to satisfy any deerqp that might be passed tiff; * 

against him in the said suit. • • i?a&u Attorney for the Defend- 

As s^inst the order for transfer, the Plaintiff in ant, ^ 

the above suit applied on notice to the said Defend- . Application refused. 


2C3 . ' 
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IlEVENUK I)EPAimiENT-(IiANI) REVENlMi). 
NcmpicATioN—No. lO06T.il. 

Thfi f>th Jiihf iVOj.-lu^ exercise of tlio powers con- 
ferred by SCO. 189 and siib-scc. (6) of hoc.* 19(1 of the 
Bengal Tenancy Act, VIIl of l'B8.5, the Lieutenant- 
Governor is pleased to inakd the following rules under 
the said Act, as amended by the Bengal Tenancy 
(Amendment) Act, TLT‘(B. C.) of 1808, and to direct that 
' they shall bo substituted for Hulos 45 to 54 for ttie dis- 
]H)sal of applications under sec. 103 in Gh. YJ o^the 
llules iindei* the Act, ])ublished under Government Noti- 
fication No. IIIL.IL, dated tla^ 10th .lannary 1899, 
in Part 1, page 38 of the Calcutta Caicttc of the 11th 
idem. 

AppVcdtionsi nndeym'. > record of particnhtrjf 

Aped tied hi AW*. 102 in niatea or tcuuren. ^ 
ltr>. These appliviitioiiH slrdl l>e ina<ic to the Collector 
of the tlistrict * • • * 

46. The application shall specify — _ ^ 

[a) the status of the applicant, wi';., whothor. he is H 

j)r(>pi’ietor or a teiuirc-holder ; • 

(5) the particulars spectfied in sec. 102, Bengal 
Tenancy Act, in respect of which. the appli- 
cation is made ; 

(c) the number of tetiants occupying the e.state 
or tenure or jmrt thereof in respect of whicdi 
the ap])lieation is made, the total I'ont payable 
by them at the time, and th(5 estimated frea 
covercAl by the appli(!atioii (so far as t?ie* 
aj^tilicant is able to give these particulars). 

47. (^0 Tf tlx* applie.’ition is made by a proprietor, it . 

shall not be admitted unless tlio name of the 
’ applicant and the extent of Ins iitterost are 

• registered under Act VII (B. G.) of 1876. 

(h) If the aj)plication is nia(k> by a tenure-holder, 
it shall not be admitted unless the right of 
the tennrc-hohler and the extent of. Ins inter- 
est is admitted by tlio supeiior landlord op is 
proved to the satisfaction of the G<dleqtor. . < 

48. ‘Gn Mpcciptof the 4vpi>lication, the Gollectoi\ shall 
forwaj’d it to the Gommissioncr with any remarks which 
lie may think necessary. . 

49. The (\)mini8.sioner may call for further iyforma- 
tion, or require the a[)9lication to be amended. 

• 50. If the (^ommissipner considers that the ai)plication 
cannot be granted with advantage to thd interests of all 
persons concerned, he may ivjeet it. If he approves it, 
he shall forward the application, with an expres.sion of 
liis opinion, for the orders of tlie Board of ilevemie. 

51. A Commissioner rejecting an application shall 
record his reasons for doing so, and the appli<‘ant, if 
dissatisfied ^vibh the order, may appeal within one 
*mcnth to the Board of Revenue. 

52. When an application is referred to the Board under 

rule 50, or an appeal is preferred under rule 51, the 
Board may call for further informatipn if necessary, 
and shall pa,1s such orders as it inay think jjt for allow-* 
ing or rojecling the applicatiop. , • . , 

53. As soon as an application i% allowed, jjhe Collette 
shall yajl upon the applicant to deposit 'eight annas i^r 
acre of the cstiinatea extent of the estate or tenure or 
part thereof in respect of ' which the a])plioatioy has been 
allowed. If the Collector is unable to estimate the area, 
he sliall require a deposit at the fate of Rs. 2 for each 

^uant. If tlio amount does not exceed Bs. 590, the 
Kiapplictxnt must deposit the whole anj^ount in advance. 
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Ii it exceeds Rs. 50ih the applicant shall deposit tlie 
sum of Rs. 500, and shall give such security as the 
Collector may require for the payment of the halance" 
of the deposit in such instalments as the Collector may 
from timj^ to time demand. 

If the am(?nnt deposited as above proves more than 
sufficient 'to cover the cost of the proceedings, the un- 
Qx|>cnded balance will be refunded on their termination. 

If the amount deposited proves insufficient to cover *tho 
coat, the ajiplicant shall, when required by the Collector, 
deposit from time iai time such further sums as the 
Collector may think necessary for the completion of the 
proceedings. Tf he shall fail ft) do so, the proceediijgs 
may be sto})}^ed and the order allowing the applicatimi 
cancelled. ' • 

54. Revenue officers deputed to #carry on proceedings 
under sec. 103 are hereby , vested with th.e powers 

* iifi*ntioiK'd in sec. 189 {a) and (/>). . 

.55. If the application be for the .ascertainment and 
Record of all the particulars mfentioned in sec. 102, a 
re(;ord similar to the record of rights described in rule 
8 above shall be prei)ared, and the Revenue officer shall 
follow -the prococfiire prescj'ibed in rules 4*19 al>ove, 
except so far as such procedure relates to the record of 
proprietary intbrest, or the record of ])roprietor’s private 
.lands under Clxi]). XI of the Bengal Tenancy Act. 

If the ap]>lication is for the ascertainment and record ' 
of .some only of the particulars ‘specified in sec. 102, 
the Rev<f‘nue officer shall ascertain and record the 
particulars in such manner ab may be most convenient, 
and shall follow, so far as necessary, the rules above 
referred to. 

56. When the particulars, for the ascertainment of 
which the proQeediiigs have tieon instituted, have been 
ascertained, the Rcvtnyie officser shall prepare a draft 
record and publish rt. For this purpose he shall follow 
the’ ]>roceduro laitl down in rule 20 above and he shall 
receive and dispose of objections in accordance witli the 
procedure laid down in rule 21 above. 

‘.57. When all objections have been disposed of as 
provided for in the preceding rule, tlje Revenue officer 
^shall correct the draft -record in accordance with the 
oixler passed \yf him, alid shall finally frame the record 
and shall endorse on it a certificate that it has been duly 
prcpai’ed in accordance with the preceding rules. 

58. The Revenue officer having finally prepared the 
record shall cause it to be published in accordance with 
the piwoadui’o laid down in rule 35 "above. He shall 
also caiise a copy of it to bo made for the applicant under 
sec. 103, and shall make it over to him. An extract 
from 'the record relating to his interest shall also be given 
to each teuuro-holder and raiyat in thfe estate^or tenure. 

' The final copy of the recoVd, /mdof the map, if pre- 

* pared, shall be d^osited in the office of the CpWecEor 
of the district. 


Notification— No. 1007T.R. 

« 

'*The flth My ,1001.-*k\\ Deputy Collectors in the 
l 4 )wer l^rovinces of Bengal are hereby authorised to 
discharge the functions of a Revenue Officer under sec. 
103 of the Bengali Tenancy Act, VIII 1685, as amend- 
ed*by Act III (S. C.) of 1898, 'and are vested with tl^ 
powers mentioned in seob 189 (a) and (5^ of the Adfc,, 
under Rule 54, Chap. VI of the Rules framed by 
Government under that Act and published in 
ijazetie under Notification No, I006T.R, of this date. 
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We draw attention to the casb^of d: 0. S. N. 
€o. V. The King (p. 268, infra) which rilatos to ci;^ovv 
space for lascars 'OU board an J^higlish vessel. he 
decision is not only of, great public importance but 
in so far as it relates* to the question of conflict 
between an Act of Parliament and an Act of 
the Indian Legislature is also of con-siderable legal 
importance. . ^ ' 

" " ’ I 

A LETTER HAS IJEBN ADDRESSED TO US ON BEHALF OP 
the Madras lawyers, ^hich we publish in another 
column, 'asking our opinion as to the propriety 
of a counsel continuing bis practice at the Bar, after ms 
appointment to th6 Bench has been announced. * AVhile 
there is authority in support of ^ the practice of 
juclges reverting to the Bar, we are unable to fand any 
as regards the propriety of a judge-elect c6nnnu- 
ing his practice at tlie Bar. Professional opinion# 
liere is decidedly -against it. Applying to ^ that i 
opinion the test of reason, we agree that a judge* 
elect ought not to accept any retainer or fresh pro- 
fessional engagements and as regards those in wlnim 
he had been retained or engaged prior to the pubhc 
announcement of bis appointment, 4ie ought ^ 
cancel them so far as practicable by returning the 
fees that he Blight have received for them, retain- 
ing only such fees for consultation or* reading as 
might have legitimately earned for work done, 
^^t there may be. circumstances, as in a part-heard 
ease, where the giving up of a brief by« counsel 
may he a gr^t hardship to the client, and counsel may 
consider himself under a moral obligation to continue 


his engagerneut till tlio close of tUp case. If the pro- 
fessio.l;i e.,gage.uents of .Sir Bash.va.n jengar are 
of this uatnre, he can surciv refuse to t.iko his 
seat before fulfilling them, ifut in no other ease 

■•would a-iiiilgc-elect. he jnjtificd in postiHUung the 

tokhig oflils scat* on tlie Bench on the ground of 

• oufst^ling profession al engage ments. 

TiIK I'-Ol.I.OWlNd NOTE IS TUE I’AOHS OE T'UK JllUl'ml 
of the iHocicbj of Compnrnlive Lnjidalion on vecal- 
•eitrant spouse and judicial separation wou d soem to 
favour the view of Hindu law as expressed diy Ohoso 
and Stevens, JJ., in the case of Mo<i Mohniy.nama 
Kumr {.') C. W. N. (iTd). The only point of difference 
liesln the fact that Hindu law recognises the power-of 
the hiishand to coiifract a second marriage But it 
Aust be remembered that the policy o the Hindu law 
as also public opinion amongst Hindus have always 
been opposed to tlio contracting of a seco.id marriage, 
except when there has been a failure of issue by Hio 
first wife (Maim IX,* 81, 82). Marriage, according 
to Hindu ideas, is more a spiritual than asocial duty, 
aud its central idea is to have male offspring, whoso 
A,iritual and meritorious acts can alone coiirer sal- 

• vatiorf on th*e soul of his parents and his ancestors. 
This being so, there cati be no doubt that it would 

•ie opposed both to public policy and to the spirit of 
Hindu law, to encourage eitlier judicial separation or 
biiramv Tlio social status of women m the eyes of 
the law Sliould by all means be raised, but this oaniiot 
certainly be achieveil by thejrolaxatio.i of matrimonii, 
tics. The readiness with which orders for judicial 
separation are made now-adays, is not certainly 
conducive either to public morals or to the ruising of 
the standard of self-respect in either luaii or 
woman We therefore welcome the protest that has 
Cn raised in this respect by our learned contem. 
poraty. * Referring to a Montreal pase it says ; - 

A wife (leHerting Uei* hiiBhaiid and refu^i^ tt) return 
• fiv ha desicnateJ injure tjruvc. It w not only a 
justly fe J tlio' nuiLrimrmial compact, l»ut 

„{ the amcnitii-H of the marnea slate, or the 

Without any 


M3y,*«P“ifio performance of the matriniouia 
Swt to the^shave of a decree for restUutioifof ooajugi 
• 265 
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rifiilitfl ; and ihougl^it no longer enforces the decree by im- 
prisoning the eoutj^macious spouse and gives the Court power 
to order a judicial separation instead, it still in. form enjoins 
such spouse to return to cohabitition and render conjugal 
amenities. Yet it must be confessed that a judicial separation 
•or a separation dc eorps is at best an inadequate and very un- 
satisfactory remedy, and the relations it crpates little nhort of 
a satire on marriage. The epithet which the President mi 
the Divorce Division chose in a recent case to sum up tlie 
situation of the separated spouses was deplorable " ; and 
the worst is that under the summary matrimonial jurii=dit‘,ti<m 
of Magistrates in England the judicial separatioii is bet'ojuiog 
increasingly common, with » corresponding danger to social 
moi'als. ‘ " 

The ruAOTiOB in the matter of hearino third 
couiiseU on the s^e side, as discussed in the ease of 
Brij Goomaree v. Hamrick Dass, is modelled on 
that which obtained- in the old Supreme Coupt-, * 
and that in its turn was founded on tliQ practice 
.which prevailed In the Ctiirfc of*Appeal ifi rtlianccrj. 
In Hoave v. Bembridge (fl87'2] 21 (Eng.) W. 11. 43),. 
the Solicitor-General, Cotton, (,|. C., and Hush ap- 
peared for the Appellant. Ilush, the third counsel, 
was about to address the Court, presumably after 
both his leaders had done so, though that is not^ 
expressl^’yi stated in the report, when Lord Selbornc, L. 

C, , stated that he intended to follow the rule laid down 
by the Lords Justices, that, there were special 
circumstances, not more than two counsel woitlfl be 

same side, Tn Snenhy v. The Ldnca- 
shire and Yorkshire Railway Go ([1875] L, il. 1 Q. p. 

D. 43 at p. 11) Herschell, Q. C., and Beasley ap- 
peared for the Appellant. Beasley, after .Herschell’s 
address to the Court, had nothing to add but asked 
for the direction of the Court as to whether more 
than one counsel couVi he heard. In reply Lord 
Cairns, L. C., said : “The practice must be uniform 
in this Court, and will be assimilated to the fbnuqr 
practice in the Court of Appeal in Chanefery, and , 
two* counsel will therefore V® heard for eact side.” 
We are informed that this question, namely, as to, 
whether three counsel are entitled to be heard on the" 
same side, was once raised before Garth, C. J., and 
it was there decided that a third counsel on ^the same 
side is not entitled to be heard, bbt we are unable 
to trace the order or the' eaSe in which it was made: 
Further information .will be welcome. 

PRIVILEGE OF. PEERAGE. * 

From a purely legal point of view, we may regret 
4ihe plea of guilty entered by Earl Russell at his 
recent trial before the House of Lords for*bigamy. 
The tribunal included, as a matter of .course, all the 
law lords, and • it was hoped tliat tlw opportunity 
might b# seized to consider and, if need be, «t6 
review the decision in Le MestktriefYs case*(L. R. App. 
Ca. 517, 1896) with respect to matrimonial domicile, 
on which the legal validity in England of the Earths 
Nevada marriage would depend*. The abriSpt ter- 
mination of the proceedings dok t\ot deprive them, 
fpiowover, *of their extreme constitutional interest 


A peer of the realm is .so seldom indicted for 
felony that it must have come as. a noveIt|i| to 
many to learn that he cannot be tried in the 
same way as an ordinary subject of His Hajesty. 
Up to a ’certain stage the* procedure is identical. 
The charge is preferred in the ordinary way 
before a magistrate, and, if tho magistrate com- 
mits the peer for trial, the committal is lo the 
Central Criminal Court. In that Court, if an in- 
dictment for felony is found against him, hp is 
arraigned in a similar fashion to any comnqoner.^ But 
the statute 7 and § Geo. IV, c. 28, sec. 1, which 
(letermiifes the effect of a plea of “iTot guilty,” does 
not apply to persons having the privilege of peerage : 
and* a peer, although, apparently, under 4 and 5 
Viet., c. 22, he must plead in the same way as a 
commoner, does not “pub^ himself upoirthe coun- 
try,” and cannot demand a trial by jury. There 
can be no .waiver of the privilege of peerage, which 
will usually appear to the Court by the description 
of the ac6nsed in the indictment. When Lord 
Coleridge, , L. J., in 1887, permitted an Irish peer, 
Lord Graves, to waive his privilege in order that a 
formal Verdict of “not guilty” might be* taken, his 
ruling was adversely commented upon in the House 
of Lo^ds by Lord ■ ITalsbiu^, L. C., Lord Herschell 
and Lord Eit/gerald. Lord Coleridge was found 
alone in his opinion that such waiver was permissible, 
and it may be*" added that the precedents wore, 
altogether against him, for the exact contrary had^ 
beeh laid down in the resolutions of all the judges;; 
’ in the early cases of Lord Dacre^ temp. Henry VIII 
(Kel. 89) and Lord Audtey^ temp. Charles I (3 
Howell’s State Trials, 402). In the latter case, it 
was hold that the right of a poor of the realm to 
trial by his peers wa» “*nq privilege, but the law 
declared by, Magna Charta, which, if ho would not 
plead to by a trial of his peers, it was standing 
mute.” Wlier^, therefore, a Lord of Parliament is 
charged with treason or felony, the oifly Court 
which can try the indictment is the House of Lords, 
that ip to say, to speak with legal precision, the 
King in Parliament, or, in the event of Parliament 
riot being in session, the Court of tlie Lord High 
Stev/ard. In either evJnt, a Lord High Steward 
^is appointed by commission from the Crown, who 
is usually the Lord Chancellor, and* it is his duty to 
preside over ttie proceedings. When the trial is 
before the House of Lords, all peerg of Parliament 
arc competent to sit as judges of law and fact 
and have a full right to speak on the question 
before the House ; but the votes of the Bishops are 
not taken. If Parliament is not sitting and the 
trial is held in the Court of the Lord Steward, 
that official is the only judge of law and practice, 

• and, although all Lords of Parliament are summoned 
and have a right to attend as Lords Triers, they 
are judges of fact only. The procedure, which is 
full of old-fashioned solemnity, is based upon strict 
precedent. There has not been a trial of a ^er * for 
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felony since 1841^ when the Earl of Cardigan was 
indicted for Captain Tackett in a duel, and 

was ^acquitted on the ground that, whereas the 
indictment was for shooting ^at Harvey Garnett 
Phipps #Tuckett with intent, and so forth, the Crowfl 
had failed to show that the person shot at . bore that 
name in full — a technical variance in description 
which the passing* of the Statute 14 and 15 Viet., 
c. 100, has since rendered immaterial. The pro- 
ceedings on that occasion are fiUly reported at 
pp. 602 -to 667 of the fourth volume of the 
now series of State Trials edited by Mr. Wallis, 
the present Advocate-General T)f Madras, ^d the 
form of trial then observed would appear to 
have been closely adhered to in* tlie case* of Earl 
lUissell. When the indictment for felony has been 
found in the ordinary court of trial and the privi- 
lege of the defendant ascertained, a judge of the 
Court communicates the fact to the Lord Chancel- 
lor as Speaker of the House of Lords. The House 
proceeds to adopt a motion that “ an humble address 
he presented to His Majesty to acquaint His Majesty” 
that a certain day has boon appointed for the 
trial, and “humbly to desire that His Majeaty will 
bo graciously pleased to appoint a* Lord High 
Steward to continue during the said trial.” *The 
defendant peer is taken into the custody of Black 
'lod, and his surrender notified to the House. On 
the day of 'the trial, the peers assemble in their 
bes, aii^jl sit covered throughout the proceedings.' 
'he roll is called, and when every peer present has 
lowered to his name, proclamatioii is made by the 
Sfrjeant-at-arms for -the* Yeoman Usher to bring the 
defendant jieer to the Bar. He is thereupon 
In’ouglit to the Bar, uncovered and without his robes, 
and on approaching .makes three reverences, and 
kneels until directed by the Lord High* Steward 
to rise. Upon rising his next act ^i# to make 
three more reverences, one to the Lord High Steward 
and one to .the peers upcyi cither side^ who return 
the same with duo formality. The prisoner is then 
conducted to the stool provided for him within tlie 
bar, near to his counsel. He ts “acquainted that 
he must address himself to the Lqrds in general* 
and not to -the Lord High Steward,” and is arraigi^pd 
on the indictment drawn against him by the Clerk 
of the Crown, who asks of him, “ How say you, my 
Lord, are you guilty of the felony \^ith which you 
stand charged, or not guilty?” If the reply be 
“ Not guilty, my Lords,” the further question is put, 
“How will yqur Lordship be tried?” “By my 
peers,”* is the answer, which is followed by ttt§ 
rejoinder from the Clerk of the Cfown, “God 
send your Lordship a good deliverance.” The 
case for the Crown is then opened, aiid the pro- 
ceedings which follow are on the lines of an 
ordinary criminal trial until the stage of deli- 
beration is Reached. The question of “guilty” 
o^ “ not guilty ” is put to the vote, and the Lord 
High Steward, standing up, calls every peer by 


name from adist, beginning with the j|inior.b^ron and 
concluding with the senior peer of higl\0Bt rank. present. 
As the question is put to each peer, he stands up 
in his place uncovered, and laying his right hand 
upon his breast, replies “guilty” or “not guilty,” 
as the case may be, “ upon my honour.” If a peeF 
is convicted of felony, he is now, under 4 and 5 
Viet., c. 22, liable to punishment in the same way 
as any other of His Majesty’s subjects. Doubts 
existed at the trial of ^the Earl of Cardigan in 1841 
as to wholiher the benefit of clergy and peerage 
could be claimed under 1 Edw. VJ, c, 12, see, 13, 
or whether the section had been repealed, as far as 
peers were concerned, by* the Statute 7 and 8 Geo. 
IV, c. 28, which abolished benefit of clergy:, and 
^the Act of 1841 was expressly passed to remove all 
such clqubts. When thfi verdict has been given 
a»d sentence, if any, pronounced, proclamation is 
made for dfssolving the conmiission issued by the 
Crown to the Lord High Steward. The white staff 
of qfiice is delivered by the Gentleman Usher of the " 
Black Hod to the Lord High Steward, who stands np 
uncovered and breaks it in two, declaring tlie corn- 
rflission to be dissolved. It may bo observed that the 
Act 4 and 5 Viet., c. 22, while it provides that peers 
must plead as commoners, does not alter 'their mode 
of trial : and continuance of the privilege of poors 
as to^fie mode of trial is expressly recognized In 
sec. 29 of 19 and 20 Viet., c. 16 (which empowers 
the Court* of King’s Bench to order certain offenders 
to be tried at the Central Criminal CourC) and in 
4 fiec. 19 of the Jurisdiction in Homicides Act, 1862, 
(25 and 26 Viet., c. 65). The privilege extends 
to peeresses as well as ft) peers, but is limited tb civsea 
of treason and felony ; and in (Jasos of Inisdemoanour 
a peej may be tried like any commoner. ^ Tlie 
, limitation^ as Sir James Fitz James Stephen has 
pointed ^uit in his History of the Criminal Law in 
England, is certainly as old as 1442, but that learned 
lawyer declares his inability to give the Wstory of 
ifs evolution. According to the same authority, 
the office of T-iord High Steward is probably a 
remnant of the Curia Regis or King’s Court, which 
has survived uninipaired^onj the Norman conquest, 
if not from earlier times. The Earls of Leicester 
(wo ‘are told by Sir Edward Coke) held the office 
•in hereditary succession until Simon do Montfort 
forfeited it to Henry III by rebellion. Henry grant- 
ed the office and the earldom to his second son, 
Edmund, whence it descended to Henry of Boling- 
broke, son an^eir of John of (Jaunt, and afterwards 
Jlenry IV, ^c^ the reign of that monarch, it 
has been grant^sd* hac vice whoii occasion arose for , 
tl>e services of such an. Officer at the trial of a peer 
or ajj a coronation. *Tht 5 ie have been four trials of 
peers in the House of Lords since the end of the 
reign of George II, namely, Earl Ferrers for murder in 
17(i0, Lord Byron for murder in 1765, the Duchess of 
Kingston for bigamy Ih 1770, and the Earl of Cardigan 
in 1841. Trials* in the Court of the Lord High 
• 267 
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Steward. have extremely rare, and it is believed 
that the trial of Lord • Delamere for treason before 
Jeffreys in 1686, is the last instance upon record. 
Lord Ferrers, it may bd noted, was convicted and 
duly executed, a silken cord being provided for him 
otit of consideration for his rank. In the cases of 
Lord Byron (who was found guilty of manslaughter) 
and the Duchess of Kingston, the*Act of K/lward VT 
was successfully pleaded, which allowed benefit of 
peerage in all cases of felony^ except wilful murder 
and poisoning of malice prepense, and the defendants 
were discharged on payment of costs ; but as has 
already been stated, the Statute i and 5 Viet., c. 22 
has put ati end to all such devices for evading 
puniiiment. 

IL F. A. C. 


(torvcfiVonbCiuc: * 

[To THU J^DirOU OK THK “ CALCUTTA WKKKia NoTES.”) 

• 

Dear Sih, — S ir Y. TIashyam Iyengar, who wan appointed 
(I judge of the i^igh Court, Madras, in succession to Mr. 
.lustice Shephard, has injl yet taken charge ol his judicial 
dntie.s but is still* practising at the bar. The re.^son for not 
taking his seat ou the bench is, we understand, that he 
wishes to fullil*soine of his jirofessional engagomeuts before 
he leaves tljo l)ur. /I'lie Madras lawyers wish to kn(»w your 
opinion as to tlu* propriety of a man jiracrisiug nt «ihe bar 
after his ap^jointment jh a judge hasjjeen announced. 

HkhiCouut, . \ 'Lawykk^ 

jVafhm, m Juhf wot. / i^AWM.lL 


dnghBk |lotc0. 

COlIMEllCfAl- CdUllT.— The Peninsular and 


posed of lascars “ for the due supply of provisions, 
clothing and other necessary acconfmodation of ’’ such 
lascars. See. 26 that such regulations until repealed 
and altered were to b *0 observed if they formed part 
of the Act. Now it was contended that by those 
sections the Governor-General had been given abso- 
lute power to exercise exclusive jurisdiction for the 
protection of lascars, though it could not be disputed 
that any such regulations as were made might at any 
time have been modihed by subsequent enactments 
of the Imperial Parliament. It was said *that that 
Act had authorized the subsequent Indidn legifilation 
as to lascars, and that an independent Code of regula* 
tions had been contemplated for lascars as distin- 
guished from other- seamen. The learned Judge held 
that the Indian legislation did not spring from that 
Act but from the 1864 Merchant Shipping Act. 
Tho definition clause of this last-mentioned Act 
showed that it applied to ships such as those owned 
by this Company and to thoir crews and no distinc- 
tion was .drawn between the European and lascar 
portion of a crow. Part III of the Act of 1864 con- 
tained various provisions as to crows but no provision 
as to the crew space to be appropriated. The Act con- 
tained two ver^Mmportant sections. Sec. 288 empowered 
the Governor-General of India in Council to apply or 
adopt any of tho provisions in Part III to any British 
Ships registered at, trading with, or being at any 
place within his jurisdiction ; and sec. 290 which 
said that if in any matter relating to any ship or 
to, any person belonging to any ship there appears' 
to bo any conflict qf laws, then if there was • in Pan 
III of the Act any provision', on the subject apply- 
ing to such ships the case should be governed by 
such provision, and if not, the case should be govern- 


ORiRNyAh Stuam Navio ation CoMI’ANY V. TlItkKiNG. 
Before Mr. Justicu Mathew. 2l8t June 1901. . ' 

Cv(w space jor lascars— 774^^ Merchant tViipping 
Acts, JSS4 andJS94 — Tndiaii Act XII I of 1S76 — 
Con-fUct between Act of rarliament and Cover anient 
of India Act — Interpretation of statutes. 

The question was which Act governed the matter 
of tho requisite space to be ‘provided by tho company 
in their ships for the lascars. The company con- 
tended that the Indian Act is the one they had to 
follow and they had complied with its reijuirements. « 
That position was controverted, the other side cou-^ 
tending that the Merchant Shipping Act should be 
followed. 

Tlie learned Judge gave a considered judgment 
which mter alia states ; “ The Petitioners’ ships were, 
registered in tlio Fnitcd Kingdom* jn accordance 
with tlic said Act of 1864 I!ti;d the statutes amending 
the same, Act IV Geo. IV, Cj<80,'was an Act con|oli- 
dating the law regarding trade to and from India. 
Sec. 25 thereof empowered the. Governor General of 
India to make reguUitious to bo observed by the 
owners of vessels trading under <,he authority of the 
^ Act of which the crews wore wholl/ or iu part coin- 


ed by tho law of the place where the ship was regis- 
tered. lliat Act having been passed, the first Indian 
Act was pitssad on the subject in 1 869, and it clearly 
appeared from the preamble that it was passed iu 
pursuance of* powers conferred by sec.. 288 of the 
Act of 1854. .The Indian Act provided for the first 
time by sec. 70, but only very imperfectly; for the 
crew Space to be appropriated for the seamen, both 
J^uropean and lescars. That statute was acted on 
do^vn to 1876 when an Amendment Act was passed, 
Meanwliile by. the Merchant Shipping Amendment 
Act, 1867, ample provrsions had been made for crew 
space for seaman in ships to which the Act applied. 
Those provisions had been repealed by the Merchant 
Shipping Act, 1894, under sec. 210, whereof further 
provision was made for crew space. After the pass- 
yfg of that Act there could be no question, b,ut that 
the Indian Act was in conflict with the Imperial Act. 
Sec. 288 of the Act of 1 864 had been re-enacted by 
sec. 265 of the Act of 1894, and the position there- 
fore was that in the case of a conllict the Imperial 
Act was to prevail. The position was perfectly clear, 
the Crown was entitled to the declaration that the 
company was bound to provide crew space for the 
lascars employed in their ships in accordance with 


268 



VOB. t.] 


THE CALCUTTA 
♦ 

fcho provisions of the Act of 1894. That Act and not 
the Indian Act governed the question. 

Sir Robert Reid,,K. (7., Mr, Bray, K. C,, and Mr. 
Scrutton, K. C., for the Company, Petitioners. 

The Attorney-General, the Solicitor-General and 
Mr, 'Sutton for the Crown. 

, ' Decision in favour of the Grown, 

C. W. A, * 

. .• ^otc0 of Cajeco. 

(Tho Important ones to fully reported hjjreaftor.) 

‘privy COUNCIL. 

[ArPEAL FROM THE MaDUAS HiGU CoURT.] 

The Lord Chancellor. 

Lord Macnaohten. 

Lord Davry. • N. A. SunlxAMANtA Iyer 

Lord lloRERTisoN. , v. 

Lord Lindley. The King-Emperor. 

190L 

6, 8, 2G, and 28, June. J 

‘ Joinder of charges — Tender of pardon^ King's 
evidence — Charter Act-- Letters Patent, ISiJo, sec. dO. 

This was an appeal against a decision of the High 
(Jourt of Judicature at Madras under sec. 2G of the 
Letters Patent of 1865, which in modification of thp 
verdict of the jury in a case tfied at tjie First 
(J^imiual Sessions for the Town of Madras in 1900,' 
and of the sentence pronounced in pursuance of 
such verdict by the presiding Judge, sentenced this 
Appellant to a term of two years’ rigorous imprison- 
ment and a fine of Its, 5,000 and in default of [lay-* 
ment of the fine to a further term of nine montlip’ 
rigorous imprisonment. . , • * , 

The Appellant, N, A. Subramania Iyer, was Su|5er- 
inteqdent of the Military Accounts Department of 
Madras. John Lewis Philip D’Santos was Supervisor 
of the same Department subordinate to him. 

On the 8lh day of November 189^ the Chief 
Presidenjy Magistrate of Madras framed ton charges 
against the Appellant and t^ie said D’.Santos for 
offences under secs. 109, 161 and 384, of •thfe Indian 
Penal Code, and committed them for trial on* the 
said charges to the High Court of Madras. • 
,The case came on for heariirg lit the Firsl Criminal 
Sessions. for the year 1900 when the Appellant, and 
the said D’Santos were jointly charged undter the 
said sections upon an indictment which contained 
seven counts. • 

The first count stated as follows : — 

** That they, the said N. A, Subramania Iyer and 
the said John L. P. D’Santos, being ^uyic servants* 
to wit, respectively Deputy Examiner, Superintendent 
and Supervisor of the Accounts Branch of tho 
Military Accounts Department, in or about the 
mouth of March 1896 did conspire aud* combine* 
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together, and thereafter until tho month of Novem- 
ber 1898 cljd continue so to cobspire and combine, 
for the purpose of extorting money and obtaining 
illegal gratifications from clerks in the Accounts 
Branch of the Military Accotnts Department for 
himself the said N. A. Subramania Iyer, in pursuance 
of and according to which said conspiracy and com- 
bination the said N. A. Subramania Iyer did obtain 
for himself through the said John L. P. D’Santos 
divers sums of money, to wit, from one Kaliana 
Clietf)' daring the years 96, 97 and 98 sum^ 
amounting in the aggregate to lls. 680 ; from one 
C. Balasundra Mudaly the sum of Ks. 100 on or 
about August 27th, 1896, the sum of lls. 50 on or 
about March Ist, 1897, and tho sum of Us. 100 on 
or about May lOtb,' 1897 ; from one K. Sreenivasa 
Charry the sum of Ks. 100 on or about October 2nd, 
iSOS*; and from one 0. Yodachella (’hetty the sum 
Vf Us.* 5 in Aiiffust 18Sf8, the sum of Us. 5 in Sep- 
. tern her 1898, the sum of Us. .3 in October 1898, 
and flic sum of Rs. .3 in November 1898, and that 
they have thereby committed an ofi’ence punishable 
under sees. 109 and .384 and secs. 109 and 161 of 
the Penal Code, and within the cogniioance 

of tho High Court of Judicature at Madras afore- 
said.” 

Tho second, fourth and sixth counts charged th^ 
•Appellant with having, on or about tho 7th Angu8t| 
1896, tho Ist Mfi,rch 1897, and the 10th May 189 ^ 
respectively, dishonestly induced one C. Balasund 
Moorlelliar to pay to himself through tho said J. 

P. D’Snntos tho sums of Us. 100, Us. 5() and Ks. 100, 
the first and second of such acts being charged as 
an oftcnce pimislfable under sec. 161 or 381 of tho 
Indian Penal Code while the third is charged as 
|in offence under secs. 109 and 161. The third, fifth 
an(l seventh counts charged D’Sautos with having 
abetted the Appellant in the commission of tho 
offences set out in counts two, four and six respective- 
ly, and as being thereby punishable under sees. 109 
and 161 or 384. 

Dn the 14th Fcliruary 1900 the case came on for 
trial before Mr. Justice Boddam, when the Appel- 
lant’s counsel took t»wo*objections to the indictment, 
first, that the first count was bad in itself under 
sec. 234 of the Criminal Procedure Code, and, 
secondly, that under the same section the nniem of 
the first count with the second, fourth and sixth 
made the whole indictment bad for misjoinder. 

Then objections were overruled by Mr. Justice 
Boddam* who recorded the following roasons ; — 

“ J see aft objection to the first count. It charges 
one offence, t;u.,^tho offence of a continuing con- 
spiracy* which Ij^is been carried out in the manner 
therein shown anef thereby sl^owii to bo a continu- 
ing conspiracy and is jmiiishable as abetment under 
sep. 109.” 

“ 1 see no objection to the first count being com- 
bined with*the rest of the indictment under sec. 230.’^ 
. 269 
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On behalf of the Crown an application was made 
that a conditional pardon might be tendered to the 
second accused. The learned Judge Jeolinfed to 
consider the application until the second accused 
had pleaded to the. charges preferred against him. 
He then pleaded guilty to the 1st, 3rd, 5th ’and 7th 
counts, and his plea was recorded. 

Before the pardon was tendered the Appellants 
counsel objected that such a tender would be 
ultra vireSf Jirntli/f because the offences in (jnestion 
were not exclusively triable by the Higli ^ourt, 
and, mondlyy because pardon could not be tendered 
to D’Santos as he had already pleaded guilty. The 
objection was overruled, the ‘learned Judge ,then 
tendered to the "second accused a pardon under 
sec. 338 of the Criminal Procedure Code, following 
the words of sec. 337, and ha was then removed 
from the dock. The whole of this proceeding*. to3k 
place in accordance with a ‘previous arrangement* 
arrived at between D’Santos and the Government 
Solicitor, and the plea of guilty however ap])ai^ntly 
voluntary, was in fact made in the hope of purchas- 
ing a pardon. 

The jury was then empannelled and the trial^ pro- 
ceeded upon the entire indictment, and evidence was 
given upon all the criminal acts charged in the 
rst and subsequent counts. When the evidence of 
'^Santos was tendered, the Appellant’s counsoJ^ 
bjected to his being sworn on the. ground of the 
[■validity Of his pardon. This' objection was over- 
Jed. 

The only evidence which is material in the present 
appeal is that bearing on the sixth count, • 

Balasundara Moodelly, after speaking to the 
previous bribes which he said he had paid D’Santos 
at his request for the purpose of being paid to tlm 
Appellant, says that on the 30th April 1897 die 
received from U’Santos a letter marked B. “ Before 
receiving this letter I had a conversation with 
D’Santos; He asked me to give Its. 100 to the 
Iyer for having ^iven mo permanent promotion. I 
said I would speak to my father.*” From his father 
he procured two notes each for Ks. 50 which are 
identified as Nos. Z 32418 ‘anel J 43491. These 

lO (0 

Balasundara gave on the 10th May to D’Santos in a 
cover. This cover he says D’Saiitos took into the 
Appellant’s room and subse(]uently returned leaving 
the cover empty on Balasundara’s desk. As he sat 
he heard the Appellant call Sivachandra How and 
ask him to change some (furrenoy notes, Sivachandra 
was a clerk in the office, Balasundara says that there 
was no attempt at secrecy in getting ‘ the notes 
changed by*Sivachandra, and that beside Sivachandra 
ho had frequently seen peons and muchee^ take 
notes to change. It is proved uiat on the lOfch 
May Sivachandra changed these .two notes for a single 
note of Ks. 100, and that on the 26th May ho pur- 
chased on behalf of the Appellant Government paper 
ior Rs, 800, this note of Rs, 100 being •part of the 
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price paid, Sivachandra is not called for the pro* 
scciition. .He is produced as a witness for the 
defence and swears that he received the two Rs. 50 
notes from Balasundara and changed them into one 
for Ks. 100. That on the '25th May he received 
Ks. 800 from the Appellant to purchase Government 
securities and put them into his box ; that the pur- 
chase was made on the 26th and that he paid in his 
own Ks. 100 note taking in its place small notes 
part of those supplied by the Appellant. 

D’Santos in his evidence threw the whole blame 
as to the demand for and the receipt of the .bribe# 
upon the Appellant. He^ admitted that about Feb- 
ruary a pardon was suggesteil in reference to which 
ho says he went to .the Government Solicitor, Mr. 
Barclay, and made a written statement. “ It struck 
ine*r was likely to be convicted on the prosecution 
evidence. I was anxious to escape being convicted. 
I did not intend to stand my trial. Whether 1 am 
pardoned or not I am speaking the truth from strong 
moral *grounds.”^ 

• At the close* of the evidence the jury found the 
Appellant guilty on the first, second and sixth 
counts, being advised by the J udge not to find a 
verdict of guilty on • the fourth. By six to three 
they found that D’Santos had not spoken truth 
throughout. The Judge then ordered him to be 
placed in the dock, and sentenced the Appellant 
to three years’ rigorous imprisonment? with a fine 
qf Ks. 8,000, and in default* of payment to a farther 
year’s rjgorous Imprisonment. D’Santos was sen- 
tenced to three years’ rigorous imprisonment. ^ 

Subsequently to this conviction and senteqpe the 
Officiating Advocate* General gave a certificate under 
sec. 26 of the Letters Patent for the High Court 
^f Judicature at Madras, the material clauses of 
which are as follows : — 

‘‘(a) That int^piy judgment the learned Judge 
whb presided at the First Criminal Sessions of the 
High Court of Judicature at Madrp.8 for 1900 erred 
in* law in deciding that it was competent to liim to 
tender a pardon to D’Santos notwithstanding that 
none of the offences in 'respect of which the said 
N. A. Subramania Iyer was being tried w^ within 
the meaning of the Criminal Procedure Code, ex- 
clusively' trfable by the High Court and that there- 
fore ,the learned Judge erred in law in admitting the* 
evidence given by D’Santos as a witness for the Crown 
after pardon had beeh tendered to him and in placiyg 
the same before the jury. 

“ {h) That in my judgment the said learned* Judge 
erred in law in not striking out the first count from 
the indictment but* trying and convicting the said 
N. A. Subramania Iyer on it and in allowing evidence 
to be adduced by the Crown * in respect of the first 
\jbunt as re^arJs matters of alleged extortions of 
money and illegal gratifications therein specified 
other, than those forming the subject-matter of the 
second, tourih and sixth coiKbts and placing the 
"feame beftre the jury, “ . 
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“(c) That- in my judgment the learned Judge 
e^red in law in trying the said N. A. STibramania 
Tyer on the first, •second, •fourth and sixth counts at 
one trial.” 

Up6n this certificate the case was heard twice 
before the full Court of six Judges. First upon 
the question of law and next upon the facts. 

X)n the questi(5ns of law all the Judges held that 
the offer of a pardon to D’Santqp was illegal, but all 
with the |xception of Davies, J., held that his 
GYidenqe* was still admissible. . , 

As to the first count ’jvhile the Chief Justice, 
Shephard and Boddam, JJ., held thaf it was good, 
Benson, Moore and Davies, JJ., held that it was 
bad. 

All the Judges, except Boddam, J., held tflat* 
whether it was’ good or ‘bad its union with the rp« 
maining counts made the whole indictment bad for 
misjoinder. But all the Judges, exeept Davies, J., 
who gave a qualified opinion, thought that it was open 
to them to strike out the first count and deal with 
the evidence applicable to the remaining counts. 

Upon the final hearing upon the facts all tl^ 

’ Jmlges were of opinion that tho Appellant should 
be acquitted on the second count. They also agreed 
in thinking that D’Santos was utterly untruthful 
and that no reliance whatever could bo placed upon 
his evidence. 'As to the sixth count which alone 
remained all the Judges except Davies, J., were of. 
opinion that after cxcludiiig the evidfence of D’Santos 
and disbelieving as they did the evidence of Siva- 
chandr^ there was enough left to support the 
conviction of* the Appellant on the sixth count. 
Davies, J., thought that the charge being laid as 
one of bribery, the evidence of Balasundara was the 
evidence of an accomplice, * which according to thq 
invariable practice of the yf# India requuyd 

corroboration. As to Sivachandra he said, “now 
whether this story be true or, falsa it is no corrobo- 
ration* of Balasiindara’s story and brings nothing 
home , to, the first accused, I therefore find that 
there is no legal evidence* upon which • the sixth 
count can be - supported. Supposing again that I 
am wrong* in appreciating the evidence, surely it 
was a case in which the jury might haVa* doubts 
and might have’ grven the accused the benefit of 
the doubt.” Then he relied on the jud^entiof 
the Lord Chancellor in Mahin V. Attorney-General 
for* New ^South Wales (A. C. [1894] 57) as showing 
that where the accused was entitled to the finding 
of a jury, it was not open t6 the Court upon differ- 
ent* evidence from that which had been befofe the 
jury to pronounce that he was guilty. 

/rhe result was that in modification of the original 
sentence the Court sentenced the Appellant to a 
term of two years’ rigorous imprisonment and a 
fine of Rs. 6,00Qg and in default of payment of the 
fine to a further term »of nine months’ porous 
imprisonment. « 

Mayne fdfr the AppeHsnt* contended thajyjhe 


WEEKLY NOTES. colxxi 

Court was wrong in holding that while the tender of 
pardon to D’Santos was illegal, his evidence given to 
earn a pardon was admissible ; D’Santos was not a 
convicted person, he was an accused person under 
trial awaiting judgment. The tender of pardon was 
illegal. He referred to v. Ifanmanta (1. L. U. 

1 Bora. 610, see 617) ; Empress of India v. AsgharAU 
(1. L. K. 2 All. 260). Criminal Procedure Code,' 
secs. .337, 338, .342 and 343. Evidence Act, sec. 
24, Oaths* Act, 1873, sec. 5. A trial does not neces> 
sarily come to an end with a plea of guilty, Queen 
V. Chenna Pavachi (1. L. R. 23 Mad. 151), when 
the accused gave his 'evidence he was an incompe- 
tent witness and an oath could not bo lawfully 
administered to him, 

/ j^ixeepting the offence of conspiracy punishable 
ynder sec. 12 1 A of the Indian Penal Code (waging 
war against the (^neen) there was no offence ,of 
‘•conspiracy as such under the Penal law of India. It 
, is only otherwise indictable when it amounts to abet- 
ment ; secs. 107, 108 and 109 were read, each offence 
abetted makes a separate offence of abetment and 
more than one such offynce can be tried together 
only under the provisions of secs. 233 and 234, 
Criminal Procedure Code. Upon the charge of bribery 
he submitted that there was no evidence on which j 
li*couviction coukl take place excluding the evi-i 
deuce of D’Santfts who had been unanimously dis- 
belietred, sec. 167, Evidence Act. The High Courj 
had no jurisdiction to substitute for the verdio 
of the jury their own verdict founded on evidence 
being residue of the evidence before the jury. 
Their power was Ifmited under sec. 26 of the Letters 
Patent. The High Coui% had no jurisdiction to 
ajnend the indictment by striking out the first 
count. -He contrasted sec. 2 of XI and XI I Viet., 
c. (1848), which was followed in the New South 
Wales Criminal Amendment Act, 1883, and was the 
basis^of the ruling in (1884) A. C., p. 57, with secs, 

’ 25, 26,. 27, 28 and 38 of the Letters Patent. 

The trying of the four different counts together at 
one and same trial is illegal, sec. 233, Criminal Pro- 
cedure Code, whole* trial inoperative iT more than 
three counts joined, sec. 334. 

Queen- Empress v, Chandi Singh (I. L. R. 14 Cal. 
395) ; Ee Luchminarain (I. L. 11. 14 Cal. 128, see 131.) 

Queen-Empi'ess v. Fakerapa (I. L.*R. 15 Jlom. 491, 
see 498). 

In the matter of Abdur Rahman (I, L, K. *27 Cal. 
83J, see 846-7). 

• The folloiWng cases were also inferred to : — 

Regina* v. Navroji Dadahhai (9 Bom. H. C. R. 
358, see J67 and 3p). 

• Queen v, Hariholl Chunder Ghof<e, (T. L. R, 1 Cal, 
207, 866 21647). 

Imperatrix v, Pitamber Jina (I. L. R. 2 Bom. 61). 

*^ueen-Emp*es$ v. O'Hara (L L. R. 17 Cal. 642). 

Waffadar •Khan % Queen-Empress (I, L. R. 21 
Cal. 935). 
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MaUn V. Aitm*ney-(kneval^ New South Walea 
(1894, A. C. 57, see. 59), Regina' v. Mdlor^ p. 408 
at p. 519 bottom. 

Oil the question of costs, see Madeod v. Attorney- 
General of Netv South Wake (1891, A. C. 455). 

The Lord Chancellor.— Your contention is that 
the man has been tried contrary to law. It is not 
* merely the proper or improper admission of evidence. 
The New South Wales case came under a^ particular 
t statute. * 

Mr, Phillips then addressed their Lordships on 
behalf of the Crown. 

The Lord Chancellor. — YcTu will haVe to deal 
with the fact that, the offences were committed 
o^er a much greater period than 1 2 months and were 
all tried together. ‘ AYhether th^ Appellant has poji 
been tried for more offences than the law pe^miti 
at one trial. ' * . * * 

Mr. PhUiipa • rented his argument on sec. 335, • 
Criminal Procedure Code, the whole series ot Acts 
were connected together so as to form one transac- 
tion. He commented on some of the decisions 
referred to by Mr. Mayne. He referred to sec. 537, 
Criminal Procedure Code, and urged that the order 
of the High Court had^not occasioned any failure 
of 'justice, (L. 11. 27 1. A., p. 81 5). Improper 
{ admission of evidence was not yf itself ground for 
reversal of any decision under tc^t'ins of sec. 157, 
i^idence Act, (I. L. K. 1 Cal. 21G-7). ^ 

The accused, person mentioned in the sections of 
the Code to which Mr. Mayne drew attention meant 
the person who was to be*tricd. 

The High Court has power tt) review the case 
sec. 26, Charter Act, and finally delerrnine points of 
law and to alter the sentence, and pass such judg- 
ment and sentence as shalLsoem right. 

The Lord Chancellor.-- Can the High Court m§.ke 
the trial right by altering the record ? 

Mr, Phillips. — There must be a point of law, and 
that point must have been decided, then the Court ' 
may correct the decision and deal with the sentence. 

Lord Chancblt.or at the close of the argu- 
ments said Their Lordshijis ^ would take time to 
consider their judgment. 

C. W. A. 

CALCUTTA £IGH COURT. 

[CIVIL APPELLATE JURISDICTION.] 

" Appeal from Original Side. 

* In the goods of LuiVMiNARAi!^ 
Maclean, C. J. Bogla, deceased, Musstt. Brij* 
Baner.7BE, J. Coomarbe, Defendant, 

Hill, N. Appellant, * 

1901. V, 

18, July. PiAMRK^K Dass, Plaintiff, 

Respondent. ‘ , 

Practice — Cmmdy number of entithd to address 
the Court on the same side. 


When in an appeal one counsel has opened for the 
Appellant and has been follmved by another counsel ^ 
a third coumel is not entithd to reply, 

Messrs. W. C. Bonner jee^ Mitfra^ J. G. Woq^lrojfe, 
Knight and Shelly Bonner jee for the Appellant. 

The Advocate- General^ Palit^ OTiinealy and Garth 
for the Respondent. 

In this appeal '^.r, Mittra, in the absence of Mr. 
W. C, Bonn or jee, opened the appeal and ^as followed 
on the s|me side by Mr.’J. G. Woodroffe. The 
Advocatc-C^oneral addresred ihe Court on behalf 
of the Respondent, after which Mr. W. C. Bonnerjeo 
rose to reply on behalf of the Appellant. 

^he Advocate-General. — Mr. Bonnerjee is not cn- 

• titled to be heard. Either Mr, Mittra or Mr. J. G. 
^Yoodrofte ought to reply.' 

Mr, ir. C. Bonnerjee. — I leave myself in the hands 
of the Court. 1 know of one instance in which three 
counsel were beard on the same side. That was 
the case of Troyludco Nath Ghose v. Girindra Chnn- 
der Ghose which is reported but not on this point, 
lliero the presenji Advocate-General who ap])eared • 
for the Appellant with Sir Griflith Evans and myself 
opened fcA* the A])pcliant and was followed by Sir 
(iriflith Evans. At the close of the Respondent’s 
case neither the Advocate-General nor Sir Griffith 
Evans were in Court, and the Court heard me in 

* reply although ,,the Respondent’s counsel objected to 
my^ being heard. 

The Advocate-General. — The practice her^ is the 
same as that prevailing in England; and that is, 
whcnbne counsel opens and is followed on the same 
side by another a third counsel is not entitled to 
reply. The injstance citkl by Mr, Bonnerjee is an 
e.>jc'eptionat one, ^.for in .that case neither of the two 
counsel Who addressed the Court* on behalf of the 
Ap])ellant in* the Jirst instance was in Court at the 
time of the reply. This is not so in this case for 
J. G. Woodroffe is in Court. I maintain that the 
practice I .have stated isr the practice that prevails 
in these Courts and therefore Mr. Bonnerjee is not 
entitled to be heard m reply. 

Mr. If?' C. Bonnerjee. — I accept the learned Advo- 
cate-General’s statement as to the practice, but this is 
a<’some¥{hat exceptional case. I was briefed for the 
Defendant in this appeal and would have opened»the 
appeal had it not been that I was absent from Cal- 
cutt.\ on Tuesday morning when the appeal came 
on for hearing, 

Maclean, C. J. — As we have been told by the head 
, ‘of the Bar the^t this is the practice we must accept 
it. 

Mr, J, G, Woodroffe then replied. 

I^S. B. 
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• REPORTS (fiec- Index.) 

There will be some changes iK constitutiov 
in the High Court Benches from Tuesday the 6th 
of August next. There will be -a special Bench 
presided over by Mr. Justice Ameer Ali to dispose of • 
admitted eriminal appeals, the lipt of criminal cases 
being at present very heavy. Mr. Justice Ghose 
and Mr. Justice Harington will attend to the current 
criminal business other than admitted appeals. 
Mr. Justice Taylor will sit with, Mr. JuSticeHill 
in the Rajshahye Group, There will be no changes 
in the Presidency and Patna and^Burd wan flroupaa 
Since Mr. Justice Harrington is going over to the 
Appellate Side, Mr. Justice Sale and Mr. Justice 
Stanley will during the present week attend to •the 
ordinary business on the Original *Side. Mr. Justice 
Stanley is not likely to sit on the Oilginal Side after 
the present week and it is expected that in the c()urse . 
of the 'next week there will be further changes 
in the constitution of the Benches. 


Wb abb oun TO BB INFOBHBI) THAT SlR BhASYAM 
Iyengar never in fact practised at the Bar since his 
appointment was announced and that he took his 


s(^at on the Bench of the Madras High Court from 
the 1st of August last. , 

We UNDERSTAND THAT THE Hon’iILE THE ClIlEF 
Justice’s scheme for* the reorganisation of the 
•Original Side Ollices and the appointment of another 
barrister judge, has been submitted by the Govorn- 
•mefit of India to Hie llengal Government for 
, consideration and opinion. Mven if the recommenda' 
tions (if Mio Chief^.Instiee meets with the ready ap 
jiroval of botli the llengal and tlie India Govern- 
ment, it is not likely that tlio changes eontomplatod 
will come into operation before November 1902. 
The Attorneys, however, seem to be an.sious that 
• some temporary arrangements should bo madti in 
the meantime for the taxation of bills, which are 
said to be continually falling into arrears from the 
want of an adc'inale stud. 

• ... . „■ 

The Capita!^ the ooMMicucfAL <>U(;an of Calcutta, 
,has rafised, not a day too SDoii, a vehenumt protest ^ 
against the filling up of public odices on the principle 
of patronage. 'We have often urged that vacanen'es 
on the Bench should, so far as practicabJo, be filled 
by a judicious selection from amongst the mem 
bers of the local Bar. We recognise at the same 
time the importance of getting out occasionally 
soAe really good men from the l^lnglish Bar. They 
come *to this country with an open mmd, with 
broader views of justice and e(|uity, and the in- 
troduction of such fresh blood into tile body ol 
our judiciary is alwa 3 's likely to improve the health 
and toiie of thojiigh Court Benches, 

Wb ALSO AGREE WITH OUR OONTBMPORARY THAT BOTH 
the emoluments and^dulies of the Odices of the 
Ofticial Receiver, Official Assignee and Official Trustee 
may be divided with groat advantage to the [mbJic. 
The law offices should not be fille(i up or regulated 
on any different principle from that of other public 
offices. Having regard to the reforms that the 
Chief Justice is anxious to introduce on the Original 
Side, and the Government in the Admiuistrator- 
General’s Offfee, it is only appropriate that the 
question of the reorganisation, reform, or readjust- 
*ment of qther law* offices should also be takeu in 
^land at one and the same time. * 

It,IS not uncommon amongst .lUDGES TO CONSULT 
each other • aboui different matters arising out of 
cases, with a View to come to a decision. There pan 
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be little objection to this practice when the judges 
are of co-ordinate powers and are independent of 
each other except, perliaps, on t'he ground that it is 
*not always fair to a judge, who has not had the 
advantage of either hearing the argument or going 
into the whole case, to bo asked to pronounce an 
opinion with regard to it. But when any ojiinioii 
has been expressed by a judge under such circum- 
stances, it seems to be reasonable that the opinion 
itself, as also the ’reasons for it, should be clearly 
embodied in the judgment especially when* reliance 
is placed on such opinion. Such is the view ex- 
pressed by the JudiciaJ Committee in the case of 
Harris v. Brown (5 C. W. N. ccxx) to be shortly 
rejiorted by us in full. * 

'the leananl say tlmt ii\ tlio ('onstrurlion i»l tin- 

clause they Imd tlic of tlx' o])iiiion of*,\lr» 

.luHi.cc (lupia wlu) is fully cuiiversant. with thc/lVn^ali^ 
lau'^uage which is his mother paiguc ^nd wlio \filh 

them in the meaning to he attached to it. Then hoid-hip.s 
refiiurk upon tins that .hidges who have heard the ar^umeitt.-^ 
and nho uro rt'sjionsibh' for tho decision can lurdly with 
jiropjicty revf it on tho autlioiity of om' who ha^ not* hear*! 
the .arguments and is not ie.sj)onsihl(‘ foj' the d<‘ci.sion though 
he also may hfs a dudge of the High (!ouit It true that 
this case is a peculiar oiK' iji which .ludges have ti> inlerj»rct 
a language which Heeiirs to he imperfecth kmiwn to IlnMnselves 
and to be iainiliar to a colleague. i!ut then then hordship,^ 
arc not iulonned lu)W Mr. Justice (hipU translales the 
Bengali words. It is oidy said lh.it he agiee.s with the lycin 
itig which tlie (»th(‘r learned , Judges below attach to <hc 
I’lnuse ill question. • «. 

MI'ANINt; 01' WOllDS IN A WILI.. 

AVe noticed in tho columns of the Emjlisinmn of Ist 
August hist ii paragraph commcikting on the recent 
IVivy Council decision Jn Harris v. Brown which 
commences as follows : “ The Judicial Committee of 
tho Privy Council has lately been called upon* to . 
decide a .moot question of Bengali interprehition, 
and in doing so have reversed the decision botli of 
the Subordinate Judge of Backergjiuj —himself a 
Bengali -and of the High Court.” As wc cannot 
publish a full re])ort of this appeal till our next issue, 
we consider it proper to remove any misapprehension 
in the public mind that the above reimirks may give 
rise to as regards the correctness of the decision 
of the Judicial Committee. In their judgment their 
Lordships of the Privy Council say : “ In his judgment 
he (the Subordiuato J udge) states th« paragraph of the 
AVill in tho same words as are stated iu the transla- 
tion in the transiiiitted record of the [)roccedings 
with oue exception.' Instead of the words being, 
as in that, ‘the executor will make over his share 
to him’ it is, ‘the executor will make dver charge of 
his share to him.’” Later on their Lordships say: 

“ The ottioial translation in the record, thqt by the' 
sworn interpreter of tho High ‘Court, and tliat of 
the Judges agree regarding the critical words and 
lurther “ Pho learned Judges (of tho High Cpurt) 
say that, as the Subordinate Judge ds a Bengali, it 
would require very cogent reasons to iifduoe them to 


place a different construction on tho clause in ques- 
tion. Certainly, it is impossible to be too careful in 
ascertaining the exact effect of the Bengali terms. 
But that has been done, after an unusual amount 
of testing and there is no (Hsagreement about itE 
The italics are our own and are conclusive that not 
only did their Lordships of tho Privy Council not 
interfere with the tran.slation pf the Bengali words 
given by the Subordinate Judge, but they accepted 
it and bused their decision on such translation. All 
they (lid was to apply principles of law, well-known 
ami wi^l-establishcd both in England alid Isdia, 
to that tr^inslation. l^nfortunately, however, such 
jirinciples of law seem to have been overlo(-»ktd by 
the learned Subordinale Judge who decided the case 
in the first instance tind xhe learned Ju(lge.s of the 
Tligh Court who tiffirmed hi.s decision. The Will 
- directs that tho testator’s rtsidnary estate “shall 
descend in e<pi}il shares to the eldest son to he horn 
to each of the dafighters oh my late brother.” . . . 
“ The sons of those daughters (of my brother) shall 
after their birth remain under the guardianship of 
the executor sahib until they attain majority at tho 
‘ expiry of /21 (twenty-one) years, and whenever the 
eldest son of tiny of the ladies shall attain majority, 
the exee.utor will make over his sh.are to him to^ his 
satishiction.” The Siihordinate Judge and the 
learned Judges of the High Court seem to Iniyo 
overlooked the well-known axiom in interpreting 
Wills that a U'stalor must ho ttiken to have in- 
tended what he has said. ^ Ken Brodbcli v. Thomson 
(1858, 12 Moo. P. (’. Abbot \\ Middleton^ 

(1858, 7 11. 1.. C. G8). Insteati of doing -this the 
learned Judges seem to have read into the Will words 
of their own, refusing at tho same time to give to 
the words in tho Will their ordinary moaning. 
B(»th the Court of first instance and the lower 
Appellate Coi>»^ in ’interpreting the AVill imported 
into the residuary bequest after the words “to be 
born to each of the (laughters .of my late brother ” 
* the words “ who shall survive and attain the age of 
twenty-one years.’’ On the other hand their Lord- 
Ships of "the Privy Council in their judgment say : 
“The only safe cou,rse is to giie to his (tho testator’s) 
words their plain ordinary meaning.” The reasonable- 
ness of ‘this riiU of law is so obvious that, we are 
siwe, our contemporary will now share with ns the 
jcpprehpnsion that it is not their Lordships’ decision 
but that of the Courts below that was “ calculated 
to disturb settled principles.” Our contemporary 
will* also agree that law is common sense and as 
such is most ac(*eptable both to the lay and tho 
legal mind wheif it is interpreted iu a common sense 
.fashion. It is not always the fault of the law but 
of toiler of its interpretation that has dra’wn on it 
questionable complements and it is certainly useful 
to remember what the learned Chief Justice once said 
at the Convocation of the Calcutta University, that 
the best law is that which is most consonant with 
common sense. 
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COMMl^jRCIAL 0()(UIT. — IIei’klto v, Fiuarv 
Steamship Company. Before Mii. J ustkje Mathew. 
JGth February 1901. 

Coiitinct Jjtiye}' s vujht of appi ovid of article — 
Cowiition pnredent. 

Defendants ^)argained to soil their steainsliip 
Iriary to PlaintifF for .£19,000. deposit thereon 
was to be^paid of £1,900 which was paid. The 
Fru^y per ajrreeruent was to be delivered to 
Plaintifl at Cardiff. The Plaintiff had the right of 
approval “on full and eouiplete inspection of hull 
and nuicliinery.” On the arrival of the vessel at 
Cardiff the Plaintiff had her inspecjred by an engineer* 
and a surveyor, but before .he obtained the latter’s 
report, he notified to Defendant that ho did not 
approve of ^he ship. 

This was an action to recover the deposit money. 
The defence was that P^intilf was only entitled to 
refuse to complete the purchase, if after iuspeiition 
he found valid reasons for not approving, and that 
the refusal was arbitrary and not hondjlde. * 

After evidence had been gone into, the learned 
Judge found that the J’laintiff’ had rejected the 
vessel on reasonable grounds, and the circumstances 
justified his doing ^). J’he decisions showed that 
where a ouyer had the right of approving of the 
article to be purchased, that approval was a con- 
^lition precedent of the contract coming into (.fffect. 
Of course the buyer jnust not act deceitfully or 
capriciously. If he acted hand fide, the fact that 
he exaggerated the defects would not disentitle him 
to refuse to complete the piu'chase. The evidence 
disclosed good fa'ith, and on the terms of the contract 
j lament must be in liis favour for th(^ recovery df 
tlie de|)osit with costs. ‘ * * 

Mr. Fldon Banlc^, K. (7., and Mr. liailhache for 
the PlaiiitifK. 

Mr. Josepji Walton, K. C., and Mr, Jlorridye for 
the Company. * • ’ ’ . 

^ Jiidanunt fn' Plaintiff. 

C. W.'A. 


COURT OF APPFiAL.— Cooj’ER v. Knkjut. Bcf 
fore the Master op the Roils, ^Umm Ju^^tices* 
Collins and Romer. 25th February 1901. 

Breach of'pi’ovnise of marriage — Service of writ mit 
of jurisdiction— Order XI, Ride l{c). 

This was an application which wis refused *hy 
Mr. Justice Channel for service of a writ at Brussels 
where the Defendant Knight, a florist, resided. The 
writ was based on the ‘promise to marry made in 
Jiingland and the performance was to take place 
also within the jurisdiction, and Cmiiher v. Leyland 
•(1898, A. C. 524) was relied on. The Plaintiff stated 
in her affidavit that the reply to her letter rcfjuesting 
an explanation of his silence was unsatisfactory. 


The Court op Appeal gave leave to issue and 
servo the writ out of the jurisdiction. 

Mr. Boxall supported the application, 

C. W. A. Appeal allowed. 


CHA^X’FR^' DIVISION. — Pearks, Cunston, and 
Tee, Limited v. Thompson J'almey it Co. Before 
Mr JusTioE Pahwell. 8t.li February 1901. 

Right of Itinited company to trade under another 
name — l/l and Oompanys Act, 1 -In- 
junction to restrdin use of designation “ Talmey <(’* 
Co.” 

The Defendants, Thompson and Rumino, were for- 
merly employed in a South Kensington I^oulterer's 
shop cal K‘d ' “Talmey A Co,” Besides that shop 
they liad a numher of t^bher shops in London and 
Jn tlm ^country. Mr. Alfred Talmey who conducted 
that parttcular Hht)p had* assigned the lease and 
good will to the Plaintiffs’ predecessors in title. The 
two Defendants set up a poulterer’s shop close by 
after they left Plaintitls’ estabhslummt where they 
were assistants in service and designated it, “’riiomp- 

• sou Talmey A (Jo.” J’hc only reason given by them 
for so doing was that Alfied Talmey was Tliompson’s 
brother-in-law and Thompson had named a, son of 
his “ Talmey.” It appeared from the evidence that 
Tlipdipson Talmey A Co. had written to a ensttaoer 
of the old South Kensington establishment drawing 
gattentic/ii to their shop and soliciting custom ; neitlier 
the letter nor the reasons given for assuming the 
Talmey name were justilied by Defendants’ counsel, 
and 4}he lalfcr were considered ridiculous by the 
learned Judge. On the point of law argued he ‘held 
on a construction of sec. 11 •of the above Act, that 
the name of an old lirm may be retained by a 
,limiV‘d company so long as in ()tb(*r respects the 
comp^iny complied with that Act. No doubt IMain- 
tiffs had been guilty of breach of certain provisions 
of sec. 41, but penalty for such breach had been 

* provided in the following section, and if he wove to 
accede to Defendants’ rocpiest to refuse the injunc- 
tion for that reason, lie would ho imposing an addi- 
tional penalty nob contemplated by the Act and in 
opposition to the Houso*of "Lords’ ruling in the case 
of Wiight V. Horton (12 A. C. 371). 

Mr. Upjohn, K. C., and Mr. Ualbraith in suj)[iui't 
of the grant of injunction. 

Mr. Butcher, K. C., and Mr. Bnclmnster for the 
defence. 

C. W. A. Injunction granted. 

CIIANDh;RA" DIVISION. -The River Plate 
.Construction Comrai^y v. Charles Biminr. Before 
flu. Ju.sTicic Farwklj/^ 24th April 1901. 

^ Arhitration Act, 1809 — Binding effect oj award — 
Conduct of party repudiating it. 

Thcg question in tliis case was whether Mr. Charles 
Bright had affirmed an award by a letter which Jie 
wrote to the ^construction company’s solicitoi:, after 
his having issyed a writ to have the award set 
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aside on the grounds (1) that it was bad for un- 
certainty and (2) the • arbitrator refusing to state 
a case on a question of law, to wit, the construction 
and validity of an agreement of 10th August 1899. 

That agreement was made between the above- 
named construction company, Messrs. Capel and Co., 
brokers, and Mr. Charles Bright. It was for the 
purpose of forming an English company to acquire 
the Montevideo tramways. Mr. Charles Bright, 
called thereon the vendor, was to secure ’extended 
concessions from the Municipality of Montevideo 
and their consent to use electric traction. The 
parties fell out over such agreement. Tlie arbitrator 
who was nominated after ^Mr. Bright, had issued 
his writ, delivered his award on lltti March 
POI, and directed Mr. Bfight to pay i>(ip*000 
to Capel it Co. as purchase-money for shiire^ to* 
the like nominal amount* in the construction com- 
pany. On 29th March 1901 the following letter vfas 
written as aforesaid by Mr. Bright : “In accordance 
with Mr. Capel it Co.’s letter to sell to me .£60,000 
ordinary sliares in the lliver Plate Construction 
Co., Ld. with all rights and privileges as defined in * 
the agreement of 10th August 1899, I beg to say 
that I .have decided to purchase such shares and 
1 have sold the same and will call with the pur- 
chasers who will take transfer and pay for sarae.” 

It was stated in the letter that it was without 
])rejiidice to the illegality of the award. On Mr.* 
Bright moving to set aside the award he was met 
by the above letter as afiirming the award. 

Ma, Justice Eakwell allowed the objection as a 
good* objection and dismissed ‘Mr. Bright’s motion 
with costs, but granted feave to appeal. 

Mr, Willis^ K. C., and Mr. Schiller for ,Mr. 
Bright. , . 

Mr, Upjohn^ K. C., and Mr. Saemome: for the 
objector. 

C. W. A Ohjection allowed. 

CHANCEBY DIVISION. — Scott #1’, The British 
AND Foheicn School Societv {in re Vaughan). Be- 
fore Mr. Justice Jovce. JOtJi February 1901. 

Will — Comtr'uction — Defective description of legatee 
— Admimhility of evidence to explain testator's mean' 
Ing — Description in acconnt-hooks. 

The testator, Henry Vaughan, a well-known 
collector of pictures, residing in the Begents Park 
District, made a Will in 1 887 ; he thereby bequeathed 
the residue of his personal property in trust to pay 
the proceeds to trustees of “ the Britifih and Foreign 
Schools in the Borough Koad, Loudon.” He had 
taken great interest in the ‘British and Foreign* 
School Society, and from 1856 ‘down to* his death • 
in 1899 he had been a governor thereof. At the 
time of the date of the Will the society had land 
belonging to it in the Borough Road whereon i<; had 
built a school, but when the testafer ^died that had 
been cKsposod of, the school being rembved to Isle- 
worth, but It had schools in othec parts of the 


[ioK V. 

country. The society was founded in 1808, it had 
no trustees, and its object was the training of persons 
of both sexes on the British system.” The society 
in its documents always alluded to the Borough Boad 
establishment as one school. 

’J'he dispute was between that society and the 
next-of-kin of the testator. The trustees of the 
Will sought the direction of the Court for their 
protection. • 

. The learned Judge having alluded to the facts, 
pointcd*to the words uaed in the Will British * and 
Foreign Schools and safd there was no person exactly 
.satisfying that description. In the Borough Road 
there was one school only belonging to th6 British 
^and Foreign School Society. The legatee was not 
specihcally named. Consequently there was an 
ambiguity ; putting therefore himself in the position 
of the testator he found that ton years *later than 
the date of the Will, the* testator in his account 
books frcqiMjntly referred to the society as the 
British and Foreign Schools, that was evidence 
admissible to explain the meaning, and his 'judgment 
must be ki favour of the society. « 

Mr. Astbwy* K. C., and Mr. Herbert for the 
Societj^ 

Mr. Terrelly K. C., and Mr. Damey for the Next- 
of-kin. 

Mr. Birrell^ K. C., and Mr. Knight for the Trustees 
of the Will. , 

Decision in favour of the British and Foreign School^ J 
Society. 

C. W. A. 

CHANCISBY DIVISION.-Edgar Oliver 
Bank of England. Before Mr. Justice Kbkbwich. 
2rlst Februarj^’ 1901, 

” Stock broker — Honest misrepresentation of a fact 
— Agent assuming authority, which he does not possess. 

Firrank’s Executors v. Humphreys (L. R. 18 
Q. B. D. 54) followed, , . . 

In this case certain consols stood in the names of 
the Appellant and. -his brother a solicitor called F. 

W. OJivpr as trustees for certain persons. Powers - 
of-attorney were sent to a firm of stock brokers 
iftimed Starkey Leveson and Cooke purporting to be 
Signed by the twp Olivers desiring them to transfer 
the same stock value over £2,000 into the names 
of other parties. The power-of-atfcorney« were made 
out to two of the members of the firm Starkey 
and Leveson, but Mr. Starkey alone demanded to 
act and did *act under the powers-of-attorney. 
After the death of F. W. Oliver, the Plaintiff dis- 
covered tliat his name had been forged by his brother 
in the said powers-of-attorney and the result of 
such forgery the transfer of the stock unknown to 
him. He therefore commenced this action against . 
the Bank for compelling replacement of the stocks 
into his name. The Bank consequently served the 
said firm of stock brokers with a third party hotice 
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claiming to be indemnified by the firm and individual 
members thereof. 

Judgment by the learned Judge was pronounced 
in favour of Plaidtiff declarfug the liability of the 
Hank to retransfer to the name of Plaintiff like 
stocks of same^ value. Then with regard to the 
realjy contested'matter whether the representation 
of the stock brokers constituted such a warranty in 
law, by the several members that firm, as to 
entitle the Bank to be indemnified against their 
liability ‘by the. firm or t^ny of its members, t*lie 
learned Judge quoted the foWowing passage from the 
above-mentioned decision “Speaking generally, an 
action for damages will not lie against a person 
who honestly makes a representation which misleads 
another. But to .this general rule there is at leas^t 
one exception well established, and that is that 
where an agent assumes an authority which ho does 
not possess and induces, another to ddal with him 
upon the fai#i that he has the authori,ty which he 
assumes.” That principle was applicable to a case 
that was not a contract, and the transaction now 
in consideratiot^ came within the purview of the* 
above decision. jVFr. Starkey, thoilgh he had un- 
questionably acted honestly, was liable ^o make 
good the loss to the Bank. The later cases went 
further than the earlier cases relied on for the 
stock brokers by their counsel. Mr. Starkey's part- 
ners were however not liable, the transfers being , 
executed by Mr. Starkey alone as attorney .which 


Appellants thereuj)on obtained leave to appeal to 
the superior member of that Court. 

The superior member confirmed the ordpr of the 
inferior member.. 

The Appellants then obtained leave to appeal to 
ITis Majesty in Council. 

The Petitioner in hiS petition stated that he was 
very poor, supporting the statement by affidavits, 
and that by reason of such poverty was unable to 
defend tuch appeal unless ho bo admitted to do so in 
formd pauperis. 

And he i)rayed for an order tliat lie may be 
admitted to appear to* and defend sucli appeal in 
forma pauperi^. 

In his afiiflavit Petitioner stated that he was not 
•woVthiuall the world* tlio sum t)f five pounds in 
lands, ^.tenements, goods or chattels, the wearing 
apparel stnd tlio sAbject-rfiattor in dispute excepted. 

. Mr. E. Story Deans appeared in support of the 
application, lie admitted that he could produce 
no precedent in support of his application, but there 
was a practice in the Court of Justice granting 
such applications. 

1,0UD. llomiousE intimated that liberty to defend 
in formd pauperis would be granted. 

C. W. A. ’Leave granted. 

• 

* BBIVY COUNCa. 

[PitoM THE Windward Islands and tub Hoval 
Court op St. Lucja.J 


constituted his liability. 

Mr, Swinfen Eady\ K. C., and Mr, S. Smith for 
the Firm. 

Mr. WarringtoUj'^K. (7., and Mr. Pattison for the 
Plaintiff. 

Mr. Latham^ K, C., and Mr. Wright fof the Bar^k. 
C. W. A. • • • . 


Lord IJoi}iiousj5. 
Lord. Davey. 
Lord Uorertson. 
Sir II. Couini. •* 
• 19U1. 

June. 


Quinlan 

Quinlan. 


Application for rescinding an order granting leave 


of Caoto. 


to appeal in forma pauperis. 

In this case leave to appeal in formd pauperis was 


(Th« imp^taut ones to bo fully roftortod hereafter.) 

PRlVy’wUNOIL. 


[On Appeal from the- Royal Court of the 


Lord Hobhous^. 
Lord Davky. 
Lord Robertson. 
Sir R. CoCrcii, 


Island of JkrseyJ 

Richard Spurrier and JuHii 
LE Cromer,’ Agents in Jersqy 
of the Sun fiisurance Office, 
Appellants, 


1901. 
22, Juno. 


George F. La Cloche, 
Respondent, * 


Petition for leave to defend an appeal in forma, 
pauperis. 

Suit was brought by Respondent against the Appel- 
lants as agents as above for the sum of .£1,000 with 
iirterist thereon and also for i&300 damages and costs. 

On the 6th Noveqiiber 1900 the inferior member of 
the Royal Court of Jersey decided in Petitioner's favour 
for £1,000, the amount of the Insurance with costs. 


granted by tl^je Judicial Committee advising Her 
late Majesty to that effect on the 22nd May 1900. 
The facts are set out at^ p. clxxxvii of Vol. IV of 
the Calcutta AVee^ly flotcs. 

Mr. Mayne now contended that such leave should 
be rescinded on the ground that the proceedings of 
the Courts were all regular and the Court in neither 
of the cases could have properly come to any other 
conclusion than was arrived at. 'i’liat in fact if 
the application had then^becn opposed, their Lord- 
ships would have refused it as a frivolous one. 

Mr. Be^phrd Campion ojiposed, and ho further 
submitted that tliis application .should be rejected 
*^inasmuch*as the Jiudge was so prejudiced that he was 
incapable of pronouncing’a proper judgment. After 
hearing Mr. Mayne 

L^RD Hobhoitse said their Lordships will advise 
His Majesty to* rescind the order. Their reasons 
would be staged on a furtuie occasion. 

C. W. A.. 
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PRIVY COUNCIL. 


[A 

Lord lIoimousE. 
fiORD Davev. 

Lord Kohertson. 


Pl'EAL FROM OUDH.] 

Haiiu Murij Dhur, 
Plaintifr, Appellant, 


SiuRiohakd C(jucii 
.1901. 

20, June. 


Lal Raohura.) Sinou, ^ 
Defendant, Respondent. 


Credihility of 

This was an appeal from a decree of the dourt of 
the Judicial Commissioner of Oudh, reversing a 
decree of the Sub- Judge of Jkra Banki. 

The Plaintiff-Appellant is the son of Rai«Nsyain 
Das, a retired Judge of the SnuUl *Cause Court, 
Lucknow. The Picspondent is the only son of Ihya 
Narender Bahadur Singh, talukdar of llarha, ♦de- 
ceased, who was the original Defendant. ^ ’• • 

The present suit .was filed on 2.‘lrd June 1892. 
The plaint alleged that on the 2r)th March 1S8S) 
the said Raja had executed 9 hills of exchange in* 
favour of .Vppellant for a total sum of Rs. 8,444: 
that the consideration for those hills was a former 
debt for which bills of •exchange had been executed 
by the said Raja, the interest promised was' at 18 
per cent, per anmim according to the former practice. 
That on the 2nd September 1801 the said Jl^ija 
had signed and made over to Appellant an accouwt 
admitting Rs. 11,879 as then due, ‘that no payment 
had been made and the princif»al and interest on 
date (»f suit was Rs. 13,02t> for which sum with 
interest a decree was sought. 

For the defence it was alleged that he never had 
any dealings with Plaintiff, that ho had not borrowed 
any money from him, that he had not executed any 
bills of exchange ; nor had he settled the accounts, 
nor signed the account of 2nd September 1891., 


CALCUTTA IHIGH COURT. 

[ORDINARY ORiaiNAL CIVIL JURISDICTION.] 

Suit Not 800 of 1^97. 

Salk, J. 1 Megra.t and others, 

1901. - r. 

2(), July. J Skwnarain and another. * 

Emdmce — Entries In ledger — Admissihility of, 

Mr. ir. (rarth and Mr. Sinha for the Plaintiffs. 

* Mr. /^ O'Kinealy and Mr. W. H. Knight for the 
Defendants Dutt & Co. . ' > 

Mr. W. nJachon^ Mr. R. Mittra and Mr. A. 
Avetoom for the Defendants Sewnarain Rarnpertab. 

Mr. Jaehson in course of examining a witness 
tfudered certain translated entries in a ledger. 

Mr. Knight objected. - Is secondary evidence. On 
' its face it purports to be a copy of the cash hook : 
Jhtrion v. Rlumher (2 A. Sl J'], 34 1 ) is the only case 
reported in which a ledger was regarded as an 
original. There the circumstances were^cceptional. 
Sale, J , admitted the ledger entries. 

The cash book w^as subsequently produced by Mr. 
‘Jackson bn<; were untranslated, fhitry was identified 
with one of the ledger entries previously admitted. 


[CIVIL APPELLATE JURISDICTION.] 

Aitkaj. from Ai’fellate Decree 
No. 372 OF 1899. . 


Hill, .9. 
TaVLOU, j. 
1901. 
11, July. 


Mohim Chandra (iuiiA, Plaintifl’, 
Appellant, 

V. 

Annada Charan Dutt and ors., 
Defendants, Respondents. 


Civil Procedure Code' {Act XIY of sec. lt>S 

— FiX parte decree, when divisible — Appeal. 


In support of his claim Plaintiff produced 9 kills 
of exchange purjiorting to be signed by the Raja 
by the pen of Rani Sahib. The said account of 
2nd September 1891 was produced signed by the 
Raja, aud marked Exhibit A3, and LeUers AG to .All 
were produced. 

I'he matters for decisioik of. such pleadings w'ere 
entirely matters of fact. 

Mr, Mayne on the evidence contending that on 
the oral evidence it w^as proved that the money was 
paid for the Raja and received into his house, and 
all the proceedings* up to and including the account 
were passed through his office, in the usual course 
of business, and that there was no reason to dis- 
believe the witnesses who assert th!it<the Raja w^as 
personally cognizant of the transaction. ‘ 

ilfr. Degruylher for the Respondent supported the < 
decision of the High Court. That Court* had heldi. 
that the case of the Plaintiff is a fabrication with 
the object of recovering money which had been lent 
to the Rani or Suraj Bali and was irrecoverable from 
the real debtor. ‘ 

^ < 

Judgment reserved. 


'This was an appeal preferred on the 23rd Feb- 
ruary 1899, agaiyst the decree of Babu Jogendra 
Nath Roy, .Sub-Judge of Zillah Chittagong, dated the 
10th of October 1898, reversing the decree of Babu 
TincowTy. Chowdhry, Additional MunSif of Chitta- 
gong, dated the 25th of February 1898. 

The suit, out of which the present appeal arose, was 
hrouglft by the Plaintiff to recover possession by 
esj-ablishing his rdiyati and dur-raiyatl title to the 
l^ud in suit. The s\ut as against one -set of Defend- 
ants (re'ferred to lutre as the Basacks) was for the de- 
claration of the Plaintiff’s raiyaii title and as against 
the other Defendant, one Annada, for ^ cieclaration 
of his dur-raiyati title and possession. These two 
sets "of Defendants set up separate and distinct 
defences. 

On the 20th July 1897 the suit was heard ejc 
parte by the Munsif, and he made a decree declaring 
Plaintiff’s title both as a raiyat and as a dnr raiyat. 

On an application made by Annada under sec.. 108, 
C. P. C., the same was granted, it' being recorded 
expressly by the Munsif that the suit was restored 
and would be re-heard only with reference to Annada, 
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•IrSiibsequently tlie Basack Defendants made an ap- 
plication for review of the ex parte decree which was 
refused. 

Annada disputed both the rg^iyati and dur-raiyati 
title of the Plaintiff. * 

On the 2r)th February 18h8 the Munsif after 
hearing the casq decreed the Plaintiff’s suit. 

iibth the Basack Defendants and Annada appealed 
against this decree, and the Subordiwate Judge dis- 
missed the Plaintiff’s suit. • 

Plaintiff preferred this second appeal. The prin- 
cipal contention, material ta this report, (Ai behalf 
of the special Appellant, was* that the Subordinate 
Judge had no jurisdiction to entertain the appeal of 
the Basack i)efeiidants because there stood as 
against them the ex parte decree of the Munsif e/ 
the 20th July 180.7 from winch they had preferred 
no appeal and whioli they had not taj^cn any legal 
measures to set aside. 

Held - That the ex parte decree ol^ the Munsif 
was di visible, *and the decree, though in*form a single 
decree, was equivalent to two decrees, one against 
the Basacks, and the other against Annada, and it 
remained a good and binding decree ^as against the 
Basacks. 

Thivt the Basacks wore no parties to the re^hcaring 
and the, Munsif had no jurisdiction to retry the case 
as against them, and that the appeal as against that 
decree to»the Sub-Judge was not competent. 

/ Jialm Dhirendra Lai Kaatyir ff)r the^ Appellant. 

Hahns Lai Mohan Das and Chandra Jiasack 
for Basack Defendants, llespondents. 

Balm rramatha, ![ath Sen for the Defendant, 
Annada, llespondent. 

S. S. Decree modified, 

[CIVIL APPELLATE JURISDIO TION.] 

Appeal prom Appellate Deoree 
No. 1830 OP 1899. 


the present suit was therefore brought to recover 
the amount paid on their behalf to the landlord. 
The lower Appellate Court found that Defendants 
had brought a suit against the Flaintiffs for the 
establishment of right and recovery of possession 
of \ share of 19 bighas odd of lands professing to* 
have purchased from the said Bidhumukhi, willow of 
Plaintiffs brother, and that they had got a decree 
for the possession of it during the lifetime^ of the 
widow. ^ The lower Appellate Court further found 
that it was not clear under what circumstances ' 
Defendants had been kept out of possession. The 
Plaintiffs paid the rentf^of 1298 to 1303, B. »S,, of the 
whole lands. The Defendants got decrees for mesne 
profits of the' period against the Plaintiff’. The 
lo\\er A[)j)ellate (^)uyt held that Plaintiffs were 
wrong doers in respect of the share of the Defend- 
* aii/s kejit tl^ern ou^ of possession during the 
period -for which the payment* of rent had been 
niade. Tlie suit was therefore dismissed. Plaintiffs 
preferred this second appeal. 

Their Jajrdsiiii’s in remanding th(‘ case observed 
as follows ; — 

Tlio Defendants had acquir('(l an interest under 
the conveyanc(! executed in their favour by the 
widow of the deceased brother, and they were trying 
to ^el hohl of the property by virtue of that con- 
vt^ance. Tlie Plaintifl’s, so far as can be gathered 
from the materials upon the record, were disputing 
•theriglitof the Defendants (the PljintiH’s in that 
case) to obtain possession of the property under 
their assignment from Ihdhumnkhi ; imd it can 
hardly be said that they were in the position of 
tortfeasors within the meaning of the expression as 
us(‘d by *the learned Cliief Justice in the ease of 
Tikdc Chand Jlahii against Soiidamince Dasi (3 
•C. L. U. 450). 

C«8e remanded for trial as to what amount the 
Plaintiff’s are entitled to recover front Defendants. 


"MoHESH CflANURA MUNW-E 
Ameer Aiu, J. and another, 

Pratt, J. Plaintiffs,* Appellants, 

1901. 

20, July. ’ Boydya Natu Paitandi and 

another, Defemknts, JtesiJbnTlents. 

Contrihuiionj suit for — Dispossession of one joiflte 
tenant by ajiother — Tortfeasor, ^ • • 

This was an appeal preferred on the 4th Septem- 
ber 1899, agaiqst the decree of Babu Sham Chguid 
Boy, Subordinate Judge of Beerbhoom, dated 31st 
of July 1899, reversing the decree of Balm Dotrga 
Churn Sen, Munsif of Suri, dated the 16th' March 
1898. 

This appeal arose out of a suit for contribution. 
Plaintiff's’ allegations were that Defendants purchased 
one-third share of sonte lands contained in two 
jummas from !Bidhumiikhi, widow of Plaintiff’s 
brother, and that they did not pay their share of the 
rent and that Plaintiffs were obliged to pay the rent 3 


Mouh'ie Serojnl Islam for the Ap[)ellants. 

Babu Nal Ini Ran jan Chatlerjee for the Uesjiondents. 


s. c. s. 


[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Decree 
No. 210 OF 1899. 


Maclean, C. J. 
Baker JKE, J. 


A. Oahpkrsz, 1‘luiiitiff, 
Appellant, 


1901. 
12, July. 


Kedah Nath SarhadiiiivAri and 
ors., Defendants, Bespi indents. 


Ejeetmenff suit for — Or if/ in and nature of tenancy 
* not known — Epdence'of piode of dealing with land 
demised^ of acts an(f*conduct of parties— Permanent 
tenancy^ pmesumptipn of— AltemiaUvr plea of act/uie^ 
scence by conduct on fiihire of proof of substantive 
defence as to evidence of permanent tenancy y if per- 
missible — Acqvdescencey whether a question of fact — 
Facts justifying inference of 'permanent tenancy, 
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This was an appeal preferred on the 20th of 
January 1899, against the decree of T. AV. Richard- 
son, Ksq., Additional Judge of 21r-Porgunnahs, dated 
the 30th September 1 899, affirming a decree of Rabu 
Sasi Bhusan Chaudhuri, Munsif of Alipur, dated the 
#22nd March 1898. 

This appeal arose out of a suit brought by the 
Plaintiff’, flie official Receiver to the Bhukailash 
estate, to eject the Defendants from certain premises 
in Kidderpur measuring 1 bigha of land and, having 
a puccd building upon it, on the ground that the 
Defendants Nos. 1 and 2 (the Sarbadhikaris), who 
held the premises were mqrely tenants-at-will not 
having a transferable interest ; and that Defendant 
No. 3 (Madhab Karmoknr) obtained ifo rights under 
his purchase and was a ti;e8passer who was aiot^ 
entitled to remain on the'land. The Sarbadliikari 
Defendants did not appear and, the sui^\mc«>n-* 
tested by DofendantpNo. 3, Madliab Karmokar, and 
on his behalf it was contended that the notice was 
invalid, that the tenancy of the Sarb/idhikaris wan 
a permanent one by express as well as by implied 
grant ; and that the Plaintiff’ was estopped from ask- 
ing for kfm possession. 

The Sarbadliikari Defendants held the tenure as 
successors and heirs of Beni Mad hub and Modhu 
Sudan Sarbadliikari, who, in their turn, inhevited 
it from Jaggan Nath Sarbadhikarj. For two gendla- 
tions the Sarbadhikaris had occupied the l^and as 
tenants of the estate paying a rent wffiich was in-' 
creased at irregular intervals. The Sarbadhikaris 
and their co-sharers had sold their rights to Defend- 
ant No. 3 at various dates an(J the latter had been 
in possession of the entii;e tenure since 1295, B. S. 

To prove the origin and nature of the tenancy a- 
pat fa was produced by the Defendant No. 3, but it 
was held to be not genuine but it appeared -that a’ 
pncca house had been -built uj^on the land bj the 
tenant and thalf the building had been added to from 
time to time and that it had been standing on the . 
land for a very considerable time. 

The second issue framed which is material to this 
report was as follows : — 

“ Whether the Adhikaris diold the tenure as a 
permanent one either by express or implied grant ; 
if so, is the suit maintainable ? ” 

The Munsif held that the tenancy was not a per- 
manent one* but that the conduct of the parties was 
such as to debar the landlord from evicting the 
Sarbadhikaris. That the landlord took Bharatia 
hahuliyat from them but allowed them to erect 
pucca structures on the land, which hci,d been, even 
after the expiry of the term of the last’ hahuliyat, 
allowed to stand ; and the Murtsif, on, these finding, ’ 
dismissed the Plaintiff’s suit. ‘ *• 

On appeal the Additional District Judge of Alipur 
held that in the absence of all documentary evidence, 
the long possession of the vender Defendarfes, the 
Sarbadhikaris, and their ancestors, and the fact that 
the landlord permitted a pwm houae l5a be brflt 


"upon the land by the tenant which house had hben 
stoiiding for a considerable time, raised the pre- 
sumption that the original gr^mt^was some kind of 
permanent building-jyant ; that the Defendant 
No. 3 could not be evicted from the land and that 
the suit had been rightly dismissed. 

The present appeal was then preferred by the 
Plaintiff and the same questions as were raised in the 
Courts below were argued before the Court, and the 
further question wets raised that as the Defendants in 
the first instance based their case upon a fraudulent 
patfn, if was not open to them to set up the alter-, 
native case upon which they relied, vh, of long 
possession and acquiescence and conduct to prove 
that the tenancy was of a permanent character. 

• —That when parties to a litigation set up a false 
document, that circumstance may induce the Court 
^to view the evidence which they tender upon some 
other part of the case, with great care and possibly 
with some suspicion, but it does not prevent the 
parties from* setting up such alternafive case, nor 
prevent the CouH frenn duly weighing and consider- 
ing the evidence adduced in support of it. 

Bani Surnor^ioyee v. Maharaja Satish Chundra 
Boy Bahadoor (10 Moo. 1. A. 123 [149]) referred to 

That* the question of ac(|uie8cence is not a question 
of fact but of legal inference from the facts found 
and upon it the judgments of the Appellate Courts 
are not final. 

Parmtam Gir v. Narbada Gir (I. L. R. 21 All. 
504) ‘referred to. 

That the fact of long possession by the Defendants 
and their ancestors, the fact of the landlord having 
permitted them to build a pucm house upon it, that 
the house had been built there for a very consider- 
able time, that it had been added t6 by successive 
tenants and that the tenure had from time to time 
'oeen transferred by succession and purchase, in 
which the landlord was found to have acquiesced 
or of ^yhich he could not have been ignorant are 
facts sufficient to warrant the Court in presuming 
jthat the tenure was of, a permanent, natiire, special- 
ly if the origin -of the tenancy could not be 
ascertained. 

BdJbu^Dhanput Singh v. Gossan Singh (11 Moo. 

A. 433), Gangadhar Sikdar v. Ayimuddin Shah 
^Biswas (1. L. R. 8 Cal. 960), Frasanno Kumar 
Chatthjee v. Jaggernath Basah and others (10 C. L. 
R. 25) and Ismail Khan Mahomed v. Jaigun Bihi, 
(I.*L. R. 27 Cal. 570) cited. 

That if there were document?, which showed 
thd' origin and wature of the tenancy, very different 
considerations would arise. 

Mr, OlCinealy, with him Babus Umakali Muketjee 
and Joy Gopal Ghosa, for the Appellant. 

Babus Nilmadhah Bose apd Shib Chandra Palit 
for the Respondents. 

Appeal dis^nmed* 

H. P. 0. 
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I Mk. JdSTK'E llAMPlNl Y’ITJi PRESIDE* AT THE NEXT 
’Court of Criniitml Sossioiis which will commence 
its sitting's in the High Court on Wcdiu'sday, the 
I Ith of August next. 


a more liberal construction of the law. As their Lord* 
ships endeavour ordinilrily to do substantial justice 
to the aggrieved, their jjidginent in this case runs 
little chance of being warped bv narrow technicalities. 

• Ai!l THE CASES RECoUTED IN THIS ISSUE ARK OF 

<ipeciaf iiuportuncc. The first one, llaiu'sK \. Jhvm^ 
is tbe de(*isiOu of •the Judicial Committee relating 
to the construction of a Ilengali Will on which we 
rommeuted in our last issue. 'J^he jiext one is a 
(Icciskiu of Maclean, C. .) , and lUnerjcix J., which 
settles a moot point of private intornatignal law 
•relating to the juri.sdietion of the Hritisk (,'ourts over 
British subjects residing in llrili.sh India and the 
power of Courts in British India to give ell’ect to or 
(jue,stion the merits of judgments of British (Vnirts. 
Th(^t!liird, which recognises the })owcr of the lligli 
(yourt to transfer jirocecdings under see. 145 of the 
Code of* Criminal Procedure from the lilo of one 
magistrate to that of another, is a decision of («hos<i 
and Taylor, J,)., which dillers ver\^ ri^itly from the 
view taken by Jenkins, ('. J., on the same <piostion 
in the Bombav Jligh*Court. 


Mu. Justice Bjiett has keen oranted rRivii.EuE 
leave from the Ifitli of August to the 5th of iSeptem 
her. iMr. J ustice Pratt has already for liome* 
on leave, 

" * • 

• t « 

Intimation has deen rboeivep that their Lord- 
ships of the 'Privy Council 4iave quiwhed the coiivjc- 
tion of Sir S. Subramania ly*er, in tbe miHtary 
accounts extortion case, by the Cburt of Criminal 
Sessions at aMadras, which was upheld by a l^kdl^Bynch 
of the Madras High .Court. A repoHof the applica- 
tion for special leave will be found in our issue of* 
the 23rd of July 1900 and that of ih^; hearing, our ' 
issue -of the 29th of July last. The appeal raised 
several important questions of criminal law such as, 
the admissibility of tbe evidence of an alleged Ac- 
complice obtained on the tender of pardon .by the 
Crown : the illegal joinder of charges : the power of 
the High Court to alter or modi4‘y tlie verdict of u 
jury or to substitute their jown findings in its place : 
the limitations of the curative effect of sec. 537 of the 
Code of Criminal Procedure. It is seldom that the 
decisions of our Criminal Courts are revised by their 
Lordships of the Judicial Committee ; but when they 
are, we eagerly look forward to them in expectation of 


AN EAHI.IER ItiSLlC ME \ E.NTUmCD TO POINT OUT 
h’om a. Constitutional point of view the mistake 
that Uie Covernmcnl had made in conferring on a 
private association the right to return a represont- 
^ative of the land-holding class to the Bengal Council. 
Before coiiferriiig any sucli franchise, the Cuvern- 
ment ought in the first place to determine what 
should be the qualifications of a voter and as 
to how the election should be conducted. When, 
however, the Covernment docs not care to fix any 
definite qualifications for voters or procedure for them 
to follow at the election,, but leaves it altogether to a 
private body of men, mixed and niisec-Ilanoous in 
character, and not oven -incorporated or registered 
under any statute, there can be no g^uaraiitce against 
their altering or deviating from even such make- 
shift rules as ^fchey may possess for some generaP 
purpose or Crf following any course they please to 
.ayiin any particular* object in view. Wliat has 
tr^fispired iff the puWic press about the electioneer- 
ing scandals connected with land holder’s seat, fully 
confirms our view that tlio right to elect a memW* 
for theHocal legislature is too valuable and important 
a right to be given lightly to a private body to 
•play with at their pleasure. 
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fr WAS INOrrORTUNK, AND WE MAV liE PKIOllTTED TO 
say injudicious, to disfranchise a group of municipal 
bodies and to put up in their place a‘ private 
asBOciatiou which has no legal status and is ap- 
parently unfit to rank as an electorate. A municipal 
body has a strictly legal status and a group of muni- 
cipalities is, perliaps, an ideal electorate. What led 
the Covernnient to disfranchise them is more than 
the public can comprehend. The Government had 
hithertofore nominated a land-holder to l)e,a uiemher 
of the Council,* and if the Government desired now 
to confer a franchise upon .the class, the right to 
elect their own member, the best course would have 
been and would even now be to adopt the provisions 
of the Bombay Ueguhilions in this.i\'spcct. 


Of the Defendants-Uespoudents Bhagwati Pershad 
^lone put in a written defence in which he pleaded 
inter alia^ that the suit was barred by the statute 
of limitations. , " 

Bot h Courts gave effect to such defence. 

The Appellant contends that the suit is qot 
barred by limitation. 

The fact.s are, the Defendant Mansur AH and 
his brother Zahur Ali owned rjrds of three villages 
‘ Patnuigwa, Saudfhuria and Pipra, in equal shares 
and the whole of a village named Parsa. , 

On ‘11th March 1{^:08 Zahur Ali mor>gage9 by 
eunditioiiul sale his sliare on the -j villages to one 
Siirja. Pershad now represented by tHe Bespondent 
Bhagwati* Pershatl, tlie mortgagor remaining in 


We llEVEUT TO THJS hUiyEl'T NOT ON ACOOlIJJT^F Tl^|: 
present electioneering scandals ^ut la’cswise it*may 
involve serious legal consequences. We b.'ave gi;ave 
doubts whether the conferment of the franchise by tho 
(rovernmciit u])oft a private association, which d8e.s 
not profess to be even an asmeiatiun of fand-hoUhra 
and as 'such caiiuot iu any way come under Beg* 
11 D of is not altogether idlrn tires^ and the 
franchise, so conferred, in whatever maimer exercised 
cannot be called into question in a court of law, as 
being (iL initio null and void. IL will be disactrous 
to admit a member to tho Bengal Council returned 
by a bejy who Iiave no legal status to do If siicji 
a memher takes part in any deliberations (ff the 
Gouncil, cxccpyon may be taken to them on uccoimt 
of tlie Couneil lieiflg iiOt properly constituted. AVo 
are sure tho thivernmont will take note of this and 
take early steps to prevent the election being either 
questioned in a court of law or the future proceed- 
ings of tho Council being in any way cballeftgcd, 
by inadvertently allowing a dis(|ualiried member to 
sit and. vote. 


(llotcs of ®ast3. 

(The important ones to ho fully reported hereafter.) 


PEIVy.COJJNOIL. 

[Api'Eal from Allahabad. J 

Lord Hobhousjc. Musst. Batul Beoum, Plaintiff, 
Lord Dayey. Appellant, 

Lord Bohertson 

Sir B. Couch, SAitin Mansur Ali Khan 

1901. and others, Defendants, 

V9, June. , Bespondeuts. 

rre-emption, suit for— Limitation*' (A'T of 
JSV't), Sch, If Arts, lit, (ind m, . 

This wa^ an appeal from a (I’fteree of the AllahaBf'.d 
High Com t confirming a decree of the Sub-Judge 
of Ckirakhpur. 

Th (3 ApjiellanPs suit was to enforce a tight of 
pre-emption in respect of certain *fih%res in villages 
named in the plaint, . 


•. possession. 

The mortgage was , foreclosed and the period of 
grace of one. year expired on 20Lh January 1881, 
(Begiilatiup 17 of 180G). 

Zahur Ali died in 1870,' and after his death his 
brother Mansur Ali brought a suit in 1881 for 
rcdemjjiion of the mortgaged property. That suit 
was oyentually dismissed by an order of Her Majesty 
in Council on Jllth July 188(1, on the ground that 
the mortgagor had not done what was necessary 
by lh6 terms of that regulation to entitle him to 
redeem. 

Afterwards the Bespondent, Bhagwati Pershad, 
brought a suit for possession of the mortgaged pro- 
perty and mesne prolits. 

That suit was decreed fimdly by the High Court 
on 0th July I89.q. Thcrciqion Bhagwati Pershad, 
llcspondeiit, was put in formal possession of the 
shares of 4 villages, and on 27th November 1893 
executed a dakhilnanwh in the usmB manner. 

The present Appellant hearing of those proceed* 
, 'ings commenced the present suit on 4th July 1894, 
praying for a decree awarding possession of the pro- 
perty in suit 1 Qii the basis^ of pre-emption, the 
condition of the wajih-ul urt, the custom of the 
village, and tlm right gf pre-emption under the 
‘ MUli^medan.law, by* setting aside all the proceed- 
ings and the foreclosure decree on payment of 
Bs. 35,000 the consideration- money or such sum as 
the Uo'art thought proper. 

‘ The Sub-Judge following the decision in the case 
«of A/iAdbas L. R. 14 All. 405) held that the 
suit was time-barred as it was instituted long -after 
6t years from the date of the expiration^ of the year 
of ‘grace in the foreclosure proceedings. 

*Tlie-High fourt on appeal remanded the* cause 
for trial of issue ‘‘Does the property in suit admit 
of physical possessicJli'r 

Tho Sub-Judge found tlrat it did not. 

The Division. Bench thereupon referred the matter 
to a Full Bench. 

The Full Bench pointed out that ihe said judMent 
in the case of Ait Abbas (I. L. R. 14 AIL 405) hadbeen 
‘ misunderstood by the Sub-Judge. They dissented 
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From the decision in Nath Per shades case (4 All. Scries 
218). They could not see how a sale was any the less 
xn absolute sale becanrf'e it was not to take immediate 
effect and operation, and in their opinion the other 
2 ondi lions bein^ present necessary to make Art. 10 
xp^dicable, that article could apply to a sale which 
in its inception wds a mortojage by conditional sale 
but which cither by the operation of llo^ulation 17 
:)f 1806 or by the operation of Act.lV of 1882 had 
become in eftb jt an absolute sale with the right of 
redeiyption gone. , • 

The Judgment concluded asVollows ^ 

“ In the pr^ont case if the whole of the property 
Bold was capabTe of ph3^sical possession being taken 
by the mortgagee-vendee, we should hold that Art. 

10 of the second schedule of Act XV of. 1877 applied. 
The question -really turns, as \te have said on what' 
is the meaning of * physical possession ’ *as that term 
is used in Art. 10 of tjie* second schedule to Act 
XV of 1877. It must mean something diperent from 
* actual possession,’ and it must mean something 
different from ordinary possession. In Cl. (1) of 
sec. (1) of Act XIV of 1850, which was tli^? danse 
prescribing the limitation in suits fdV pre-emption, 
the term used was ‘ possession,’ and limitatugi ran 
from the time of possession being obtained by the' 
vendee. In Goordhan v. IJeera Singh (S. 1). A. N. 
\V. P. 1866, 181) a Pull lleneh of the Sidr Dowani 
held that the possession of Act No. XIV of 1859 must 
be an actual and not a constructive possession.. In 
1868 the question came again before a Full P»ench, 
then of this Court, and in Ganeshee La! v. Todla 
Ram (N. AV. P. H C. Kep 1868, 376) the Full Bench 
decided that the possession of Act XIV of 185if) in- 
cluded constructive as well as victual possession. It 
is probable that that decision led to the alteration o[ 
the wording of the article relating t® Limitation iu« 
pre-emption suits in the next succeeding limitation 
Act. In .Art. 10 *of tjic second sdicdule to Act 
No. IX of 1871 it xvas proscribed, that limitation 
should ruu from the date when actuyil possession was 
takpii under the* sale. Then •came a Full Bench of * 
this Court in 1876, Jageshar Singh % Jawahar Singh 
mid others (1. L. K. 1 All. 311), in which a majority 
of the Full Bench held that the ligtual po-ssession 
of Act No. IX of 1871 was the same thing as th(^ 
possession of Act No. XIV of 1859 and included con-* 
structive possession. The then Chief Justice of this 
Court* Sir Robert Stuart, in our opinion, was right 
in differing from' the rest of the Full BtMich, He held 
that the purchaser does not tjfke actual posscssjpn 
of the properties sold to him until he takes physical 
and tangible possession. The ne»t matter to which 
we have to refer, is that when Act XV of 1877 was 
passed the legislature, still determined, in our opinion, 
to exclude constructive possession from the possession 
from which limitation should run under' Art. 10, 
used the term ‘ physical possession,’ and they added 
a diffei’ent terminuf of limitation in respect of pro- 
perty which did not admit of physical possession. 


As we have said, two of the villages hero were of 
pure zemindari tenure, that is, they were villages 
in which the zemindars got no shares allotteth to 
them by metes and bounds, but held fractional shares 
in respect which fhictional shares tluy received a 
proportionate amount of the profits of the village. 
It is said that the mortgagor used to receive direct, 
from tlie tenants of the zemindari body his propor- 
tion of the rents payable by them. That, in onr 
opinion, Hoes not alt (?r the case hi fhihar Das 
Narain (I. L. R. 4 All. 21) it was 'held that a share 
in an undivided zemindari mahal was not susceptible 
of physical possession irt the sense of Art. 10 of 
the second sclug^lulo to Act N(). XV of 1877. Wc 
adhere to that decisfoii. 44ie Legislature meant 
some* limitation of the teft'in ‘ possession ’ by the use' 
'J* the tqKin ‘ pb^'sical.’ In our opinion, for instance) 
the owner* of a luflise vvlfo has let the house to a 
tcnnnt cannot, be said ti) bo in. physical possession 
of. that house so long as the tenancy subsists and 
his tenant remains in exclusive possession of the 
demised premises. In such a enso the owner has 
♦parted with the ])hysical possession to his tenant 
for the period of his tenancy . and the tenant* alone 
is the pe’rson who has physical possession. It 
appears to us that it would bo straining the Fiiglish 
laiu|ifagc and going contrary to the obvious inden- 
tion of the legislatfire to hold otherwise. In this 
particular case Art. lU cannot apply, because the 
whole of the property spld is not capalilo of physical 
possession within the meaning of tiiat articl(\ and 
no instrnmont of sale has been registered. The result 
is that Art. JO tiot applying Art. 120 must ■ 
apply in this case. As Ait. 12) appli(‘s wo have 
got to see when the right to suft acf’ruL'd to tho 
4 irc-empt.or. That point is concluded hy the Full 
Ileiiel; ruling of this Court \u Afi Ahhas v. Thaknr 
Parshad (\, L, IL Fl All. 105) which, in our opinion, 
was rightly (k*cide<l. but which must always be* 
'regarded as deciding jueroly the point referred tolhe 
Full Bench, awl not the (juestion of limitatiou. 
This suit was harried by limitation when brought) 
■and wo* dismiss this a^ipi^al with co.sts which will 
include fees on the higher scale.” 

My. Ebss for the Appellant in contending that 
the above decision is erroneous urged that the suit 
is not barred by limitation because Art. 1o and not 
Art. 120 applied to thissqit, and if Art. 10 did not, 
Art. 141 is the* proper article to a[)pl 3 '.* And 
lurther that even if Art. 120 should be the gov- 
erning article, ^ tho right to sue did not accrue 
and time dic^i/ot begin to run until the final decree 
•for possession was passed in favour of the mortgagee. • 
* Mr. /i?o.B8*reforrecl k^somo of the decisions noticed 
in the Courts below. He furJier referred to 
Starling’s Indian Limitatmii Acfl pp. 109 to 111 ; 
Directions to revenue oflicers, N. W. 1’., Fd. 1858, 
p, 50; and V. Amirxinnessa (10 Moor’s 1. A. 
at p. 349). 

No one appeaved for the Uespoudeuts. 
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Loiii) It'onEU'isox delivered their Lordships’ jndg- 
iiient advising Jlis Mejesty tliat tlie appeal ought 
to .he dismissed. In coiiclusioii after stating the 
circuinstanct's the judgment states : “It seemed to 
their Lordships clear that the expiry of the y^ar of 
grace was the time at which the pre>emptor s right 
arose, •'riio mortgagee’s right of property had then 
‘become mature, and the umre fact that he had not 
enforced tluit right by a suit of possession did not 
afiect tlio (piestion. Their Lordships wcr^“ satisfied 
of the soundness of the decision in AH Ahbas v. 
Thahnr PanUad (1. L. It. 14 All. 405).” ‘ 

Appeal dinmissed. 

C. AV. A. . 


PRIVY COUNCIL. 

[On ArrKAL Kr!o:\r jnE LAi.cnTA lluiir tV>iTKT.| 
Lord Kobhoi se * ILx.ia J^AiBiAMjNn* Sinou and 
Lord Daaey. others, PLiintifls, Ap[)ellants,« 

f.ORD IfOltERTSOX. 

Hiii n. Mr. (L S. IIaii-> and (*ther.s, 

Mxecutors to (he estate of 
Heard, 1!), June. Dahu Dhann Chaiid Lai. the 
J lUlgment, deceased. Defendants, 

Id, July. Respondents. « 

. i 

Unnafnidion (Uj't Apreemen'i. Psfftfe absolale or 
rondftiaiial VeatijKj of- ntate Void or wkhWe. * 

The High Court had in tins appeal rovensed the 
decision of the l)istriet Jndge of Purneah and 
decreed to IMaintiT only oneditf-If of the village in 
suit Alagjhari Avhilo the District Jarlge had decreed 
the whole of it aird Plaint id's had in Iheir amended 
plaint claimed the whole. ’ , « 

The facts were that that village and othels were 
given by llaja Lilanund Singfi, the .\ppoIlanCs 
father, to his daughter Jogmaya Dai absolutely. * 
The Appelhiiit on coming of age disputed the’ 
right of his father to make such §;ift of ancestral 
property and brought a suit to contest it. That 
Suit was compromised in 1874, a pattah wa8*'g™ited. 
of the village in dispute ‘to 'Jogmaya Dai and she 
in same terms executed 'H'kalndiyat. 

i he terms of the pattah^ and kahuliydt *w’ere 
mutatu mutandix as follows 
I, Kumar Padmanund Singh, also wish that tlie 
Jiaid Srimati Jogmaya Dai, my, sister, and her 
children should he maintained and supported, and 
the said Dai also considering the right of me, 
Kumar Padmanund Singh, and with iV view to com- 
promise the suit, consented to^ rclin«]uis*h her right, 
^^hich she had acquired under ^he said d^jeds sought 
to he set aside, and a compromihc has been ellectfed 
between us through the iuterveiition. of Mr. Ceorge 
kelson Darlow, c.si., Commissioner of Zillah 
Bhagulpore, to the following effect, viz.^ the said 

ait allowance of 
ivs, UjOUO per uimum during her lifetime, and her 


<lescendants who maj^, under the Hindu law^, become 
her heirs, shall get one-half thereof in perpetuity, 
and in lieu of the same, whatever prolits the mouzahs 
which aie held by the' said Mussumniat Jogmaya 
Dai under the deeds sought to bo set aside may 
yield annually over and above Us. (1,000, being fix«d 
as the,;V/////m of those mouzahs, the said mouzahs 
shall be left in the possession of the said Jogmaya 
Dai, and on th§^ death of the said Dai one-half of 
the said mouzahs shall permanently remain in the 
po-ssesivoii of her descendants, who may be ^alive 
art that time and may Jje (her) heirs according to the 
i:)/nis(ras,%\ a juinnin equal to one-half of the said 
janima. The person holding j^ossession of the pro- 
perty shall never liave any right to alienate, /.e., 
* to cfTect any sale, gift or mortgage or permanent 
mohiuiri of the whole or a portion of tho said 
properties, 'therefore, we, the declarants, in eifcct' 
mg and enforcing the said ^ coinfu’orniso have, of our 
own iVeo-will and accord, granted this paiiak in 
respect to^llic said mou/ah Duhri Alagjhari, a per- 
manent jagir mehal in pergimnah Pow'akhali, Zillah 
I Pnrneah^ and the said mou/ah Uarapati Uahoa, 
otherwise calked Lalgunge, towzi No. 3r)iJ4, and 
sadder J»s. 820-3 2 pies within the jurisdic- 
iion of the lUiagnlpnre Colh'ctorate, from 1282 
Husli <>u the annual of Us. 1,234, by taking 

a kahuliyaf^ to Srimati Jogmaya Dai, daughter of 
me, Uaja Lilanund Singh Pahadoor, and sister of mo 
Kuinar Padnflinund Singh, on the conditions specified 
below, by cancelling the foimer settlement and 
deeds. It is required that the said lessee and her 
descendauts should permanently remain in. possession 
by carrying out the conditions given below, and that 
they shall never act contrary to thh.patfah. 

^ “ L Srimati Jogmaya Dai, -the lessee,' shall remain 
, m jiossessiomqf tlio aforesaid properties during her 
lifetime and jiay to ms, the declarants and our 
representatives,! its. 1,234, th§ annual,/a?/i. 7 ntt as per 
instalments given, helow^, by taking receipts for the 
same. On the death of the said lessee, her descend- 
^ ants wko may, according to the become ]ier 

heirs, shall permanently remain in possession * of 
one-halt of tho properties mentioned in the pattah 
and paV the anyual jumma of Us, 617, year after 
•year as per instalments given below, to us tho de- 
« clarants and our heirs and representatives, and take 
receipls for thb same. The remaining one-half of 
the properties mentioned in the pattah shall, from 
the time of the death of the said fefimati Jogmaya 
Dai, revert to the U!ij, and the descendants of the 
IcsWe shall not get possession of the same. 

“ 2. The lessee c^’ her descendants, who may come 
iiilu pussesfeion in the manner specified in jthe prece- 
ding paragraph, shall not have any power to transfer 
the property mentioned in the pattah by sale,, gift, 
mortgage dr permanent mokurari .or in any other 
way, and such alienation shall not be valid, and the 
transferree shall not have any right to hold posses- 
sion under such transfer, 
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3. The amount of Jumma which will have to he 
paid in tli’e manner sp(?ljified in paragraph 1, shall 
never be reduced of increased, and we, tl»e declarants, 
and our representatives’ shall never iutofero in the 
possession of the lessee and her heir.'^, who arc or 
will be entitled under the conditions of this jmtiah ; 
and with the (Exception of rjjceiving the fixed jumma 
we, the declarants’, or our rep|csentativc8 shall .have 
no further right at all. ^ 

“ 4 If there be no desceudant.s of the lessees, 
cl^ildrejid)orn of her womb or their childr<in, we, the 
declarants and our representatives, have and shall 
have power to resume and take posse*ssion of the 
remaining *oivC'lialf of the said mouzahs which have 
been permanently Bellied for maintenance, and the 
properties mentioned in the patfah shall revert ‘to. 
the Itaj. • lie it known that this mainttmance hoi 
been fixed only for the lessee and Ifer a1 aolad (de- 
scendants, i I , children born of her womb) and their 
descendants, and that the husband of the lessee or 
step son or step-daught.er of the lessee and other ' 
persons, who are not included in the category of the 
descendants of the lessee as stated above, shall 
not be entitled to the said niwiizah. But those 
persons are included* in the category of al -aolad 
(descendants) who are not even the descendants in 
the first degree, the descendants of children 
born of wmmb also are included in this categorv, and 
when there are' several descendants, such one oi; 
more of them wdiu may be the neifrest -in relation, 
according to the Shastras anyone among them 
whom the leasee on tlie person holding pusses, sion 
may declare to be the riglitfnl beir, shall be entitled 
to succeed, ihit the adopted sou or hirta/nitra is 
not and shall not be included in the category of 
descendants. , 

in June 1883 Jogniaya Uai cxcciit^icl a mortgagt^bf 
the village in suit to Defendant, Dharm Chand, 
for an^ advance of Jl^. 20,000 and gave him a lease for 
10 years so as to secure to him possession. ’•Tlfe 
lease .was benatni in the name of two of Dharm 
Chand s servants. • • • 

In 1877 the Jlespondent, a minor grandson, (daugh- 
ter’s son) Bholanath Jha was born. 

Jogmaya Dai^ died in April Jiajli Rilannnd 

Singh died in 1883. • 

In 181)0 the Appellant gave directions to iiis 
P^twari that he was to collect rents of J the monzah 
which on .the death of Jogmaya reverted to the Uaj 
of Baneli, that is, the Plairitbf’s Uaj. * 

In 1892 notices were sefvcd on the mortgagee 
intimating that Plaintiffs had com« to hear of the 
said mortgage and lease to Dharm Chalid, that they 
were invalid and informijig the mortgagee that* 
they had no right to hold the village under such * 
transfers by Jogmaya Dai. Not receiving satisfac- 
tion the present »iit was instituted. 

The Courts held that the lady had no power to 
execute those documents and the Plaintiffs were not 
bound by Chem, 


'i’he High Court on the Defendant Dharm Chand’s 
appeal referring to the said* notice issued to the 
Patwari said ; — 

“ It will be seen from this document that the 
present Plaintitrs then declared that they were 
entitled to only eight amms of the rent of tliO 
village, and that the remaining eight annas belonged 
to the descendants of the lady who were bound to 
hold under the conditions of the lease entered into 
at th% ‘ time when the family settlement took plaee,^ 
and to pay their rent into the Plaintills’ eutchery. 
The Plaintiffs in i\u\t pei m iua to the Patwari pointed 
out clearly that fn^n the month of ilysack of the 
cnrreiJt year^ that is, from the hogimiing of the 
year, tlie Patwari should only collect eight annas of 
the rent due to tlnmi^ and they <lirc(itod the Patwari 
toVyiit that to the (!U^chcr^^ They also pointed 
out *h(^\ the ri»nt Wiis to 1)0 (♦nterod in the receipts 
.given to all raiyats, so as to show ^that the other 
eight annas belonged to the lady’s desi'ondant.s. 1 his 
clearly shews that from Bysaek, 1297, the Plaintiffs 
treated the old lease given by them to the lady*as 
an existing lease under which they were entitled to 
have, only eight annas of the rents of thi‘ village, 
and the remainder eight annas remained in possession 
of her dc.scendants on payment of rent. 'Phe Plain- 
jMfs liave not contended that they have since then 
received any conveyance or lease of the rcribiining 
eigh^ annas from the descendant of the lady then 
entitled under the lease.” . 

And they conclude their judgim'nt, which is 
virtually based on that document, as fullowB : ^ 

“The .Indge in*tho (Vinrt below gave thp Plaintills 
posse.ssion of the whole v>llago with mesne profits. 

“ It w^as .‘irgneil at tin) P)ar for the A])pellant that 
sfh the Plaintitrs by their own conduct determined 
on* Wrying out the lease, and did carry it out so 
far as they could, Uliohuiath should receive eight 
annas of the rents; and the Plaintiffs not having 
based their claim on anything done since that year, 
the Judge ir; the Court below was wrong in “gitring 
them possession and umilat of the whole Dl annas 
of the village. It was also argued that as liholanath 
was admittedly *eniitled*to eiglit annas sh.irc of the 
rent, the Plaintiffs could only got possession of the 
remaining eight annas share. 

“On the^ other hand, the Hespondenfs replied by 
stating that the pattah and Mndiyul entered up in 
terms of the decree between the three relatives, 
could not, according to the Hindu law, pass the 
estate. 

“ The Respondents did not, nor could they, we 
think, deny that BJiolanaVn had not in terms of the 
agreemcjit, an eqijity against the Plaintiffs to carry 
out the arrangement. 

“ We are of opinion that liholanath, under the 
ter|ns of the family settlement and the decree passed 
thereon, had a right to specific performance of the 
agreement, •and to compel the Plaiiitilfs to give him 
a legal title, ^if they refused. But instead of refusing, 
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the PlaintiHs acqnit‘i5eed hi Bholauath’s right, treated 
him as owner and gave him possession, so far 
as they con hi, by the intimation they gave to the 
raiyats and servants in We think, therefore, 

that the IMaintitls cannot succeed in getting a decla- 
ration that Hholanath cannot now hold the property 
as the legal owner or that they can dispossess him 
from- his eight annas share. 

“ We, therefore, cannot agree with the Judge in 
,tho Court ' below in holding that the hlain'tKfs are 
entitled to possession and wnsifat of the whole six- 
teen annas of the properly ns against Bholanath 
and the persons connected with* the ’mortgage tran- 
saction. Wc think, liowevcr, that theyjiavc a right 
to a declaration that, as ngainst them, the mortgage 
made by the lady is not binding*; and in moditicatioh 
of the decree of tlie lower Court, wc direct, that 
the riaintifls he put *in potssession of eigli^. annas 
share of the property, with according to the. 

amount fixed by the lower Ciairt. . Kiicli party to 
])a^ his own costs in both Courts.” 

In this ajipeal Mr. Mnpie and Mr C. If. Arathoon 
for the Aj[ielhints contended that such decision was 
erroneous, that on the death of Jogmaya Dai 
there, was uo one capable of taking having regard 
to the terms of i\\e 2 ntttah and h'lhnUyat. The donee 
must bo a jierson in existence capable of takingi 
when the gift took cQect, that c^'inlition was not 
Juiniled ill this case. There was no vested inti'rcst 
conferred on anyone of Jogmeya’s deHceiidants until 
her death. Jogmaya Dai was only given a life in- 
terest, and there co’iild be no ratin(5ation ot w'hat was* 
void and not voidable, MaharanV Bmi Pershad v. 
Pudnath 7?o?/(2() I. A , p. 50). 

Mr.^ Cowell for the hospoiulcnts contended that 
upon a proper constructitm of those documents,^ so 
long as a lineal descendant of Jogmaya Dai was 
alive, the Appellants have no right to possession of 
one moiety of the village, she took an absolute estate 
of iuheritauce in that moiety defeasible only on the 
happenUig of events which did not occur. 

Ho read passages from the Tagore raf^e (1. A. Supp. 
Vol., p. hh), cited BLdmn J/hyi’-^case (o 1. A , p. 138) 
and Ji'fO Pahvant Singh v. Jiani JCishorc (25 1. A. 
at p. (id). ^ . 

J/)KD Hoiiiiousic to Mr. Cowell. - Is there any 
reason given by the High Court for disregarding the 
objection to Bholanath not taking because he was 
not alive in 187J. I can find none. 

Mi\ Cowdl. — No. Bholanath lias a legal title or 
nothing. * , ^ 

Mi\ Mayne replied. ^ t 

Siu llicHARD Couch delivered' their Lordships’ 
judgment and advised His Majesty- to reverse the 
decree of the High Court and restore that of the# 
District Judge ; the Appellants to have the costs in 
the High Court and of this appeal, j, ‘ 

Ameal allowed Mth mts^ 

C. W, A, 


CALCUTTA HIGH COURT, 

• 

[CIVIL REVISIONAL JURISDICTION.] 

Full Bench Reference. 

Iluun: No 2780 of 1900., 

Maclkan, C. J. 

Banhiuee, J. P^RKsn Nath Sinoha and anr., 

Ambkr Aiii, J. * * . Petitioners, 

IUmfini, J. V . 

IhtATT, J. * NOBpaOrAL CllATTOVADHYA and 

1901.' ors.. Opposite Party. 

31, ’July. 

Civil Procedure Code (Act XIV of 188d)^ sec. 
•ol))A — Bight of simple mortgagee to apply under 
^rc. olOA fQ have a sale 'set aside i u execution of a 
decree for rent— Mortgagee^ whether a person whose 
immoveable property may be said to have been sold. 

This case ^vag referred to a Full Bench by Maclean, 
C. J., aud Banerjee, J., on the 8th of March 1901, 
with the followiug'opinion : — 

“One of' the Questions arising in this rule is, 
whether a mortgagee of a tenure or holding sold in 
execution * of a decree for arrears of rent ‘duo in 
rcspf'ct of it, is entitled to make an application under 
sec. 310A of the Code of Civil Procedure as being a 
“person wlicfse immoveable property has been sold ” 
Within the meaning of that section. 

“ Upon that question there is, we think, a conflict 
between the cases ol Jlamedul Haq v. Matangini 
Dasi (2 C. W. N., short notes, p. 258), and Nitya- 
nanda Patrav. Ilira Lai Karmokar (5 C. W. N. 63). 
In our opinion it makes no difference whethe*r the 
iportgage is a simple mortgage or is one by condi- 
tioiial sale, the# i;eal point for consideration being, 
whether the mortgagee is a person whose immoveable 
property has been. sold, w'ithin the meaning of the 
stctkin. 

“There being this Gonllict of decisions, the question 
stated aboi'e must be referred for determination to 
a Full Bench ; and aatlie question arises in a rule 
the whole rule must be so referred.* 

' u 

(Kampini, " J., dissenting)— That a simple 
mortgagee of a tenure or holding sold for arrears of 
rent under the Ben>jil Tenancy Act can come in and 
apply under sec. 3 10 A of the Code of Civil Proce- 
dure xo have the sale set aside. 

Palm Dwarka Nath Chakvavarti for the Petitioners. 

liabu Nalini Eunj'in Chatterjee for the Opposite 
.Party, 

e H .P. C. • 
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Appeal fuom Appei.late Decree 
No. L>3(j OF 1891). 

Hill, J. IMethijuam Dass. Plaintiff, Appellant, 
Harington, J. I V. 

1901, j Jaggan Nath Dahs, Defendant, • 

* *26, July. J ^ •Respondent. 

Defa?mtion— 8uU for damages — Vrivilege — irojvfs 
sj)oken at a Police investigation held under the Crimi- 
nal Procedure Code. 

This was an appeal jy^eferred on the 24tlr uf 
January 1899, against tlie decree of Ra^ii Sarhossnr 
Mazumdar, Additional Subordinate Jud^se of Zillali 
Julpaiguri, daj-ed the 10th October 1898, reversing 
the decree of Babu Kanti Chunder Mukerjee. MunJ^if , 
of Julpaiguri, dated the lUh of Februaiy 1898. 

^riie question which arose in fliis appeal was * 
whether the Defendan]: whf», in answer to a question 
put to him by a police-ollicer completing an in- 
vestigation under the provisions of Act X of 
1882’ (Criminal Procedure Code), stated that the 
lilaintiff was concerned in the coiTiinisfsion of the 
crime then being investigated, ctfn be made liable 
in an action for damages for words so spoke]!. 

The lower Appellate Court held on the authority 
of Queen- Empress v. Cohinda Pillal (I. L. R 15 
Mad. 2 ’15), that no action would under such ciremn- 
stancos lie. Plaintiff preferred this second appeal. " 

y/tA/--That the Defendant could not bS made 
liable in an action ,for danifigos for word.s so spoken 
by him and that the suit was not maintainable. 

Pabu Sharat Chandra Roy Chowdhury for the 
Appellant. 

Moulvie Sirajnl ^ Islam Khan Bahadur for .the' 
Respondent. . # • • 

Appeal dismissed. 

S.. C. S. . • 

[CiViL APPELLATE JURISDICTI9N.] 


The Plaintiff, a minor, sjiied by his guardian and next 
friend to recover arrears of re*t for the years 1301 
to 1303 F. amount inir with interest to Rs. 7654 ans. 
The Defendants pleadi'd payu'ent of a great portion 
of the claim. The first Court found a farhati 
(acquirtance), purported to have been granteil by the 
late guardian of tiie Plaintiff for the rent of the year 
1301 filed by tbe Defendants, to bo genuine and dis- 
allowed the Plaintiff's claini for that year. Tlic first 
Conrt#also found other* receipts filed by the Defend- 
ants and allogeil by tliem to have been granted by* 
the I'lainliff for rent paid by them to be ^^enuiuc, 
but being of opinion that they could not be regarded 
as valid receipts, in consequence of the Plaintiff l>fing 
a minor, it *gave the Plaintiff a decree for the 
fvill amount of his qlaiin for the other years in suit. 
Roth parties a ppe.'iled to the lower Appellate Court. 
As fegiirds Pluvitiff’s *appMal,‘ tlie lower Appellate 
Court agreeing with the liist (^mrt dismissed it. 
Ill the appeal by the Defendants the lower Appel- 
» late Court found that tbe Defendants bad succeeded 
in proving two reeci[)ts as Ixung granted by tlio 
Plaintiff and that Uie Plaintiff was in tbo habit of 
collecting bis own rents, 'fliis fact was fiirtbor sup- 
ported by the petition which tlie Plain I ill bad 
filed before the District Jndg(i in yvlfuih describing 
himself as over 18 be complained (»f bis guardian, 
Alleging that be^took no interest in bis all'iirs in- 
cludipg tbe collecLions of rent, and asked that be 
might be allowed to assume flic management »)f bis 
own affairs. The lowiT Appellate in modifying tlio 
decree of tbe first (kyirt observed as follows 

“It is bigldy i]nproba))h', if the M.iiritiinloes not 
know bow to write, that rj^ceipts purporting to hiivo 
been signed by him would have l)een forged, 1 
Uivo no doubt tliat the l’];iint)ff Respondent grant- 
e<l. I»he two ‘receipts mentioned above. 1 do not 
agfee with the AJtuisif in his opinion that effect 
sliould not be given to the payments acknowleged 
in these receipts. The plea of miuoiity may be 
used to protect a minor but not to injure third 
parties. 


Appeal prom Appellate Decree 
Na 1328 OF 1S99. 


Rampini, j. 

CUPTA, J. 

. 1901. 
26, July. 


Ram Ratta!? Per.sijad, ^ 

Plaintiff, Appellant,' . ^ 

• 

Shbo Nandan Singh and others. 
Defendants, Respondents. » 


Estoppel — Infant representing to he of age — 
payment to -Right of minor to recover a sum already 
paid, • • 

This was an appeal preferred on the 7th of July • 
1899, against the deorea of F, H. Harding, Esq., 
Judge of Shahabad, dated the 10th April 1899, modi- 
fiyiug the decree of Babu Janeudra Chunder Banerjee, 
Muittif d Amkt Second Co'urt, dated tbe 16 th of 
July 16»8. 


“ In this case wc have a illipor, whose guardian 
resides in Caya and, according to his own showing, as 
1 have btated above, takes but little interest in Jiis 
aft airs, -all owed tt) go about collecting rent and to 
grant receipts for tbe same. Looking to the cir- 
cumstances of tbe case, and more pari icul u ly the 
fact that the minor is sufficiently advanced in years 
to know wdiat be is about, I consider that it would 
be most inequitable to make the D('fendants pay 
these sun]p tJver again. 

**Tbe Munsif ba» rightly excluded Kx. Bb in conse- 
quence of it not b^iiig stamped a«d I'-xii. Be and C 
are only ehittas and not reiadpts. * • 

“Tbe sums of Ra. 125 ^uid 99 mentioned above 
will* bo deduct.#d from the Plaintiff’s claim, and the 
Plaintiff will«get a decree for the balance due for the 
years 1302 and 1303 F. only.’' 
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Pliiinliir pruforred Huh segond appcid. 

//('/{/- -Tluit tlic PkintiH’ who is a minor, .sninjjj* 
through his guardian was not entitled to recover 
again from the Defendants the ‘money paid by the 
Defendants to the minor himself and that there 
was an estoppel by his conduct to prevent the minor, 
even through his guardian, to recover the sums which 
clearly were paid to him by the Defendants. 

Their liOKDsiiirs in delivering judgment remarked 
as follows : — ■ * o 

The guardian chose to neglect his dut}^ and the 
minor wjent about collecting rent and representing 
himself to the Court to be over eighteen years of 
age and competent to manage his own aflairH. This 
amounted to a virtual represent atioil on his part 
that he was of fidl age and entitled to collect rent ; 
and it would he very ino(|nitahle in these circum- 
stances to allow tlio Plaintit^, to re/*over the ahovo 
sums again. 

Monlm MahovmJ Khan llahwJur for the 

Appellant. 

Bahu Salif/ram Slnf/Ii for the llespondents. 

Appeal 

s. c s. 


[CIVIL APPELLATE JURISDICTION ! 

AlM'EATi FIU)M OhORR 

•Nos. 207 ANuliOl TO 205 of 1900. 


M A 01 , BAN, 0. J. 
Pankr.)ee, j. 
1901. 

.31, July. 


Kedah NaTh Chatteiuee, 

J udgmont-debtor, Appellant, 

V, 

AuDUA ChANDH^ ]\0V ClIOWDlIUJiY, 
Decice holder. Respondent. 


Bengal Tenancy Act, Sch. JIl, Art. (i '—-LimitatiQU 
— K.cecution of decree for arrears of vent hi/ g co- 
sharer landlord — limit ation Act (AT of 
AV/i. II Art. rid. 

This was an appeal preferred on the D>th of July 
1900, against an order * of K. K. Pargiter, Ksq, 
District Judge of Zillah 24-Pergnnriahs, dated the 
ir)th May 1900, .affirming an order of Babu Amrita 
Lai Mnkcrjee, Miirtsif, 3rd “Covirt at Alipnr, dated 
thf 11th February 1900. 

Tlie principal question which arojse for decision in 
these appeals was as follows : — 

Whether ’an application for the execution of a 
decree obtained by one of two or more joint land- 
lords for his share of the rent, is governed by the 
special rule of limitation laid down in Art. G of 
Sch. Ill of the Bengal Tenancy Act . or by the 
general law of limitation, namely, Art. 179 of the 
second schedule of Act XV of’lKft. 

For the Appellailt it was mainly contended that a » 
8 uit*by one of several joint landlords for his share 
of the rent, being a suit^ between landlord and 
tenant, is a suit under the Bengali Tenancy ‘Act, 
and a decree made in such a suit is a decree under 
that Act, although certain provisions of the Act^ 


munch, those rclaling to the sale of tenures and 
holding in execution of rent decrees, may not apply 
to such a decree. It was contended that if the 
special law of limitation did not apply anomalous 
results would follow, such as this, tlmt whereas a 
rent decree for a sum not exceeding 500 rupees 
obtained by all the landlords jointly must be com- 
pletely executed within iliree years, a to-sharer laud-’ 
lord obtaining such a decree could keep it alive for 
12 years. Secs. It3'and 144 o/ rhe Bengal Tenancy 
Act wore relied upon. The following cases were 
cikvl : — 

Prem Chand \. AfuJthoda (1. L. R. 14 Cal. 201), 
Ndrain Mahton v. Alanojt Patifjf (\. L. R. 17 Cal. 
4(S9), and Parameshara v. Kali Afohan (4 C. W. N. 

. 801 : s. c. I. L. R. 28 Cal. 127). 

On the other hand om behalf of the Respondent 
it was contended that the only rent decrees winch 
could ho tres/ed as decrees under the Bengal Ten- 
ancy Act wcie decrees obtained by the entire l>0(ly of 
landlords; that , a decree obtained by one of several 
joint landlords for liis shave* in the rout wa's one 
obtained independently of that Act; and' that th^e 
anomaly point cd< out by the other side might ho 
explaineil by the fact that a co-sharer landlord cannot 
obtain satisfaction of his rent decree by the* sale of 
the tenure or holding in arroar, and tlie Legislature 
might in consideration of that fact have thought 
it fit to allow him a longer time fou realising .the 
amount of his'* decree. See. 188 of' tlw) Bengal' 
Tenancy Act was also relied upon. 

'I'he following oases were cited : — 

Bnd Madhuh v. Jadn .JaiJ (1. L. B. 17 Cal. 390), 
Du^ga Chnran v. Kali Prasanna (3 C. W. N. 580 ; 
s ('. 1. L R. 2() Cal. 727), and Sadagor v. Kristo 
minder (3 C. AV. N. 742 : s. c. H L. It'. 2G Cal. 937). 

Jleld That cap application for the execution of a 
decree obtained by one of two or more joint land- 
lords for his share of the rent, is not governed by 
the special rule of limitation laid down in Art. G of 
Sch. Ill of the Bengal Tenancy Act, but by the 
general law of limitation, namely, Art. 179 of Sch. 
II of Act XV of 1877. 

Preni Chand v. Mnhhoda (1. L. R. 14 Cal. 201), 
Jugohundhu v. Jadw (Hmh (1. L. R. 15 Cal. 47), Beni 
Afadlmh v. Jadn Lai (I. L. 11. 17 Cal. 390), Dnrga 
Crnvn Y. Kali Prasanna (2) C. W. N. 58G : s. c. 
I. L. r! 26 Cal. **727), and Paranmhara v. Kali 
Alohan (4 C. W. N. 801 : s. c. J. L. R. 28 .Cal. 127) 
Tcferted to. 

Bafius^ Saroda Churn Milter and Sharosi Churn 
Miiter for the Appellant in No. 2G7. 

‘ Balms Nilinadhuh Bose and Benode Behary Ahkerji 
for the Respondent. 

Bxihu Sharosi Churn Mitter for the Appellant in 
Nos 291 to 295. 

Bahu Benode Behari Mukerjee for Respondent. 

Appeal dismmedi 

S. C. S. 
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REPORTS (See Index.) 

4 


The constitution of the Division Courts, taking 
jffect on and from Mo'nday, the 19th August 1901, 
nd until further orders, is as follows 
'•.Presidency Group.— The ITon’ble the Chief Justjee 
(id Mr. Justice Banerjee. 

Rajshahyk Group.— Mr. Justice Hill and Mr. 
mstice Taylor. 

Patna and Burdwan Groups.— Mr. Justice Hampini 
LI id Mr. Justice Gupta. 

Criminal Business. —Mr. Justice (diose and Mr. 
iustice Haringtou. * . , • 

Privy Council Department,— The Hou’hle the 
'hief Justice and Mr. Justice Banerjeoi 

Mr. Justice Ameer Ali and Mr, Justice Sale will 
lit singly op tjie Original Side. , 


We very much regret that an error in RifsrECT 
)f the name of the successful Appellant t(f flis 
vlajesty in Council in ‘the Military Account Extortion 
5ase crept into the last issue of our journal from the 
Jolumna of a contemporary to whom w8 are indebted 
or the telegjjjiphic message. In all our previous 
ssues the Appellant is correctly described as N. A.* 
hibramania Iyer (see notes 5 C. W. N. 269 and 
C. W. -N., pp. 209, 212). 


It will appear from a letter which we publish in 
kpother column that Sir V. Bbashyam Iyengar took 
lis seat on the Bench at the Madras High Court on 
he very day that a* telegraphic message was received 
)y the Madras Government from the Secretary of 
!>tate of India annmuicing that the letters patent of 
lis oflBce had been issued. Befqj:# that Sir Bhashyam 


could not purely take his seat on the Bench or give up 
his practice on the strength of newspaper announce’ 
ments. We understand also that Lord Davey prac- 
tised at the Bar for a short time after his appointment 
as a liOrd Justice. 


* ,Wb have been ASIvED IW' a correspondent to ('ITE 
the auHiority on which we made the statement that 
judges ifi’ /ormer tinu's u^ed bometimes to revert 
to the Bar. A note on this point will be found 
in ImIz .lames Stephen’s History of Criminal Law, 
Vok 1, p. 452. He goes so far as to say that he 
knows of no legal reasons why a judge should not 
revert to the Bar if he liked. There can be no 
legal objections to such a course but still it may be 
questioned how far it would be consistent with the 
dignity of the Bench or the prestige of a judge 

* that be should after a long judicial career came 
back* to the^Bar in ej^pectation of professional gains. 
But wbeq a judge is improperly dismissed or resigns 
oif account of any difference with the Government 

* or his colleagues, there can be no objection to his 
joining the Bar. Nor can there be any objection 
to a member of the JW reverling to the ranks of 
the profession after officiating on tlie Bench for a 
short time. At the Calcutta Bar, Sir Charles Paul 
and ^Ir. Kennedy both reverted to the Bar although 

* at* the close of their temjKirary terms of office they 
*were offered permanent judgeships. 


* It will be an irreparable loss to the Judk ial 
Ckjmmittce and to us, who are deejily interested in 
•the efficiency of the final Court of Appeal from 
India, if it be true that Jjor^l llobhouse intends to 
retire from next term. His Lordship’s judgments 
may be taken as I he very model of what Appeal 
• Court judgments should be. They review both 
rfacts and law on broad lines and the conclusions 
to which they arrive commend themselves both to 
the legal and the lay mind. In pointing out the 
error of lower Courts, ids Lordship never forgets 
the dignity, of the Board or of his position there and 
takes care not to make use of any expression likely 
to. compromise the judges Ij^luw before the public. 


We hope that the gap occasioned by the rktire- 
meut of ‘nord llobhouse will not be filled by Sir John 
Edge. Sir John is sajd to be a jm'sona grata iftth the 
India Office and judging from the manner in which' the 
councillors of our Secretary of State have beeh playing 
with judicial appCintipents in India nothing would 
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seem to be ii^possible for them. But they would be 
surpassing themselves if, as rumour has it, tfliey should 
really entvtain the idea of ‘putting Sir John Edge 
in the Judicial Committee. We have seldom come 
across a member of the legal profession who relies 
on any of Sir John Edge’s decisions. The very 
mention of a judgment coming from such a source 
raises almost a legal presumption in India that it 
is erroneous, unless the contrary is shown. There 
has never been a Chief Justice in India whose 
decisions have been so often upset by the Judicial 
Committee and treated with such scantf courtesy. 
For handy reference we may refer to Maihura Das v. 
Raja Narindra (I C. W. N. 52 : h. c. L. R. 23 1. A. 
138) and in particular to the observation of their 
Lordships of the Privy Council made therein. One 
peculiarity of the errors by the Ex-chief Justice 
was that they used to centravone often the-nroist 
elementary propositions of law. It was not. oilly the 
Judicial Committee tluit had ^.o nullify ‘the* evil 
effects of his decisions but the Indian Legislature .had 
also sometimes to step in and rectify its absurd 
results by express legislation. In view of such fets 
we cannot but treat the rumour, that has found 
currency in this country owing no doubt to Sir Johu 
Edge being appointed to represent India in the 
Colonial Commission for the Imperial Court of 
Appeal, that he may be chosen to represent India in 
the Final Court of Appeal as utterly absurd. • ^ 

Wb feel as if the vacation had commenced. 
Two of the judges on the Appellate Side have gone 
home on privilege leave. Mr. Justice Stanley also 
left Calcutta last Thursday to take his seat a.s the 
Chief Justice of the Allahabad High Court. During 
the better part of last week only one judge sat on the 
Original Side. During the present although there 
may be two Courts sitting on the Original Side 
yet none but urgent and short matters are likely^ 
to be taken up before the long vacatiod. The 
business on the Appellate Side in the absence of two 
judges on leave and one engaged in the Court of 
Sessions is hardly likely to be more brisk. 

The case of Kazi Zeanuddin^ repoetkd in this 
issue at p. 772, is of grefat moment to the land- 
holders. It decides in fact that an absentee land- 
holder maybe fined under sec. 154 of the Penal ^ 
Code for any riot committed by his agent even^ 
in the absence of any proof, evidence or presumption 
that it was done to his knowledge. The decision 
seems to be based on a misconcejition of the scope 
of sec. 154. The object of the section is to secure 
infornfiatioii of a riot at the earlC/?6t mOment with 
a view to prevenf or suppress it. See.* 154 attaches 
a liability to fine of an flbsentee landlord for f.iiy 
default of his local agent in^t^his respect. But when 
the local agent is himself charged with having 
caused a riot and absconded and it is ifot alleged 
that bffc master living at a distance of two days’ 
jouytiey by foot had any knowledge of it, we may 
doubt whether sec, 154 can have any application. 


The view taken by Mr. Justice Ameer Alij that 
when the agent* is himself Accused of a crimp his 
principal cannot be made liable but for its abet- 
ment, commends itself to us. It is a fundamental 
principle of criminal law 'that no agent can be 
presumed to have authdrity of his principle for the 
commission of an offence and that for the former’s 
criminal acts the latter cannot be made liable except 
on a charge of abetment. The hardship in this, case 
seems to ns to be all the greater as it appears 
from the facts of the case that the object of the agent 
in creating this riot W’as to punish a tenant whp 
bad complained to his landlord against the agent 
and that the bitter bad some other personal grievance 
against the tenant to retaliate, lioth in point of 
fact as also of law, sec. 154 seems to us to have no 
hearing on cases of this kind. 

. Olorvcsyonbcnct. ' 

[To tuA Kmrou of thk Wkeki./ Notes.”] 

SiH.—IVill* yoti pmait me to point out that the letter ol 

Lawyer” publiHhed hy you in^our issue of the 29th ultinn 
proceeds on an entin^ niisconeeplion of the facts in regard 
to the appointment of Sir V. Uhashyam Iyengar as a judgi 
of tlie High Court. “ Lawyer” assumes that Sir V. Bhashyan 
Iyengar had been appointed a judge of the High Court am 
tiiat be could have taken his seat on the Bench on the 
reopening of the (Jourt, but that he deferred doing so ii 
order fulfil certain professional engagements at the Bar 
But the’ real facts are otherwise. *ib is true that in th< 
newspapers it was announced tliat Sir V. Bhashyam lyeng ^ 
has been apppinterl a judge, and it was also exj^cted that h| 
would be appointed, but “Lawyer” ought to know thai 
a newspaper announcement possesses no legal value whateva 
and that in the case of judges of .the High l.’ourt the appoiim 
nient Inw to bo made by Letters Tateut and that it does iw 
take effect until the issue of the Letters Patent is duly uotifiei 
in this country. In the case of the preceding appointmen’ti 
to the Ma<lraH High Court, so far as my memory goes, thii 
provision of law appears to have been altogether overlooked 
and T do not reineraber that in the case of any previoui 
appointment’ tO tlio Hfgh C<iurt the issue of the Leiten 
Patent was duly notified. In the case of Sir V. Bhashyan 
Iyengar, however, it was only by a Gazette Extraorilinan 
issued ou the lat instant that the Local Governnient uotifie( 
that intimation was received from the Secretary of Stab 
that Letters Patent had been issued. I^i the ordinary courH( 
of things it would have^' taken some weeks at .least for tli( 
Letters Patent to arrive in this country and thereafter to b< 
notified here ; but to expedite matters the -Local Oovernmen 
appeam to have, ,at the instance of Sir Bhashyam lyenga 
himself, obtained telegraphic intimation of the issue of tin 
Letters Patent from the Secretary of State ^nd acted upoi 
such intimation. 

Under these Circumstances it must be clear that it wa 
not, until the Ist instant, that Sir V. Bhashyam Iyengar wa 
[n a position assume charge of his offift and he did 8( 
on that very day. The query as to the propriety of hii 
practising at the Bar after the appointment, meaning thereE 
me announceirent in the newspapers, was therefore altu 
gether uncalled for. So long as a judge elect cannot legallj 
assume charge of his office, it is difficult to comprehend wbj 
be should not continue to fulfil his professiontal engagement 
at the Bar. The fact that Sir V. Bhashyam lyei^gar di< 
not actually appear in any case in Court was due to th' 
circumstance that no imporant case of his was posted iff th< 
cause-list after the reopening o| the Court. ■ 

m V. } “ 




, (English* . 

HOUSE OF LOROS. — The Taff Vale Railway 
Company v. Amalgamated Society of Railway 
Servants and others. Before the Loud Chancellor, 
Lords Macnagbtbn, Sband, Brampton and Lindley. 
22ud July 1901. . 

TrMes union-^Ri^Us and liabilities. 

The facts of this case are stated at pp. Iviii and . 
lix of Vol. 5, C. W. N. 

Th^ir Lofdships to day delivered their judgment 
unanimously agreeing to allftw the appeal, reverse 
the decision of the Court of Appeal and restore that 
of Mr. Justice Farwell. In delivering judgment 
the Lord Chancellor said he found no satisfactory^ 
answer given by th? Court of Appeal to the judg-* 
ment of Mr. 'Justice Farwell 'with which his Lord- 
ship entirely concurred. “If the legislature has 
created a thing which can .own property, 'which can 
employ servants, which can inflict injur;/, it must 
be taken I think to have jmpliedly given the power 
to make it sueablo in a Court of law for injuries 
purposely done by its authority and procurement.” 

Mr. Williams^ Q. G.^ and Mr. Gregory for the 
Plaintiffs. • • 

Mr. Napier and Mr, Evans for the Defendants. 

Appeal allowed with costs. 

C. W. A. 

\ * * 

I HOUSE OF LORDS. —Tiib Great Western Kail 
pvAY Company v. London and County Banking Co- 
'Before the Lord Chancellor, Lords Shand, Davey, 
Brampton and Lindley, 22nd July 1901. 

Bill of Exchange Act, 1882, secs. 81 and 82-^- 
Gheques crossed ** noj negotiable.” 

For the facts, of this case, see 5*C. W. N., * 
p. ccxix. * 


Huggins was not a customer of the Baul^ and the 
transaction was not a banking transaction within the 
ineijning of *tho sec. 82, and it was not correct to 
say that the Banker is here sought to be made 
liable by reason of his having received payment for 
a customer. The Bank Obtained payment of the 
cheque for themselves and not for Huggins, 

Mr. Greene, K. G., Mr. Asquith, K. G., and Mr, 
P. Goffs for the Appellants. 

Mr. Lfiwrence, K. G., and Mr. Lushington for the 
Respondents. 

Appeal allowed with all costs. 

■C. W. A. 

. . 4lotcj0, of €asf0. 

« (The luiportant ones to bo fully reported hereafter.) 

T»R1VY COUNCIL. 

[Appeal from the Madras High Court.] 

L6rd IIobhouhk. \ 

Lord Davey. 1 Rungayya Goundan & Co., 

•Lord Robertson. Plaintiff's, Appellants, 

Sir 11. Couch. v. 

1901. N A N j appa Rao and others, 

Heard, 18, June. Defendants, Respondents. 

Jm^ftient, 18, July. 

Gontract—Specifiif performtince---Jie& judicata— 
Secs. lo*4^, Givil Procedure Code. 

This was an appeal against a decree of the Madras 
High Court which reversed the decree of the Sub- 
Judge of Ootacamund. 

The undisputed fads arc 

Before 23r(l March 1891 the Respondents (who are 
brothers and members of a joint Hindu family 
Subject Xo the Mi taksliara law of which family the 
first feefendaut is the manager) were the owners 
of a colfee estate in the Nilgiri Hills known as 


This was the appeal -of the Rail why Co. against 
the decision of the Court of Appeal made in favour 
of the Bank.* 

The Lord ChANCBLLOR in delivering judgment, 
moving their Lordships^to allow tlie a])peal,, rested 
his decision on the true construction of the* above 
statute, although his- Lordship said frhat there was 
another and quite a distinct ground for deciding* 
against the Bank. Plvery one, his .Lordship •said, ' 


Tlie 'fudor Valley Estate ” which they had mort- 
gaged to Sir K. Gore Langton by two mortgages for 
the sum.s of Rs. 25,000 and 10,000 respectively. . 

On the 23rd of March 1891 the Appellants and 
the Respondents entered#inU) an agreement for the 
sale of the said estate by the Respondents to the 
Appellants for the sum of Rs. 77,500 upon the 
terms following 

Us. 


should know that people who take a cheque marked 
“ not negotiable ” and treat it as a negotiable seep* 
rity, do so taking the risk of the person, for whom 
they negotiate it, having no title to it, and* in tlwa 
case it cannot be pretended th^t Huggins had any 
title to it. Their Lordships inter alia held that the 
argument that although the Bank had a defective 
title to the cheque, they have a good title to the 
money, paid to them as holders of it, was opposed 
to the meaning of the alyve-mentioned sections of 
the Act and would destroy the utility of sec. 81. 
The language of the statute would be defeated by. 
deciding that a fraudulent holder of nbe cheque* 
could give a title either to the cheque or^the money, 


The agreement recited that the 
Appellants had already paid to 
the Respondents in advance the 
sum of ... ... ^ ^ . 

That tho Respondents guaranteed 

• a crop for the* then current 

• scasoft of 30 teSw of cofiPee, and 
agreed that the Appellants 
should retain in their hands as 
a guarantee for such crop the 

sum of « * •• ...10,000 0 0 

That the Appellants should pay 
• the said mortgagee ... 25,000 0 0 
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Jls. 

Making a tetal in all of the sum 
of ... ... ...4'j;500 0 0 

And should pay the remaining 
balance of ... ...35,000 0 0 

Making up the full consideration 
of ... ... ...77,500 0 0 

between the Ist of April 1891 and flie Slst of 

July 1891. 

There were further conditions fixing penalties on 
either side in case of default and providing that 
the expenditure upon the ^estate should be provided 
by the Appellants, but that possession of the said 
estate should in order to protect tl*e said two mort- 
gages continue until the 31at July 1891 witlr tike 
Hespondents whose manager was, however, •to l>^ 
subject to the direcbionc and oontrol of <116 Af)pel- 
lants and to carry out their orders. * . 

The Appellants accordingly entered upon what 
was practically the full possession of the said estate 
and by their own servants cultivated and managed 
the same, provided and made all necessary cxpendi-* 
ture and gathered the said guaranteed crop. 

Some delay in completing the said transaction 
arose by reason of difficulties in obtaining the title- 
deeds of the said property which were with the* ,said 
mortgagee. Eventually, Iiowever, towards the latter 
part of August 1891 the said mortgages wv?re paid 
off and other payments were made bringing the 
total payments made by the Appellants to the 
liespondents or as they directed to Hs. 44,420 and 
leaving a balance of Rs. 3.3*080 payable by the 
Appellants to the Ileappondents in respect of the 
price of the said estate. 

On the 22nd or 23rd of August the Appertantr 
having had the necessary conveyance prepareij sub- 
mitted the same to the first Respondent who is found 
to have been as aforesaid the managing member of 
the Respondents’ family and the same was by him" 
signed on behalf of himself and the other Respond- 
ents in token of Kis approval. 

The said conveyance was then after engrossment 
forwarded to the Respoiidents for execution and was 
retained by them but they did not execute the 
same. 

On the 5th September 1891 the fir-st llespondeiit 
wrote to the Appellants as follows “ Within five days 
from this date you should according to agreement 
complete the document, attend the Registrar’s Ofiice 
with money, get the registration effected and take 
over possession of the estate. If yoil'fail I hereby 
positively make known to ypu that we will maka‘ 
(you) liable to the penalty as per stipulations meh- 
tioned in the agreement.” ^ 

Further correspondence passed between the re- 
spective parties and the Respondents while still 
retaining possession of the conveyance which had 
been presented to them for executfon wrote on the 
11th of September 1891 a letter to the Appellants 
as follows ^ II 


“ Dear Sirs, 

• AJe Tudor Valley Estate. 

As yon have not completed this business within 
the further time given you in my letter of the 5th 
instant, I have decided to act in accordance with the 
agreement between us dated the 23rd March last. 
I am giving instructions to my Superintendent for 
the carrying on of the estate work and wJite to 
request you or your people not to interfere with the 
property.” * 

On the same date the Appellants wrote to the 
Respoifdents maintaining that tlie conveyance which 
they had forwarded 'for execution and which the 
Respondents had retained correctly carried out the 
terms of the said agreement and asking that the 
, same should be returned to them and proposing that 
the same should he compared with the draft con- 
veyance which had as aforesaid been approved by 
the Respondents in the presence of “ four respectable 
parties tVvd on each* side ” and recpiiring the Respond- 
ents to carr^ out the terms of the said agreement. 

On the said lltli of September the first Respond- 
ent proceeded to the said estate and reaching the 
.same at 4iight ejected the Appellants^ servants who 
reported sneh* proceedings to the Appellants who 
took proceedings before the Magistrate against the 
first Respondent. 

Pending such criminal proceedings the following 
litigation upon which this appeal turns took place 
between the parties. 

T,he Respondents filed on the 2 Ist September 1891 
Suit No. 55 of 1891 against the Appellants. 

In the plaint iir such suit the present Respondents 
after reciting the said agreement of the 23rd March 
1891 and their contention that the present Appellants 
had failed to carry out the terms of the said agree- 
ment stated that on the lltluof September 1891 
they had \trittcu the letter of that date herein- 
before set out,* that on the 15th of the said month 
of September 'these Appellants had instituted a 
criminal charge for trespass and rioting against the 
first Respondent cand had on the^ 16th September 
re-euteted upon the" said estate and ej.ected the 
Respondents therefrom and ’had then and there 
* taken possession of the said estate which possession 
they had ever s,ufce retained well knowing that they 
vhad “ no rjght or excuse for so doing ” and the 
f Respondents pr^ed that the Court would he pleased 
“ to put them into possession ” of the said estate 
and grant them such further and other *relief as the 
circumstances of the case might justify. 

J'he RtCspondents immediately upon the fifing Of 
the said pluiht applied for an interim injunction 
which was granted e./; parte but was afterwards 
disBoIoved. 

The Appellants filed in due couree their written 
statement in the said case No. 55 of 1891 in which 
after setting out the facts of the case down to the 
ouster of these Appellants" by the Respondents on 
the 1 1 th of September as aforesaid they proceeded 
as follows ; words within brackets being written 
in pencil in the original. 
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“11. DefendanU are willing to abide by the terms 
of the said agreement which provide that Plaintiffs’ 
Superintendent or wTifer shall continue on the said 
estate as well as in other respects and submit that 
as the said agreement between the parties amply 
provides for matters of possession and inspection 
of crop there is no necessity whatever for any in- 
* tervention by the Court on those matters and 
(further urges that) the Court cannot in this suit 
set aside or supersede any sudh provisions between 
the parities. 

• “ li?. The letter, dated the 11th day of* September 
1891, from first Plaintiff to Defendants received by 
Defendants on the 12th September 1891 shows that 
Plaintiffs were not on the 1 Ith of September working 
the estate but that Defendants were working and 
were in possession of th^ estate (and that the Plain- 
tiffs intended to interrupt the stntitx^qiio which thc}^ 
subsequently did). * 

“ 13. (The Defendants do not alfege that they 
were) in complete possession as they were not clothed « 
with the title nor had they received the conveyance 
agreed to bo given by the Plaintiffs nor had the 
former writer withdrawn from tjie estate (or tlic 
question of the crop been settled). 

“ 14. Defendants have sustained expense and in- 
jury by reason of Plaintiffs’ wrongful application 
for (and obtaining an) injunction (as their enjoyment 
and working of the estate and disposal of the crop 
has been interfered with whilst .^heir credit and 
reputation has to some extent been damr^ed and 
the time of themselves and thSir servants has been 
taken up at a critical juncture in attending Court 
proceedings) and Diifendants pray that the Court 
will award them lls. 1,000 as compensation on 
acco\int thereof.” 

The Appellants fiirther on the 23rd of Septembef 
1891 filed their ^)laint in "the Coift’fof the Subofdi- 
«ate Judge of the Nilgiris in original Suit 73 of 
1891 ‘against the 4le8pondentb seeking damages fqr 
the said trespass and ouster and asking for restora- 
tion to pbasesi^ion and for aq injunction. , 

On .the Hith December *1891 the Respondents 
filed their written statement in the said suit denying 
the Appellants’ right to any daniages aud,8etting up 
their own rights.* • 

On the 7th March 1892 the Appcllauts filJd a 
further written statement in the ^id case. • 

• Dpon such pleadings the following issues were 
settled for trial in the respective cases. In, Suit 
No. 55 of 1891 the issues were 

1. What possession of the plaint land are either 

of the parties in this suit entitled to by reason of 
the terms of the agreement of March 23rd 1891 ? ' , 

2. Have the terms of the agreement of March Slst ^ 
1891 as to the right of possession which it conferred 
on either party hereto been subsequently varied in 
any way, if sa how ? 

3. Whether Defendants have unlawfully disposses- 
sed Plaintiffs of the plaint property. 

4. Whether Plaintiffs are entitled to possession 
of the plaint property. 


5. Whether Defendants are entitled to the whole 
or any portion of the compensation they claim. 

In Suit No. 73 of 1891 in which the Appellants 
w'ere Plaintiffs the issues settled were — 

1. Whether plaiutiflfs can obtain compensation 
in this case, if so to what extent f « 

2. Whether the Plaintiffs were in possession of 
plaint premises at the time of filing their suit and if 
so how and to what extent their prayer for posses- 
sion m this suit can be granted ? 

3. Whether for any reason Plaintiffs are entitled 
to the injunction they ask. 

By agreement boj/h the said suits were tried upon 
the same evidence. 

<)u the ICAh day of August 1893 the Subordinate 
.Judge who tried l)jpth the 'said cases delivered a 
separate judgment in each. 

In* Suit 55 yf 189), he held upon the first issue 
^ that the Plafitift’s, the present Respondents, were 
entitled .to have possession of the said estate until 
the sale agreed upon in the .igroement of 23rd 
March 1891 should be carried out and effected ; upon 
the second issue, that the terms of the said agree- 
ment so far as they related to the right of posses- 
sion of the said estate had not been Subsequently 
varied ; upon the third issue, that these Appellants 
h|id unlawfully dispossessed the Respondents ; upon the 
^fourth issue, thalj the Respondents were entitled to 
possession j and upon the fifth issue he hold that these 
Appellants were entitled to the costs of resisting 
the Respondents’ application for an injunction which 
they had made in the said suit. 

By his 'judgment in the Suit No. 73 of 1891 in 
which these Appellants w^re the Plaintiff’s he held 
upon the issues as follows : — 

4 On ^ho first issue, that the Plaintiff’s, these Appel- 
lants, were not entitled to any compensation ; on the 
se^oiiil issue, that as these Appellants were in fact 
in i^ossession and also because they were fiot entitled 
. to possession they were not entitled to a decree for 
possession ; and on the third issue, that these Appel- 
lants were entitled to a temporary injunction re- 
straining the Respondents from interfering with their 
management of the aaid* estate. 

The decrees of the Subordinate Judge giving 
effect to his said judgments are dated the said 10th 
day of August 1892. * 

Against such decree the Appellants appealed to 
the Court of the District Judge, the appeal in Suit 
No. 55 of 1891 being numbered as Appeal Suit 
837 and the Appeal in No. 73 of 1891 teing num- 
bered as Aj-^eal Suit No. 838 both of 1892. 

One judgment was delivered by the District Judge 
in both the said Uppeals on the llth of October 
, 1893. • •• 

He agreed with the findings of fact arrived at by 
the first Court and upheld the decrees of the lower 
Cotfrt in both^ suits save that he altered the 
teims of the injunction issued in Suit No. 73 
of 1891. He held that the said injunction went 
beyond the terms of the Agreement of the 2;^d of 
March 1891 and he accordingly altered it so, as in his 
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opinion, would carry into eftect the terms of , the said 
Agreement making it an injunction restrainiiig the 
vendors, the present Respondents, from working the 
said estate otherwise than as the 'vendees might 
appoint unless and until tlie said Agreement of the 
23rd March 1891 sJiould be rescinded or superseded 
by agreement of the parties or should be declared or 
should become invalid by due course of law. 

The decrees in the said appeals are dated the said 
11th day of Ootober 1893. t 

Against such decrees an appeal, it would appear, 
had been preferred by these Appellants to the High 
Court of Madras but nothing seems to have been 
done in the same. 

The Present Suit. 

On the 14th November 1893,, the vendees insti. 
tuted 0. S. 107 of 1893 in the Subordinate Coifrt 
of the Nilgiris against the vendors.* They (^altned* 
specific performance of the contract % 23rd May, ^ 
1891, for sale of the Tudor Valley Coffee Estate, 
and also damages for its breach, or in the alternatives 
damages for breach of contract and caiicelmcnt of 
the agreement and a return of the sums paid in 
anticipation of its fulfilment, with all these securities 
and remedie*s for the repayment of such money as 
are provided by the Transfer of Property Act, IV of 
1882. * . 

The Defendants filed a written stqjteraent in which^ 
they denied the Plaiutifls’ right to specific perfor- 
mance or to damages, and attributed the non-com- 
pletion of the agreen}ent to their own dilatory and 
wrongful conduct, and asserted that they had im- 
properly taken possession of the estate witliout ten- 
dering the draft agreenienjt asked for or payment of 
the balance of the purchase-money. They also 
relied on the decisions given in their favour jn the 
suits above stated. 

The issues raised numerous questions of law alid 
fact arisin^out of the allegations on either side. 

- On the 28th April, 1894, the Original Court direc- 
ted that the Plaintiffs should pay into Court Rs. 
28,050, being the balance of the purchase-money 
after deducting Rs. 5,000 awarded as damages, and 
that they should submit to the Court a conveyance 
which upon approval by the Court the Defendants 
were to execute. . f 

In the judgment flie Judge first dealt with and 
rejected a plea based on the effect of the decision 
in 0. S. 73 of 1891 as a bar Jo the present suit under 
B. 43 of the. Civil Procedure Code. He then decided 
that the insertion of penalties payable by either 
party on breach of the contract did not prevent the 
grant of specific performance. * 

In dealing with the question ' of revocation he 
considered that both parties wfcle willing to go < 
on with the agreement up to th« 6th September, 
and that the notice given by the Defendants on 
that day requiring completion on ^tho 10th Was 
unreasonable and insufficient. He held that the 
Defendants were not justified in revoking the con- 
tract, <and that it was not revoked by the judgments 
ill Appeal Suits 837 and 838 fiCbove referred to. 


[Yofc. Y, 

He then proceeded to consider the question of 
damages whicli he fixed at the sum of Rs. 6,000. 

The Defendants appealed against this decree and 
judgment to the High Court,' which pronounced its 
judgii.ent on the 2l8t October, 1895. It agreed 
with the Subordinate Judge in holding that up to 
the 5th September any delay on the Defendants’ 
part was waived and said as to -the letter of that 
date : We do not think this can be treated as a 
notice to rescind or‘ that, if it could be so read, the 
Defendants were then, on account of delay on the 
Plaintiffs’ part, entitled to give suit notice.” Th'6 
decision of the Court which was given against the 
Plaintiffs was based upon their conduct in the suits 
of 1891, and the effect of those decrees as resulting 
from that conduct. They say : — 

“ In our opinion, however, the omission of the 
Plaintiffs’ to insist, on their right under the contract 
when attacked J^y the Defendants fn the suit of 1891 
is fatal to the present claim. 

• “The Suit No. 55 was brought by Nanjappa 
and his parttier to recover possession of the estate. 

, “ It was in effect alleged in the plaint that the con- 
tract of said had, gone off owing to the default of 
the purchasers. The purchasers in their written 
statement*^ rightly insisted on the existence of the 
contract, and alleged their possession in pursuance 
of it. 

• “The finding was that tlie purchasers had* previ- 
dusly to the lUh September, 1891, when their 
servafiti^ were ejected by the vendors, practically 
been in possession of estate This is what the 
Plaintiffs themselves say in their present plaint, and 
there is no doubt that it was the fact. Their posses- 
sion, whether joint with the vendors or exclusive, 
was possession granted to them as purchasers, and 
it is'immaterial that the written, contract did not 
provide Tor it. This being so, the emswer which the 
Plaintiffs made to the claim as against them in the» 
suit of 1891 was a good answer. ‘ Being thus entitled 
to specific performance of the contract on payment 
of .the balance due, * they were entitled to say that 
their possession was lawful. They oiJuld not say 
they actuary had a good title to the property, but 
they could.say that i)i was owing to the default of the 
vendors in not executing a conveyance that their 
titje was not completed. The existence of the edn- 
tract was a matter which might and ought to h^ve 
been made a ground of defence in the suit of 1891. It 
make^f no difference that the defence was raised and 
was overruled, for presumably it Would not have 
been overruled if fhe facts had been established by 
proper evidence. It follows, therefore, that the 
.Question of the contract must the held to be ren judi- 
cata^ and the suit so far as it seeks speoifiO perfor- 
mance must fail. 

“Another and independent ground on which, we 
think, the Plaintiffs’ suit must fail is that the cause 
of action on which their Suit is based is identical 
with that cu which they based their suit in 189L 
The Subordinate Judge considers that this latiber 
suit was simply a spit for disturbance of posiSest^bn, 
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but, looking at the plaint and comparing, it with the 
plaint in the present suit, we find that the material 
allegations in the two plaitits are alike. In both the 
Plaintiffs assert the existence of the contract and 
possession taken by them under it. 

“ In support of their t^laini in 1891 the Plaintiffs 
had to adduce, and did adduce, the evidence relating 
to the contract which they have adduced in the 
pfesent suit. • 

• “Thus another test of the identity of the causes 
of action is satisfied (see cases cited in Brumden v. 
Humphreys (14 Q. B. D., p* 145). Possibly, the 
Plaintiiflfs might, in the former suit, have relied on 
•the mere fact of yjeir pos^eRsion and miglit not then 
have been precluded from bringing the* present suit, 
but they did not reserve the contract as a ground 
for another suit. They put it in issue in 1891 ar.i 
founded upon it their claim for possession, lu *tl § 
present suit they seek to 4 )ut it in issue, again and 
found upon it a claim for specific performance. The 
relief which they ask for is different, but the fuuda- 
meutal facts giving' them a cause of action are 
identical in the two oases.” ’ • * • 

The Court then proceeded to say that the decree 
for specific performance rauat be set aside, but th/it 
the Plaintiffs were entitled to receiver all sums paid 
by them as purchase-money with interest, ‘Against 
this, however, were to be set the profits riceived by 
thaem during their possesssion. To ascertain these 
the Judge was directed to take an account and record 
a finding. 

Upon the account the 8ub-Judga found that th*e 
Defendants owed the Plaintiffs nothing. That find- 
ing was accepted by the HigliTCourt, and the present 
Appellants have for the purposes of the appeal to His 
Majesty agreed that no objection shall be taken to it. 

The result was that the appeal to the High Court 
was allowed and the suit was dismissed with' costs. 

Since the decision of the High CguH the pi^sertt 
Appellants have sued the feespondfents in 0. S.**^4 
of 1896 and obtained a decree against them for the 
araotint of the mortgage held by Sir Gore LaiigU>n 
with interest and costs. 

Mr. Bramon for the Appellants^ contended that 
the High Court was wrong hi deciding that this suit 
was barred by sec. 13 of the •Civil l^rooedure Code, 
and they were further wrong in holdingf that the 
suit was barred* unde^ the provisions of sec. 4^3 of 
that Code. ^ 

He referred to the foHbwing*buthorities,*Par«f>rww 
Vir'i case (26 1. A. 175 at p. 183), Sheo Sajan 
Singh (24 1. A. 50 at p. 58), Brunuden v. Uum^hey^^ 
(14 Q. B. D. (1884), p. 141). 

* -Mr. ifayne for the* Respond en|8 urged that the 
High Court was right in the view it took of the 
effect of the litigation of 1891 and that by th® 
subsequeulf proceedings taken in 1^96 the AppeU 
lants had disabled themselves from carrying out the 
contract which they were now claiming to enforce. 

In this case the High Court of Mtwras bad held 
that the suit was not maintainable on two grounds : 
first, because matter was ret judicata^ and second- 


\y, because the case fell within sec. 43 of the Civil 
Procedure Code. 

* Loud *Hobhousb in delivering their Lordships* 
judgment stated that as to the first ground there 
was great difficulty looking to the frame of the sqits 
of 1891 and at the judgments by which they were 
concluded ; and as their Lordships were in entire 
accord with the High Court on the 2nd point, they 
need not arrive at any decision on the first point. 

It was on the 2nd ground, vu., that of bar under 
sec. 43, C. P. C,, that His Majesty was advised to 
dii?mis8 the appeal with costs, 
ii/r. Branson for the Appellants. 

Mr. Mayne for the Rospondonts. 

C. \V. A. , Appeal dimimd with costs. 


CALCUTTA HIGH COURT. 

(CIVIL APPfiLLAli JURISDICTION.] 
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^ No*. 1433 OF 1898. 

Babo Janki Das, Plaintiff, 
Appellant, 


Kavpini, J. 
CrpTA, J. 
1901. 

2, August. 


Ham Goi.am Saha and others. 
Defendants, Respondents. 

Puhlic Demands Recovery Act (/ •of 1895, 
B. C.), secs. 10, 21, before amendment hy Act I of 
1897 — Right of snif — Suit to set aside sale- -Notice, 
* non sei'vice *of—Irrefj%dar\ty — Civil Procedure Code 
{A^i XI F of 1^82), sec. 21/^. 

This appeal arose out of a suit to set aside a sale 
. held in e.\ecution of a certificate issued by the Col- 
lector. Plaintifl' alleged that he was a co-sharer along 
with Defendants^Nos. J and 3 in a certain garden 
which* had been sold at q very inadequate price in 
execution of a certificate for arrears of cesses, and 
«had been purchased by Defendant No. 1 in the name 
of Jiis gornastha and son-in-law. Defendant No. 2. 
It was stated that no notice under sec. 10 of the 
Act was issued to the Plaintiff, that the proceedings 
connected with the sale were irregular, that Defend- 
ant No. I who was the real purchaser and who 
along with Defendant No. 3 was jointly liable with 
the Plaintiff for the debt, was bound in e(pnty to 
reconvey to the Plaintiff tfjQ Plaintiff’s share in it 
which was sold. 

Both the lower Courts decided that the suit was 
not maintainable, as- the suit was not one to set 
aside the certificate and ^ the certificate had become 
absolute, no steps having been taken to cancel it 
within the time prescribed by the law for the purpose ; 
they held the sale could not be set aside. 

Plaintiff, preferred this seqond appeal. 

On btbalf of the Appellant^it was contended (1) 
that the suit was •maintainable as the allegation* was 
that nd notice ufider sec. 10 of the Act was served, 
and that this question ought to have been enquired 
into j (2) that there weic irregularities in the sale, 
and (3) that if the Defeudapt No. 2 is the henamidar 
of the Dejenaant No. 1, the latter was bound to 
reconyey the property sold to tbs Plaint;iff, 

. * , 2S5 ^ 
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Tlie flrp[umenl: on belmlf of the ItoKpondent 
material to this report was that the suit was barred 
by sec. 244 which was applicable to the caa<& under 
sec. 21 of Act! of 1895, B. 0. 

That the law applicable in this case is 
Act I of 1895 and the wording of sec. 10 in this 
Act and Act VII of 1880, B. C, is almost identical, 
and there was therefore no ground for distinguishing 
the present case from those of Chandra Kumar 
Mukherjee v. Secretary of Sute (I. L. R. 27 Cal. 698) 
and Ram Tarah llazra v. Dilwar Ali (5 C. W. N. 
521) which no doubt were cases under Act VII of 
1880, B. 0., and therefore the suit was maintainable. 

That the law applicable is sec. 21 of Act I of 
1895 before its amendment by Act 1 of 1897 and 
therefore sec. 244 applied only so far as the pro- 
cedure to be followed in execution proceedings to 
enforce the certificate and realise the amount there * 
under is concerned, and that it w^as not applicjibfc 
in its entirety and did not 'apply* so as to* bar a* 
separate suit for setting aside the sale. 

Ram Tarah IJarjra v. Diltvar Ali (5 (I W. N. 521) 
relied upon. 

Dr. Amtoish Muhetjee for the Appellant. 

Babu ShM'oshi Charau Milter fr^r the Respondent. 

S. C. S. Case remanded. 

[CIVIL APPELLATE JURISDICTION ] 

Ari’BAL FROM Appellate Decree 
N o. 887 OF 1899. * * 

Raoha Raman Ciiowditry, • 
Hampini, J. minor, by Saradindu Debi, 

(jIupta, J. Plaintiff, Appellant, 

1901. 

9, August Bhowani Prahad Bhowmik, 

Defer^dant, Respondent.' 

Evidence Ad {I of ]87d), sec. 92 — Contemporaneotise 
07 'al agreement — Registered document, terms of whether 
can he proved to have been vaiied or altered hy arvl 
agreement — Acts and conduct of parties — Rate of 
rent, reduction of — Suhseguent acce^^tance at loir rates 
— Waiver. 

This was an appeal preferred on the 8th of May 
1899, against the decree of A. F. Steinberg, Esq., 
District Judge of Zillah Rajshahye, dated the 13th of 
January 1899, reversing <he dfecriJe of Babu Mohim 
Chandra Sarkar, Munsif of Boalia, dated the 9tb 
of September 1898. 

The facts of the case as stated in the judgment 
of the Munsif were as follows : — 

The plaint states that one Krishna Prosanna Chowrlhury, 
proprietor of 1 anna 4 gundas and 11 kags share of Moumh 
Chinashore, of which the Tow/i Nos. are 325 and 326 and 
proprietor of 1 anna and 12 gundas share of Mouzah Raghu- 
natlipur, granted a putn% lease of his above t^rhares in the 
above mhds to Plaintiff’s father by a registered ptila, dated 
6th liliadra 1284, at an annual rental of lis. 111*0-31 gundas ; 
that at the time of the pdiU settlemeni -there was an oral 
aKreemcMit to the eflPect that if by testing the jamas of the 
tenants there be any decrease,* then the jama fixed in the lease 
will also \)e reduced ; that after testitjg the juntas of the 
tenants there was found a dec|'oase of Rs. 11-15 annas 6 gundas 
and accordingly the lessor Krishna Prosaima reduced the jama 
to Rs. 99-0-I8I gundas ; that after the death of Krishna Pro- 
sauna, hts widow, Annapurna, sold her right to the I^fendant, 


lo wliMiii the PJaintiH' jMud Iih pvtul rent at the reduced ; 
that su)>se«|iiently in loOl, l*i02, 130.{ and 1304, tlie Defendant 
filed i»(ititions before the (’ollector under Regulation VJII of 
1819 and etunpelled the PlaiiititT to pay the 'rent at the rate 
fixetl in the lease, and thcreLy exacted a certain sum in excess 
of the rent lawfully jiayable by him (Plaintilf). The Plaintiff 
therefore now prays for a declaration that the jama of the 
putni mchal is Rs. 99'0-13j gundas per annum and not 
R.**. Ill 0134 gundas, and further seeks to recover Rs. 151-16 
annas 10 gundas exacted by the Defendant in excess of the 
rent lawfully [)ayable by him (.Plaintiff). The defence is thf.t 
the claim is barred, by limitation ; that there was never arfy 
oval agreement to reduce the./a7/Mt fixed in the lease ; that he 
(DefiMidiuit) never exactedijanything in excess of the amount 
legally recoverable l)y him ; and that the Plaintiff is not 
entithid to re<;over the amoutit claimed.^ ^ 

The Munsif^ found for Ae Plaintiff in all points 
.‘tnd gave the relief asked for. On Defendant’s 
appeal to the District Judge it was argued mainly 
that proviso 2 to sec. 92 of the Evidence Act did 
iK)t ‘apply, as the elaborate and formal deed expressly 
iwentioiiK that the rent shi)iild on no account be 
altered. 

The District* Judge relied on the cases of Kashi 
Nath Chahravarti v. Chandi Charam Banerjee (5 
*W. H. 66), anti Ramjihun Serowgy v. Aghore Nath 
Chatterjee (1. L. R. 25. Cal. 401), and allowed the 
aj^eal holding that the contemporaneous oral agree- 
ment relied upon could not be proved and dismissed 
the suit. , 

The Plaintiff thereupon preferred this appeal, and 
on his behalf it was argued that the Plaintiff was 
entitled to give oral evidence of the subsequent acts 
and conduct of the parties, and reliance was placed 
on the cases of Sdtyesh C hander Sarkar v. Dhanput 
Singh (1. L. R. 24 Cal.^0), Preo Nath Saha v. Modhu 
Sudan Bhuiya (I. L. R. 25 Cal. 603), and Khandkar 
Abdur Rahman v. Ali Uafez (T. L. R. 28 Cal. 256). 

On behalf of the Respondent reliance* was placed 
on the case of Mayandi Chetti v. Oliver (I. L, R. 
22 Mad. 261)., 

dfeld~-Sec. 92wO,f the Evidence Act precludes the 
Plaintiff from proving the contemporaneous oral 
agreement which h? has set up in para. 3 of his 
plaint. 

That the acts and conduct of the parties con only 
be proof (1) either of a contemporaneous oral agree- 
ment varying the terms of the registered contract, 
or (2) of a subsequent oral agreemenJb having the 
same effect: Iir the former case the evidence is 
excluded by sec. 92, and in the^Iatcer case by proviso 
4 to sec. 92, and by ^he fagt that the Plaintiff 
his plaint set up no Subsequent oral agreement buti 
a contemporaneous oral agreement. 

Mayandi Chetti v. Oliver (I. L. R. 22 Mad 261) 
referred to. 

Satyhh Chander Sarkar v. Dhanput Singh (I. L. R. 
2^ Cal. 20) Preo Nath Saha v. Madhu Sudan 
'Bhuiya (1. L R. 25 Cal. 603) and Khand^r Abdur 
Rahman v. Ali Hafez (J. L. R. 28 Cal. 256] explained 
and distinguished. 

Bahus Nilmadhah Bose and Mohini Mohan Chucker^ 
bufty for the Appellant. 

Babu Kisori Lai Sarkar for the Respondent. 

H., P. C. Appeal dismmed, 
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(\)uucil^the Governor General in Council is pleased to modify, 
to the extent set forth below, tho regulations published with* 
the >iotilieation of the Ooveenment of India in the Home 
Department, No. Uolb ilateil the 1 7th Muich Iblh), us to the 
eouditions under which nominations of Additioimi Members 
of Council are to bo nuule by the < lovernors of Mudrtis and 
Hombay, and numinathuLs of Cotmeillor.s l>y tlie Ideulenant- 
(Sovernois of the ISengal DiviNion of the Pre.-ideuey of Fort 
William and ot the N »rth- Western Urovince.s and Oudb, 
rpsjleetively, tor their ‘ assi.st.uue in making liaws and Jh*- 
g«latit);i'^: ^ , 

In llegulalion VI, tho word " oidinaiily ” shall be omittoil, 
Und the hdhnvitig (.I'pIaiKUion shall be added, namely : 

‘ 7i.rp/am///on. - A person is 'not ‘‘resident" W'illiin the 
•moaning of this Uule unless be has a place of residence in the 
locality concerned and such practical comieclion with that 
locality a.M (jualilies him to reproHent I be inbabitantR tliereof.' 

‘If at any time the (juesLion is lai^'d whether a jierHon 
I»roposed for election is ‘‘ re.-fident ’’ w'ithiii the meaning of 
Ibis Rule, the (juestum shall be ndened th ami decided by tip* 
Local ({oveimueiit, whose decision shall lie linal.’ 

IThe residence clause in I leg. VI came up for con- 
struction in Beufyil on several occasions. Latterly 
it wjs settled that if a person had a place of resi- 
dence within his electoral division and had local 


NOTICE. 

**'Tbo Meeting of the *Legislalive (\»uncil, which was lixed 
for Fridti^\, the *23id iuslant, is postponed, by order of His 
Kxeellency tlie Viceroy. The dale lixed for the next iheeting 
will be intimated liercafter. 

H. W. C;. CAUNDUFF, 

8iMI.A,' -1 Ofij. S{rntiir{i to tiu (fnrt. of JndiK., • 
AiKjnt^t, fidil.j ’ , Ihpmimrul^ 

rrftrrr- : ..-rz* - r 

We REGRET TO NOTICE LORD HoRHOUSES RETIRE 
ineiit, * althougli it *be at the age of 81 and after 2^ 
years’ unpaid 'service on the Judicial Committee. 

* • • 

Mr. 'Justice Harington a'nd^Mr. Jimtce Gum. 
will sit as Vacation Judges this year. 

• • 

We dr attention to the decision of Hamijini 
and Gupta, JJ., in Umed v. Anath, noted this isfAie 
at p. 304, by which Rule 33, fraftied by tile Board 
of Revenue under sec. 106 of the Road Cess Act, 
has been declared ultra vires, * 


The following important notifji^ation AFPteiNu 
the* residence clause in the Regulations of th§ 
Government of India, under the Indian Councils • 
Act of 1892, relating to the election of members ^ 
to local Councils, was published in the Oa^jite of 
India of 17th. August 1901 

In exercise of the power conferred by sec. 1, sub-sec. 
of the Indian Councils Act, 1892 (55 and 56 Viet., c. H), and 
wdth tlie approval of the Secretary of State for India in 


connections and interest, he might be rogarilod as 
a resident of that division. Tho word “ordinarih ” 
made the rule moiic stringent and now that it has 
been removed we expect that tliere will be less 
scope for a disappointed candidate to figlit over the 
ifsidence clause. The cleverest men d(t not always 
staA’*at home. To make the residence clause com- 
piilsorv or stringent is to unduly fetter the choice 
of the most ea]»able candidates and it is because of 
this that since the days of Mli/abelhian elections the 
residence clause has been removed from the Knglish 
Statute books. 


The judgment on appeal from an order of 
Stanley, J., In the Ooods of Luchminarain Ihgla^ 
reported in this issue at ]i. 781, holding that the 
order of a single judge refusing* to stay tlie issue of 
probate is a “judgment” within the. meaning of 
sec. 15 of the. Letters Patent and is therefore 
appealable and that a stay of execution against a 
decree directing the issue of a probate may be 
ordered by lin Appellate Court, is deserving of special , 
attention, especially, as it differs from the view re- 
cently taken by iljie Madras High Court in Dwrgia 
Fra»ada v. Malliharjuna and reported at p. 358 of 
the current Madras Series of the Indian Law Reports. 


The Editor op the Olohe was lately summoned 

before tho Bp of the House of Commons, for 

m 
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having libelled the Irish members, and was let off 
after an expression of regret. We are not admirers 
of up tO'date journalism but neither are we auy 
the more partial to such out-of-date privileges as 
etftitle either the House of Commons or a High 
Court of Justice to commit people summarily for 
contempt. There was a time when fishing in the 
tank of a member of Parliament was consideicil a 
breach of Parliauieiitary privilege, or the hul ling 
of a judge by his dangling leg when iu the act of 
getting into his carriage by a distressed suitor was 
construed into contempt. We have seen, however, 
in recent years how the superior Courts hav^ been 
loath to avail themselves of such powers and the 
forbearance recently shown* In iVliament to the 
Editors of the Globe and the Dailp Mail surely 
indicate that even the all-powerful House /)f 
Commons is none the more zealous of its arbiljary * 
privileges. The law of libel and rcgular^^ Jwditv’al * 
proceeding in a Court of law seem m public opini»m 
to be more satisfactory to both the maligner and 
the maligned. 


MaSTEK MaCUONELI/s LAST SUMMAKV OK LkimINAIj, 
Judicial Statistics of England and Wales has its 
bright as well as- its dark side. It is indeed gratify 
ing to observe that in ISoT, with a population of 
twenty-two millions, crimes amounted to lOlJ’iio 
while in 1899 with a population of^ thirty-two millions 
crimes went down to 7G,000. This marked iiijipruve- 
meut is, no doubt, attributable to enlightened legisla- 
tive measures and progressive social schemes tliat have 
in a manner revolutionized the status, tire environ- 
ment, the habits and conditions ^of life of the lowun* 
classes during the last ha|f century. Wim downward 
criminal tendency having been steadily maintained 
in spite of the growth of a more, humaiiQ view- of 
criminal law and its administration, it may be triken 
as conokisive that the better method of meeting clime 
is to endeavour always to elevate the pe(»ple 
socially, mentally, morally and materially rather 
than to misdirect -all our energy and ingenuity in 
combating human depravity by the degrading in- 
fluence of prison-life and punishment. 

NOTWfTHftTANDINd THE DECREASE TN CRIMES OENREkft.- 

ly and as against property in particular, it is very 
deplorable indeed tliat crimes against morals instead 
of being on the decrease since 1857 seems to be on 
the incl’ease. As is to be expected, Master Macdonell 
finds that, crimes of this variety are closely con- 
nected with the growth of material and physical 
comforts of the community. For instance offences 
of this character reached the maximum in 1893 and^ 
1894, which were also periods M great commercial, 
prosperity. Of other vices of civilization, such as 
gambling and drunkenness, it is but natural that 
they w(wld be more pronounced in years of proa.- 
perity. But prosecufions under these heads seem 
\o vary aQoovding to the temper of the police apd the 


publi( -tid it will be interesting to know if Maptei* 
Macdoueil, C. B , will have anything to say as to the 
license of the Mafeking-day or of the war fevbr iu his 
summary of Criminal Statistics of 1900. 

SngliBk- 

Ho! SE OF LOJIDS.— Caru v. Francis Times, and 
Co. Hi'fore The Lord CuANCELLt)R, Lord Macnagh- 
iKN, Lord Shand, Lord Brampton and Lord 
lilNULLK 8th Jul/ 1901. 

. Lit emotional law — Action in tort for acU emmitted 
("ithiu the dominion of an Independent Sovereign. 

The Hlespondents are merchants carrying on busi- 
ness m London, Bushire and Muscat. The Appel- 
lant is an officer in the British Navy and was, at 
the time the act complained of was committed, in 
eonmmnd of H. M. S. Lapwing ” stationed in the 
I’ersian (liilf. The action was brought against him 
in that capacity to recover damages for wrongfully 
depriving the Plaintiffs, the Itespondents Francis 
d’lmes ami of 25 cases of • cartridges which 
were, on b ! the “Baluchistan” on its- way to 
' Bahrein viit liushire, in the ordinary course of their 
trade, d’hose goods were seized on 24th January 
1898 ]>r the Appellant as such officer while the 
vessel was making for Muscat and was within the 
territorial '..iters of His Highness the Sultan of 
Muscat, d'! t- \ppellant acting in consonance with 
a. previous ; ^»clamation of the Sultan, dated the 
13th Janna:, f898 boarded the “Baluchistan,” took 
possession o* iliose Cases of ammunition, informing 
the master thereof that the cargo was under arrest, 
and subsequently landed same at Muscat. 

d’hi- matter came before the .Court constituted by 
the , Multan wln'ch, by its order, dated the 15bh April 
1898, inter olio, found that the seizure was iu all 
respects legal !lnd in accordance with the permission 
given by Jlis Highness the Sultan to Britisfi Men- 
of-War in pnrsuafico of the request of the British 
and Persian (jloveruments. 

T(' that judgmeiit approval was signified* by the 
Ki’dtun under his own handwriting. Mr. Justice 
!)tham at the trial with a jury gave judgment 
ho Defendant the present Appellant Captain 
I irr. The Court of Appeal reversed that decision ; 
httnee the present appeal to the House *of Lords by 
Chptain Carr. , 

ddieir Lordships allowed the appeal. The judg- 
ments state, inter alia, that the Multan had declared 
what was his own law. His authority was 
supreme witliin the territorial waters of Muscat, 
•which were foy^this purpose, as much a part of the 
Sultan s dominions as the land over which he exercises 
absolute and unquestioned sway. His declaration 
was an act of State which could not be impugned 
in this country. See Dolree v. Napier (6 L, J. C. P. 
N. S., 273), That was an a fortiori case because 
itie act .instead of being done against the law of 
this comitry as in Dohr^e v. Napier^ the act in tho 
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present case was done by order of the British Crown. 
The law of the Saltan of Muscat was his will and 
pleasure and no Britif»h tribunal was coni})etent to tzo 
beyond the Sultan’s declaration. It was well settle'.] 
law {Phillips v. Eyre, 1870, L. 11. d R 1) r\v^\ in 
order to found an action ki this country for .t v- louj^ 
committed abroad two conditions must bo ip.. filled, 
firsfl the wrong must be of such a character that it 
would have been actionable if committed in Knudund, 
and, secondly^ the aot must have been u, .li 
fiable by the law of the place where it was <* uiit- 
ted.» Thb present case turn.s-on the 2nd prdpi \ipn. 
The true meaning • of the Said proclauiition und. r 
which the Appellant had acted, and of the said 
report of the Sultan’s High Court confirmed by Ifi'*' 
Highness, was that the act, if done wns to be dooy 
under his authority as his act The f^eizuro coiu- 
plained of T3y the Plaintiffs the llespondents being 
lawful by .the law of the State in which it. was 
effected, was a sufficient nuswfer in refutation of the 
claim made by Francis Times Co. . 

The Aitorney-Generalj The Solicit^'' Gvneral and 
Mr. A cl and for the Appellant 
Sir Eobert Reed) K. G.f and Mr. J ph Waltor,* 
K. (7., and Mr. Hollams for the llospV’ tputs. 

Appeal altoa d ivithcosls. 

C. W. A. 


HOUSF OF LOPvDS.— Fi A iiL Cowi.ky r. V'ioi.kt 
Countess Oowr.KY. Before the Lou» ’tiANCKi.LOK, 
Lords Macnaciiiten, James of Heuefoi I]ra^!Ifto.n, 
and Lindlkv. 30th July 1901. 

Property in title. 

The facts of*this case wliich .was commenced b} 
Lord Cowley ai^ given in 4 C. W. N. clxiv, cclx. 

This was fiord Cowley’s appeal from the decision 
of the Court of Appeal. Their Loilllhips delivered! 
their judgment, which liad been reserved, to'daf and 
were unanimous in dismissing the appeal wa'th costs. ^ 
h?is been held that the present was a cpii- 
troversy iii whiqh no Court of law* has any com ern^ 
What jurisdiction had any (Virt of law to deter* 
mine a question of dignity. If* there wj^'=: a claim 
for such a right that jurisdiction \\*ou]d b;^ jested 
in that House as a Committee of Privihgfs not 
as a Court of law. No jurisdiction arose iu tlto 
Divorce Court simply on the ground that* tliei^ 
had been a divorce suit between the parties. There 
was no precedent for such a claim. Althongl^by 
her second marriage the Countess Cowley ceased 
to be a peeress, the usages of society were suclj as 
to entitle her by courtesy to her*old unne . ’Jdie 
case of Lady Daa'e (Journals of the House oi l.ords, * 
1661, p. 298) showed the recognition of stien !isage 
by the Committee of Privileges. For those reasons 
besides those given by the Court of Appeal, JCarl 
Cowley’s claim -for an- injunction was rightly di^ 
allowed. 

Mr* Haldane^ K. C., Mr. B* Deane^ K. C'., and 
Mr, Wilhch in support of Earl CoAvley’s cdtitention,* 
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Mr. Lawson Walton, K. C., and Mr. Mari Ronur 
for the Countess* 

‘ Appeal dismissed with costs. 

C. W. A. 

(-Cl'RT OF APPEATv.— FAmiUHARsoN Brothers 
it Co. Kino S : ('o. Bob »re the Master of the 
Rolls, Lords Justices Vauohan Williams and 
Sterlino. 20th July 1901. 

Law ^reyariliny innocent persons suffering by the 
acts of a third party — Eipilfy. 

The Appellants were Defendants in the litigation ; 
they arc paeking case* manufacturers ; they sought 
in tlii.s appeal an order for judgment in their favour 
nr a ncAv trial of this litigation which had ended 
•}K'fn];o Mr. Justice MffUicw and a special jury in 
*;i, ^crdict being entered in favour of the IlespondeHts 
wlio are timber* merchants carrying on a timber 
irnportiug business. The prayer in their statement 
<^\ claim wai^ that the Defendants had for some 
bnir yea^s detained from Uumi several lots of timber. 

The Pl iintitrs’ imporUM timber used to be stocked 
at the Surrey (loiiimorcial Docks, and on delivery* 
v>rder.s signed by themselves Uie timbgrs they required 
were made over to them. 

The (]uostion for detcnninat.ion in this litigation^ 
owing to PlaintiflTs liaviug altered the method 
of delivery. In Jftnnary 1895, Plaintiffs wrote to 

• that Dock Company advising them to accept all 
transfcLs or delivery orders signed on theif behalf 
by one Cajion, who was their confidential clerk, 
A similar communication was sent to the Directors 
of tliat Dock Coiupany. . Full p()W(?rs were thus 
c ‘needed to Capon for getting the timber stored 
oul of the Docks. Capon acted dishonestly. He 

• .sign* d, del iveiy orders for a certain quantity of 
tim^^r and then .sold (hem to the Defendants. From 
189»; to I9t)0 Capon perpetrated a series of frauds, 
Amijig in the name of Brown he sold, writing from 
.1 f.ilse addres.s, to the Defendants several lots of 
timber from time to time. It was admitted through- 
out the litigation that the Defendants had acted 
bond fide in the belief Jln^t Capon, wb(» was acting 
in the name of Brown, had authority to sell, and 
Defendants had paid invariably a fair price to Capon. 

T!-e Master of the Holies and Fionn Justr'bI 
Vai i.'UAN Williams thought that the learned Judge 
ought to have asked the jury, whether the Plaintiffs 
by their conduct enabled Capcai to hr>ld himself out 
as the owner of the goods so as to enable him 
to dispose of, them. The answer to that (piestion 
should hawo*becn given in the allirmalivc and ott 
^su'*h an.swcr judgment shouhl have been entered for 
Jhf' Defendajits. •• 

■ 1’. had been decided that, whenever one of two 
innt'f'cnt pcj'sons must suffer from the acts of a 
thiril*party, the jDorson w'ho has enabled such third 
person to occasion tlie loss must be responsible for 
it. The act which enabled the third person ’ to 
occasion tlie loss must be one connected with the 
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fraud, the cause ’of the loss. Here the aiubhority 
given to Capon was very large ; armed with such 
authority Capon obtained delivery ^by signing deli- • 
very orders to the Dock Company to transfer parcels 
of timber to tjie order of Brown, next in the name 
of Brown directed the Company to transfer the’ 
timber to Defendants’ order, who thereupon took 
delivery, and paid Capon for same. The Plaintiffs 
had consecpiently by their conduct enabled Capon to 
hold himself out as the owner of the goods able to 
^ dispose of them. • 

Lord Justice Sterlini; per coi>tra thought that 
Plaintiffs knew nothing of the transfer of the goods 
into the name of Brown, nor oJ* the sale of the goods. 
They gave the Dock Company notb‘e to accept 
Capon’s delivery orders, but they did not authorize 
the Dock Company to commnntcate that to anyoiio. 
They did not authorize Capon to hold himself out 
as having authority to deal ‘with the guod.'f at afl. 
’fhe case was the same as if Capon had transferred 
the goods into his own name, got delivery and sold 
them. As regards negligence it liad ])een decided that* 
even if Plaintilfs’ negligence had brought on t he loss 
to Defendants, Plaintiffs owed no duty to Defendants 
which the law recognized, either as individuals or 
as members of the general public, and in his Lord- 
ship's opinion the application should be dismissed. 

• JuDG.MKNT OF MAJORITY of Court was that jutig- 
ment should be entered for Defendants. 

Mr. Lawson Walton, K, C,, and Mr. Cahahe for 
tlie Def«nda;its. ^ . 

Mr. Jo8<ph WalOni, K, G.j and Mr, Whatdy for 
the Plaintiffs. 

C. AV. A. • Appeal allowed. 

CHANCLllY DIVISION. — Jeffreys v. JefireYiS. 
Before AIr. Ju^TIf:E Karwei.l. loth March lf)UL 

1 1 HU — Cod ie il — Forf ifu) 'e clan se — Condition h hid 
for uncertainty. 

A life estate in a trust estate was left to his 
daughter by the testator. There was a condition 
attached to the bequest on the happening of which 
the life estate was to be forfeited. It was as 
follows : — “I expressly direct my trustees and declare 
that if my daughter shall in any way associate, corres- 
pond or visit with any of my present wife’s nephews or 
nieces, or if she shall to the knowledge of my trustees 
entertain or exercise hospitality to any of them, or 
contribute to their support, then all the estate and 
interest of my daughter shall be h^rfeited, cease and 
determine.’’ 

No breach of condition was alleged buV the Plain- 
tiff asked by this summons for adjudication whether 
the codicil was not void for uncertainty. ^ i, 

After overruling the preliminary objection that • 
the matter cannot be decided now. because there had 
been no breach of condition, the learned J\\dg® 
held that the conditions were so Vague that the 
daug^Yter could not predicate with ar^ certainty 
what was that she was forbidden to do. ^ Th® general 


principle applicable to such bases was definitely laid 
down in Clavering v. Ellison (7 H. L. C. 707) and 
Fillingham v. Bromhy (1 Turner k llussel, 530) ; to 
suffer forfeiture one must h® able to predicate with 
certainty. The condition was therefore declared void. 

Mr. Upjohn, K. G., and Mr. Clai^ for the Plaintiff. 

Mr. Balcher, K. C., and Mr. Yelverton for the 
Defendants, the testator’s other cjiddren. 1' 

C. AV. A. 


. ^otes of €ns«0. 

(The Iniportiuit ones to«bc fully reported herciiftcr.) 

PIJIVV COLNCTh. Be Henderson’s ' Patent. 
gth July 1901, 

Prolongation of jnxtfnt— Account' of rciniinerction 
already gainid ly inventor. 

Lord Davby to-day • delivered their ‘Lordships* 
judgment in tjie petition of the British Aluminium 
Company, giving the reasons for refusing to prolong 
Mr. A. C. Henderson’s patent for manufacturing 
vVlnmininn^by electrolysis. The judgment concludes 
as follows •— • 

“ Perspns who applied to the Board for the pro- 
longation of I setters Patent could not be too fre- 
(piently reminded of the law as laid down by Lord 
('aims in ‘ Laxby’s ])atent ’ (L. U. 3 P. C. .29^*): — 
‘It is the duty of every patentee who comes for the 
])rolonption of ‘his patent to take upon himself the 
onus 01 satisfying this committee, in a manner which 
admits of no controversy, what 'has been the amount 
of remuneration which in every point of view the 
invention has brought to him, in order that their 
Lordships may be able to come to a conclusion 
.whether that remuneration may fairly be considered 
ash a sufficient’ reward for his invention, or not. It 
is not ‘for this committee to send back the accounts 
for further particulars, nor to dissect the accounts 
'for tlie purpose of surmising what might be their 
real outcome if th§y were difFerently cast-; it is Tor 
the applicant to bring accounts before the com- 
mittee in a shape , whicb will le?ive no doubt as to 
what the remuneration has been which he has re- 
ceived.' The woi;d!ij of Lord Cairns were equally 
applicable where, as in the present case, the Peti- 
tioners ,were bound to prove that the inventor had 
not been ade«[uately remunerated. It might -be 
surmised, from the materials before their -Lordships, 
that* the inventor had received or became en- 
titled to receive something like ()00,000f., or pay, 
£24,600 for his^ patent rights, besides other advant- 
ages in the form of shares which might or might 
not be of value. But whether that be so or not, it 
was sufficient for the present purpose to say that 
the accounts were not before their Lordships in a 
shape which enabled them to fprm any. clear opinion 
9i the subject. AVhat had been said rendered it 
unnecessary to consider the other points mentioned 
by, the Attorney-General. Their Lordships would 
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only* say that the failure of tljO patentee to puajvthe 
patented invention in this country for seven years 
and the circumstance of the expiration uf the foreign 
patents were also serious obstacles to the success of the 
present application. Neither of those circumstances 
would be in itself conclusive against the Petitioners. 
Put it wx)nld require a very strong case to induce 
their^Lordships to recommend a prolongation of the 
patent where those circumstances occurred. The 
principle upon \\liich objections of, that class should 
be d«alt with were explained in tlie judgments of 
the •Hoard * in ‘ Semet and )Solways Patent* (ISDo, 
A. C. 78) where the extension was glinted aiuj 
‘ Peeper’s Patent ’ (12 Pat. (>a., ^^]\ere it was 

refused. For those reasons their Lordships had 
humbly advised His Majesty tliat the petition should 
bo dismissed. The PotitioiH'rs would pay one set* 
of costs to the two objectors.* 

Mr. Fletcher Monlton, K. C., Mr. 1^. ]yalhiee and 
Mr, J, C. (Iraham for the Petitioners. • • 

Mr. Cripps^ K. Mr. Waiigctt aqd Mr. A. J. 
Walter for the Opposition. 

T}i£ Attorney'dniernl and Mr. Sutton for the 
Crown. . » 

C. W. A. ]*etitton 

PUTVV COUNCIL -- Appeal from the IJoya'l Court 
of St. Lucia. OuiNiiAX r. (^)uiNMN. loth July IDOL 
Leave to a 2 g>eal hi forina pauperis, (H^eharge of. 

In this matter the judgment of their Lordships, 
discharging an order in Council of 29th June 
A’ hereby leave to appeal was given to the Respondent 
.Mr. (Quinlan (m' 5 C. ‘W. N. cclxxvii), which was 
delivered by Lord Dave}^, Inter alia^ states : — 

“The present ‘application was based on , grounds 
that the former petition contained misleading state- ' 
ments and’ that material facts were withheld. 1,1 
was fair to the Respondent to say thiit his petition* 
did not appear to have contained any actual •mis- 
representation of any ,niaterial facts, though many 
of the allegations in it were irrelevant, but it was 
said that it ‘did not fairly stat* the effect of the 
evidence in the two suits, and, that if theft- Lord-* 
ships’ attention had, beeii called to the proceedings 
at the trial, it would# have at once appeared^ that 
there was no foundation for the 'proposed *appeals • 
and that in fact the Appeals in both suits wert 
frivolous.” , . • 

Then after commenting on the character of the 
suits and the pleadings, evidence and decisions 
thereon, the judgment concludes as. follows ; - 

“TJieir Lordships had come to the conclusion 
that no substantial point was raisdd in the appeal 
either in the separation suit or in the mortgage i 
suit. Leave to appeal to the King in Council in 
formd pauperis whs not, of course ; and in the opinion 
of their Lordships it ought not to be granted 
where it was made apparent that the proposed ap- 
peal was idle and frivolous. It would be wrong to^ 
put parties to the expense of opposing such an ’ 
appeal iu a case where they could not recover any 


occi 

costs if successful. But in saying that, their Lord- 
ships did hot intend to invite a premature discussion 
of the merits of tlie case on a petition to discharge 
an order to appeal in formd pauperis, nor would 
they^ entertain an application of tlj^t character. 

Usually the statement of counsel showing that there 
was a real (piestion to be argued should bo received, 
and it was enough if there be such a (juestion, 
althoifgh the success of the proposed Appellant 
might be doubtful. In the present case their Lord- 
ships wci*e satisfied <‘ii the materials before them 
that there was no question to bo tried in cither 

suit, and if the facts liad been as fully before them 

when they advised th« Crown to make the order 

as the\ were tiic order would not have boon 
made. Tliey had, therefore, liumhly advised His ^ 
ALifesty that the ordt^ in Uouneii of 21)ih June 
J*Jt)0*sJmull be discharged, /riie Petitioner did not 
for cc^ts. The* Respohdent suggested that their 
l/^rdships might grant a now trial on the ground of 
the bias said to have been e\lnbited against him by tlie 
(*lnef Justice. They could, (J‘ course, after hearing 
the appeals, direct a remand if they considered that 
justice required ihat, course. l»ut it would have to 
be shown that ther^ had been a serious misearriage 
of justice. In the present case nothing of the kind 
appeared. The question in each suit was purely 
oii,-g'bf fact, and, there were no grounds for saying 
that the judgments were wrong on the materials 
Jjeforo the Court, or that the Respondent was pre- 
vented from adducing further evidence if he liad 
been so miiidod.'’ 

C. W. A. 

rRlV\; COUNCIL. - Apji^'al fr-.m Ondh. .Minna 
Dnuu v ’*R aoiii;kaj .Sim.ii. IJthJuly 11)01. {See 
A C* W. N. cclxxviii). 

Lojii) Hoiniou.sfi to-day delivered then* Lordships’ 
judgment advising His Majesty to disunss the appeal 
witli costs. 

Mr. Mayne for the A[)pellant. 

Mr. Degruf/ther for the Respondent. 

C. W. A. . ‘ . 

PRIVY C(>UNCIJ..--*t)n appeal frpm Allahalmd. 
Am.,hah Ajj Khan v. Kuusiikd Ali Ktitx-. 27th 
July 1901. 

AgcMcy Limitation. 

Loud Roberisox delivered their Lordships' con- 
sidered judgment in this litigation between two 
brothers in which it became necessary to ascertain 
the relations of one to the other out of which the 
disputes haij Arisen. Tbeir Lordships advised His 
, Majesty to dismiss those consolkrated appeals with 
costs, boiiif^ of opinicy^ that the several actions had 
been disposed of by tlio High Court in an appro- 
priate manner. In the course of their judgment 
their , Lordships say:- “Their Jjordships are of 
opinion that the* 89th article of the 2nd schedule 
of the Limitation Act, 1877, applied, for they 
hold that the .words “ moveable property ” include 
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money. The evidence of Asghar Ali showed that 
the relation of agency continued down to the 
institution of the suit and accordiiigly the plea of 
limitation failed.” 

Mr. Mayyie^x the Appellant. 

Mr.fiowell and Mr. Colvin for the Respondent. 

C. W. A. Ajypeal dhmmf'i with costs, 

[PRIVY* COUNCIL.] 

[y\r»rEAL FROM THE CoNSUr.AR CoURT OF 
CONSTANTINOI'LE.] ^ * 

Loud Macjnacjutkn. ' 

LoRnJ)AVEY. 

Loud Robertson. The Dai'u Siaxpard Steam-siiip 
Lord Trndlky. r. • 

iSlR Kord North. The Au(;ii.e Steam.suip. 

1901. 

ID, June. . ^ 

Salvage services and darnages- -Caindation Prac- 
tice of Privy Conncil — Dispute only as to amovnf. 

In concluding their Lordships’ judgment Sir F 0 R 4 
North as regards above coimiderjitions said ; — 

“ It was clearly settled that M hen the vessel of 
a salvor had, without default on ]iis part, been in- 
jured in the performance of salvngc .services, com- 
pensation might be awarded to liirn in respect of 
the injury so sustained, and damages consequent 
thereon. It was laid dowm in the J)e Bay case, Ififd 
V. Gibb (L. 11. 8 App. Cas. 5r)9)*'that it was always 
justifiable and sometimes important— if it could be * 
done — to ascertain wliat damages and lo.sses the 
salving vessel ‘had sustained in rendering salvage 
services. It was often difiiciilt and expensive, and 
sometimes impossible to ascertain ‘exactly the amount 
of such loss, and in such ^‘ases the amount of, salvage 
mu.st be assessed in a general manner, upon so liberal 
a scale as to cover the loss and to afford ‘also an 
adeejuate reward for the services rendered. Jttwas 
also laid down in the case of Ply/h (Lnshington’s 
Reports, p. 16) that when the vessel of a salvor was 
injured or lost while engaged in a salvage service, 
the presumpticMi was that the injury or loss was 
called by the necessities of the service, and not by 
the default of the salvors ; ,aiid that the burden of 
proof lay upon* the parties who alleged that the loss 
was caused by the salvors’ own acts. Adopting the 
principles thus laid down and in the absence of any 
evidence that *die damage to the Angile was caused 
by negligence or default on the part of the master 
or crew of the vessel, their Lordships were of opinion 
that the damage assessed by the Registrar was 
rightly awarded against the Appellant That being 
so, the Compensation to be given for salvage services, 
as distinguished from compensation for damage ought, 
to be calculated on a less liberal' scale tlfan if then 
sum given for salvage was intended to cover comj)ensa- 
tion for damage also. Their Lordships considering 
the evidence and that the compensation for damage 
was dealt with separately, are of opiivon that fall 
justice would have been done by an award of le^ 
than ^1,000 for salvage. But that was a question 


of amount only and ^ Was Hot the custom of the 
Committee to vary the decision of a Court below 
on a question of amount merely because they were 
of opinion, that if the oaqe had come before them 
in the first instance, they, might have awarded a 
smaller sum. It had been laid down in the said 
case of Bird v. Gibb and other cases that they would 
only do so if the amount awarded appeared to {hem 
to be grossly in excess of what was right, which was 
not the case here.” « 

Mr. As^nnall, K. (7., and Mr. ScruUoi% C.] for 
the Appellants. « 

• Mr. Joseph Walton^ Tl. C., and Dr. Stubbs for the 
llespondents. 

C. W. A. Appeal dismissed with costs. 


PRIVY, COUNCIL. 

[On appbal from the vSitprkme Court of 
British Columbia.] 

Lord 1)avey, ^ rpjjjj Collector op 

Um, llEnKFomi. 

l,OU.. IlonEBTSON. COLUMHU . 

,8 ir R. Couri!. 

ToMAI HoMMA. 

^‘27, July. 

British Columbia — Local legislature^ pumer of to 
deny full citixenship to naturalised British subjects — 
Local franchise — Begistro' of Voters — Si^ecial leave to 
appeal — Costs, 

This was an application by the Collector of Voters, 
who is a (Government official, to be allowed to appeal 
from a decision of the Supreme Court of British 
Columbia, which had supported the decision of the 
County (Jourt Judge of the electoral district of 
Vancouver. These decisions were passed in favour 
of» the abovenamed Toraai Hpmma, a Japanese by 
Ifirth and nittonality,* but a naturalized British 
subject. They were opposed to the decision of the 
^Petitioner, the CVilector of Voters, who had -refused 
to register the name of Tomai Homma under the 
authority of a local? statute. That statute prohibit- 
ed the registration of ‘the name of any Chinamen, 
Japanese, or Indians on the register of voters. The 
question,, was whether his decision was correct or 
that of the two** Courts who decided the matter 


od appeal, whether it was within the powers of a 
pVovinoial legislature, to refuse to admit to' full 
citizenship natives of India, China or Japan. 

J/r. C. A. Busself K. (7., appeared in support of 
the application. 

The Uorfhle Edward Blahe^ K, (7., for the Jiespond- 
ent, Tmnai Homma, did.not oppose the application but 
asked for tcrpis as to costs as directed by their Lortl- 
ships in the Queen v. Stewart in 1890 in a British 
Columbian appeal. He asked in accordance therewith 
that the Appellant should pay the costs ip any event. 
^ Their Lordships gave leave to appeal on the 
understanding that the Petitioner would pay the 
costs whether he succeeded or failed in the appeal 
for which leave to appeal was granted. 
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Iti was conceded that it was a burning question 
in British Colnmbia. 

Lord Davby said the question was one of import- 
ance, and their Lordships w^ould advisQ His Majesty 
to grant leave *to appeal, on the understanding that 
the Attorney-Ceneral for British Columbia and also 
for the Dominion of Canada should be at liberty 
to injjervene. 

C. W. A. • Appeal allowed. 

PRIVY COUNCIL. 

J^Apreal prom the Isle of Ma^. 

The* lord Chanceli.or, \ \ 

Lord Hobhouse. 1 • 

Lord Macnaohten, 

Loud Davby. ’ AV Harold Vincent 

JiORD Robertson. Aldred. • 

Lord Bindley. 

1901. 

24, July. 

Special leave to appeal from the determination <jf 
a Jndge and jury. ’ . 

The Petitioner, a member of a Manchester firm of 
accountants, petitioned for special leave to appeal 
against the finding of the acting Deemster of the 
Isle of Man and a jury. He was prosecuted with 
others last year for being a party to the issue of^ 
false balance-sheets in connection with the failure 
of the Dumbell Banking Company of the Isle of 
Man/ Convicted with a recommendation to mercy ho 
was sentenced to 6 months’ imprisoument with hard 
labour which ho has undergone.' He complained 
that most violent language was expressed in 
the press against him during the trial. That 
no fraudulent intentioivwas proved at the. trial, and 
there was no evidence to support the charge against 
liim and there had been' misdirection by the Judge. 

llis object in seeking special leave ^ ip order tha^ 
his conviction might be set 'aside was to prptedl 
his being expelled by the Institute of Chartered 
Accountants of which he was a member. 

The Lord Chancellor said their Lordships had 
come to the conclusion that there was nothii\g shown* 
which wotild justify their setting aside the conviction. 
The conduct of the press .was very reprefiensiblc, 
but there was nothing tS point to# Hie jury* having 
been influenced by the statements complained ot 
There was no fact established sufficient to counter* 
vail the solemn determination of Judge and* jury, 
which was based on evidence. AVhether their Lord- 
ships would have formed the same opinion on the 
evidence as the jury had done was outside the ques- 
tion, that was not enough to justify their setiJiug 
aside the verdict of the jury*. ' 

Mr. 'Muir Maekenm argued in support of the 
petition. 

Mr. Charlee Mathews and Jdr. Carrington for the 
Government of 'the Isle of Man were not called on. 

Their Lordships declined to advise His Majesty 
to grant leave to appeal, 

C. W, A. Applkation refused* 


CALCUTTA £1GH COURT. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal krom Appellate Decree 
No, 2044 OF 1899. 

Nanda Lal Coswam I and ors.. 
Ameer Ai.i, J. Defendants Nos. 1, 2 aucf 5, 
Pratt, J. Appellants, 

.1901. 

2, August. Ja.inkswau Haldar and ors., 
JMaintifl’s, I Respondents. 

Suit for possession of land and tree and for 
damages — Possession^ absence of evidence of—Ojius — 
Claim to property hy •Plaintiff as being odthin his 
pntni — by Defendant that property is 
within his mokurari inaurasi-tfcVitD'e — Admisston* 
•of 'title of Defendant^ ^absence of -Trespasser — Long 
^mse%sipn—lh'esumption. 

This wa.s an upjieal prcA'rred on tlie 0th of Novem- 
ber 1899, .against the decree of*Babii Karunamoy 
Banerjeo, Subordinate Judge of Zillah Ihirdwan, 
(fated the ‘Jlst August 1899, reversing the decree of 
Habu Basanta Kumar Hose, Munsif of Kalna, dated 
• the lOtli July 1898. 

This appeal ar()sc out of a suit for possession of 
an aswatha (Haiiian) tree and its site, the Plaintifld 
claiming them as their khas properties included in 
thiil* mehal .laluidanga to which the road on 
the side of which » the tree stood appe^rtained. The 
^PlaintilTs also claimed the value of tlie tree said to 
have been cut liy the Defendants. 

The Defendant No. 2 claimed the road and the 
tree ’as included in his mokurari tenure 

under the Plaintilft, while the Defendants Nos. 1, 

3 and 4 diselainuKl all c(y?iecrn wilh them. The 
contesting Defendant .also pleaded limitation and 
^ objected io the damages claimed. 

Tljpe'first Court found the evidence of possession on 
both sides to be untrustworthy and being of opinipn 
that possession must therefore follow title to the land 
’ and that in this case the. onus lay on the PJaintiffs to 
prove that the disputed tree and land wore not 
included in the Defendants’ tenure, which the Pluin- 
titfs could not disehame, dismissed the llaintiffis’ 
claim. The Munsif ‘rmie^ on the case of Hhedoy 
Kristo Mistry v. Li obi n Chandra Sen (12 C. L. Ji. 
457). 

Agaiust.that decree the PlaintifTs appealed, and it 
was arguecl on their behalf that the first (V>urt had 
wrongly thrown the onus on the Plain tiffis in this 
case and that their possession had been satisfactorily 
proved. The fSubordinato Judge agreed with the 
first Court tlfat there was no satisfactory evidence 
, as to the posse8sior\ of the tree and its silo ; but 
he held th%t in the |acts and circumstances of the 
(Jkse, there being no admission in the plaint of the 
Defendants’ tenure, and the Plaintiffs having des- 
cribed^ and treated the Defendants as trespiftjsers, the 
case of lihedoy Ifristo Mistry v. Nohin Chandra Sen 
(12 C. L. R. 4J7) relied npon*by the first Court did 
itbt apply to Hie facets of the present case. On the 
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contrary the Suhordinate Judge held that the cases 
of Balai Ahir v, Bhn(j<j(>hutly Kr)er (11 C. 1.. It. 
47G), Earn Moni v. Ali muddy and Jlajhinfma 
Muicherjee v. Peari Mohan Muhherjee (:i0 W. Jl. 
pp. 374 and dlil) governed the present case and that 
the Plain tiflsVere entitled to a decree. 

Agltinst that decree the Defendants Nos. 1, 2 and 
6 preferred this appeal, and it was argued that the 
case of Rhedoy Kristo Mutry v. Aobin Chamlra 
Stn (12 C. L. K. 157) which was hdlowed. in Rajtn- 
dra Kumar Bose v. Mohim Chandra Gho^e (3 C. W. 
N. 753) applied to the present case and that the 
onus lay upon the landlord to prove his own title in 
ordef to disturb a possession ^of very long duration. 

ITdd That the possession by the Defendant 
of a tenure of limited extent withid the I’laintifls’ 
jiuini raises iiq j)re8umption,of title upon his scii^urf 
of a piece of land and claiming it as part vf his 
tenure. , ^ « * • 

That the onu» lay upon the Defendants to pvQvc 
that the land was included in their moh-uraii holding 
and hot upon the PlaintifTs to shew that it was not.* 

Rajendra Kumar Bose v. Mohim Chandra Ghose (.*> C. 
W. N. 7G3) and Rhedoy Kristo Mistry v. Kohiu Chan- 
dra Ben {\2Q, L. II. 457) explaine*d and distinguished. 

That when a tenant has been in long and peace- 
able occupation of land as part of an adniitte<l 
tenure, it lies upon the hiiullord in a suit for eHk?ct- 
incnt t(» prove in the first instance that the land is 
his hhas property and not the tenants’. * * 

B(d^u Shih Chandra Balit for the Appellants. 

Dr. Ashniosh Mukherjee and Bahus Kalini^Kaih 
Sen and JUsma R'alh Boite for thp Uespoudcnts. 

. t . Appeal dismisstd. 

II. r. c. 

fCIVIL APPELLATE JURISDICTION,} 

AiTEAL I’UOM ApPKLI.ATE DEi’REE 
No. 721 OF 1899. 

,, , I'med IIasul Saha and others, 

(IlTta^^T ' Ih'incipal Defendants, Appellants, 

I Anatii ])A^I)^b Chow’dhury and anr., 
j riaintifis, Ivespondents. 

Income Ta.r Act {11 of ISSM^ B. C.), sec. o — Profits 
of a niela held on land let for agricultural purposes 
— Mela held ivhen there tronid he no crops on such 
land—Liahility to pay road-cess — Tenure-holder — 
Board's manual — Ride franM hy the Board — 

Road-cess Act {LX of mo, B, C\), CJi. //, Ch. T, 
secs. 7 9^ d 06 — Boardlscess proceeiUngf {t^f L^th Kov- 
mher ld98y No. Collection 10^ File 90\ of 1897)--^^ 
Income-tax and road-cess, liahfiity to pa.)/— Jurisdic- 
tion of Collector tit assess road-cess— IJliva. vires. 

This )vas an appeal preferred on the 18th of 
April 1899, against the decree of Babii •’Copal 
Chandra Bancrjee, Subordinate Judge of Bungpur, 
dated the 23rd of January 189D, modifying tbe 


7, Auj 


decree of Babu Ibijendra Lai Chose, ^lunsif of 
Nelphamari, dated the 30th June 1898*. 

The facts of the case are shortly these : — The Ap- 
pellants- Defendants held a mohirari jama under the 
riaintitts and the pro formd Defendant of lls. 12-8 
per annum which they had agreed to pay for the 
right to hold a mela on a certain land, in the month 
of Falgun every year, when there would bp no 
crops on the land. According to their pattah, dated 
the 12 th Magh.1267, they were to pay this sum 
to their landlordls from the profits of the mela. 
They were called upon by the Collector , 4,0 submit 
a valuation roll under the Road-cess Act (IX of 1889, 
B. C.), witJii regard to the profits of this mela and 
submitted it. The Collector then fixed a certain 
amount of road-cess on the profits of the mela 
• which he realized from the Plaintiffs. The Plaintiffs 
now sued to recover thip road-cess from the Defend- 
ants as well iUJ the rent due under the lease. 

The linsl .Court disallowed the Plaintiffs’ claim for 
road-cess. The Subordinate Judge, on appeal, 
allowed it holding that the Defendants were tenure- 
holders within the definition of tenure-holder con- 
tained in the Road-ccss Act. 

The DfefeiKhvits preferred this appeal, and on their 
behalf it was argued that inasmuch as they had to 
pay inhome-tax on the profits of the mela they ought 
‘ not to be held liable for both income-tax and road- 
cess, that* no road'cess was payable on account of 
the profits of the mela held on the land when it 
i.s not held for purposes of agriculture, and that the 
mer(§ fuet that the (blleetor assessed cesses under the 
Road-cess Act was not sufficient to make them liable 
to the Plaintiffs for the road-cess, as the Collector 
had acted without jurisdiction. 

//<*/(/- That the land on which the mela is held 
is no doubt laud iiSed for purposes of agriculture 
t\hcn it is .m t being used for the purposes of the 
^nelq, but whtm it ‘is being used foV the purposes 
of the mela not being used for purposes of 

agriculture and the profits 'of the mela are not 
incomes which w’ould be exempted from income-tax 
, umler s,ec. 5 of A 6 t U of 1886. 

That the Defendants would be liabfe to pay 
income-^ax and consequently notl'oad-cess. 

That it was not intended by the legislature to 
assess with roM-cess tax land ‘from which profits 
jjBubjectto income-tax are derived, except when such 
land Is used for agricultural purposes. 

That the rule (Rule 33 at pp. 74 and 75 of the 
Road-cess Manual) framed by the Board of Revenue 
under sec. 106 of the Road-cess Act to the efiect that 
the profits derived from land lused for the purposes of 
a mela are assessable wish road-cpss is ultra vires and 
the Board is not authorized to make such a rule under 
the provisions of sec. lOG of Act IX of 1880, B. C. 

Bobus Saroda Charan Miitra and Soroshi Charan 
Mittra for the Appellants. 

Baht Mohini Mohan Chahavariy for the Re- 
spondent. 

H. P, C. Appeal allowed* 
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REPORTS (See Index.) 


I'Hgli Court c^oticco, 


The Hoii’ble Mr. Justice Uarington will nil on Friday, the 
(ith, and on Saturday the 7 th Sciilernher next, at 11 a. m., for 
tin* jiurpose of hearing urgent applications. 

From and after tlie 7 lli Septeinher ne.xt only laattcis which 
an' leally urgent will be taken. * 

Sjiecial aitpuiutnients to hear such matters nnu be (•blained 
through the N’acalion Otlicei'. • » » t 

Tlie applicaiiun for cucli ai>pointniont inu-'t .•*taie» tlic 
grounds of urgency. , 

High Couiit, o. S. ) . ,1. 11. Heohi.k, 

T/u litoi, j /hpvtif Uiijislntr. 


• • 


The Higli Court, Original Side, will be closed for the animal 
vacation (including Mohaloya, Durga, Luk.^nii, Kali^ I'h.jah'i, 
Ehatriditya and Kartiek pujah) on and l^rpin Thuixlay, tlie 
r>lh day of September, to Saturday, the Idtli day of Novcinbeii 
11*01, both days inclusive, and will I'esuuie its sitliiigi' on^ 
Monday, the ISth day of November 11*01. • • 

Thd‘ Insolvent Court will sit on Tue.sday, the 1st day of 
October 1001. • 

The Offices of the Court, Original Siile, will be closed for 
general business for the annual vacation on and from ^\ednes- 
day, the 18th day of September, to Wednesdiw, the 13th Aiy 
of November 1901, both days inclusive, aud lor Ivartick jmjah 
on Saturday, the 16th day of November ne.xt. 

One Judge will remaiu in Town for urgent husiues.x, and 
arranpmentB will be made for the attendance of such 
Ruiierior and subtualiuate officers as may be required for the 
disposal of urgent business. 

High Court, 0. S. ) 

Th ^Oth August 1901,)' 


By order, 

W. R. FINK, 
Kegktrnr, Or'igiml Side. 


The undcr-mentitmed principal officer.s will be on duly 
during the A'acation. 

Application for .sjtecial appointment, s for tlie hearing of 
urgent niattcra sliould be inaflo in waiting. 

ETom 7lh Septe^pbi'f next up to KUh October next. 

'Po 

, • C. lOTKll, 

« /, Jiojjd Street. 


Fioiii lit ft October l^end of Vacation. 

^Ko 

.). II. Ih-cni.R, Fs().. 

• /.-'.s', I, Oil'd' Cieenhir lioud. 

W. It. FINK, 

lieiilstrar, (trigiiiat Side, 

Hum Corin’, 0. S. ) 

Till JUIt A (((JUKI l!d>L I 


It is hereby notilied that the Higli (^*url. Appellate Side, 
will b| olo.''ed for the annual \acalion from Fridav, the (lib 
Septemlier, to Saturday, the l()tli Novemhei 1901, botli days 
incliLsive. » 

The Hftn’hle Mr Justice Harington and tlie Hon’hle Mr. 
.Justice (Jupta will sit as the Vacation Judgi's, except, during 
the following Couit and (besotted (Fxe<'uti\o) holiday.^, r/:. 


Gazetted holiday on ac- ) 
count of Molialaya ^ . j 

Gazetted holidays onl 
account of Durg.'i .and . 
Jjukhi Fujahs 

( la/etted liolida\N on :ic | 
c(jjiiit of Kali Fujah . / 


S-il unlay, the FJth Oclohi'r 1901. 

Thiiiwlay, the 17th Ocloltor, to 
Mond.'iv, the 2Sili October 
litOl. ■ 

Snnd.n and Monday, the 10th 
and 11th Nevemher 1901. 


('ourt holiday on ac-J W cdnesd.i} . the lOlh No\euibei 
count of F.hrali iilitia . I l9(il. 


Court h(*lida\.s on uc- ) Saturday and Suiid;t\. thelblh 
«‘ount of Kartio Fujah. j and 17Lh November 1901. 


Moiion.> and case.s in wliich Vakeels are engaged will ho 
heard on Tuesda\."> and ThursdayH, and sucli other days Uq may 
fiom time to time he fixed, lA IF o'clock a m. 

The Gffiee of the A[>])ellate .Side will )>o clo.sed for the vaca- 
tion from Saturday, the FJtii October, to Wednesday. Hie 
13tli November 1901, both days inclusive. 

Such Trau!^lators, E.xumiuerH, (/o[>yif»ls and A.^KlanU of 
the Uccoid Department as may he reqiiiicd, will atleml office 
throughout the vacation, e\ce[»t on the (^turt'^ ^auctioned 
holidays and the Gazetted holidays above spi'cilted. 

R. SHFKFSHANKS, 

High CurUT, J jtegirtivr . AiqdUnU Sid /. 

Tilt .'/th Av/^iiff Ild/I. I 


»The coneftiitution the Division Courts, taking 
effect ou and from Monday, the 2nd September 1901, 
will be as follows 

Presipenoy Gihjup, Bi'Rpwa.v Group and Pbivv 
Council Department. —The Hon’ble the Chief Justice 
aud Mr, Justice Gupta. 
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lU.isHAHYE (iROur AND Patna Gnoup.—Mr. .Tustice 
Hill and Mr. Justice Uampini. 

ORDINARY Chi^jinal BUSINESS. 4Ir. Justice 
Banerjee and Mr. Justice Harington. 

Part-heard criminal cases and reviews. -Mr. Justice 
Ohose and Mr. Justice 'I’aylor. 

Arrangements on the Original Side as before. 

Ai;j'HOUC5u wb (^annot (jrudoe Lord IToiutouse 
his well-merited retirement yet we cannot fielp feel- 
ing a deep sense of loss on our being so suddenly 
deprived of the benefit of his mature ex[)ericn(*c, 
deep insight, profoiiiid learnfng iind sober judgment 
in matters of vital importance tc%, many in this 
country. It was exceedingly self-denying on his j).irt 
to have served on the Judicijtl Committee for t^venty 
years without any pay. He was our Law ‘^leiybct 
in the Supreme Council I'rom 1*^72 to f(S77. lie 
had before that been a (Queen’s Council having talvCu 
silk in 18()2 and as a leader, he was in great re<piiHiti<^n 
before the Privy Council Bar. Not very long after 
his retirement from India he was sworn in as a Privy 
Councillor and was appointed one of the two members * 
who, may, under the Statute .‘1 and 4, William IV, 
c. 41, sec. I, be empowered to sit on the Judicial 
Committee ; the other member at the time was Sir 
.Richard Couch and is at present, Lord Jamt^% of 
Hereford. Since Lord Hobhouse^took his scat in the 
Judicial Committee in ISSI, we have owed* to him 
many valuable interpretations in tbo region of Hindu, 
]\Iahomedan, customary and the eodiii(‘d laws of India. 
Gifted with a rare judicial mind he succeeded in solv- 
ing the most complicated (jucstrons of fact and law 
in a manner which carritfd iniinediate conviction and 
commanded universal confidence. The w’idt-h of^ his 
views and the depth of his sympathy wuh not coin 
lined to the regions of law but travelled olitsidc 
the scope of his self-imposed judicial duties and 
made him take interest in all questions aflecting the 
welfare of India. We shall be wanting in our duty * 
if we did not give expression to the deep sense of 
obligation in which he has placed the people of 
this country by his selLde^ying services on their 
behalf even after the mature age of sixty and for a 
continuous period of twenty years when an ordinary 
man would be longing for rest in the seclusion of a 
retired life. We think that some stops slmnld ho 
taken by the public and the profession to make known 
our appreciation of his singular services ou behalf of 
this country and the great esteem in which he is held 
by all ill consC({uence. It is a pity that the Courts 
are closing now but we hope this call {6 ^nty will be 
remembered when we meet after the long vacation. « 
It will not be too late then, for; it is never too lalje 
to honour a good and a groat man. 

In answer to Mr, Bryce’s questions^ Mr, 
Chamberlain made the following anfiouncement in 
the House of Commons regarding the result of the 


recent conference on the subject of a final Court of 
Appeal for the Empire. 

The (tf the (l(‘logat(s, after sevei-al privala ajeetiiig.s, 

.‘vulanitted reMdutionH to the clfeet that appeab should con- 
tiimc to lie fioui the ooloiiits and from India to his Majesty 
in Coundl, and that a])iioiiitnu'nt ^ to the Judicial Coniinitlee 
.-hould fiotn linu' to time he made trvm the Jlominion of 
r.-mada and Newfound). ind, the (/’onynonwoalth of Australia. 
New Zealand. South Africa, th(‘ Ciown colonies, and India, 
that the {ier.s(ai8 so apjaanled should, if judges, vacate any 
judicial otlice held at the tinu' of such appointment, should hold 
hllice I'oi life ov a term of yeat>, and should hep.ih] an adequate 
.•v.d.iry. It was further .-ugge-.lt-d that arrangeinent's shou'Vl he 
made for .setuiring a larg^jrjit tendance (»f Lords of Appeal at 
sittings of the Judicial Committee, and that the colonies 
slnaild suggest siicli alterations of i)rocedure as might tend to 
the avoidance of delay, the simplification of procedure, and 
^Ihe le.sseiiiiig of cosCs !-!!’**** 

The great majorit^\ of the delegates were opposed to any 
drastic changes in th(‘ ])resofit (^)urt of Appeal-; and, accord- 
ingly, his MajasiC'S (Jovcriim'^'iil do not profxKi^ to suggest 
such changes, allhongh they will, in acuordance with the ri'so. 
lutions ot th*e coiifeiciu'e, .\sk -the \arious Coveiiinients con- 
cerned lo .suggest such altei at ions of proci-dure as may seem 
to them desiiiilde ^ 

Wo consider it time that the Home and the 
Indian Cuvernmont should take step.s to give effect 
to the recomrhondations made by tlie majority of 
delegates. We ofier some suggestions below. 

The I.A\ IXTEUrRETATION THAT WAS I'.EINNJ PUT ON 

sec. ^)ol of the Code of Criminal Ib-oceduie l^y tiie 
Jligl^ Conits in India did not, as wo had anticipated, 
find favour with their Lordships of the Brivy 
Council. In the recent erimfnal apfieal by special 
leave from ^ladras, miiuely, that of N. A. ^Suh'a- 
many<x Iyer, (see Notes ante, p. 2fi0 and post^ p. ,‘109) 
their Lordships observed : - 

. “ The remedying of mere irregularities is familiar 
cin most sytWiiiS of • jurispriidenee, but it would 
be uu extraordinary extension of such a branch of 
tidministering the criminal kiw to say that wdieii 
the code positively enacts that such a trial as 
that which has, taken place here slmlT not bo 
'permitted, that tbijji' coiitravcntidn of ,tlie code 
comes within the , description of, error, omission, or 
irregularity.” 

Eurtlier : , 

< “ Their Lordships are unable to regard the dis- 
•obedience to an^ express provision as to a mode of 
trial as a mere irregularity.” 

The .so-called irregularity sought to be cured 
unfler see. 527 by a Full Bench of the Madras ‘High 
Court consisted in the trial of the Appellant by the 
Court of Sessions on an indictment in which he was 
charged with no less than 41 acts, these acts extending 
over a period of two years. As to the propriety 
of such a course their Lordships observe : — 

“This was plainly in contravention of the 
Code of Criminal Procedure, sec. 234, which pro* 
vided that a person may only be tried for three 
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oftepces of the same kind if coninutted within a 
period of 1*2 months.” 

As to the policy and purpose of sec. 3*U their 
Lordships 'say 

“ The reason of such a provision, which is analog- 
ons to our own provisions in respect of embez- 
zlement, is obviously in order that the jury may 
not he prejudiced by the multitude of charges 
and *the jnconvenit^ico of hearing together of 
such a number of instances of culpability, and 
the consequent eiid)arrassment Ifoth to judges and 
accursed. ^ tib is likely to cause confusion and to 
interfere with the definite pi-jof of a distinct ofFence 
which it is the object of all criminal procedure to 
obtain. The policy of such a provision is manifest, 
and the necessity of a system of writ Urn acensation 
specifying a definite criminal ofionce is of the essencoi 
of criminal procedure.” * 

AViiat follows is not hERELV afplica’iilg to the 
facts of this particular ca.se but has n bearing on 
the practice, sometimes resorted to in our Superior 
Courts, of disregarding even serious irregularities in 
the mode of conducting trials in t(je Coifrts below 
and of proceeding to dispose of the case on the facts 
in the record and thus in a manner usurpi^ig the 
functions of the jury. 

“Their Lordships think that the course pursued, 
and which was plainly illegal, cannot he amended 
by arranging afterwards what mighUor might not 
havi^been properly subinilted to the jury. H.'pon 
the assumption that. the trial was illegally con- 
ducted it is idle to suggest that there is enough 
left upon the indictment upon which a conviction 
might have been supported if the accused had 
been properly tried. Tlie mischief sought to be 
avoided by the statute Las been done. The efibet 
of the multitude of charges before* the jury Iia.^ 
not been averted by di.ssecting the verdict after- 
wards and appropriatihg the finding of guilty only 
to such- parts of tlie written accirsation as ought 
to have been submitted to ^he "jury. It would ii^ 
the first flaco leave to the Cflurt the functions of 
the jury, and the accused would "never have really 
been tried at all upon the charge arrangigl •after- 
wards by the Cour't. Their Lordshfps ci‘nnot regard 
this as cured by sec. 537.” 

This gives the death blow to tl/e pica oiiMvhich 
convictions ^ are often upheld by our Courts of llevi- 
siou even when an accused has not had a fair ti;ial. 
Another very significant fact in this case is the 
quashing of the conviction instead jf sending i% on 
remand or for retrial. The principles of English 
criminal law, which surely governs our codes, do not ' 
permit an accused to be tried more than once on the 
same charges and their Ijordshi])s, no doubt, set 
aside the conviction on that account. There is 
much to be said in favour of this practice and not 
the least is that, if it is followed, as it is bound to be, 


the lower Courts will be less lax in the holding of 
criminal trials and the Police or the prosecution 
will have no more opportunities of supplying just 
what was lacking to secure a valid conviction at a 
8iib.sc()uent trial. ^ 

UEPRESKNTATION OF INDIA IN THE 
JEDICIAL CO.MMITTFE. 

The decision of the conference on the subject of 
an Imperial Court of Appeal and the retirement of 
liOrd IIohhouHo call for an adequate reprosontatioa 
of India in the Judicial Committee. The only Indian 
expert that there is now in the Committee is Sir 
Richard Conch. Rut "Sir Richard is now in his 
oighty-fit'ili yea? and has not of late been in good 
health. Fortunately, neither of these has stood in 
his way of taking upon liimself a very large share 
t)f •thc**wj[)rk ot the Judicial Committee. Jlis judg- 
ments, which wc have recently n'ported, shew that 
neither age nor health has to any degree impaired his 
jiidicial insight or his power of close reasoning attd 
clear exposition, liut it is doubtful whether he will 
^ ho able to stand the severe strain of his duties 
’ for very much longer, d'lierefore, the (]ne8tion of 
the appointment of some more experts in Indian 
law has assumed some urgency. Wo understand 
froi^ Mr. Chamberlain’s announcement in the House 
of»Comnion.s that the opinion of tlie Coverniiient of 
India will be askftd on the question. AVo would 
"therefore urge both on the Home and the Indian 
Government the importance of selecting only such 
men as would commiind the confidence of the people 
of this country and maiiitiiin the high reputation 
that the Judicial Committee has established amongst 
them. * 

A^ut the question of getting the best men is not 
• free from diiiieulty. Sir Richard Conch is the only 
menA)er of the Judicial Committee who gets any 
coiiqiensation, and that a very inadequate one, for 
the drscharge of his arduous ami highly re.sponsible 
duties. The Statute 3 and I, William IV, which 
c.stablishcd the Judicial Committee, makes provision 
under sec. 30, for the ])ayment of .ClUO a year each 
to two Indian or Coloiyal, judges who may be ap- 
pointed by the Crown to attend the sittings of Hie 
Committee. This is hardly any inducement to any 
judge of any eminence to forego his rest and reaiimo 
judicial duties of the most intricate and responsible 
character late in life. 

in 1^S7 this was felt and by an Act of Parliament, 
50 and 51 Vic., c. 70, sec. 1. it was provided that 
when there ^'as but one Indian or Colonial judge 
in the Committee, who attended under 3 and 4 
,Will , c. 41, sec. 30, be might draw the two 
iums of jfcIcOO. A*surn of JC800 a year is hardly 
ail allowance befitting the position or responsibi- 
lity of a member of the Judicial Committee. 
But as Sir Richard Couch had, even before Lord 
Hobhouse, accepted an unpaid membership in 1881, 

307 



cccviii 


THE CALCUTTA \l7EEKLY NOTES. 


[VoB. V. 


six years later when he was otlered a compensa- 
tion of £800 annually for Ihs services he saw no 
reason to refuse it. But that this allowance is no 
inducement to men of his merit to accept a seat 
on the Judicial Committee, is suthciently evident 
from the case of the first Chief Justice of Bengal. 
Sir Barnes Peacock, we believe, refused the ofTcr 
of an unpaid membership as also that of compensa- 
tion under 3 and 4, Will. IV, c. 41. sec. 30. 
The fact that the allowance of £400 or £800 is 
meant to be in addition to what an Indian oj Colonial 
judge got for his pension, makes no difference ; 
for, as Sir Barnes Peacock said, the judge did not 
get his pension for nothing hut he had to earn it. 

It was because of such diftculties that a statute 
was passed in 1871, 34 and 35 Vic, (f 91, empower- 
ing Her Majesty to appohit four nuMuliers buthe 
Committee on an annual salary of £5,000 each •from 
amongst jiersons wdio had i^t any |irne occyp'ted "the* 
position of judges in the Superior Courts in KngUind 
or that of Chief Justices in ^ladras, Bombay or 
Bengal. Four members were accordingly appointoil 
and out of them Sir Barnes Peacock and Sir James 
Colvile represented India. Tliis statute, however, 
provided that •the appointments were to be made 
within twelve months and any vacancies to be filled, 
that might occur within two years. This statutory 
power was not revived after two years and with the 
death of Sir Barnes Peacock in 1894 the last*of 
the paid members of the Commitfee disappear^ed. 

Having regard to the present constitution of the' 
Judicial Committee and to the recommendations 
of the conference held at the Colonial office we are 
of opinion that no time should by lost in strengthen- 
ing the Indian representation in the Committee by 
the appointment of realty competent members on a 
salary befitting their position. But India s^hould no 
more be burdened with any additional chargps on ' 
this account than are the colonies, especially, having 
regard to the fact that we already pay very heavy 
Home Charges whereas the colonies pay none. « 
Blit since the appointment of some Indian experts to 
the Committee, on the same status and salary 
as the Lords of Appeals in Ordinary, cannot be made 
before a special statute earn- be got through both 
Houses of Parliament, no delay should be made 
on that account to appoint some suitable successor 
to Lord Hobhousc. We would venture to suggest 
that if either Sir Arthur Wilson or Sir Keyraond 
West can be persuaded to become a member of the 
Committee under 3 and 4, Will. IV, c. 41, sec. 1, 
for the present, that will remove the scare that 
has been caused in India by the retention of the 
name of Sir John Kdge in this connection. Having 
restored confidence in the Judicial Cmraittee in thia 
manner the Government migkff proceed to consider 
what further steps should be taken to secure a 
more adequate representation of India in its final 
court of appeal. ^ » 


llcbitto. 

Tub L/iw relating to Hindu Wills. By Arthur 
Phil lip, % M. A , and E. J. , Trevelyan^ B. C. Z., 
M. A. Publishers — W. , Thacker tC- Co., 2^ Creed 
London E. C. Thacker^ Spink cf? Co., Calcutta 

This work is divided into thr^e parts. In the 
first part the learned authors, have discussefl the 
principles of law applicable to Hindu Wills ; while 
the second and thw:d parts consist of annotated edi- 
tions of the Hindu Wills .Vet and the Probate and 
Administration Act. A,s a book of refererice it *-wiIl 
1)6 found *highly iisefVil, for all the leading cases 
dealing with Hindu Wills have been collected under 
various headings. In fact it may almost claim to 
be a digest of cases relating to Hindu Wills. Look- 
ing at the work in this light, the first chapter of the 
hook dealing with, tlfe testamentary ' powers of 
Hindus seems to us to be somewhat superlluous. 
There the learned authors begin by stating that “ the 
testamentary power of Hindus is now firmly estab- 
lished, apart from legislation and then proceed to 
discuss very brieffy the rise of testamentary power 
amongst Hindus. They do not, however, throw any 
fresh lighten tFc subject. Having regard to the scope 
of the ^vork, it also seems to ns that some of the cases 
have been cited at somewhat unnecessary length 
and ill consequence the work lias become at places 
slightly cumbersome. It supplies however a long- 
felt want, for not only are the sections of the Suc- 
ccssiqn Act tfiab have been incorporated into the 
Hindu Wills Act printed m extenm but-tlie leading 
cases dealing with the subject So far as Hindu Wills 
are concerned have been given in the notes appended 
to the various sections. The book shows great 
research and ought to prove a useful adjunct to the 
practitioner’s library. 

II V t ■ - - - ^ 

(EitgliBh 

HOUSF OF LOKDS.-^Devby v, John Cory. 
Before the Lord <Ciianubllor, Lo^d M.Vcnauhten, 
Lord ShXnd, Lord Davey and Lord Brampton. 1st 
August ^901. 

Divsetor acting l^ona fide, but misled by the officials 
of the company -^lleavy losses — Payment of dividends 
^nt of capital — Question of his liability, 

Tbe‘ question "In this case was between one of the 
directors of the National Bank of Wales, the Respond- 
ent, John Cory, and his fellow-shareholders. 

The Appellant was the liquidator of that Bank. 
He «bad succee(]ed in obtaining an order from Mr. 
Justice Wright awarding against Mr. John Cory 
£54,000, for payments made during several years 
of dividends out of capital. Mr. John Cory was a 
director from 1883 to 1890. The Court of Appeal 
reversed that decision. 

This was the liquidator’s appeal from that decision 
releasing the Respondent from any liability. It 
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wii8 admitted before the }i<ni8e of Lords that no 
charge of fraud or moral obliquity was made against 
the Ueapondeiit, but the case against him and his 
liability’was.put on the ground of grave negligence 
as a director. It was Argued that tliough he may 
not have known the true state of facts, he ought 
to have known them and his broach of duty in that 
respect rendered him liable. It was made the test 
of tiis responsibility that he did not find out what 
was fraudulently withheld from his knowledge. It 
was shown that he was in a network of conspiracy 
and fraud ; warning le^^ters of auditors ha<l^been kept 
back from his knowledge. *, He rn.ade enquiries from 
time to time but was deceived. * 

Their LoRUsiiirs in their judginent were guarded 
as to laying down precise rules for the guidance or 
omharrassmont of businessmen in their conduct '^)f 
business affairs, ‘ and disekimed assent to some of 
the propositions laid down by the CoNrt of Appeal. 

The Lord Chancellor, inter a/m, in a lengthy 
judgment said “ Was Afr. Cory to turn liinisclf into 
an auditor, a managing director, a •chairman, and 
find out auditors, managing directors and chairman 
were all alike deceiving him That the letterfi 
from the auditors were kept frcMu him is clear, 
that he was assured that provision 'had been made 
for bad debts and that ho believe<l such dssuranco 
is ’ involved in the admission that he was guilty of 
no moral fraud ; so that it comes to this that 
be ought to have discovered a network of con- 
spiracy and fraud by which he was surrounded 
and found out that liis own brother add the 
managing director (who have since been made cri- 
minally resjionsible) were inducing him to make 
representations as to the prospects of the concern 
and the dividends properly payable, which liave 
turned out to be impro[)cr' and false. J cannot 
think that it can -be expected of a (Jirector that* he* 
should be watching the inferior olficers of t he ^ hank, 
or verifyingv the calculations of ^hc auditoi^ thtun- 
selves.* The business of life could not go on 
people*, CQuld not trust those who arc put into a 
position of trust for the express* purpose ,of attend- 
ing to 'details of management. If Mr. Cdry was 
deceived by his own officers there appe«irs to me 
to4)e no case against him at all.’’. ^ • • 

Sir Robert Reid, K. C., Mr. Ingpm, K. C., mid 
Mr. Evans for the Liquidator. ^ , • 

'Mr. Swinfen Eady, K, (7., Mr. Isaacs, K. (7., 
and Mr. Ilar\ for the Itespondent. 

Decision in favour of Mr. Cory, the Director. 

C. W. A. Appeal disvussed nHth costs. 


of (ffascB. 

(The important ones io ho ftillj repoitod hoiMaftor.) 

PlilVV CiH’XClL. -Appeal from Madras. N. A. 

SlUlRAMANVA IVKll V. ThE KiNO KmPEROR. tfild 
August 1001. For facts and arguments refer to 
5 C. W. N. cclxix. ^ 

Criminal Proved ur< Code, ,s(ic.s. A-L', dJdf. 

The Lord Chancki.lor delivered their l/u-dships’ 
judgment to-day wherein it is slated that the Peti- 
tioner had been tried upon an indictment in \\hi(di, 
lie was charged with no less than 11 acts running 
over a period of two years ; that was directly 
opposed to the expriss terms of sec-. ‘J31 of the 
(lode of Criminal Procedure, d'hfit (\)do had pro- 
vided that a person may only be tried for 3 offences 
of* the same kind if (Committed within a period of 
twe*l\;e months. The course pursued was plainly 
illi'gal And sucli* illegatity cannot be amended by 
arranging afterwards wliat might or might not 
have been left to the jury. 1 fisobodience lo an 
'express provision as lo Lbe mode of trial cannot 
be regarded as a mere irregularity. 

The judgment then refers to certain observations of 
Lord Herseliell and Lord llussell of Killoweii in 1 Law 
Hep. App. Cases, I KOI, p. 401, as regards the con- 
stitution of a suit not warranted by law with 
lyJ^iroval and concludes as follows : 

“With all respect to Sir Francis Maclean and the 
other'*J udges who agreed with him in tliecase ©f Ahdnr 
Rahman v. Keramnt (1. L. U. '21 Cal. S.30 ; s c. j C, 
W. N. bob), he appears to liavo fallen into a very mani- 
fest logical error ui arguing that because all irregula- 
rities are illegal, tlfat therefore all tilings that may in 
his view be called illegal are therefore by that one 
adjective ap})lied to them becomo equal in import- 
ance afid arc su.sce[)tible of being treated alike. 
LuJ This trial was prohibited in the mode in which it 
was conducted, and their Lonlships will humbly advise 
His Xlajesty that Die conviction should be set aside.” 

Mr. Afayiw for the Petitioner. 

Mr. /’hiflips for the Itespondeut. 

(J. W. A. Conviction set aside : No order for costs, 

PRIVY COUNCIL. 

[Ari'EAL I'ROM THE SPECIAL CoURT OF Na TA L. ] 

The Lord Chancellor. 

Ia)rd Huriuujse. 

Lord Macnaohten. 

Lord Davey, Ab parte Ian Lodkwyk 

Lord IIodektson. xMakais. 

Lord Jhndley. 

J9t)L 

21, July. . 

Jligli h'eason^Cvnstmiction of laws ^^repiujmnt 
to Englaad^^— Colonial Laws Validity Act, lSf>5 — 
Constitution of Court — Acting Judge. 

lliia was a ^letition of Marais for special leave 
to appeal ftoin an order of the special Court at 
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Natal convicting him for high treason and sentenc- 
ing him to 12 months’ imprisonment, which he was 
undergoing, and to a line of ,£200, which he had 
paid. He was found guilty of having joined the 
Boer invading forces in the Klip Itiver district of 
Natal, taken up arms for tliem, and accompanied 
and assisted them in the fiirtherance of the war. 

His case was that soon after Ladysmith was 
invested by the Boei forces, Klip River district 
where he resided as a farmer was abandoned by 
the British forces ; that he was left at the mercy 
of the Republican troops, they having taken com- 
plete control of the district and proclaimed Martial 
law. d'hat he was commandeered by them and had to 
unwillingly perform police duty lor them, but when 
the British re-occupied the place he refused to accom- 
pany the invaders in their rctiyat northwards. 

He complained that he was tried by a Court 
WTOngly constituted; ho claimed the right iif beii'ig 
tried by the I'lngliah law and urged that he was 
wrongly tried by the Roman Dutch law. 

The special tribunal which tried the IVtitionci'' 
was one constituted under a Special Local Act 14 of 
1900. That Act was passed midor tlie then existing 
circumstances of the Colony to try persons charged 
with high treason. It provided for a special Court 
consisting of three Commissioners to sit at Natal.- 

Lord (Jithridge^ K. C., (Mr, W. Slochcn and iO*. 
Renard with him) referred to the ^nrovisions of that 
Act, al§o of the Supreme Court Act, 189(), an/l sub- 
mitted that the Court which tried the Petitioner 
was not properly constituted owing to there not 
being a member of the Supreme Court of the Colony 
on the commission ; he urged that ,* here was a marked 
distinction between an acting Judge and a permanent 
Judge of the Supreme Court. Lord Coleridge further 
argued that the Petitioner as an original, settlor 
in Natal carried with him the law of Knglan/^1, a 
right to a trial by a jury ; that right ho now claiifled. 
Roman Dutch law was made applicable to the (blony 
at a much later date by a (.^olonial Statute, and it 
was not within the power of the Colonial Legislature 
to pass an act so repugnant to the law of Kngland 
so as to deprive a person living in that Colony of 
the right to a jury trial. IFe referred to the Colonial 
Laws Validity Act, ISGo, and to memorandum 9th 
August 1722 of a determination of the Privy Council 
reported in 2 Peere Williams, p. 74. 

The llonble J. W. Leonard, K. (7., (with whom 
was Mr, Gohfoj') for the Natal Government was heard 
only on the question of the constitution of the 
Court. 

The Lord Ciianoellou said their Le^'dships were 
agreed that this a]>plication should be refused. 

On the 2nd point his Lordship’s judgment was » 
mainly based on the Colonial Law's Validity Act, 18()5,‘ 
which his Lordship said was passed for the very 
purpose of getting rid of the ditticqlty suggested 
by Lord Coleridge. i ' 

The judgment then proceeded “ refurring to the 


Statute of 1865 which they had to construe and the 
words repugnant to the laws of England ’ were not 
to be construed in their bald sense, but with the 
new qualifications introijuced in the intepretation 
clause. What was to be repugnant to the law of 
ICngland within the meaning of those words, was a 
repugnancy to some Act of Parliament extending to 
the Colony to which such Colonial law might relate, 
or to any order or regulation made under such Act. 
The obvious purpose and meaning of the statute 
was to preserve the right of the Imperial Legislature 
to logislaje for a Colony, although a local legisla- 
ture liad been given to iti' and to make it impossible, 
when an Imperial Statute had been passed expressly 
for the purposes of a Colony, for a Colonial legisla- 
ture in that sense to enact anything repugnant to 
what was an express law applied to the Colony by 
the Imperial legislature- itself. As to -the other 
argument wiilr reference to legislation by a Colony 
which in some respects might run counter to or be 
repugnant to some law of the Ihiited Kingdom, 
that, if it \Yer‘e construed in a wide sense as Lord 
Coleridge suggested, would render the Colonial legis- 
.hitnre illusory altogether, because it was hardly 
possible to deal with the right of any British subject 
by a local legislature which should nob in some way 
or anotfier run counter to some provision in this 
country which was enacted for a ditrerent purpose 
having no special reference to the circumstances of 
a particular Colony. That statement reconciled the 
princi^de of giving a local legislature, but neverthe* 
less leaving it still open to the Imperial Legislature 
by express legislative provisions to do something 
in a Colony.’’ 

With regard to the first point his Lordship’s judg- 
ment concludes as follows : — 

“The Governor could not of his own motion 
appoint a perseq as an acting Judge. By the 28th 
section it must be at the request of the Chief Justice 
so that in order t^) pieside or be one of the Commis- 
'sioners they must have a person qualified to be a 
Judge, and the acting Judge must bo appointed at 
the reqiiert of the Chief Justice. It” was admitted 
that the Petitioner was tried by a person who was 
an acting Judge, and their Lordships were called 
upon fo ^ay that the Court was not properly consti- 
tu,^ed because one of the members of it was not 
Pfc'rmanently a Judge of the superior Court, but 
only an' acting JiiTlge within the meaning of the Act 
of Parliament. Their Lordships were npt able to 
say '’that that prevented his being a- Judge of the 
Supreme Court; and if ‘he was a Judge the provisions 
of the statute were satisfied and the commission was 
, properly constituted. For those reasons their Lord- 
ships would humbly advise tlis Majesty that no leave 
to appeal should be granted.” 

Leave refused, 

C. W. A. 
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AiTKEN Sl’ESCE (is Co. 

V 

M. Simon Fernando. 


PRIVY COUNCIL. 

[Appeal from the Superior Court of Ceyi.on. 

Lord DAvey, 

Lord James of Hereford.* 

Lord Robertson. 

Sir R. Couch. 

. 190h 

• 27, July. * . 

Petition for »fteciid leave to appeal — Arhitration 
— Final decree. * 

jrhe Appellant was the Petitioner and th^ PlaintilF 
in the suit, which he ha(?Jnsfcitgted in the District 
Court of Colombo, against the abovenam^d F ernando, 
to recover Rs. 43,317 as damages for brcacli of 
contract to deliver certain (piantities of plumbago 
within a certain time. The Defendant denied ihnt. 
the plumbago in'qnestion siiould have been delivered 
within the dates alleged by Plaintilli; asserted ti»an 
the contract had been cancelled by mutual agree- 
ment, and also denied tliat PlaintifFs had sustained 
the damages alleged by them. • 

Just previous to the date fixed for the hearing 
of the action and at the Defendants suggestion thq 
parties agreed to refer to the sole arbitration of the 
Ilon’ble H. Ji. Wendt their whole dispute. Tlic 
District Judge thereupon in accordance with the 
written agreement of the parties referred tl\o matter 
in dispute to that gentleman for final decision as sole 
arbitrator. ^ 

Later on the District Judge extended, by an order 
of his, the time for the making of the award until 
the inth March IQOO ; this was done on the joint 
motion of the parties. 

And the first sitting of the arbitrator was fixed 
in communication witli both parties for 28th Feb- 
ruary 1900. 

Oil that day Plaintiff s rppresent^ativo heard ffjm 
Defendant’s repiesentative that he would not attend 
the sitting, and on the same d^te the arbitrator 
heard ’from Defendant .that on his coiuiscrs advice 
he was unwilling to go to arbitration and desired 
withdrew from* it. • * • • 

Several sittings w^ere held Cy the arbitrator, upon 
each occasion after duo notice* to Defendant, and 
evidence was taken by him. • ^ • * 

On the lOtir March 1900 the arbitrator filed Jiis 
award in the Court of the District Judge deciding 
ill favour of the Plaintiff. * 

Thereupon the Defendant petitioned that Court 
to set aside- the award on the ground that lie was 
under the bond fide impression when he arranged 
to let the matter be decided by arbitration that *wdiat 
was being referred to Mr. Wendt was for Mr. Wendt 
to suggest terms of settlement, which w^ould bo • 
open to the parties to accept or reject. • 

That petition was dismissed by the District Judge 
on the let May 1900. 

The Defendant thereupon appealed to the Supreme 
Court against such dismissal, and refusal to set aside 
the award. 


While that appeal was ponding on the 18th May 
19U0 the District Judge passed a decree in terms 
of the award. 

The Defendant then put in an appeal against that 
order of the District Judge. 

A Division Dench of the Supremo C;)urt (The 
Chief Justice and another Judge) on the 4th July 
1900 set aside the order of the District Judge of 
the Ibt May 1900, and declaring the award a 
nullityi they remanded the cause for further pr(»- 
ccedings. vVt the same time they dismissed the* 
Defendant's appeal against the decree of the District 
Judge of the 18th May, on the ground that sec. 092 
of the Civil Procedure C()de, 18S9, did not allow an 
appeal from such .a dccrot' : novertlieless the ('Joiirt 
intimated that in thei;* opinion the decree should not 
ha\^i been entered )>ending tlu' appeal to them. 

• Plaintiffs theri*!^^)!! •jirayed for leave to appeal 
to Her laic Majesty m CoiuumI from sneh decrision 
of the Supreme t'ourt, and further prayed that upon 
the granting of such eerliticate the judgment of the 
Supreme Court miglit ho brought up on review 
under sec. 782 of the Civil Procedure Code beforo 
the Supreme Court sitting collectively preparatory 
to that appeal. 

On the lOth September 1900 that Divisional 
B®nch after hearing both parties granted the oerti- 
licate. , 

On, the same day on motion of Defendant’s coiinHol 
the same (Nuirt set aside the decree of the District 
Judge of 18 lIi May: which as aforesaid had given 
efiect to the award. 

The case theiueame on liefore the l’’idl Uench of 
the Supreme ('ourt on iOth ]\la,rch 1901 for argu- 
ment in review preliminary to the intended appeal 
tf^ Her J\laji‘sty in Council. 

A«d it was decided that the Court had no power 
to ^raiit leave to appeal where the judgment decree or 
sentouce sought to ho apjiealcd from was not a final 
decree or one having the efiect of a final decree or 
definite sentence, and being of opinion that the 
certificate is.sued was j>er incuriam recalled the same 
declining to hear the review-. 

Petitioner submittAl, inter alia, that the term 2)er 
incuriam was wholly inapplicable hero for the issue 
of the certificate was the deliberate act of two 
Judges after duo notice to parties and hearing 
counsel on both sides and on motion expressly m.ade 
for it. 

That the collective (^ourt had no power to recall 
the certificate at all events not without formal pro- 
ceedings ad^ioc, and therefore had no power to refuse 
to hear tlfe case in review'. 

That if Petitioner wuis not entitled as of right to 
appeal from the* ’several orders of the Supreme 
Court, that special leave should he granted because 
a question of, law of great importance to the com- 
mefeial comminsity was involved in this case regard- 
ing referenee to arbitration and the rendering 
nugatory of the submission made. 
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And Petitioners praj^ed for special leave to appeal 
from the orders of the Supreme Court of 4th July 
1900, 19th September 1900, and 29th March 1901. 

The Honshu J. FT. Leonard^ K. C., (with whom 
was Mr, F, II. M. Con'htU) submitted that he was 
seeking leave to appeal from what was a final judg- 
ment, and was proceeding to explain the various 
orders made subsequent to the award when Lord 
Davey intimated that their Lordships were agreed 
that leave to appeal should be given. 

Leave to njjpeal granted, 

C. W. A. 

CALCUTTA HIGH COURT. 

[CIVIL APPELLATE JURISDICTION}* 

I o «■ 

ArPEAl. I'liOM Al’PKJJiATR DkOUKK 

No. 784 OF 1899. 

JIampini, J. 1 AsiiUTosir Nath Roy, Defendant, 

(irUPTA, .1. I Appellant, 

1901. I 

6, August. J Sheikh Abdul, Plaintiff, Jtospondent. 

Bengal Tenancy Act {YIII of 1885), Ch, X 
(former) — Bettlemeni officer, rent recorded hy, on 
application hy zemindar for settlement of rents ^of 
raiyats — Ex parte order — Order, if Ihiding on tenant 
who never ohjccied — Res judicata — Limitation'^ Act 
(Xr of 1817), Arts. 11 110, Sch. IlSuit for 
alteration of rent recorded - Certificate issued wider 
Act I of 1805, cancdlation or modification of, suit 
for. " 

This was an appeal preferred on the 2(1 ch April 
1899, against the decree of llibu Kartik Cluindia 
Pal, Subordinate Judge, 2nd Court, of Zillah Tipperali, 
dated the 11th January 1899, affirming the deevee 
of Babu Cirish Chandra Sen, Officiating Munsif of 
Brahmanberia, dated the 28Lh June 1898. 

The facts of the case were as follows : — 

There was a settlement of the Plaintiff’s rent by 
a Settlement officer in May 1891. Tiie Defendant 
applied for a settlement of his tenants’ rents in- 
cluding that of the Plaintiff'. The riaintifF was 
found to be in possession of excess lands and the 
Settlement officer accordingly increased the Plaintiff’s 
rent from Rs, 7 odd to Jls. 9-12. The Plaintiff 
raised no objection under sec. 105 of the old Ciiapter 
X of the Bengal Tenancy Act. He preferred no 
appeal to the Special Judge, but remained perfectly 
quiet. The Defendant’s estates being<^, under the 
management of the Court of Wards, a certificate 
of the amount due for the rent of 1303 and 
1304, B. S., due from tlie Plaintiff was issued in 
1895-90. The Plaintiff then objected to this certi- 
ficate but bis objection was disallowed on the 
25th January 1897. Plaintiff accordingly insti- 
tuted the present suit on the 7th July 1897 for 
cancellation or modification of the certificate issued, 


under Act T of 1895, which he pleaded was issued 
for an excessive amount and for recovery of a certain 
sum of money said to |bave been paid in excess 
of what was really payable by him. 

Both the lower Courts held that the Plaintiff w^as 
not bound by the proceedings of the Settlement 
officer, that the latter had no right to raise the 
Plaintiffs rent and accordingly modified the certi- 
ficate and gave the Plaintiff a decree for the recovery 
of a sum of Rs. 19-12. 

The Defendant then preferred this appeal, and 
on his behalf it was contended (1) that the order 
of the Settle'meiit officer, dated May 1891, had the 
effect of res judicata and (2) that the Plaintiff’s suit 
for the alteration of his rent was barred by limita- 
tion. 

On behalf of the Plaintiff it was contended that 
the order of the Settlement officer of May 1891 
was an ex parte order, was passed without notice to 
him ; that the order was not executed and that it 
could not have the effect of res judicata and that 
the suit was not barred hy limitation inasmuch 
lis it was a suit for cancellation of the certificate. 

The Court /ie/ct— That the decision of the Settle- 
ment officer in a proceeding in which the Defendant 
and the present Plaintiff were arrayed against each 
other, as Plaintiff and Defendant, and in which the 
officer took evidence and decided the question of Plain- 
tiff’s rent along with those of other tenants, had, under 
sec. 107 of the* Bengal Tenancy Act, the force of 
a decree. 

That it was an ex parte decree, the present Plain- 
tiff not having appeared in the proceedings, and 
though it might not make the question of the Plain- 
tiff’s rent res judicata it w^as admissible in evidence 
and was good evidence as to the Plaintiff's rent. 

^'J'hat the period of limitation applicable for a suit 
for tliQ alteration of Plaintiff’s rent after a record 
of rights was finally published, is either Art. 14, 
Sch. il of the Limitation Act, which allows one year 
for the setting aside of the act of a Government 
officer in his official capaeity not expressly provided 
for, or Art. 120, which prescribes six years as the 
period of limitation for a suit for which no period 
of limitation is presaribed elsewhere. 

I, ’hat the present si^it having been instituted more 
tl«m six years after the Plaintiff’s rent \vas settled, 
the suit was barfed by limitation, and that the 
Plaintiff ought not to be allowed to bring a suit for 
the alteration of his rent under the specious guise 
of a suit for the amendment of a certificate. 

Bahus Boidya Fath Dutt and Bepin Behary Chose 
3^or the Appellant. 

Mr. Rasool and Bahu Jadu Xath Kanjilal for 
the Respondent. 

Appeal allowed. 

H. P. C. 
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'It will he noticed that the decision of thk^’cll 
Bench #111 tlie case of. Paresh Nath v. Kobogt^pal^ 
^reported at p. 821 of this issue, considerably enlarges 
the scope of see. 310A of the Civil Procedure Code. 


}»rotuoti<m of the judges to higher iippointiiKMitrt de|K'i»ds. If, 
on the other hand, they ue<(uil tlie tteeu«(*il in a doubtful 
ease, the) are sail I to he iuuvinI by the desire of obtaining 
ebeap popularity wilb Ibe, masses. There is no doubt, wliat- 
ever that siicli uccusatifuiK juf*, in neaily every ease, idle 
ealunmies ; buttl^veiy fact f)t‘ tlieir existence 'sb, ikes ibat 
eonfid<*nco in the administration of jusliee mi which the wel- 
fare ol^tlu' eoiimiunity so latgi'ly <lepends. 


,AVith rroaud to the imi'olicy of fiiosecutions 
for such olltinces atid the futility of punislunenU 
on such account, he farther adds : - 

AVbenever acts criiuiiially punishable do not Hbock tb" moral 
, Ren.rte <*f the people among whom they are committed, persons 
suffering in respect of the commission of sucli acts ai-e looked 
upon as martyrs, and no disgrace wbalmcr attaches to tlu* 
}»unishuieiil which they suffer. The most loyal subjects of 
the drown cannot view a person wlio refuses to rise wlum the 
Kiugfei health is proposed, or wlu), in criticising some Iloyal 
ut iterance, uses language more forcible than refined, as belong- 
ing to the same class althii'vos ami eardsharpers, and if such 
•a persoit receives punishment Kiiuilai’ to that iiujiosed ujxrn 
real criminals, liis had manners or coarse utterances arc for- 
gotten in Aiew of the exagg(*rated piinidimeut. and he iw apl 
to receixe H) imicli glo) ification I'll his departure li-om primal 
that the xxhole incident is Mih-eijui'nl ly looked ujam with 
ph'-iNiire ratiier than 'l^ith regret. Muny o| (he delerient 
effects of tlie puuislimeiit of hufmiunid- arc ihu- neiitiali-ed. 


TjIE DEd'lSION DK BaNEKJEE, J., IN THE DASE OF 
S'hiwia , Prosad (Piose v. Tdl’i Jihiflfk and ors.* 
reported in our last issue (o C. W. N. 81G), where 
his Lordship held that the appointment of a 
pleader .must be in writing and filed in Court but 
his acceptance of. the vakalatngtvia* need not be in 
writing, <s worthy of note. * We are suret that 
this decision will 4)e found ' of considerably service 

in the raofussil. , « • 

* • 

Dr. Schruster’s remarks, in*the pages of thS 
Journal of the Society of Coinparaiive Legislation,* 
with* regard to the offeifbe of Idst^ majestr and pro- 
secutions on that account, apply with ecpial force^to 
the altered definition of sedition and prosecutions 
for the samy. , • 

The somewhat vague definition of the offence to wliich I 
have referred gives rise to another regrettable .circuin.'^tance. 
The distinction between acts or utterances justified by law 
and those which are threatened witli imuishment is of h 
very subtle and delicate kind, and the Courts who have to 
administer the law find it very difficult in many case> ti» 
come to a conclusion which docs not expose them to violent 
criticism. If they efr ou the side of severity, they are accused 
of curiying favour with the authorities, upon whom the 


The RWElPr^OF (iO\ ERNMICNT IN STAMl’S FUR FEES 
levied *on law-suits durini' the past year, in Bengal 
alone, amounted to over I crores of rupees. 

Court Fee Stamps 1,23, 14, .3 10 

* Stamp for copies ... (5,9],l7fi 

Taper ... . . 2,73,275 


Total Ks. ... 1,33,00,055 
The net profit of (lo^oriTment from litigation from 
the I ^residency of Bengal alone, amounts, wc believe, 
to more than half a crorc of rupees. It is a seLtled 
principle that the administration of justice should 
never be made a source of revenue, h'or, the 
heavier the taxtatioii on justice the more inaccessible 
does it become to the people at larg(). It is but 
just that any surplus derived from su(jh sources 
should be aj^ropriated either in securing greater 
.etliciency in the jijdicial or ministerial staff or 
fn allowing the letter a more liberal scale of 
^ay and last but not tlie least in reducing the 
fees levied on law-suits. Wo showed some years 
back, ^ quoting •the facts and figures published by 
the Society of Comparative Legislation, that the 
scale of fees *111 continental countries is much less 


313 


occxiv 


THE CALCUTTA WEEKLY NOTES. 


than they are in India and that India, which is one 
of the poorest countries in the world, ranks with the 

richest — the United States and Great Britain 

in this respect. We wish the Governnient would 
take note of this and revise the scale of fees and 
bring it within the means of the people of this 
country. 


[VoB. V. 

here. It would be enough if our magistrates undei 
stood the spirit of the recent provisions of la 
in respect of youthful and first offenders. Whetlu 
the magistrates have taken advantage of these pr< 
visions will appear from our review of a receti 
resolution by the Bengal Government in thi 
connection. ‘ • 


Dr. Bathenau opens hih article on the 
hiducation of Neglected Children in (Jerminy, in the 
Journal of the Society of Comparative Legislation, 
with the following observations. 

TliP opinion is more aiul mord gaijjing ground that the ino.'st 
ellective means of combating crime is u)t in Kulgocting chil- 
dren to treatment as criminals. More and more it is recog- 
nised that the real question i^iot hovr to improve yduthful 
crimumls after they have got within the meshes of the hnv. 
but to prevent them from becoming criminals. IJdfv- litirlc can 
be accomplished by the forlner method is shown bv the 
increasing juvenile criminality in Germany. 

According to the official* Criminal Statistics for 1896 in 
tl>eGerman Empiieintlioyearl882. 30,697, and in tlie Jear 
1896, 43.962, “young persons between twelve and 

eighteen years— were punished for crimes and i.ffences against 
the laws of the Empire tall ;niiK)r offence.s are exceptedj^ 
lliis means an increase of 43‘2 per cent., and in relation to 
pojiulatioii an increase of 22 per cent. Crimes by adults 
increased during the same period only 34-1 per cent., or 16 
per cent, relatively to population. A very considerabb part 
of this increase is in convictions for dangerous iujurks to 
the person (112 /1 per cent.), for injuries to pro|Mn’ty (48 per 
cent.), and for using compulsion and threats (.abfvit 300 per 
cenl.}. ^ 


The figures are alarming ! Happily we are better 
off. It is significant, however, that Germany is 
substituting educational in the place of punitive 
methods. Conviction , or punishment often de- 
prives youths of self-respect and the sympathy of 
fellow-beings and they practicall}^ become ^cial 
outcasts. In the continental countries experiments 
have for a long time been made, to treat juvenile 
offenders as merely truant children of the State. 
Kegarded in that light they are put, until they^ 
come of age, under the guardianship-control of 
approved private families or in educational insti- 
tutions kept by private individuals for the purpose 
and the results are said ‘to ‘-be highly satisfactory. 
With such youths the authorities take even the 


care to obliterate from the records their names 
so that they may not in any way be prejudiced 
in tluir life's career on account of their past 
acts of indiscretion. Many such youths have been 
k»u.\',n in after-life to distinguish thenibelves in 
jmhlic service or in the ? rmy or navy, who but 
for such tender care of the States would have, 
perhaps, degenerated into hardened criminals., 
Germany being now convinced of the^ superiority 
of the educative method o^er the punitive, hks 
recently had recourse to legislation for the re- 
formatton of youths by an elaborate system of 
gu^ardianship education under State control. Juvenile 
offenders are not common in this ootintry and there 
w no occasion for the State to adopt such measures 


THK PROVISIQNS OF LAW AS TO JUVENIL 
AND FIRST OFFENDERS AND THE 
tTARDINESS OF OUR MAGISTRATES 
IN GIVING*' EFFECT TO THEM. 

Seven weeks ago we iioticed how with the growtl 
of knowledge about crime and criminslp, the idea 
and character of punishment had undergone 

* change in the course of the last century. In n 
other direction is this change more ' marked thai 
in the treatihent of youthful and juvenile offender 
in Europe and America., The wave of this reforii 
reached usjrom these distant shores only toward 
the close of the last century. It was to a oertaii 
extent at our instance that the retrograde legis 
lation w.hich marked both the Reformatory School 
Act (VI IT oY 1897) and the Criminal Procedur 
Code,(V of 1898) was somewhat compensated b 
the introduction of some belated provisions ii 
respect of youthful and first offenders. The. Ri 
formatory Schools Act, which sought in an unpn 
cedented manner to shut out appeals to superic| 
cou,rts against magisterial orders for detention il 
Reformatory Schools, met with most uncoinprc 
mising criticism in these Columns, and bjf way o 
compromise Mr. Chalmers introduced sec. 31 fo: 
counteracting this evil by empowering, amongs' 
others, the superior, courts to nullify such magis 
,terial orders by discharging youthful offender! 

* after due admonition or by making them over t( 
partjnts or guardians on executing a bond fo 
their good behaviour for twelve months. Thus came 
some good out of evil. Similarly when our Pena 
Code and Code tof Criminal Procedure underwent 

* revifi^oU curtailing tlie liberty of speech , and free 
dom of thoughtc and augmenting the powers o: 
the ^magistrate and the police, there was a general 
outcry against I ?uch retrograde, measures and as a 
«op from the same, source came sec. 562 of the Code 

^of Criminal Procedure embodying the principles ot 
the English First Offendersiket. 

Such is the history of progressive legislation in 
British India in recjeut times But yet it is so very 
inconsistent with the spirit of the administrators 
of criminal Isfw in this country that it has failed 
to make any impression upon them. They are 
trained in a school where they are taught that the 
object of a trial is conviction, and that every con- 
viction should be followed by punishment. To them 
the provisions of law which offer to an offender, 
youthful or mature in years and understanding! |ku 
opportunity for reformation seem meaningless. We 
haTo year after year tried to explain the policy of 
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le n^w law and sought to draw the attention of 
ir lower judiciary to it, but it seems to ho purpose. 
We had also drawn the attention of the Bengal 
overnment- in reviewing its Resolution of 1898 
1 the Reformatory Schools Act (3 C. W. N. 
joxlvii) and the Government in its turn called for 
/atistioB relating to cases dealt with under the new 
rovi8i(jn of law, .but wo regret to notice that 
tliou^i three years * have elapsed since then, yet 
3 information is forthcoming. The Government of 
engal does not evidently appreciaffe the disregard 
ith which, its instructions have apparently been 
eated by its subordinates. Jnpjts recent Resofution 
1 the Reformatory Schools dated tfie 6tlf of July 
1)01 we find, 

“ The Lieutenftiit-Covernor notices with surprise tlmt the 
•esent report is silent as to whether the CornmisHioners of 
ivisions have submittejd 'reports showing how far the pro- 
rtions of sec. 81 of Act VlII of* 1897 and of see. ,562, 
liminal Procedure Code, were utilise<l by trying* magistrates, 
liis information was expressly re([uired in the orders ou the 
eformatory Keport for lb98.” • 

The reticence of the Divisional Commifsteiier may 
Q due to the fact that no figures are forthcoming, 
; th| mofussil magistrates consider it perhaps a 
•avesty of a trial to release an accysed for his 
eing a first offender, or to discharge a youth with 
J monition for any act of indiscretion or, to Aake 
im oVer to his parents or relatives for being of 
ood ‘behaviour instead of sending him to prison 
■ subjecting him to lashes in vindication of their 
ithority. It is not merely that many inagistrates 
nore the sections, but wc have come to know fin 
le course of reporting cases, that there are others 
ho are altogether ignorant of their very cxist- 
ice. When many of them do not care to follow the 
tianges in the law, we doubt whether their attention 
in be directed, to ‘the policy and purpose of it by 
jme observations made in a Government Resolu- 
on, published in the rarely read pages of the Gaxei^. 
f, however, the Government issued a circular draw- 
ig the attention of. thS mofussil magistracy to the 
revision of law, we might expect better results. 

It is all the same, a matter# for* congratulation 
lat the record of crime amongst us continues* to 
e low as compared *with other coftntries and that 
ivenile criminality still stands at# a figure •tltat 
almost negligible.’ In this province of over 70 
lillions of soul the total numbei' of admission of 
outhful offenders to Reformatory Schools duifing 
le pa*st year was only 128. This ’unfortunately 
lows, however, an upward tendency, the admission* 
uring the previous year being only 99. But the 
ieutenant-Governor Buspects that, perhaps, tliief 
icrease may be due to the fact of the magistrates 
ot having availed themselves of sec. 31 of the 
Reformatory Schools Act and sec. 562 of the Code 
P Criminal Procedure. 

If, however, we compare these figures with the 
gures of juvenile criminality in Germany, which 
0 |)ubli8h in another column, we may justly feel 


proud of our boys and girls* Yet how striking is 
the contrast between the treatment they receive 
here and in the continental countries. There they 
do not so much punish as endeavour to reclaim their 
youths from an evil course. This solicitude for their 
well-being is said to have produced most excolloiit 
results. Our Government is not wanting in this 
solicitude, but our magistrates will want a great deal 
of persuasion to recognise the principle that tho 
prevention of crime is by far preferable to the in- 
discriminate infliction of punishment. 


^ebiclD. 

An Eimtomb ok J^eading Cases in Equity, founded 
on ]Yhite and Tudor’s selection. By W. If. Hastings 
Kdke*M. A. Published by Sweet ami Maxwell^ Ld,^ 
Si Ckqncei'y Lanei Law PublisherSy 1901. 

Mr. Kelke’s little books have proved very useful 
and Ve welcome this addition to our Library. 
The# author baa succeeded in his aim, namely, that 
of giving the student an outline of Equity as 
settled or illustrated by selected leading cases, 
llie arrangement is not alphabetical as in White 
and Tudor, but the author has grouped the subject 
under different heads, such as Trusts, Administra- 
tion, l^ortgages. Partnership, Infants, Waste, ikc., 
(kc. The leading principles have been clearly enuu- 
ciatod but in some ca8*e8 the notes may have been 
mitde more copious. It is somewhat difficult for a 
beginner to understand the full effect or value of 
principles when they take the shape of formuho. 
The author has througlyiit tried to compress what he 
had to say within a small compass. Abbreviations 
are sometimes useful, but “^qy” for “Equity” 
hardlj* economises any space and in a printed work 
*se6ms to.be somewhat out of place. Wc should 
like to sue this book in an enlarged form. 


*A Pkactical and Concise Manual of tub Law 
HKLATINO TO PUIVATE TrUSTS AND TRUSTEES. By 
Arthur UnderhiUi M. A., LL. D. Published by 
Buttemorth CV;., Pi Temple Bar^ W. C., 

Law Publisher Si 1901. 

This is the Fifth Edition of Dr. Underhiirs work. 

*Mr. Lewin’s elaborate treatise on the subject is well- 
known to the profession, but its bulk is not 
ordinarily very inviting. A concise treatise on the 
subject has always been a great want, and the 
present work in which the principles of tlie law 
have been extracted and formulated, has met that 
want. The awthor has rightly preferred modem 
casts to ancient ones. Mowing Sir George Jessei’s 
dictiim in re Hallet. Tl»e present edition contains 
fewer pages than the last, but as the author explains, 
the change is due partly to an alteration in the 
type andfsize of tSe ,page and partly to increased 
brevity in the statement of tho illustrations. Some 
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idea of the labour of producing such a work can be 
gathered from the fact that the table of cases 
cited, extends in small print over forty-four pages. 
We recommend the work to our readers as a practical 
treatise and as particularly useful both for study 
and reference. 

Indian Aiuutration Act (IX of 7 h / IL X . 

Monsor\y Bar at- Law. Pnhluhed hy Thachr^ 

Spinh <(' Co.^ lUdl. , 

This is a neat little work uud nicely got up. 
Mr. Morison has incor})orated in it all the Statute 
Law in force in Jhitish «'ndia upon the subject of 
arbitration, and the rules framed by, .the High Courts 
of Calcutta and Homhay. Tlie autlior has not been 
able to include the rules of tlie Madras ^High * 
Court and the Chief Court of Burmah,.^ a*s thvy 
were under consideratioft wJieif the wofk was*pub- 
lished. The references given will prove helpful to 
the profession. There has been some confusion 
owing to the recent amenduients in the law relating 
to arbitration, as contained in the Civil Procedure 
Code, but when it is remembered that the present 
Arbitration Act (IX of 189h) only relates to 
arbitration by agreement without the intervention 
of a Court of .Justice, much of the confession 
should disappear. .Mr. Morisons book should, .also 
prove useful to nuTcantile hums, as it is not bur- 
dened with technicalities. *• , 

A Hand-uook of Civil Law. By X. K. liamammi 
Aiya^ B, A., B. L., Vahil^ Jjigh Courts Madras. 
Printed hy P, C. Kallipnasundara Xadar and pub- 
lished by Q. A. Xatesan <(’ Co., Madras. Price He. 1. 

This is the Second Edition of*tlic Vroik, ^diicji 
is ill the form of questions and answers. ' We find , 
the Law of Property, (Contracts, Equity, Torts, 
i'.vidence, and Civil Procedure, all treated in the 
same way as also the subject of Hindu Law. Ihfe 
author has evidently been at great pains in pre- 
paring the work, but the form is unsatisfactory,* 
except for students going up for tlieir examinations, 
who will no doubt find i€' of assistance. 

The Indian Ukoisi ration Act. By Desai 
tarn, Pleader, High Court, Bombay. Printed at the 
Taiwa- Vivevhaka Prm» Pi ice Rs, J^. 2nd Edition, 
1001. 

In spite of several works on the subject, we 
welcome this one as a valuable efddition to them. 
The arrangement is very ^praiseworthy and the 
appendices will be found useful. The notes h^ve 
been carefully arranged and cases followed by, liis- 
tiuguished or dissented from, in any subsequent case 
have been specially referred to. WtO find the book 
very convenient for reference,*^ as the head-notes 
of cases have been given in full and* arranged under 


sepayate headings printed in cleat*, bold, black type 
It is handy in every way. We note that the cas( 
law has been brought up to the end of Decembei 
1900. The get-up and printing are also excellent. 

In the case of Rex. v. Veeraperimal Pilhii mv 
another, tried at the last August Sessions of tlu 
llinh Court at ‘Madras, the learned Chief .Justice 
(Sir Arnold White) passed decision on t^ree pointf 
of considerable importy.nce. The first related tb sec 
-los of Hie Indian fenal Code. The second to 
477 of the same and the third to the value legally 
to be attached to averments in statements made 
by the accused at the close of the prosecution before 
the committing Magisjtrate. 

The facts* of the ease bearing on these points as 
stated ])y the prosecution were as follows : — 

The complainant (the fifst witness on behalf of tin 
prosecution) and the first accused were co-executorf 
of an estate. The second accused — a nephew o 
the first accused —kept the accounts of the e^ate 
for a rertuiner^ation and under the direction of tin 
first accused. On Ifith October last, a sum o 
Us. 6^ and^odd was received by the first accused fron 
one Mr. Martin, a vacating tenant of the Estate 
for the broken period of 19 days of the month 
The second accused, in making entries on the 18t 
idem, entered only Hs. .’12 and odd and as rent n 
ceited for 10 days. On this being discovered by tlr 
complainant on 20th idem, the figure .’12 and^odd an( 
the words “ ten days ’! were erased and the correc 
figure and words were substituted in the handwritin, 
of second accused. The first accused was a part; 
to it. 

( )n ihesetajlegatioiv?, the first accused was charged 
anaong oilier things, with the offences under secs 
408 and 477 A, the prosecution contending (1) tha 
an executor came under sec. 408 as a servant o 
the estate and j[2) that he fell within .'the tern 
“ofticGr ” in sec. 477A, as every ex'ecutor is an office 
of Court to which he has to render accounts. 

The* learned Chief Justice in disapproval of thes^ 
conWitions hejd*(l) that an executor is not a ser 
, vant within the meaning of sec, 408 and (2 
that^ as he cannot be said to bo employed by Cour 
to keep accouifts and as he. had no other “ employer 
as contemplated by the section, the. first acQUse( 
fj^as not rightly charged under sec. 477 A. 

The third point arose in consequence of the accuse' 
Having statei before the committing Magistrate tha 
the wrong figure originally entered was, not Rs. 3 
and odd as rent for 10 days, but Rs. 56 and od' 
as rent for 17 days. This statement as to the entr 
being for Rs. “56 and odd for 17 days " was repu 
dialed before the Sessions Court incorrect and i 
was also found to be manifestly false. * 

It was contended for the prosecution that tb 
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accused were bound by their original statertient and 
that the question reduced itself to whether the 
original figure was Rs. 32 and odd or Rs. oG and odd. 
It was further confended that, inasmuch as it appear- 
ed conclusively that the figures Rs. “uG and odd’’ 
were not there, the only conclusion that could be 
arrived at was that the prosecution had established 
tlfoir case thkt Rs. “ 32 and odd ” was originally 
entered. ^ 

The learned Chiuf Justick held on lids point that, 
though the averments in the statements of the ac- 
(yised iflight be taken into consideration,, they were 
not legal evidence. ThTlt the. piovecl falsity of 
Rs. “56 and odd” having been in the accounts, di<l 
not take^ away from the ])rosecntion the onus of 
proving affirmatively and by reliable evidence that 
the figure Rs._ ‘*32 and odd” was originally entft*e(J 
which is ‘the gist of the* ofifence of falsification of 
account books. • 

Cnglisk ^otc«. 

IlorsK oK LORDS. — Georok WiiiTKoHunrH, 
Limited v. Cavanacjh. Before the LouD^CnANCEDhifR, 
Lords MA(’NA<;nTEN, Shand, James ov FTereioud, 
BiiAMproN and Rodertson. • 

Estopjtel — Covipatif/ law • Certification and rerti- 
' ficate — li f presentations of secretauj arid of mana<jin<j 
director. 

The Respondent, Cavanagh, 8nei?for damages from 
the Appellant Company for refusal to plac'e him on 
its register of shareholders. The question for 
determination was wliether tlic Company was bound 
by the representations made by those appeals. The 
Court of Appeal held that the Company was estopped. 
The C'onVpany appealed. 

The alleged estoppels . were ^ij^tinct and *^ere 
sepkrately dealt with in the judgment of their 
Lordships. That, relating to the secretary Wells 
arose under the following circumstances : One Ray- 
mond had undertaken to transfer to the Respondent 
certain preference and c0jtain ordinary share# in 
the Appellant Company. . The transfers made by Ray- 
mond were certified by Wells in the usmfl w^ay; they 
containing under his signatui-q as seifl’ofary that 
the coupons or certificates qf the shares f)urp(yting 
to be dealt with were at the Company’s office, las a 
.matter of fact no certificate whatever had been 
lodged At the office to meet the sales nor were any 
certificates' forthcoming to meet the transfets exe- 
cuted by Raymond. Wells was Raymond’s servant 
and was aware that Raymond’s diali^s were fraudu- 
lent. He was in conspiracy with Raymond. , 

Lord Macnagiiten’s judgment which was accepted 
by the Lord Chancellor on such facts proceeds : — * 

“ Is the Company bound by the representation of 
their secretary. That must depend upon what 
authority the secretary had or was held out as 
having. Now the duties of the secretary of a 


Company are well understood. They are of a 
limited and of a somewhat humble character. ‘A 
secretary,’ said Lord Esher, is a mere servant. His 
position is that he is to <io what he is told and no 
person can assume that he has any authority to 
represent anything at all {Barret v. Bouth London 
Trtwiway Co.^ IS t^). B. D. 817). In the present 
ease the secretary w’as not even on the pay of the. 
Company, at least not directly. The Company it 
seems was provided with an office and a secretary 
by nA)Otlier (\)mpany which appears to have been 
under Raymond's control. No doubt the practice 
of certifying transfers is a convenient one. It 
faelitate.s dealings in shares in the stock exchange 
and so facilitates indirectly to increase the value 
of the shares as a marketable commodity. But 
in permitting its ^jccrotary to certify transfers, it 
csfnnot be supposed ibal a Company authorises the 
•secretary to d^ uior(A than to give a receipt for 
, certificates which arc actiially lodged in the office. 

I cannot think that a Company is estopped by the 
certification of its secretary if be gives an acknow- 
ledgment for certiiicates whicli liave not been lodged 

with him” There is a marked 

difference between a certiticale and a certification, 
a ccrtificato is under the seal of the Company. 
By the Company’s Act 1862 a certificate is primd 
fitcie evidence of title. A certification stands on 
* a different footyig altogether. Transfers are never 
certified under the Company’s .seal there is no 
obligation on a Company to certify transfers at all, 
the certification is not passed by the directors or 
brought before the Board. A certification is only 
reijuired for temporary purpo.se8 to meet the 
exigencies of business the stock exchange . . , 

. . . It seems to me that it would bo most un- 

•reasouable, in any case, whether the transaction 
takes place on the stock exchange or not, to hold 
a* Company estopped by the certification of its 
Kccretaiy, if the secretary certifies a transfer with- 
out having received certificates. The supposed 
estoppel, therefore, founded on Well.V certification 
fails altogether, and for the same reason the case 
founded on alleged misrepresentation by the Company 
fails also.' • • 

As regards the alleged estoppel by the representa- 
tions of the managing director the facts are com- 
plicated but the following portion of the judgment 
of that noble Lord is sufficient to indicate the 
salient facts and explains the grounds of his decision 
“ I must confess I am utterly at a loss to see any 
ground upon which an estoppel can be raised against 
the Company. To begin with what authority had 
(George *\Vhitechurch, to make any representation 
in reg^ird to t^iose certified transfers which could 
hind the compan/ He was no doubt the managing 
director. The commercial business of the Company 
was entrusted to him. But no body can suppose 
tfiat this was commercial business. I put that 
aside. Tl!en I have always understood that a 
. . 317 
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representation to bind anybody as an estoppel, must 
be a representation of an existing fact, or rather 
a representation as to some fact alleged to be in 
existence, and not to .promises de ftUuro. What 
was it that Whiteclmrch represented as an existing 
fact? That Wells was the secretary of the Company 
and that the certification on the certificate was 
signed by him ; well that was perfectly true. That 
Wells had u(^tnally received the necessary certi- 
ficates? It is absurd to suppose that Whiteclmrch 
was asked to guarantee that, lie h^ad no reason 
*tc doubt Wells’ honesty, and naturally took it for 
granted that Wells would not have given a receipt 
for that which he had not received. The Master 
of the Kolls seems to think that" the representation 
attributed to W'hiteclmrch was a reprei^ntation to 
the effect that the Company, or the board of^ 
directors would act on the certified transfer without 
requiring more. That is not a representation' * of 
an existing fact. If it is any tWng it is a promise 
de ftihiro which cannot be an estoppel. The doctrine 
of estoppel by representation is a very old head 
of e(iuitv. It has been discussed not unfrequently 
in this house — notably in the case of Jordan v. 
Money ^ to wdiich Lord Selbonie was constantly in 
the habit of referring. It is founded on a broad 
principle which enters so deeply into the ordinary 
dealings and conduct of mankind that I sometimes^ 
rather doubt whether any great advantage is to' 
be gained by endeavouring to reduce ft to rules such 
as those which have been formulated in the case 
of Carr v. L. d: K. W. Railway Company, Perhaps 
some of the difficulty which have gathered round 
the present case have come from clinging to rules 
rather than attending to princi{)les.” ' 

The other Lords concuried.'" 

Mr. Lawson Walton,, K. C., Mr, Sioinfen Eady, , 
K. C., and Mr. Wells for the Company. 

Mr. Rufus Isaacs, K, C., and Mr. Ryland for the 
llespondent. 

C. W. A. Appeal allowed with costs. 

COURT OF APPEAL -Stacy v. II ill. Before 
the Master of the KuiiLs, Lords Justices Collins 
and Rombr. 1st March 1901. , . 

Bankruptcy Act, lS8d, sec. o5 — Lessee becoming 
bankrupt — Disclaimer — Detemmaiion of his inUrest, 
sub-sec. 2. 

In re Finj.ey (21 (J. B. D. at p. 482 quoted) 
followed. 

One Thomas Chapman was the lessee of a house 
in Sheffield which Plaintiff’ had let to him for 5 years 
from X’mas day 1898. The Defendant for such 
lease to Chapman gave to Plaintiff a guarantee re- 
garding “the payment of so mwh rent a!S may 
be from time to time in arrear for 21 days to a 
sum not exceeding £140. This guarantee to remain 
concurrently in force with the lease for li period of 
5 years from X’mas 1898.” ‘ , 


The rent stipulated in the lease was £280 a year, 
some months after taking such lease Chapman was ad- 
judicated a bankrupt, and a trustee was thereupon 
appointed. On February 15th, 1900, the trustee 
disclaimed the lease. The Plaintiff’s agent had 
received the key of the premises and had advertised 
it for sale, that was all the evidence there was of 
Plaintiff’ resuming possession thereof. 

The action was commenced to recover rent for one 
quarter to Lady day 1900. The queltioii for deter- 
mination was the effect of the disclaimer. Mr. 
Justice Phillimore after deciding that Plaintiff had 
not resumed possession had held that by such dis- 
claimer the lec/see w'as released from liability to pay 
rent, that as the Defendant’s guarantee only extend- 
ed to the payment of rent in arrear, there was 
not liability under the guarantee for any rent after 
the disclaimer. 

■'The Plaintiff haying failed presented this appeal. 

The Court op Appeal following the above-men- 
'tioned case supported the decision of Mr. Justice 
Phillimore. Thei Legislature intended as between 
the lessor and lessee to draw the line at the date 
of the disclaimer ; and the incidental result of dis- 
charging the ' lessee, was to discharge the surety, 
leaving the lessor to prove against the bankrupt’s 
estate for any damage which he might have been 
put to, owing, for instance, to his inability to let 
the premises on as good a rent as previously. 

Mr. Sylram Mayer for the Appellant. 

Mr. Montagu Li\}h for the Respondent. 

C. W; A. Appeal dismissed with costs. 

COURT OF APPEAL.-— Klanbeu v. Weill. 
Before the Master op the Rolls, Lords Justices 
Collins and Romer. 12th March 1901. 

Execution of garnishee order — Company in volun* 
tary liquidation. « 

The PfAintiff had obtained in January 1899 judg- 
ment for £67 agaihst the Defendant Weill. '• A 
limited liability company called Tenter and Company 
owed Weill £400. Previous to Plaintiff securing 
his judgraeiU against Weill that company had 
resolved to voluntarily wind up. At the end of 
January 1 8{)9 the Plaintiff attached all debts due 
from the company to tte Defendant Weill, obtaining 
a garliishee order nisi. ' This order was made subse- 
qiieiitly absolute. The liquidator of the company 
at that time did not raise the objection that a 
garnishee order could not be made against a company 
ill liquidation ; on his objection, which was allowed, 
it was .ruled that “execution was not to issue 
without further •rder.” 

^ Plaintiff thereafter being advised that the liquidator 
l^ad a certain sum of money to distribute as dividend 
to the Defendant Weill applied for leave to issue 
execution on the garnishee order. Mr. Justice Day 
granted that application and on this appeal on behalf 
of the said company it was contended that there 
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was no power to allow execution of such an order 
against a company Jn voluntary liquidation. 

The Codrt refused to accede to such contention ; 
it was clear that the company had been properly 
garnished by the judgment'Creditor in this case. 
When the Plaintiff called upon the company to 
sjow cause why, they should not pay to him the 
debt due from them to the Defendant, the liquidator 
did not raise the objection no\« raised on behalf of 
the company. If the liquidator at that time had 
taken ‘such an objectioij ])OSBibly it might have 
prevailed, but it was mot necessary 4o decide that 
point. In what the Plaintiff was doing he was not in- 
terfering. with the liquidation. Mr. Justice Day was 
right under the circumstances in taking off the ^tay 
of execution ami allowing Plaintiff the money in thS 
hands of’ the liquidator. TThe liquidator was not th» 
debtor and therefore no order coul3 be made against 
him, but execution should issue againft the company 
unless the dividend be paid within, 14 days by the 
liquidator to Plaintiff. 

Mr. Dohh for the Company in support of the appeal. 

Mr, Solomon for the Plaintiff. ♦ • 

Appeal failed and was dismissed tolth costs. 

C. W, A. 

. COURT OF APPKAL.-~-Whitbouiine v. Williams. 
Before the Master of the Rolls and Lords Justices 
Vauohan Williams and Stirling. ^24th July 1901.* 

Seduction — Foundation for action— Loss of service 
— Girl in Defendant's sendee — Seduced by him in his 
premises— ‘Regularly visiting her parents and doing 
some service there. • 

Thompson v. Ross (5 H. and N. 16, 29) followed. 

The Plaintiff’s daughter entered the Defendant’s 
service in June 1900 to assist him at the bar aud*als 0 
do household work. The Defendant Vas a publtean 
and seduced the girl at his own premises: the ^rl used 
to receive weekly * wages, and Vas allowed undgr 
agreejment with the publican to go out twice in each 
week.' She uged to spend such* time at her parent’s 
house* and assisted them a?«home on locking after 
the children during those visits. • She left pefendant’s 
service in September. The father brought^this action 
for damages for the seduction o( his daughter. 

• Mr. Justice Darling and a cemmon jury had held, 
that no loss of service was established and gUve 
judgment for Defendant. This was the Plaintiff’s^ 
applicati6n for a new trial. , 

The Court op Appeal held that Mr. Justice Darling 
was right ; Thompson v. Ross (5^H. and N. 1^, 29) 
was conclusive of this case. Th*e question really 
came to this, did a household servant \vhen she weirt, 
out on leave ceased to be the servant of her* 
master, the answer was she did not ; that was really 
expressly decided in the above case. 

Mr. Stephen Lynch in support of the application 
' for new trial • 

Mr. Charles Stmpsm opposing. 

0. W. A. Application refused with costs. 


CHANCKRY DlVISION.-i?.' Henry Lovibonu 
AND Sons (1900), Limited^ ‘Before Mr. Justice 
Joyce. 1st March 1901. 

Company law — Removal of name from list of 
shareholders -Abortive amalgamation. 

The above company was incorporated on July’ 
20th, 1900. It took over the old company Henry • 
Lovibond and Son, Limited, and the I'hmnix Com- 
panioB properties. Mr. Robert Hicks was a mortgagee . 
of several public houses belonging to the said’ 
Phmnix Company. These were also taken over by the 
new company aboveiuimed. In pursuance of an agree- 
ment with tjus new eompany, Mr. Hicks applied for 
900 fully-paid preference shares and 50 ordinary shares 
In the new company^ These were allotted to him. 

allotment contained the statement “payment 
•satisfiid by agrwmpnt ef settlement.” The promotion 
« of the new company fell through and the old 
company was in liquidation. Mr. Hicks now applied ^ 

• that the register of sluiveholders of the above 
company be rectitied by striking out his name as 
a shareholder, contending that the real bargain 
between him and the new company was that on 
the amalgamation being (jarried out ho would become 
a shareholder in the new company which was the 
^toalgamated company. The contract for the shares 
fell through bacause there was no amalgamation. 
The* Defendants urged that riaintiff may have a 
remedy against the company for damages owing to 
non-fulfilment of their obligation, but he had no right 
to have Ids name removed from the list of sliare- 
holders. • 

The learned Judge decided in Plaintiff’s favour and 
directed the removal of his name, 

* Mr.*’ Younger, K. C'., and Mr. W light for the 
PkTntifi’. 

* Mr. Stewart Smith for (be Defendant,. 

A ppl ica f mi or an ted, 

C. W. A. 


j^otes of Cnscs. 

(Tho important ones fo bo fully reported hereafter.) 

PRIVY COUNCIL. 

[ArruAL FROM Alt-ahabad. 

J.ORD HoHUOUSE. 


Bahadur Sinott and others, 
Plaintifls, Appellants, 


Pertab Singh and Nund Lal, 
Defendants, Respondents. 


Lord Davky. 

Lord Robertson. 

Sir Richard Couch 

im. 

21,* June. 

JJindu widow estate— Uevision— ‘Alienation — (7m«- 
toia — Weight of evidence. 

This was as an appeal from a decree of the High 
Cemrt for th^ North-Western Provinces reversing that 
of the Sub-Judge of Debra Dun. 

In this case the Plaintiffs, claiming as the next- 
of-kin of 01 ^ Mebr Singh, deceased, sued for the 
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ejec-tment of the Defendants from the (kljwari 
jangle and claimed that they might be put in posses- 
sion of the said jungle. Tlie Defendant, Tertab Singh, 
died after the institution of the suit, and was now 
represented by his minor son Balbir Singh. Similar- 
ly Chetu, one of the original Plaintiffs, died and was 
■ represented by Hira Singh and lianjit Singh, his 
brothers and heirs, who were already Plaintiffs. 

The. grounds on which the Plaintiffs based their 
suit are these. Their kinsman, Mehr Singh, died 
many years ago, leaving a widow Musammat Pritn, 
who eventually succeeded to the possession of his 
estate, whether directly after his death or after some 
interval, is not quite clear. The jungle of Ca’jwari 
now in dispute formed a portion of the estate which 
came into the widow’s possession, and on the 20th 
November 1862 the widow gave out a cutting , lekse 
of the tfaljwari jangle and< of ^therDulas aud (kji- 
awala jungles to Nund Lai and Ram Nath; Nmid< 
Lai being one of the Defendants in this case, and 
Ram Nath, a predecessor of the Defendants. The 
period of this lease expired on the 29th November 
1892. The widow, Musammat Pritu, died in May 
of the same year. 

After the expiry of the lease the Plain tiffs inter- 
fered with the Defendants’ possession of the jungles 
which resulted in the Defendants’ suing the Plaintiffs 
under sec. 9 of the Specific Relief Act. Defendants 
won their suit, and obtained a decree for possession 
of Galjwari, and are now in possession. The plaint 
denied that Defendants w’ere, as they claimed to be, 
owners of the (Jaljwari jungle. The Plaintiffs’ case 
was, therefore, that being the ivext-of-kin of Mehr 
Singh, now surviving, and being the reversioners of 
Mehr Singh’s widow, Musammat Pritu, they were 
entitled to the property in dispute. 

In reply the Defendants asserted that MusaiUmat 
Pritu was the absolute owner of the estate, and did 
not occupy the position of an ordinary Hindu widow 
with respect to the estate. Further, they alleged 
that Mehr Singh was succeeded after his death by 
Musammat Nundo (his aunt) and Pritu did not 
succeed to the estate till Nuudq’s death. It was also 
pleaded that Musammat Pritii was excluded from 
family inheritance on account of misconduct, and 
that the possession she assumed was forcible and 
adverse to the Plaintiffs and their predecessors. 
Farther, it was pleaded, that apart from the fact of 
Pritu’s exclusion from inheritance, all transfers of 
property which she made were justifiable in view of 
the customary law of the Dun, by which Hindu 
widows used to be able to alienate theh husbands’ 
estate absolutely. Again, it was pleaded that after 
the grant of the lease already refjyred to, ])t»isammat ‘ 
Pritu disposed of the proprietary rights in the 
jungles of Galjwari, Gajiawala and Dulas to one 
Major Delane. Dclane subsequently conveyed ^hifs 
right, title and interest to tlie Defendants. They 
plead that the transfer to Delane was fiirther justi- 
fied on the ground of necessity, and^herefore the 


Plaintiffs cannot succeed in upsetting the transfer. 
If Plaintiffs deny the sale to Delane, still the De- 
fendants have acquired a prescriptive title on the 
ground of adverse possession for over 12 years. 
Lastly, they pleaded that as they purchased in good 
faith and for consideration, the Plaintiffs are not 
entitled to possession without giving compensation 
to Defendants for improvements and other expenses 
incurred by them. 

By way of countei^reply Plain tills pleaded : — 

1. That Musammat Pritu made no transfer to 
Delane to tlieir knowledge 

2. Even if made, it was made without lawful 
necessity, and is therefore void as against the re- 
versioners. 

. <1. That Plaintiffs ware not aware of any transfer 
^ made by Delane to the Defendants. 

The genealogical table is as follows : — 

IIUKMAT. 


1 


IS. Killln. 

H. ^upa. 

1 

S. K at tan. 

1 

S. Partap. 

8. Klifiyali. 

1 

S. Narpxt. 

1 

\ 

‘ 

1 1 

iS niHlicu S, Sandal. S /'M.iwai. 

1 

Midir left widow 
Mniiianimat 
Pritu. 

- 1 - S. l.al. 


liiia. S. rial) jit. S. Clk'tn. j 

8. Calmdiir. 


S llnknu S. Tula. S. Khri. 


S K,inln\a. 

1 

S l>e 

The Sub-Judge decided that there 

was no reason 


to doubt that the Plaintiffs’ evidence made out their 
descent satisfa(jtorily and after rejecting the sugges- 
tion qf Pfitu’s Snisconduct and expulsion he said 
that he was satisfied that Pritu got possession of 
Mehr Singh’s property as his widow ; iNiuido appeared 
to have looked after the estate, Pritu being then 
very youqg; on the*' dearth of Nundo, Pritu assumed 
the marfagement. He Held that Pritu had conveyed 
the jungUs in dis{fute to Major * Delane who had 
conveyed them to the Defendants. He decided that 
her alienation wafe not justified ‘by any proved 
ci\stom or for any legal necessity. And, lastly, he 
found that Defendants could claim no higher title 
-.than Delane’s and that they had no equity to 
demand any compensation. 

The High Court on Defendants’ appeal dealt only 
with '^Plaintiffs’ k’tle which they considered was not 
made out. 

Mr, Mayne for Appellant contended that the 
judgment of the High Court was against the weight 
of the evidence. The Appellants’ title had been 
made out and the judgment of the first Court upon 
all points was correct. 

Respondents were not represented. ' 

C, W, A. Jxdgmmt rtmved* 
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REPORTS (See Index.) * 

At one 'hme we weue appreuevsive 'ihat di? 
n;iocrdtic laws and institutions nfight in course of 
time seriously interfere with individual liberty of 
action. Hence, we welcome the recent assurance 
given by their Lordships in the House of Tiords 
(Tof Vale case n C. W. N, anU p. 291 and in Quinn 
V. Leathern^ post p. .*123) that law would not look^ 
, iipon coercion, annoyance, damages and wrpng by 
. a body of men, combined thougli they be for law- 
ful p'urpose. With Huy more lenient eye than it 
does on similar acts of oppression by individuals. 
Tyranny by a community of men is not less galling 
«ind odious than is tyranny by an individual. We 
only echo tihe sentiments of the l^ord Chancellor when* 
we say that if any ‘system of laws tolerated tyrawiy 
of either kind, it must be declared unfit for uiiy civi- 
lized community. Lord Liodlay’s judgment has a riiijf 
of philosophy in 'it which we admire no less tliau 
his cYpoSition of the law. Wq wish that the judg- 
ments ain our* Courts in Tiidia had mofc,of sulSh 
broad principles iji them and les« of hair-splitting 


We note that the JUD'oMBifT# OF Mar CEinr in 
V. Saddle Ali has been jipheld by the 1 Kgh 
Court. This shows that Mr. J^enell’s jiidgmdht 
was substantially correct With the irrelevant 
matters in thfe latter’s judgment, whether they be* 
the result of ’ill-hei^lth or of ill-treatment, we ^ave 
but.little concern. All the same it is a matter of 
great regret that the High CourtMid not evidently 


result of the appeal of N. A Subramanya Iyer to 
the Judicial Committee. The order for the retrial 
of Sadak Ali was fuivlameii tally bad and v^hat was 
still more lyiforhinatc was, that the High Court 
should have thought it fit to give directions to the 
(^)urt below as to th® probable findings of fact. Now 
thAt^.tbc ease has been finally deiennined, we do 
dot fe®l any h®sitjitiofi in saying that ^^r. Hoidt 
•acted in an eminently judicial spirit m taking no 
notict' of tlic unwarr.uitocl suggcstioiH of the High 
• Court and m directing the assessors to ignore 
them and to proceed with the trial with afresh 
mind. That the views of two successive judges of 
the (/ourt below, aided by two ditrurent sets ot 
assessors, have tmally been continued by the Nigh 
Court, in supersession of its own, retiocts credit on 
bath Mr. (xeidf’s view deserves special nuMition 
from another point of view. It is a time-honoured 
primiple of tlio Knglish criminal law' that a man 
must not be put to the peiulty of his life or liml) 
more than once on one and the same cliarye This 
is why Kiiglish judges <lo not as a rule remand 
criminal cases. >lr (hudt in loyalty to the .Superior 
(Wrt, no doubt, held a new trial but with the 
true instincts oi an Lnglish judge r(‘fiaincd from 
iflaking'the prisoner pay the penalty with his life. 


Tun CASE o! (fya Singh \ Mohained Sohman^ UK- 
jjorted in this issue at p<ige 8(>L is suggestive of the 
evils of the present system under which onr ^Magis- 
trates play t lie jiart of a police ofiieer at one time, 
and that of a judicial ofiieer at another. So much 
has lieen said agairjst ^thc system and so little in 
its favour that it seems to be almost a superfluity 
to add to the literature on the subject. Ihit 
when an authority like Mr|,, PitJ^* Taylor in his 
well known treatise fm ttfe Law of Evidence em- 
bodies a warning why a policeman or an mvesti^ 
gating officer’s view should not be readily accepted 
and in doing so, the reasons he advances toll even 
more effectively against the system under which 
investigat^n|; officers are allowed in India to sit in^ 


regard such matters with the same unconcern and ^ judgment at criminal trials, we feel bound to point 
all its errors of judgment in this connection can ^ out that its very ptjicy, in the opinion of experts, is 

opposed to the fundamental principles of the law of 

evidence. Speaking of circumstantial evidenoe and 
presumption <if guilt the learned author enters into 


only be explained on that supposition alone. We 
pointed out at the time that the order for retrial by 
Ameer Ali and. Pratt, JJ., was not warranted by law 
^nd our view, besides receiving general acceptance, 
may finally be said to have received support from the 


the following a!ialysis as to how and why an in- 
vestigating officer is apt to misjudge even innocent 
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words and actions of the accused (Taylor on Evi- 
deiioe, 9th Ed., Vol. I, pp. 67-68). 

“ Something, occurs to raise a suepicioii against a parti- 
cular party. Constables and police-officers are immediately 

the alert, and* with professional zeal ransack every place 
and paper, and examine into every circumstance which can 
tend to establish, not his innocence, but bis guilt. Presuming 
bim guilty from the first, they are apt to consider his acctuittal 
HS a tacit reflection on their discrimination or skill, and, with 
something like ilic feeling of a keen Rportsman, they deter- 
mine if possible to bag their game. Though both sportsman 
and policeman w’Ould be horrified at anything unfair or * un- 
Hp(n‘tsuianlike,’ yet, as both start with this ol»jcct in view, it in 
easy to unintentionally misrepresent innocent actions, t(» nli^- 
undeistand innoofent words, for men readily believe what they 
anxiously desire, and to be ever ready to construe the nut.=«t 
Imrinle'JS facts as confirmatb'ns of [preconceived^' opinions/' 

The system at present in rogue in India has iro 
support either in reason or in authority, and ^ it^* is 
a matter of wonder to ua «\vhy cu^Tceroy of 'sucii 
keen common sense should feel any hesitation about, 
doing away with it, ft is but natural that men 
who have been trained under the system should be 
opposed to any changes but that the Viceroy 
should allow such biased opinion to outweigh 
.the clear dictates ('f reason is more than we can 
believe. If His Kxcollency should bring about the 
separation of the executive and judicial functions 
in our magistrates he will be remembered in India 
for this act alone. But should he leave India without 
giving effect to his original intentions it mpy be 
said tliat it was, perhaps, through the irritation 
caused by the unfortunate conduct of a particular 
officer that a great principle was sacrificed. 

lx ( ONNKOTIOX WITH TH.'!! QUESTION OF KESTRICTINO 
appeals merely by money-value, we pointed out 
some time ago that it was a very unreliable ctaudaul 
for estimating the ini[)ortaiice of appeals. • ,We 
find the Engluh Law Journal answering the letter 
of the last Surviving Member of the Judicature 
roiumission to the Tinm on somewhat similar lines. 

A [ilea for the restriction of the right of appeal is urged by 
‘ Tlic Surviving Member of the Judicature Commission,’ in a 
lengthy letter which appeared iu the Timn a few days ago. ‘It 
aeeui'' clear,’ he writes, ‘ that tlieje should not be the same un- 
restricted right of appeal to the highest tribunal in an action 
to recover lOOf. as in an action to recover 100,000i.’ We 
confess that the desirability of such a money limit in appeals 
to the House of Lords seems to us anything but clear. It 
is true that ‘ wealthy or unscnipulous ’ parties to small actions 
iuive sometimes abuswl the riglit of appeal to the higliest 
Court in the land, but it is evident that an even larger 
meu^uieof injustice might result from restricting the right 
to cases iu which large sums are at stake. An action to re- 
cover lOO/I. may be a test one, and may affect faij’ larger inter- 
ests than an action to recover 100,000Z. An appellate jurisdic- 
tion, bivsed upon the theory that the pecuniary amtmnt involv- 
t‘d in tm action is invariably the correct pleasure its impor- 
tance, would be both illogical and unjifbt. ' , < 

rUESUMPTION AS TO PERMANENT TENANCY 
IX RESPECT OF HOMESTEAD LAND.'- 

report iu our present issue ti^o importitnt 
judguients (6 0, W.^N. at pages 846 and 858) deli- 


vered by two Division Benches of the Calcutta High 
Court where the learned Judges have exhaustively 
gone into the question as to ^hat circumstances 
would give rise to presumptions as to permanent 
tenancy in respect of homestead laud and what not. 
In a large number of the earlier reported cases on 
the subject, it has been laid down iliat mere long 
possession or the mere construction of biiildirfgs 
on the land will ^pot justify any presumption 
as regards the permanent nature of the tenant^s 
leases. In other cases it has been presuufied that 
interests of a tenant must be of a permanent 
nature where the circumstances pointed to tl^ fact 
that the original grant must have been some kind 
of a building-grant or where the tenant bad spent 
'large sums of money in the erection of buildings 
jof a substantial nature to the knowledge of and 
without objection on the part of tlie landlord. (See 
the cases collected in Nahu v. Shahv^ I. L. R. 25 Cal. 
896). In view of these somewhat (conflicting views 
and the marlced tendency of the later decisions 
favouring the view that when the origin of a 
Pliancy an^ the circumstances attending the creation 
of a tenancy are' known, evidence as to the mode 
of dealing with the land demised and of the acts 
and conduct of the parties is not sufficient to prpye 
the nature of the tenancy (see Ismail Khan 
Mahomed v. Joy goon IHbce, 4 C. W. N. 210 ; 8, d, 
27 Cal. 570; Caspers: v. Kedar Nath Sarbadki-^ 
kaii\ 5 C. W. N. 858 ; Ismail Khan Mahomed v. 
L. P, D. Broughton^ 5 C. W. N, 840) it is as ^ 
well that we should set out the limitations subject < 
to which this proposition is to be accepted. Following 
the maxim optimus intetpres rerum tf^sas, the nature 
of the enjoyment of apy immoveable property may 
^be shown by evidence where the root of the title 
or the origin jo(. the grant is UQt clejirly known, 
(see Fidhee Kristo Bose v. Nistarinee Dossee^ 21 
W. R. 380), but no parol evidence of custom and 
tisage is admissible to nullify the express provisions 
of a written contract. But still the plea of acquies- 
cence ^^nd estoppel nas not unoften to be considered 
iu this* connection. The most recent expositidn of the 
law on t'hlk subject is contained in a decision of their 
Lordsh'iptfof the Judicial Committee of the Privy 
Council in the case of Beni Ram v. Ku'ndan Lall 
(? C. W. N. 502 :* s. c. 1. L. R. 21 All. 496 ; 
L. R. 46 Ind. A'^p. 58). The word ‘ acquiescence,^ 
as pointed out by Lord Cottenham in. Duke of 
LeeJs V. Earl Amherst^ 2 Phillips 117, if used at 
all, must have attached to ib a definite signi- 
fication, accordkiig to whether the acquiescence 
alleged occurs while the act acquiesced in is in 
progress or only after it has been completed. In 
other words, if a person having a right and 
seeing another person about to commit, or in 
the course of committing an act infringing upon 
that right, stands by in such a .manner as reall;||^ 
to induce the person committing the act, and who 
might otherwise have abstained from it, to believe 
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that he assents to its being committed, he cannot be 
afterwards heard to complain of the act. Tint when 
once the ’ act is completed without the knowledge or 
assent on the part of the person whose right is in- 
fringed, very different legal considerations arise. (See 
the judgment of Thesiger, L. J , in Bt Bumhe v. Alt, 
fj. 1U8 Oh. D. 286 ; Eamsden v. Bt/son, L. R. 1 H. I^. 
129 ‘trimmer v. Mdyor of Wellington, L. U. 9 App. 
Cas. 699 ; La Banque, (ta. v. La Banqne, L h’. I 
App. Gas. Ill ; Wilmott v. Barbh\ L. K. 15 Ch. D. 
96 \Kun1mnmed v. Namya^i, I. L. R. 12 Mad. 320: 
Kaiini Lai v. Ranmhar, l.^L*^R. 16 All. 32§ : dug- 
moliun V. Pallonjee, 1. L. U. 22 Bom. l,\ind Imail 
Khan V. Joygoon, 4 C. W. N. 210 : s. r. 27 Cal. 570). 
To tlie authorities in the English and Indian Courts 
cited above, may perhaps be added the pronounce-, 
nient of an eminent American Judge. In Wnidell 
V. 15(71 Renmlaer, 1 Johnson Chaiuicrx (N. V.), 
(3ifincellor Kent says ; “ There is no principle 

better established in this Court, nor one founded 
on more solid considerations of e(|uity and pnldic 
utility, than that which declares that if one man 
knowingly, though he does it passively by looking 
oil, suffers another to purchase and^ oxpeftd money 
on laud, under an erroneous opinion of title, without 
making known his claim, he shall not aft'fersvards 
be 'permitted to exercise his legal right against 
Bucli person. It would be an act of fraud and 
i^ijustice and his conscience is bound by this eijuit- 
able estoppel.” (See also 2 Pomenoy on Equity 
Jurisprudouce, 807). Lastly, it should be moted 
that acquiescence is, not a question of fact but 
of legal inference from facts already found ; and 
upon it the judgments of the Appellate Courts are 
not final. (See Beni Ram v. Kundan /jdl, I, L U. 
21 All. 496 at p. 504 ; Cctsperr v. Kedar Nath 
Sarhhadhlkari, 5 C. W. N. 858). ' 

• a ^ 

®n§li0k JlottB. ^ 

tloCSE ()E LORDS.— QaiN\' v, Leathem. Be- 
fore tliQ Lord Chancellor?^ Lords Mawnaohtem, 
Shand, Brampton, Robertson and Lindle^ 5th 
August 1901. * • * 

Trades Unions — Combination id injure pursuit <>/ 
lawful calUng--Conspiracy--Kjr 4 rcis€ oj one's righh - 
Infringement of another's right or {fbcrty ■ ~AiitionaM< 
W7vng, 

Allen v. Flood distinguished. The Mogul Stieam- 
sHip case considered. 

This was another dispute relating to Trades 
Unions and followed closely after the decision ixf 
the faff Vale Railway case reported in 5 C. W. N. 
pp. Iviii and ccxci. The law of conspiracy is consider- 
ed in the judgments delivered. Lord Macnaghten's 
decision is prin'cipally based on it. Their Lordships 
•distinguish this* case from that of Allen v. Flood 
relied upon for the Appellants and reported in 1898, 


A. C., p. 1. The Mogul Sttamship case is oonsideiiidl 
and commented on (1892, A. C,, p. 25). 

The facts on which the decisions are based were $» 
follows: — 

The Plaintiff Leathem was a butcher at Lisbom 
near Belfast and had there for over 20 years carried 
on his trade. In his service were several hands at 
weekly wages. The Appellant (Juinu is the treasurer 
and the other Defendants other officers of an Associa** 
tion established in 1893 under the Trades Union 
Acts 187*1 and 1876, and known as the Belfast 
Journeyman, Butchers and Assistants Association.. 
3'hat society had formulated a regulation, not* 
registered, whereby the;f purported to prohibit their 
members working with non-union men. Tha 
Plaintiff liea them’s men were of that class, non- 
iinioiA men, and did not" consequently behmg to the 
brgani>.%ltion of wluch the Defebdants wore parties 
and oHieers. One oP Leathern’s customers w'as a 
butcher at Belfast named Robert Munce. Leathern 
lyid in his employ among others a married man 
with a large family who had served him faithfully 
for over 10 years, Leathem being desirous of keeping 
his servants in his employ tried unsuccessfully to 
conciliate the Defendants’ demands. His efforts 
were rejected. The Defendants would not bo sutifi- 
Hod, with any terms less than the dismissal by 
Leathem of all his men and the replacing thorn by 
Union men. Leathem refused to conifdy with their 
' request which would throw his servants on the 
streets. The Defendants thou brought pressure 
to bear on Robert Mnnce and succeeded in alienating 
his custom from Leathem and the last-named was 
placed in the “ black list ” of the Association and 
every effort \v«'is made to bilng on the ruin and down- 
fa^l of Leathem, 

Eoj; such conspiracy Leathem commenced the 
prejent action and he obtained a verdict in the 
Irish Courts for damages from a jury. That 
verdict was upheld by the Irish Court of Appeal, 
(^uinu alone of the Defendants now brought the 
matter to the House of I^ords. 

'I’heir Lordships were unanimous in dismissing the 
appeal. The Lord (jhapcellor in delivering judg- 
ment said that if upon the facts of this case the 
Plaintiff had no remedy it could hardly .be said that 
our jurisprudence was that of a civilized community. 
His Lordship accepted the judgment pruiiounc^ 
by Lords Brampton and Lindley. 

The judgment of the last-named Lord, inter alia, 
stated as follows “ In this country it is now settled 
by the decision of this House in the case of the 
Mogul Stearfiship Cmnpany (1892, A, C., p. 45) thel 
no action for conspiracy lies against persons who 
^act in concert totjdamage another and do damage 
him, *but who at the same time merely exercise 
their own rights and who infringe no rights 
other people. Allen v, Flood emphasizes the 
same doctripe.' The principle was strikingly illue^ 
trated in the Scottish Co-operative Society (3& 
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Sei#ish Ipi this case some butchers 

iu4i&oed;4hme not to eell meat to the 

^kintiff. The lieaua employed were to threaten 

£ e 8alesi4en that If they continued t<^ . sell meat 
the Plain tiff they, the butchers, would not buy 
tern the salesmen. There was nothing unlawful 
in this, and the learned Judge held that the Plain- 
showed no cause of action, although the but- 
ohere’ object was to prevent the Plaintiffs from 
buying from Co-operative Societies in competition 
f with themselves, and the Defendants were a J ting in 
concert. The cardinal point of distinction between 
• such cases and the present is that in them, although 
damage was intentionally iniltcted on the Plain^ffs, 
no one’s right was infringed ; no wrongful act- was 
committed ; whilst in the present case the coercion 
of the Plaintiffs’ customers add servants and of the* 
Plaintiff through them, was an infrmgement ai tbpir* 
liberty as well as of his was wro»ig^ul both 
to them and also to him. Intentional dama<Je 
which arises from the mere exercise of the rightj 
of many is not, I apprehend, actionable by our law 
us it is now settled. To hold the contrary would 
be unduly to restrict the liberty of one set of* 
persons in order to uphold the liberty of another 
set. According to our law, competition, with all its 
drawbacks not only between individuals but between 
Associations, and between them and individuals,^ ds 
permissible provided no body’s rig'ats are infringed, 
The law is the same for all persons whatevet^’ their ♦ 
callings : it applies to masters as well as to men ; 
the proviso however is all impoWant. and it also 
applies to both, and limi^lUe those who 

combine to lo»k out as well as the rights of those 
who strike. But coercion by threats open or dis- 
guised not only of bodily harm but of serious anne^y- 
anoe and damage, is primd faci(\ at all events, a 
wrong iiillicted on the persons coerced and in ^jon* 
sidering whether coercion has been applied or not 
iiiimberB cannot be disregarded.” 

Tlie learned Lord therefore held that the objection 
of the Appellant that the learned Judge in sum- 
ming up to the jury did not distinguish between 
coercion to break contract;^ pf service and break 
contracts of other kinds and coercion not to enter 
into contracts was untenable. The learned Lord 
next passed on to consider tlio .38 and 39 Victoria, 
c. 86, and arrived at the conclusion that a combi- 
nation to annoy a person’s customers so as to 
compel them to leave him unless he obeys the 
combination although noji forbidden by sec. 7 is not 
permitted by sec. 3 (see Lyons v. Wilkim^ 1896, 

1 Ch. 811). The judgment concludes' ’by stating 
that Allen v. Flood though a valuable decision ^ 
should not be extended so as to (Je^troy that indivi- ^ 
dual liberty which our laws anxiously guard, it 
should not be held that boycotting by Trades 
Unions in one and its most objectionable forms is 
lawful and gives no cause of action to^ its victims ; 
so to hold would be contrary to all principles df 


English law and would, be to do what is not* yet 
authorized by any statute or legal decision. 

Mr. Martin McGrath (Irish Bar), Mr, Vesey 
Knox and Mr. Fitzyeraldf Murphy for the Appellant, 
Mr. HaXdane^ K. C7., and Mr. F. Wall for the 
Respondents. 

Appeal dismmed with 

(!. W. A. 

ADMIRALTY COURT. — The Oyster Fishery 
Company v. The Owners op the Brigantswe Swift. 
Before tne Prbstqent. j29fh March 1901. 

Admiralty Jurisdiction Act, 1861 — Fishetdes Act, 
186S — Property in Oyster beds — Ferio natura'— ./urw- 
diction — Negligence in navigation. 

* The Brigantine Swift belonging to Defendants 
grounded on Plaintiffs’ Oyster beds on September 
Wth, 1900. ^5he was a Swedish vessel bound from 
one of her oVn ports to Feversham. By grounding 
on Plaintiffs’ Oyster beds she did considerable damage 
to the Oysters. This was an action to recover 
damages for such loss. Evidence was given for 
•Plaintiffs k) show that their beds were marked out 
and diatinguisha'ble, and the Swift as she approached 
was caiptioned and her attention was drawn to the 
injury she would cause by if she did .not kee]) aloof. 
'The Defendants denied those allegations and contend- 
ed that she touched the ground in the ordinary 
course of navigation. They alsp took excejition to 
the jnf»’isdiotion of the Court. 

The learned President referred to the Mayor of 
Colchester v. Brooke (decided* in 1845, 7 A. and E. *( 
N. S. 339) and said that oven before the Fisheries 
Act of 1868 such an action would hold good. There 
w^as no doubt the Court had jurisdiction to entertain 
this action. Ousters which were being reared were 
the subject of’^possessioh and he thought not,- fero' 
n(Hur\i\ Any doubt that there may have been on 
^tho matter has 'been removed by the said Fisheries 
Act. The damage complained of in this case came 
within the scope of the Admiralty Court Act, ISlil, 
vfhich rpe'rmittcd actions for such damage to ho 
brought [n rein. Plaintiffs’ right to tliese beds was 
subjeeftp the right of the public to pass (jver it 
in ships in the ordinary course of navigation, but 
it 'Was on this that Defendants failed, for the ground- 
ing of their vesseVdid not take place in the ordinary 
course of navigation; the Trinity Masters had found 
that^ carelessness and negligence,, had. been proved 
in the navigation of the Swift, and not only should 
the navigators have known that this was a place where 
Oysters were likely to be, but they were warned 
off it but disregarded such intimation. To assess 
the damages the matter would be sent to the 
Registrar who was to be assisted by merchants. 

Mr. Aspinall, M. C., and Mr. Nelson for the 
Plaintiffs. 

Mr. Lang, K. C., and Mr, Stokes for the Defendants.** 
C. W. A. Judgment for Plaintiffs. 
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the requirements of the law and to the latter to 
sare itself a great deal of trouble by a sweeping 
ai^ieation of this one section. We must, therefore, 
congratulate ourselves on t(ie ^utary effect that 
the decision of the Judicial Committee is likely to 
have on our judiciary. 

Thb second and by no means less important 
question that the Judicial Committee has settled* is 
whether an Appellate Court can assume the fiyictions 
of the jury, If a trial by a jury is vitiated by 
misdireotion or illegalities, can the Appellate Court 
cancel the misdirection or sift^ the illegalities from 
the record and by reference to the rest maintain, 
alter or modify the verdict of the jury f The present 
Lord Chancellor, who is a great^ advocate of the jury 
system of trial, says that a Court cannot. This 
must not be regarded as a ipcre m^ter of sanlJiment ‘ 
but we shall presently see that it is jierfectly soiukJ 
as a proposition of law. 

A DIFFERENCE OF OPINION HAS EXISTED IN THE CALCUTTA 
High Court in this respect since soiuotime past as wo 
pointed out in these columns in Vol. IV, No 34, 
pp. 197-198. The conflict there noticed is that 
between thd views of Banerjee and Beverley, JJ., 
in Wafadar Khan v. Empress (1. L. R. 21 Cal. 955) ifq^d 
those of Ameer Ali and Hill, J J., in Praimnick v. 
Empresi (2 C. W. N. 369) aud the doubts exps'essed 
♦ by Maclean, C. J., and Maephorson, J., in Sadhu 
^ik V. Empress (4 C. W. N. 576). In the case 
last-named, Maclean, C. J., questioned the powers 
of an Appellate Court to determine the case on 
facts after declaring the^ trial had on the ground 
of misdirection. There too, sec. 537 was sought 
to be brought into requisition by the counsel fbr 
,,the Crown but his Lordship was not in favorur of 
'.further extending it. It is also gratifying to notice 
that the views of the Chief Justice expressed 
there* are in perfect unison with thai of the Lord 
Chancellor on this very point. It will be noticed 
from our article referred to above that while we had 
little doubts as to the^ powers of the Appellate Court 
to finally dispose of a cas6 da the ground of mis- 
direction, we entertained serious doubts as to the 
powers of an Appellate Court ^ determine the case 
on the facts after declaring that there has been a, 
misdirection. A Court of Appeal is certainly entitled* 
to finally dispose of a case by the setting aside of tlie 
conviction on the ground of misdirection or illegality,' 
as the Judicial Committee lias done in the* present 
case. But thair an Appellate Court is^competent to 
modify or alter or maintain the verdict. By reference 
only to such facts as might have been prpperlf ptit' 
to the jury, is what the JudrcmrComnuttoe deny/ 
To gather the full import of the Lord Chancellors 
^dgment it is necessary to refer tP <ihe facts Sf 
the case and the argument at the both 9f whi^ 

we fully set out in our report. ' 


Lonq before this matter was aroubd at tbb Privy 
Council Bar we ventured td point out that it would 
never be proper on the part of a judge to remand 
a case for retrial by the jury after -eltering the 
veniict or, in other words, suggesting findings on 
facts. For that is none the less a misdirection 
because it is by a superior Court. The impippriety 
and inexpediency of such a course liave since b^fu laid 
bare in the case of Sadak Ali* That the case was 
remanded with altcipd findings for retrial with the 
aid of assessors makes no difference. The principle 
is the same. The Lord Chancellor says shfficieutly 
clearly that it is no province of. the Appellate Court 
to take the place of the jury or even to appropriate 
the findings of a vitiated trial to fit in with the 
original verdict. But still the Lord Chancellor does 
nbt disctiss-the (|U08tion with special reference to the 
Code of ([Criminal Procedure. But this Sir Francis 
Maclean has dofte in the case of Sadhu Sheik v. Eri' 
prrss (4 C. W.*N. 567). There the Chief Justice has 
taken a different view of sec. 423 from that taken 
.by Ameer All, J., in Taju Pramanik (2 C. W, N. 
369). Reference to cl. {d) of that section will shew 
•that it onjy empowers an Appellate Court to alter 
or reverse the Verdict of the jury on only two 
grounds,^ namely, misdirection by the judge or 
misapprehension of the law by the jury. The wording 
of the clause docs not seem to warrant the view 
-of Ameer Ali, J., that once the case is before 
* the Appellate Court, the Court is competent to 
deternjine the base on the facts on record. Anyhow 
the opinion of th8 Judicial Committee ought to he 
final. . * 

LAW ANT) Logic. • 

^ The concluding portion of the Lord (flimicellor’s, 
jl^clgment in r/ij, A. Subramania lyer^ pointing out 
the illogicality of Sir Francis Maclean^s judgment 
is hardly to be taken seriously and is meant ae chaff. 
'That this is so is evident frpm the • Lord Chancellor 
having borrowed freely the very phrases And ex- 
pressions c in the judgment of. Abdiir Rahman v. 
Empress to controvert the proposition of *iaw laid 
down thfii'e. That the Lord Cliancellor was not 
serionS kbout tjic logical discourse with which 
liq, concludes his jijdgment is apparent from his 
observations in a yet more recent and by no 
means a less important case. In Quinn v. Ltatlsam^ 

' noticed by^ us lately, the Lord Chancellor evident- 
ly referring to Allen V. Flood observed “A case 
is only an aukhoritji for what it actually decides, 
I cTitirely deny" that it can be quoted for a’pro- 
, position that may seem to follow logically from it. 
Such a mode of reasoning assumes the law 
is necessarily a logical code, whereas every lawyer 
must know that the law is not always logioal#t all” 
The observation if seriously taken does not seem 
to abow that the Lord Chancqllqr has any gwj, 
regard for the soienoe ol reeeoHihli a s^poeea 




departure from wiacU he took occaBiou bo reoeiitly 
to ridicule. But tnkirig the Lord Chancellor at his 
word, with all due deference, we must say that 
we cannot accept his proposition. Even if law be 
not always logical, its interpretation at any rate 
ought to be so. 

Then us regards the authority of oases, no doubt, 
wherf ^case is On all fours witli another it is of 
the greatest assistance in coming to a decision. 
But to 8*iy that ^ if the circumstances in another 
case are somewhat different no •logical conclusions 
can J?e dMwn from any autl\oritative decision for its 
determiimtion is more tlijn can concede even to 
the Ijord Chancellor. ^ 

The reason for tVeating previous decisions of 
a superior or of co-ordinate Courts as authorities is 
obvious, It ensures uniformity in the adrninistrat 
tion of the* law, ‘It would gcreate terrible confusion 
if the same law was interpreted ou administered* 
by different judges in a different maiyier. While 
every judge should endeavour to secure uniformity 
in the administration of the law stiH it is at the 
same time very desirable that judges sliould not 
blindly follow authorities but that they should only 
do 80 logically, an authority is exactly in point 
and is founded on reason all (Courts ought to 


which one must wade through before finding any^ 
thing bearing on the point one hoB in view, it is Hr 
real relief to find a book which within moderate 
compass serves the purpose of a comprehensive digest 
of the whole of the case law on the subject. 

• 

High Court Dbcisiop op Indian Railway Casks. 
By i/. Temvenkata Chariar. Printed at the St 
Josephus College Pre% Trkhinopoly, 

^his ie a collection of important decisions of*the 
High Courts of India bearing upon the law relating 
to Railway as carriers, and contains an appendix 
containing all the Railway Acts, the Carriers Act 
and Act Xlir of 1855. It' is a valuable reprint 
of the cases and has been neatly got up and w© have 
jio •doubt that it will be found iisofnl and handy by 
the jR'ofession. The want of such a book has long 
1}C(?li* ftSluand we^ye nlac^to find that the author has 
dune his best to meet it.* 

4flotcs ot Caaea. . 

(The Important ones to bo fully reported horoafter.) 

CALCUTTA hTgH CQURT. 


coi\form to it. If it is not, it is the prcf^ince of 
a superior Court or that of the Legislature to^ 
get rid of it. But a Subordinate Court can only follow 
or* distinguish a case and in so doing has often to 
. determine why and to what extent itli<} conclnsion • 
in an analogous case might be different. • This 
can' only be done by a strictly logical process. So 
I we must take it tliat the* Lord Chancellor was 
f not ^ite serious in his observations regarding the 
relationship between law .and logic, which being 
• stmineil iiv the case before' the l^rivy Council he 
took the opportunity to ridicule bi^t which being • 
insisted on at the Bar of the House dSf* Lords he nift 
also with the same weapon. Such obiter dicta do 
not certainly affect tie merits of the respective deciiT 
sions, but. still they might as well have been avoided 

without any detriment to eitlwr. * ^ ^ 
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Sheikh Naimuddin, Plaintiff, 
Appellant, 

V. 

no A i. I Srimanta (Jhose and others, 

28, August. j» Defendants, Respondents. 

Rent, decree for— Sale in eoreciUion of decree obtain- 
edPnot blithe entire body of landlorde — Rent due for 
four^ year 9^ for two yean of which all the Plaintiff e 
andffm' other two iome of the Plaintiffe were entitled 
-X-Sale, efect^ —Eighty title and interest of judymenU 
debtor or tenurcy passing of-^Splitting up of decree 
—Bengal Tenancy Act {VIII of 1885)y secs, 65y 188. 

This was an appeal preferred on the 20th Novem- 


Maclban, C. J. 
Banbrjee, J. 
1901. 


flehtctoe, 

Case-noted Criminal Procejiurb Code. By J). 
Swinhoe, Published by Thackei^ Spink jb (7#., 
Calcutta, Price Rs, 10, . « 


her 1899, against the decree of Babu Karuna Das 
Bose, Subordinate Jfid^, 1st Court of Zillah 24« 
Pergunnabs, dated the 29th May 1899, modifying 
the decree of Babu Rrobha Chandra Singha, Munsif, 
let Court of Basirhat, dated the 25th February 
1898. 


* This isia handy little book, very well got up and 
the matteralso very well arranged on a system which 
will* Barely be acceptable to the profession. ^The 
peculiarity of the system is that all the relevant oases 
have been carefully noted up iu chronological orden 
below each section and cross references •also ^ given. 
The sise, gel* up and notes make the work eminently 
useful to the practitioner. In these days^ w’heu 
annotators give us books about ten times tue size 
containing a mass of matter 


This appeal arose out of a suit brought by the 
Plaintiff for a deohration of his tide to and lor 
possession of some property described in the plaint 
by ousting Ifce Defendants ^os. 1 to 9. 

‘The facts.of *the pase material to this report were 
' as folio wa:— ^ ^ 

^ T^e admittedMandlords obtained a decree in a auit 
(pr rent in 1890-1891 against Defendant No, 3, whp 
adnaittedly iield a ganti jama under them. In 
jSEScutiQa of tftis deofoe t^is ganti was sold nod 
* eov 
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urchased by the Plaintiff. The Plaintiff said that 
A granted a dur-ganti to Defendant No. 3, but De- 
fendant No. 3 again defaulted in paying rent and 
Plaintiff sold off this dtir-ganti and purchased it 
himself, but he was mainly resisted by Defendants 
Nob. I and 2 ; and he sued for recovery of possession 
of the ganti and dur-ganti by evicting the said 
Defendants, as also Defendants Nos. 4 to 9 who were 
sub-tenants on the land. 

The Defendants Nos. 1 and 2 pleaded that the 
Defendant No. 3 had granted a dur-ganti to them- 
selves and bad also sold off a half share of the ganti ; 
and hence the Defendants Nos. 1 and 2 wore entitled 
to be in possession as dur-gantidars and as part- 
gantidars'j they also contoiided that the original 
rent-decree in execution of which the Plaintiff had 
purchased was not obtained by the 16-anna land- 
lords and hence the Plaintfff did not purchase" the 
whole tenure free of encumbrances but on^y jbhc 
right, title and interest 6f the^judgmeilt debtor ; 
and therefore the purchase bf the half share of the 
ganti by the Defendants Nos. I and 2 was to prevail. 
These Defendants also contended that the Plaintiff^s 
purchase was not bond fide. 

The defence of the other Defendants are not 
material to this report, inasmuch as the suit against 
them was not pressed in the lower Api)ellate Court. 

The first Court decided against the Plaintiff on 
the question of kha^ possession but gave hii?i« a 
decree in part declaring his right* and title to only 
* eight annas of the ganti and giving him po^ession 
as landlord entitled to receive rent from their 
immediate subordinate tenants. 

The Plaintiff preferred an appeal against that 
decree, and the Subordinate Judge ou appeal held 
on the question whether the rent-decree was obtained 
by the 16-anna landlords as follows : — 

The very persons, who obtained this reilt-decree, 
were at one time entitled to the . 16-anna rent, ^ and 
the first portion of the rent-suit is for the 16-al^la 
rent, but the second portion is for rent«f a period at 
which the landlords had ceased to be 16-anna pro- 
prietors ; that is at the date when the rent-suit was 
filed, the landlords were merely fractional co-sharers, 
and hence they had no right to sell the entire tenure : 
•Plaintiff therefore acquired his rights, as on a sale 
under the Code of Civil Procedure, and if the Defend- 
ants Nos. 1 and 2 had in good faith purchased a half 
share of the ganti^ the Plaintiff was not entitled 
- to it : on this point I agree with the first Court 
that the Defendants Nos. 1 and 2 had purchased to, 
repay another decretal debt of the Defendant No. 3 ; 
it was pointed out by the Plaintiff, that the price, 
which the Defendants Ifos. 1 and 2 arA‘s^iid to have 
paid for the half share, are disproportionately high, 
if the profits secured to them epnsid^red, but it^ 
may be that there were other fabts which hav^ not 
been brought to light in this case ; the matter 
apparently suspicious, but when the Defendants ,Nos. 

1 2 had paid off the debts of Defendant No. 3, 
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1 cannot say that the piirchase was colorable and 
lienee the Defendants Nos. 1 and 2 will be main- 
tained in possession of a half share of the ganti jamaP 

On the question as to tbe dur-ganti the Subor- 
dinate Judge held that the dur-ganti rent-decree 
was a colorable transaction and that there existed 
no real dur-ganti of the Defendants Nos. 1 and 2, and 
he therefore gave a decree affirming the first Court’s 
decree except that it was further declared Chat the 
Defendants Nos. 1 and 2 had no dur-ganti right what- 
soever and were not entitled to hold any lands as dur- 
gantidars and the Defendants Nos. 1 andc2 should 
be evicted from theii^ alleged d«r rjghf,* and 
that the Plaintiff theVefGre should get rent of an 
iindivided half share of the ganti from Defendants 
Nos. 4 to 9 or from other under-tenants. 

, Thereupon the Plaintiff preferred this present 
appeal, and the only guestion that arose in this 
• appeal was ‘‘whether the sale of a tenure in ex- 
ecution of a decree for rent obtained by certain 
persons who did not constitute ,the entire body of 
landlords at the date of the suit and of the decree, 
and who were not the entire body of landlords also 
at the date at ’which part of the claim for which 
' the rent-suit was brought accrued due, would pass 
the entire tenure, or merely th6 right, title and 
interest of the judgment-debtors in the tenure at the 
date of the sale. 

‘ Ildd — That the words “ the tenure or holding 
shall be' liable to sale in execution of a decree fqr the 
rents thereof sec. 65 of the Bengal Tenancy Act 
presupposes a suit and decree under the Act, that 
is, a decree made in a suit in which all the •landlord 
co-sharers are Plaintiffs and not merely some of 
them, that is, fractional oo-sharers. Beni Madhah 
Roy v. Joad Lai Saricar (I. L. h. 17 Cal. 390, F. B Y 
referred to. • ' • 

That the sale that took place in execution of 
decree taken Ak a whole," and if it was bad as .iiegards 
part the decree as it is impossible to divide the 
properties sold ftito two parts, one covered by the 
sale in satisfaction of one part of the claim and the 
other, covered by the sale in satisfaction of the 
6ther part, the whole tale must be held to have been 
a sale under the ordinary law, that is, the Code of 
Civil Procedure and not carrying with it the inci- 
dents of a sale under the Bengal Tenancy Act. 

That if at the time the suit was brought and 
dfecree obtained v^nd enforced by the sale of the 
tenure the decree-holders did nob constitute the 
entire body of landlords, the sale coiild*not*/ be treated 
as a'sale of the tenure in execution of a rent-decree 
unc^er the Bengal. Tenancy Act. 

jfem Chandra Bhunjo v. Mon Mohini Dad (3 C. 

‘ W. N. 604) referred to. 

Dr. Ailmtoih Mukkerjee and Bahu Sarat Chandra 
Gfbose for the Appellant. 

Bahu Sarat Chandra Roy Chowdhun for tbe Re- 
spondents. 

H. P. C. Appeal dimi9fi«dn P 
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JURISDICTION^ IN SUITS FOR RESTITUTION 
•OF CONJUGAL RIGHTS. 

Are Miinsifs entitled to try suiti for restitution 
of conjugal rights is a question that has been 
raised and answered by a learned Munsftf in a 
meinner which clearly points to the necessity of# 
framing some rule by the High Court under sec. 

9 of the Suits Valuation Act (Vll of 1887) for 
the conferment of jurisdiction on Mfinsifs in such 
suits. In the suit of Golam Rahim v. Pativia 
Bibi (I. L. R. 13 .Cal. 232) for restitution of 
conjugal rights, the High •Court held that such 
suits are not capable of any money- valuation. But 
our Legislatures, which has always been ^somewhat 
aealous in the cause of puulic revenue,’ does not 
seem to believe that any tiling tha]i*can give rfte * 
to difference or dispute between individu^s is 
not capable of * money-valuation. , After providing 
for the valuation of ev.ery conceivable cause of/ 
dispute,’- frhe Suits Valuation Act by sec. 9 pro- 
vides ii^ effecif that even*^wliere suits, of any 
class are incapable of being expressed in fiioney- 
value the High Court may, with the saftejion of 
Local Governmen.t, fix thereon «uch monej^valiie 
as it pleases. Accordingly in Mowla Newaz 
Sajidun-nim: Bibi {i- h, 1^, 18 ual. 378), the Hi^ 


The rural population within the jurisdiction of 
every Munsif is mostly married and the chances of 
difference between married people are by no means 
rare. It is very desirable, therefore, that Munsifs 
should have jurisdicticffi of settling, so far as practi- 
cable, suoh difliirences. 

ynfortunately, however, the Bengal Civil Courts 
*Act*(Xll of 1887) did not consider such oontin- 
•genejes* when defining the jurisdiction of Munsifs. 
Under sec. 19 m ttfls Act a Munsif is ordinarily 
empowered to try a suit, the value of which does 
yot exceed one thousand rupees, but the law pro- 
vides that he may be especially empowered to try 
suits up to the value of R«, 2,000. All other suits 
are triable by either a District or a Subordinate 
Judge. Noeossarily, suits for the restitution of con- 
jugal rights would seem to bo only triable by either a 
District or a Subordinate or an Additional Judge, 

.ft is hard, however, on a man slighted by his 
wife to have to ifhdertako a long journey with a 
• heavy *heart to the head-quarters of a district or to 
go in search of a Subordinate Judge in some other 
locality. It wouid Ije far more equitable if ho could 
get such relief as he may, from the Munsif nearest 
to bis cheerless home. The simplest rncans by which 
these capable ofiicers may flow be empowered to do 
wl^ftt they may, for the distressed husbands is, for 
► the IJign Court to fix some money- value on the 
“sHiqect-matter ” of suits for the restitution of con- 
jugal rights under see. 9 of the Suits Valuation Act, 
'But the Government receipts from court-fee stamps 
are already very high, aial it would in every sense 
be opposed to public policy to set a very high value 
on the right to claim conjugal duties, speoiallyi 
having regard to the fiigjt (pi to whether a neglectful or 
refractory wife is wortli having at any price and ' 
further, in view of the uncertainty of the relief 
that may be given by Courts of law in such 'suite. 
The fixing of a nominal value, however, will confer 


« &.t as r •» •'» i—h 

But it has nob’ apparently, pleased the High - — 

Court vet to solve the problem a^to how conjffgal ^ 


V/VUAV JWW vv ww- . j. -- MrWV.k'W* 

felicity on *1® '”^n8emience"oE*'it *howmr, * » •The Uaw 6i' tnAus Maukh, &c. By D. M. Kaiy, 
m mODey,value. Tb« X maW. 4, HI- Edition by the author Jd 

iiw «n*iX*'to get back a recalcitrant spouse E. O.Vnd^hay, U. A.^ by Sweet and Max- 


in money 
seems to 

be either anEious to get back a recalcitrant spouse 
who may have asserted her independence, or for 
4be return of a. dutiful wife who may have been 
n^oljydetalned under parental authority. 


wellt Ldf Sf Chancery Lane^ 1901, 

This is^ tde^ecoud edition of a beSbk well-known 
in the profession. The bulk and shape of which 
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tfi^ve become larger, some parts of it having been 
^written and the whole of the section of the chapter 
IlMed, the Action for “ passing oft’,” dealing with the 
of a trader to use his own name, liaving })oen 
iildedi. We find that the autlior has extended 
Ifte Appendix by the addition of a number of forms 
\ tthd official notices including the Consolulated 
General Orders of the Custom House under the 
Merchandise Marks Acts. The book also conttiins a 
lunmiary of Foreign and Colonial f.aws of Trade 
Th^J oases have been brought down to the Whitsun 
vaoation, 1091, Unfortunately our counlrv is 
' not sufficiently advanced in commerce and trade 
- to require an exhaustive work like the one under 
review. In this country people more frcqueully 
rush into the Criminal Court in oases of iufringe- 
« Iment of trade and property marks tlian to ^ the 
•Civil Court, which is alwafs to he regretted., Tii(^ 

■ subject is not well understorKl inj^idiaand N jv^nM 
be difficult to find professioiial^pcoplc w ho nave mad(' 
‘4 study of it. An elaborate set of rules and statutes 
with innumerahle decisions on all possible points 
help to confuse one, and wc quite agree witli tlm 

• author that as things stand, the task ot advising at 
what point, the wide advertisement and extensive use 

-of, say, a descriptive word by a trader on a larger 

• scale enables him to debar his smaller rivals from 
making use of it, is becoming more and uiore 
difiicult. Sonic of the cases aftbrd amusing ntid- 

• ing. When learned Judges haVe to decide what 
words arc not fancy words and which of tlfem 'are* 
invented and also to determine the standard of 
invention to be applied to thorn, the decisions are 
sometimes not without an element of the ludicrous. 
It is not alwajs easy to uudorstaud why Jlovril 

«is a uoivdescriptivc .word,' but a good “fancy- word,” 
whereas Triticumina (derived from Trituum, whvat) 
cannot be classed in the same way as ttie, other. * 
"One is apt to look somewhat askance if the law is, 
•as stated by Mr. Justice Kekewich in Cash v. C^^sh 
(82 L. T. 655), that a man may sometimes be ^ 
restrained from using his own name and that not 
'upon any ground of fraud. 1 ’lie exigencies of com- 
epetition land one at strange ])laer.s. If certain 
persons have for some year,s carried on business 
'under the name of Cash, in Coventry, areal Mr. 
Cash unfortunately carrying on business in Coventry 
may apparently be called upon by a comj)eteut 
Court to change his name and iiiid some other 
name less offensive to a rival trader. Man 
is inventive, specially a trading man and when' 
he can easily change “jute” into “silkonc” and 
paper into “leatherette,” he ought not to complain 
if the law occasionally requires him ,to ch? 3 uugc 
his appellation. We consider ^tlic present, work, a, ‘ 
very valuable addition to tjio r literatmli on tb,^ 
subject and strongly recommend its use by tfie pro- 
fession in India as containing, and embodying a 
vast amount oT research and learning. ^ c 


PRtN(nri.KS OK Tins Law of llBAb Propkiity.^ Bp 
Joshtea Williams, llHh tj<lition^ re-arranged and partly 
re written hy his son, T. Cyprian Williams. Tub- 
li shed by l^weet and Maxwell^ Lilt a Chanem'y Lane^ 
im. 

That this very valuable work has reached its 
nineteen th edition is enouglu testimony to the fact 
that it is greatly appreciated .as such, pince 
the last edition the Land Transfer Act '“of *1897 
and the L"nid Charges Act of 1900 have come 
into operation, making coiisiilerahle changes in the 
law relating to the devolution of real.^cstate to 
executot's or administvators. Although chieftj in- 
tended fo^studenfs, *m^mbers of the profession 
have always found it of great value. The principles 
are clearly enunciated; the illustrations .are appro- 
,priat(‘iind concise and the references copious through- 
out the woik. It is Ipirdly too* much, to say that 
the man whp knows “ vVjlliams on Ileal Property ” 
knows the l.^w on tlie subject. 

Wc have itejiid of a desire On the part of some persons 
in this conn Uiy eiideavoui ing to create an Estate 
Tail with the hi lp of the Legislature. We would 
recommend to tliem the following passage taken 
from the* work^ under review: “ 'J'iio policy of the 
law is )iow in favour of the free disposition of 
all kin^s of property : and as it allows Instates Tail 
to bo barred, so it will not permit the objedt of 
.an entail to be accomplished by other means, any 
further than can he done by giving estates to the 
unborn chil(lr/ 3 n of living persons. Thus an estate 
giveir^ after the death of an unborn child to his 
children would he absolutely void. I’he desire of 
individuals to keep their, name in memory lias 
often been opposed to this lulo of law, and many 
shifts and devices have from time to time been tried 
to keep irp a perpetual entail, or something that 
might answer the same end. .Hut such contrivances 
Lave invariaht/'heen defeated : and no plan o«an bo 
now ^adopted by wIulIi lauds can with certainty 
be tied up, or ‘fixed as to t^eir future destinations 
for a longer period than ihS lives of existing .person, 
and a term of twenty 9110 years after, their decease.” 

H( side's giving tin? present' law of England the 
woik co,utains hiK?f notices of the history of the 
proee>'^ by which tjic law came to be settled to what it 
is to-day and t best are none the l(?ss interesting and 
iiWnictive. HeferPnee may again be made, to the 
cliequercd history of Estates Tail and especially 
that” of barring Hiern, by those who are anxious to 
introduce this past anomaly of the Jl^liglhsh law 
amongst ns. • * 


(EngliBli JlfltcB. 

rHANmV DT \ ISION.- Septimas Pahsonaoe «. 
The Bnicn’roN Hotels Lt>. Before Mu. Justice 
WiiioiiT. 20th March 1901. 

Comjmhory winding up* ' 

The Petitioner in this case was a debenture 'iiolder 
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